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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
TRUSTEES OF THE SHEET METALWORKERS
INTENRNATIONAL ASSOCIATION LOCAL
NO. 38 VACATION FUND, SHEET METAL :
WORKERS INTERNATIONAL ASSOCIATION :
LOCAL NO. 38 INSURANCE ANDWELFARE
FUND, SHEET METAL WORKERS
INTERNATIONAL ASSOCIATION LOCAL NO. :
38 PROFIT SHARING PLAN, SHEET METAL :
WORKERS LOCAL 38 LABOR MANAGEMENT:
COMMITTEE AND TRUST, SHEET METAL
WORKERS LOCAL 38 CRAFT TRAINING :
FUND, SHEET METAL WORKERS NATIONAL: OPINION AND

PENSION FUNDandSHEET METAL : ORDER

WORKERSLOCAL 38 CRAFT TRAINING

BUILDING FUND, : 09€V-5088(ER)
Plaintiffs,

V.

LAWRENCE P. HOPWOOD, MARTIN M. :
HOPWOOD, JR.and RICHARD J. HOPWOOD,:

Defendants.

RAMOS, D.J.:

Plaintiffs, union trust funds (“the Fundsgstablished under the Employee Retirement
Income Security Act (‘ERISA"and the Labor Management Relations Act (“LMRASyought
this action againdirothers Lawrence, Matrtin, and Richard Hopwood, principals of Richards
Conditioning Corporation (“RCC”)The Funds allege th&CC was party to a collective
bargaining agreemettCBA”) in which it was required to pay cemdaringe benéts to the
Funds andhatMartin and Richard Hopwood signed an agreement personally guaranteeing those

paymentg“the Payment Agreement”)
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The Funds alleged four causes of action against the Hopwoods and now move for
summary judgment on two of those causes of action. First, the Elandghat the Hopwoods
breached thaymentAgreement by failing to pay the fringe benefit contributions. Second, they
claim that Martin Hopwood breached his duty as an ERISA fiduciary.

The Hopwoods counter that RCC was not party to the CBA and that they only signed the
PaymentAgreement under the mistaken assumption that RCC was party to the CBA. They als
contend that, because RCC is now bankrupt, the bankruptcy court, and not this court, should
resolve this dispute.

For the reasons set forth below, the Court GRANT Stbdonand enters summary
judgment for the Fundsn the breach of the Payment Agreement claim and the breach of

fiduciary duty claim

I. BACKGROUND

A. Facts

Local Union 38 of the Sheet Metal Workers’ International Association entered into a
CBA with a set of employers known as the Sheet Metal and Roofing Contractors Assatfiat
Southeastern New YoiKthe Association”) whichhas been in effect since at least 199@e
Pl.’s Motion for Summary Judgment, Ex. B at 263 A representative of th&ssociationsigned
the CBA on behalf of the group, which, as of 1990, consisted of 21 businesses including RCC.
See idat 23, 8.

The CBA provides that “[elmployers shall contribute to the following fundsetsalb of

their [elmployees according to the wage and fringe benefits negotiathd pgrties.” Pl.’s



Motion, Ex. C at 20. The CBA then lists the funds to which this obligation is owed, and that list
includes each of the Funds that are Plaintiffs is dmvsuit. See d.

The Funds allege that RCC was part ofAlssociationthat signed the CBA anslas
therefore, party to the CBASee, e.g Am. Compl. { 7. The Funds have attached to their motion
two lists of the members of the Associatione undated and one dated June 1E¥¥PI.’s
Motion, Ex. B at 3, 8. They have also attached a letter from Local Union 38 to RCICAqaile
21, 1992, which states that RCC is part ofAlssociation See idat 5. They havdurther
attached an agreement beéneahe Local Union 38 and tiessociationwhich states that each
employer “will hereafter be a member of the maltmployer bargaining unit represented by said
Association unless this authorization is withdrawn by written notice to the Asisocand the
Union.” See idat 7. The authenticity of these documents is not challenged. There is no
evidence in the record before this Court that RCC ever submitted any writhdyawing its
authorization to be represented by the Association.

It is not disputedhat, at times relevant to this lawsuit, RCC employed members of Local
Union 38,see, e.g id., Ex. | at 3, and, according to an unrebutted affidavit filed by Fund
Administrator Mark Modzeleski, RCC made fringe benefit contribup@aymentdor its
employeesto the Funds of at least $25,000 per year from 1999 to 2008 and continued to make
some payments in 2009 and 208ke id.Ex. D at 8.

Martin Hopwood has been employed by RCC from 1992 to the prdsenEx. G at 4.

From 1992 until February 26, 2009, he served as its CFO, and from that date until the present, he
has served as its CEQd. Richard Hopwood has been employed by RCC since 2006-rom

2006 until February 26, 2009, he served as a Vice President, and from that date until tite prese



he has served as its CO@l. Together with Lawrence Hopwd, Martin and Richard Hopwood
“made decisions regarding the payment of corporate bills on beh&OCaH][" Id. at 5.

In a deposition in this case, Martin Hopwood was asked about whether RCC paid fringe
benefits to Local Union 38 and testified as follows:

Q: And you submitted those forms because you believed that fringe benefitsweete
to Local 38, based on labor provided by its members?

A: At the time | did, yes.
Q: Did RCC submit frige benefit contribution forms for other jobs—
A: Yes.

Q: And did the company submit those contribution forms because it believed that it owed
fringe benefits for labor provided by Local 387

A: It submitted the forms because it believeges.
Id., Ex. lat 3.

In the spring of 2009, Martin and Richard Hopwood, signed the Payment Agreement with
the Funds.ld., Ex. E at3. The Payment Agreement stated that RCC “is a signatory to a
Collective Bargaining Agreement with the Sheet Metal Local 38”; that ietmthat it owes
employee benefit contributions for November and December 2008, and January 2009”tand, tha
it “will repay the aforementioed due and owing contributions . . . pursuant to the schedule
attached.”ld. at2. The Agreement also states t&rtin and Richard Hopwood “personally
guarantee|[d] this debt, and assume[d] personal liability for its repaynienat 3.

The payment schedule attached to the Agreement skatepayment would start March
6, 2009; and, that the debt would be paid in full by August 17, 2@D@t 4. The Hopwoods do

not specifically dispute the Funds’ statement that the Payment Agreemetr &asifn certain



of $101,298.44. Def.’s Response to Pl.’s Rule 56.1 Statement { 6 (only disputihggteir
obligation topay what is owed under the Payment Agreement).

In his deposition in this case, Martin Hopwood was asked whether he underreported the
hours that union employees had worked. Pl.’s Motion, Ex. | at 5. He admitted he had and
explained it on the grounds tHaather than fire or layoff several people,” he “reduce[d] the
benefits.” Id. He was then asked if he knew he was underreporting hours at the time, and he
said yes.Id. at 56.

Later in 2009, the Funds commissioned an audit of RCC’s payments un@Ahand,
in a report dated August 12, 2009, the auditor identified an underpayment of $58,628.30 for the
period of January 2008 to July 7, 2006., Ex. F at 3. In an affidaviEundAdministrator
Modzeleskistated that a revised report on August 13, 2009, put the figure owed at $55,241.76.
Id., Ex. D at 4. In his deposition, Martin Hopwood was asked about that audit and testified as
follows:

Q: Do you dispute the audit as of today?

A: No.

Q: If I represented to you that the audit states that Rishawes approximately
$55,000—

A: That sounds about right.

Q: —for hours that weren’t reporting, would you have any reason to dispute that?

A: No.
Id., Ex. lat 7.

RCC filed for Chapter 11 Bankruptcy, and Martin Hopwood testified in the bankruptcy
caseon November 20, 200%ee id.Ex. H. In his testimony, he stated that he owned 23% of

RCC. Id. at 3. He also stated that when he became CEO of the company, he was “responsible



for the entire operation of the companyd. at 5. He admitted that, ims role at RCC, he had
commingled corporate funds and his personal checking acc8estidat 1011.

In his unrebutted affidavit, Funddininistrator Modzeleski stated that “the total amount
of fringes owed by Defendants is $216,132.24", Ex. D at 5.

B. Procedural History

The Funds filed their Complaint on June 1, 2008e Complaint alleged three causes of
action. First, the Funds alleged that Defendants violated 29 U.S.C. § 1145 by failingte pay t
benefit contributions. Compl. 11 16-22. Second, the Funds alleged that Defendants were ERISA
fiduciaries and breached their fiduciary duties under 29 U.S.C. § 1109(&)] 2327. Third,
the Funds alleged that Martin and Richard Hopwood breached the Payment Agrddnigt.
28-34.

Martin ard Richard Hopwood answered jointly. Lawrence Hopwood then answered
separately with two crosdaims against Martin and Riard Hopwood, claiming that he should
have judgment over and be indemnified by them for any liability in this suit. rMart Riched
Hopwood then filed an amended answer adding similar clagas against him. Defendants
then answered the croskims that the other Defendants had made against them.

The Funds filed an Amended Complaint adding a new fourth cause of action against ea
of the Defendants entitled “Liability of Defendants Based on Piercing thgoGae Veil.” Am.
Compl. 11 35-42. Martin and Richard Hopwood answered the Amended Complaint, reasserting
their crossclaim against Lawrence Hopwood.

On September 3, 2010, the Funds movegéstialsummary judgmentOn May 31,

2011, the district court issued an order stating that the Funds “failed to include withakien



a statement of material facts, as required by Rule 56.1 of the Local Rule$drath@t reason,
the court denied the motion without prejudice. Order at 2.

The Funds filed a new motion for summary judgment on November 17, 2011 and this
time included a Rule 56.1 Statemeiithe motion seeks summary judgment against Martin
Hopwood on théreach oERISA fiduciary duty claim andagainst Martin and Richard
Hopwood on the breach of the Payment Agreeralamn. SeePl.’s Motion at iv. The Parties
fully briefed the motion, and the case was reassigned to this Court. On June 3, 2012¢céawre

Hopwood filed for a Chapter 11 bankruptcy, which stays all claims against him inghis ca

1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is granted “if the movant shows that there is no genuine dispute as t
any material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ. P.
56(a). In considering a motion for summary judgment, a district court igdtestirnot to “weigh
evidence,” but to “resolve all ambiguities and draw all inferences in favoe efdhmoving
party” so as to ascertain “whether any reasonable trier of fact would have todsoticlt the
evidence was so strongly in the defendant’s favor that there remained no gesuerd is
material fact for it to resolve.Nagle v. Marron 663 F.3d 100, 105 (2d Cir. 2011).

B. Proper Forum

The Hopwoods argue that the Funds lack standing to assert their claims in this court
because the disputed monswan asset oRCC’s bankruptcy estate within 11 U.S.C. § 541 and

only the bankruptcy trustee has the authority to seek that money. Def.’s Mem. at Soufihe C



disagrees anbolds thathedistrict court is the proper forum to resolve the claims raised in the
Funds’ motion for summary judgment.

The Funds have moved for summary judgment on their second and third cldiens.
Funds’ second claim alleges that the Hopwoods breached their ERISA fiduciaey daoter 29
U.S.C. § 1109(a) by “exercis[ing] discretionary authority or control respectargagement or
disposition of assets of the Plansd. 1 24. The Funds’ third claialleges thaMartin and
Richard Hopwood had breached the Payment Agreement that they “personallyteeed.r’ Id.

1 31.

The claim for breach dERISAfiduciary duty is against Martin Hopwood, not RCC.
Nevertheless, the Hopwoods contend that RCC’s bankruptcy means that the bankruptcy court
should resolve this claim. The Hopwoods rely for their argumeht cmKeene Corp.164 B.R.
844 (Bankr. S.D.N.Y. 1994), in which the bankruptcy court held thatljojs against officers
and directors for breach of fiduciary duty, as well as claims against therighmeipients of the
fruits of their disloyalty, are property of the estate within the meani&goion 541 of the
Bankruptcy Code. The trustee, therefore, is the only person with standing to bringdahnsé
Id. at 853. But Keeneis not arERISAfiduciary casé and, therefore, is inapposite.

The apposite precedent herdsistees of the Road Carriers Local 707 Welfare Fund v.
Goldberg No. 08-€V-0884 (RRM) (MDG), 2009 WL 349749& (D.N.Y. Oct. 28, 2009). The
facts ofGoldbergare nearly identical to this case. The defendaGalibergwas president and
principal shareholder of a corporation that had filed for bankrugttyat *2. The plaintiffs
were trustees of ERISA benefit funds for un@nployees.ld. The plaintiffs claimed that the

bankrupt corporation “failed and refused to remit contributions to the Fund, including both

! The other cases the Hopwoods cite are also not ERISA fiduciary cases.



employee contributions deducted from employees’ paychecks and employer camtsiloute to
the Fund” and the natural person defendant “was the individual responsible for making payment
to the Fund. Id. The plaintiffs sought “to hold defendant personally liable for the unpaid
employee and employer contributions under the theory that he breached a fidugidrydiatt
*3. The district court, not the bankruptcy court, entered a default judgment forffdaildi at
*1. In this case as iGoldberg the proper forum for determining the personal liability of the
individual defendant for breach of ERISA fiduciary digylistrict court.

On the claim for breach of the Payment Agreement, the Funds are making #oclaim
individual liability aganst Martin and Richard Hopwood based on their undisparedutionof
the Agreement. Like the breach of ERISA fiduciaryydzlaim, this claim is not a claimgainst
the RCC bankruptcy estate or its assets. The Court will not addreslaiamy against Lawrence
Hopwood, who has filed for bankruptcy and is protected by an automatic stay. The ©alyt is
considering summary judgment against Martin and Richard Hopwood, individuals who are not
bankrupt and whom the Funds allege are personally liable for the money they Ipersona
guaranteed

C. Breach of Payment Agreement Claim

The Funds contend that Martin and Richard Hopwarediablefor breach of the
Payment Agreementvhich they personally signed&geeAm. Compl. {1 28-34The Payment
Agreement states that RCC “is required to pay certain employee bem¢fibabons” pursuant
to the CBA and that RCC is “enter[ing] iném agreement with [the union] for repayment of
these due and owing amounts.” Pl.’s Motion, Ex. E at 2.

There is no dispute that the Hopwoods signed the Payment Agreement. Pl.’s Motion, EX.

E at 3;see alsdef.’s Response to Pl.’s Rule 56.1 Statement { 6 (“MMH and RJH signed the



Payment Agreement”)Defendants also do not dispute the Funds’ statement that the Payment
Agreement was for a sum certain of $101,298.8de id(only disputing theitegal obligation to
pay what is owed under the Payment Agnent). There isfurtherno dispute that the Hopwoods
have not paid the total sum owed under the Payment Agree®eatid(alleging only partial
payment).

The Hopwoods contend, however, that they owe nothing under the Payment Agreement
because (1) RC@id not sign the CBA; (2) RCC was, therefore, not obligated under the CBA,
and, (3) Martin and Richard Hopwood are not now obligated under the Payment Agreement,
which they signed only due to their nakenbelief that RCC had signed and was obligated
unde the CBA. Def.’s Mem. at 89. The problem with their argument is that, regardless of
whether RCC signed the CBA, RCC was obligated under the CBA.

The Second Circuit considered a similar arguntenie argument the Hopwoods offer
herein Brown v. C. Volante Corp194 F.3d 351 (2d Cir. 1999), and rejected itBlawn, the
plaintiffs were union trust funds established pursuant to ERISA and the LMRA tfeabwed
payments under a collective bargaining agreement with emplolyerat 352, 353. The
defendant was an employer who alleged that it had not signed the relevant agreédnatrg52-
53. The plaintiffs brought suit for the payments they were thieat 353.

The Second Circuit started by explaining that the LMRA “does not require that an
agreement be signed, only thabe ‘written’ and set forth ‘a detailed basis on which . . .
payments are to be made’ to a trust fund. Accordingly, an unsigned, written agregtieges s

[LMRA] Section 302(c)(5K)’ s ‘written agreemehtequirement.”ld. at 355 (citation omitted).

10



The panel continued that, if “there is no dispute that the unsigned CBAs set forth a
sufficiently detailed basis on which the payments were to be made, the onlpiesthether
[defendants’] conduct manifested an intent to adopt, or agree to, the unsigned GBAs.

In the instant case, the undisputed facts establish that conduct of the Hopwoods—who
were admitted principals of RGEmanifested RCC'’s interid be bound by the CBAFirst,
according to Fund Administrator Modeski's unrebutted affidavit filed by, RCC made
payments to the Funds of at least $25,000 per year from 1999 to 2008 and continued to make
some payments in 2009 and 2010—a time period in which Martin and Richard Hopwood were
exercising control over the payment of RCC’s corporate bills. Pl.’s Motion, Ex8DS%econd
Martin Hopwood testifiedconsistent with Fund Administrator Modzeleski’'s statentéat, he
submittedthefringe benefit contribution forms RCC was required to submit under the CBA and
did so because he believed those contributions were ogedex. | at 3. Third, Martin and
Richard Hopwood signed tligayment Agreementvhichstated that RCC “is a signatory to a
Collective Bargaining Agreement with the Sheet Metal Local 38." Ex. Eat 2. Fourth,

Martin Hopwood said he underreported the hours worked by employees for the purpose of
benefits calculation so as to avoid laying them off, indicating that he believagdubenefit
payments under the CBASeed., Ex. | at 5-6.

Taken together, these acts establish that RCC was party to the CBA. Téhahefor
absence oRCC'ssignature on th€BA—the only basis on which Defendants disavow their
obligations under the CBA—does not providavalid defense to the Funds’ claim that the

Hopwoods have breached the Payment Agreement.

2 Defendants assert that “[RCC] was not a member of the Employsesiagon during the calendar years 2008,
2009 and 2010 ahdid not pay dues during such years.” Def.’s Rule 56.1 Counterstatemfent.cite only to

Martin Hopwood's affidavit for this point. Neither the Counterstatementheaffidavit cite to any documentary
evidence. This assertion also conflicts with tindisputed fact that RCC made a payment of over $25,000 to the

11



The Hopwoods halheartedly offer threetherarguments First, they contend that the
believedtheir guaranty was conditional on the Fuhdiligation to“exhaust all remedies” prior
to seeking payment. Def.’s Mem. at 8. But there is no language in the Payment égréen
supports their positiothat the guaranty was conditionahd they cite no legal authority for it.

Second, the Hopwoodsgue thathe Funds have not offered a basis for the sum certain
theyallege is owed under the Payment Agreenoginér than the affidavit of Funddiinistrator
Modzeleski and the auditd. The Hopwoods, however, failed to refute the Funds’ assertion in
their statement of material factsMoreover, as explained above, Martin Hopwood testified that
he did not dispute the audit. Pl.’s Motion, Ex. | at 7.

Third, the Hopwoods—remarkably, given their claim that they owe nothing under the
Payment Agreementargue that they have paid $51,561.64 on the Payment Agreelient.
The Funds note in reply that these payments were simply payments madeg@binefits after
RCC'’s bankruptcy and cannot be applied to the Payment Agreement. The Court ageees. Th
Payment Agreement was for a sum certain. Martin and Richard Hopwood are petsasially

for that amount. That after bankruptcy RCC has paid back part of the fringe benefit

Funds in 2008 and continued to make some payments in 2009 andS¥¥.’s Motion, Ex. D at 8. But even if
RCC was not paying dues to the Association during that period, fueidtorns documents state that each
employer “will hereafter be a member of the meltiployer bargaining unit represented by said Association unless
this authorization is withdrawn by written notice to the Association amtlttion.” See id.Ex. B at 7. Defetiants
have not submitted any evidence that they gave written notice to theidtgsothat RCC was withdrawing.

% As the Hopwoods are no doubt aware, “[flacts which are not “specificaltyos@nted by a correspondingly
numbered paragraph” in a countatement are deemed to be admitted, pursuant to S.D.N.Y. Local Civil Rule
56.1.” First American Intern. Bank v. Community's BaNk. 10 Civ. 3775PAE), 2012 WL 4341740, at *1 n.1
(S.D.N.Y. Sept21, 2012. In their Rule 56.1 Statement, the Funds stdtieédth Defendants signed the Payment
Agreement in their individual capacities and personally guaranteed pagfriba past due fringes and liquidated
damages described in the payment agreement, in the amount of $101,298.44/RulE1536.1 Statemeni6
Defendants responded: “Deny. At the time that MMH and RJH signed theeRaugreement, MMH and RJH
were not aware that the Debtor was not a signatory to the CBA. Therefoeeistherobligation to make payment
under the Payment Agreement by the Debtor and the personal guaranteed fmethieilack of an underlying
obligation.” Def.’s Response 1 6 (citations omitted).

12



contributions it owes, which go beyond the amount of the Payment Agreement, does not change
Martin and Richard Hopwood'’s personal liability under therRayt Agreement.

The Court holds that there is no genuine dispute of material fact that RCC wasedbligat
under the CBA and that Martin and Richard Hopwood breached the Payment Agreement.
Accordingly, the Court GRANTS judgment to the Funds on this claim.

E. Breach of ERISA Fiduciary Duty Claim

The Funds allege that Martin Hopwood breached his ERISA fiduciary duties under 29
U.S.C. 8§ 1109(a). That provision states: “Any person who is a fiduciary with respgaato a
who breaches any of the responsibilities, obligations, or duties imposed upon fidunyathes
subchapter shall be personally liable to make good to such plan any losses to tesuttiag r
from each such breach, and to restore to such plan any profits of such fiducidrhadedoeen
mack through use of assets of the plan by the fiduciary.” 29 U.S.C. § 1109(a).

Under ERISA, “a person is a fiduciary withspect to a plan to the extent [that] he
exercises any discretionary authority or discretionary control resgeninagement of such
plan or exercises any authority or control respecting management or tilisposits assets.” 29
U.S.C. 8§ 1002(21). So the relevant question for this case is what constitutes plarf “assets

The regulations that implement ERISA define plan assets asvioll[T]he assets of the
plan include amounts (other than union dues) that a participant or beneficiary pays to an
employer, or amounts that a participant has withheld from his wages by an emioloye
contribution or repayment of a participant loan to the plan, as of the earliest datecbrsuch
contributions or repayments can reasonably be segregated from the empénares assets.

29 CFR § 2510.3-102(a).

13



The CBA in this case provides that: “Employer contributions become vested péds as
atthe time they become due and owing to the above-referenced Funds.” Pl.’s MotiontEx. E a
17-18. The Second Circuit has held that employers and ERISA fund trustees a@ “free t
contractually provide” that delinquent employer contributions are plan asseats Halpin 566
F.3d 286, 290 (2d Cir 2009). As discussed in detail above, there is no genuinetiepR@C
was delinquent in making employer contributions under the CBA. Therefore, RCC,sat time
relevant to this litigation, possessed delinquent employer contributions thatesteeERISA
plan assets.

The Second Circuit has also held that, although the CB#alpin did not state that
delinquent employer contributions were plan assets, “if unpaid employer cowoindjwere]
plan assets, thev@loyer would automatically become an ERISA fiduciary once it failed to make
the payments.’ld. at 292. There is no dispute that Martin Hopweedred a&£FO and then as
CEOof RCC over the dates relevant to this litigatid?l.’s Motion, Ex. G at 4. There is also no
dispute thatdgether with Lawrence and Richard Hopwoloel;made decisions regarding the
payment of corporate bills on behalf of” RC(@. at 5. In fact, Martin Hopwood testified that
he personally submitted fringe benefit contribution forms to Local@8Ex. | at 3.

Because RCC possessed ERISA plan assets in the form of delinquent benefit
contributions and Martin Hopwood controlled the disposition of those assets, there can be no
dispute that, at times relevant to this litigatiorarith Hopwood had “discretionary authority or
discretionary control respecting . management or disposition of its assets.” 29 U.S.C. §
1002(21). Therefore, Martin Hopwood served as an ERISA fiduciary.

Under ERISA, a fiduciary has a duty to “discharge his duties with respect to sofddy

in the interest of the pacipants and beneficiaries and . . . for the exclusive purpose of: (i)

14



providing benefits to participémand their beneficiaries; and (ii) defraying reasonable expenses
of administeringhe plan.” 29 U.S.C.A. 8 1104)(1).

Martin Hopwood breached his duties as an ERISA fiduciaryadteittedunder oath
thatheknowingly underreported the hours that union employees had worked. Pl.’s Motion, EX. |
at 5. Critically, he defended his underreporting hours on the gtbahtrather than fire or
layoff several people,” he “reduce[d] the benefitkl”

In other words, Martin Hopwood knowingly provided fewer benefits to plan
participants—his union employees—by underreporting their hours adidciag the benefit®
whichthey wereentitled Because, as “a fiduciary with respect to a lae “breach[ed][one]
of the responsibilities. . imposed upon fiduciaries,” he is now “personally liable to make good
to such plan any losses to the plan.” 29 U.S.C. § 1189gartin Hopwood is therefore
personally liable for all losses to the Funds, which total $216,132.24. Pl.’s Motion, Ex. D at 5.

The Hopwoods rely in opposition démre Lung 406 F.3d 1192, 1203 (10th Cir. 2005), in
which a Tenth @cuit panel stated thdfi]n [its] view, an employer cannot become an ERISA
fiduciary merely because it breaches its cacttral obligations to a fund.But Halpin, notLuna,
is the contrling precedent in this Circuit, and khalpin, the Second Circtistatedthat, “if
unpaid employer contributions wgpkan assets—which they areaccording tadhe CBA in this
case—"“the employer would automatically become an ERISA fiduciary once it failethke the
payments.” 566 F.3d at 292.

The rest of thédopwoods’response to this claim relies almost entirely on their argument

that RCC was not a signatory to the CBA. The Court rejected this argument aboweniyhe

* Martin Hopwood als@dmitted that, in his role at RCC, he had commingled corporate funds andsbisgbe
checking accountPl.’s Motion, Ex. Hat 1311. The Funds offer other examples in which they allege Martin
Hopwood, with this commingled money, diverted plan assets, but th# @mwses to rely on his admitted
underreporting of benefits.

15



otherargument specific to this claim is that personal liability under ERISA only atathe
“special circumstances,” but they concede that one such case is “knowing atoticip a
breach of ERISA fiduciary duties.” Def.’s Mem. at 11. They then argue that the Thawds
failed to prod [sic] that [Martin Hopwood] ‘knowingly’ participateth a breach of ERISA
fiduciary duties.” Id. But they cannot dispute Martin Hopwood’s own testimony that he
knowingly underreported houps.

The Court holds that there is no genuine dispute of material fact that Martin Hopwood
breached his duty as an ERI8duciary. Accordingly, the Court GRANTS judgment to the

Funds on this claim.

®> The Hopwoods also offer a confng argument that ERISAcannot preemptNew York Lien Law Def.’s Mem.
at 13. The Funds’ cause of action is created by ERISA. State law cannot abolish a cause cfeated by a
federal statute.

16



III. CONCLUSION

For the foregoing reasons, the Court GRANTS summary judgment to the Funds against
Martin Hopwood and Richard Hopwood on their claim for breach of the Payment Agreement.
The Court also GRANTS summary judgment to the Funds against Martin Hopwood on their
claim for breach of his duty as an ERISA fiduciary. The Clerk of the Court is respectfully
directed to terminate this motion {Doc. 45).

The Court enters a judgment against the Martin and Richard Hopwood in the amount of
$101,298.44 for breach of the Payment Agreement. The Court enters a judgment against Martin
Hopwood in the amount of $216,132.24 for breach of fiduciary duty, less any amount the Funds
receive from Martin and Richard Hopwood for breach of the Payment Agreement.

The Parties are directed to appear for a status conference on October 24, 2012 at 11:00

a.nu.

Itis SO ORDERED.

Dated: September 27, 2012
White Plains, NY

7\

Edgardo Ramos, U.S.D.J.
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