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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
VALERY LA TOUCHE, '
Petitioner,
MEMORANDUM DECISION
V.
10CV 1388(VB)
HAROLD D. GRAHAM, Superintendant,
AuburnCorrectional Facility,
Respondent.
______________________________________________________________ X

Briccetti, J.:

Before the Court is Magistrate Judge Paul E. DavésBeport and Recommendation
(“R&R"), dated March 82013, on petitioner Valery LaTouckeetition for a writ of habeas
corpus, pursuant to 28 U.S.C. § 2254, from his November 15, 2005, conviction entered in
Rockland County Court. Judge Davison recommended the @enythe petition The Court
presumes familiarity with the factual and procedural background of this castheFollowing
reasons, the Court adopts the R&R as the opinion of the Court, and denies the petition.

A district court reviewing anagistrate judge report and recommendation “may accept,
reject, or modify, in whole or in part, the findings or recommendations made by ¢t rate
judge.” 28 U.S.C. § 636(b)(1). Parties may raise objections to the magistrates jregyet and
recanmendation, but they must be “specific[,] written,” and submitted within 14 dagrsheging
served with a copy of the recommended disposited,R. Civ. P. 72(b)(2); 28 U.S.C.

8 636(b)(1), or within 17 days if the parties are served by eaieFed. R. Civ. P. 6(d).

Insofar as a report and recommendation deals with a dispositive motion, a district ¢
must conduct a de novo review of those portions of the report or specified proposed findings or
recommendations to which timely objections are made. 28 U.S.C. § 636(b)(1)(C). The distri

court may adopt those portions of a report and recommendation to which no timely objections
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have been made, provided no clear error is apparent from the face of the recosiv. lZmi,

573 F. Supp. 2d 804, 811 (S.D.N.Y. 2008%lson v. Smith618 F. Supp. 1186, 1189 (S.D.N.Y.

1985). The clearly erroneous standard also applies when a party makes only cooclusory

general objections, or simply reiterates his original argumeétisz v. Barkley, 558 F. Supp. 2d

444, 451 (S.D.N.Y. 2008).

In his objections to Judge DavissfR&R, petitioner -apparently for the first time
claims he is entitled to habeas relief because his appellate counsel was inefféatntef dird
not assert an ineffective assistance afmsel claim in his petition, nor did he assert such a claim
in any state aurt proceeding. To the extent petitioner attempts to emseneffective assistance
of appellate counselaim now, that claim is dismissed astimely under 28 U.S.C. § 2244(d).

SeeFlores v. Keane?11 F. Supp. 2d 426, 444 (S.D.N.Y. 2001).

Further, paintiff's ineffective assistance of counsel argumdoes not establistause
and prejudice or a fundamental miscarriage of justiaewould excuse the procedural default of
his sixth amendment claim, as the Court has carefully reviewed the recorddmplaintiff's
sixth amendment claim is clearly without merit.

Petitioner’s remainingbjections merely reiteratbearguments he madeforeJudge
Davison. Thus, the Court rewis the R&R for clear erroKirk v. Burge, 646 F. Supp. 2d 534,
538 (S.D.N.Y. 2009). Having found no error, clear or otherwise, the Court adopts the R&R in its
entirety for the reasons stated therein.

CONCLUSION

Accordingly, the Court adopts the R&Rits entirety. Thepetition for a writ of habeas

corpus iISDENIED.

The Clerk ignstructedto enter judgment accordingly and close this case.



As petitioner has not made a substantial showing of the denial of a constitutibhad rig

certificate of appeability will not issue. See28 U.S.C. § 2253(c)(2); Love v. McCray, 413 F.3d
192, 195 (2d Cir. 2005). The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal
from this order would not be taken in good faith, and therefore in forma pauperis stEnes

for the purpose of an apped@eeCoppedge v United States, 369 U.S. 438, 444-45 (1962).

Dated: September 232013
White Plains, NY

SO ORDERED:;

i

Vincent L. Briccetti
United State®istrict Judge




