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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RAYMOND C. KNOX, JR. and KATHERINE,
C. BARRAMEN,

Plaintiffs,
OPINION AND ORDER

- against
10 Civ. 1671 (ER)
COUNTY OF PUTNAM, PUTNAMCOUNTY
SHERIFF'S DEPARTMENT, TIMOTHY R.
GANNON, CATHERINE BRUMLEY,
ANDREW D. CLAVY, PATRICK J.
O’'CONNELL , RONALD SCHIAVONE and
CATHY BOOKLESS,

Defendants.

Ramos, D.J.:

Defendants Putnam County and Timothy R. Gantibefendants”)bring this Motion
for Summary Judgment seeking dismissal of Plaintiff’'s complaint in its entivesyiant to Fed.
R. Civ. P. 56. Doc. 43. For the reasons set forth below, Defendants’ MoG&ABTED in
part andDENIED in part.
|. Background

A. Procedural History

Plaintiff Raymond C. Knox and hwgife Katherine C. Barramen commenced this action
against Putnam County (the “Countythe PutnamCounty Sheriff's Department (“PCSD”),
Timothy R. Gannon, Catherine Brumley, Andrew D. Clavy, Patrick J. O’'Connell, Ronald
Schiavone and Cathy Bookless on March 2, 2010, alleging state and federal ataimasidious

prosecutiona federal claim for depration of a right to a fair triaend a derivative claim for
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loss of services and consortium on behalf of BarramBmc. 1 (“Compl.”) OnMarch 31,
2010, pursuant to a stipulated order execbtethe parties and entered by the Honorable Cathy
Seibel,to whom this case was previously assigned, Plaintiff discontinued his actiont éigains
PCSD, and discontinued Hederal8 1983 malicious prosecution and fair ticddims against the
County. Doc. 12 Plaintiff did not discontinue his state law mabias prosecution clairagainst
the County.ld. On June 16, 201@|laintiff sought partial default judgment against Defendants
Catherine Brumley, Andrew D. Clavy, Patrick J. O’Connell, Ronald Schiavone and Cathy
Bookless (the “non-County Defendants”). After a show cause hearing on July 23, 2010, Judge
Seibel entered paal default judgment against all of the A”@ounty Defendants except for
Bookless who appeared at the show cause hearibagc. 26.

This case was reassigned to the undersigned on January 5, 2012. Doc. 41. Pursuantto a
briefing schedule set by Jud§eibe] Defendants filed their Motion forutnmay Judgment on

January 17, 201 2Plaintiff filed his oppositiorpaperson March 2, 2012Defendants fild their

! Plaintiff Raymond C. Knox bringghe first threeclaims in the Complairin his name Co-Plaintiff Barramen
brings only a derivative claim for loss of services and consortium. Bioggy, for purposes of claritythe Court
refers to a singular Plaintiff, Raymond C. Knox, unless otherwissnot

2 Notwithstanding Plaintiff's representations to the contrary, Baskias never properlfjled an answer in this
case.SeePls.” Mem. Law Opp. Defs.” Mot. Summ. Judg. (“Pls.” Mem.”) 1heTdocket sheet indicates that
Bookless attempted fide an answe improperlyby faxing it to the Chambers dtidgeSeibel on Jyl 10, 2010, and
that, on July 122010, Judge Seibel directed Bookless to contact the Court’'s Pro Se &ffiat propeyl serving
and filing her answerDoc. 25. Although Bookless filed a Notice of Appearance on August 11, 2010, Dabe2
never filed an answer.

Plaintiff also indicates that this case has been “automatically stay[ed]’sagaiokless because she filed
for Chapter 7 bankruptcy in the U.S. Bankruptcy Court for the Sauibistrict of New York under docket number
11-35683cgm. Pls.” Mem. 14.This Court was never notid about the bankruptcy filing; however, a search of the
information available on the Official Court Electronic Document Filing Sygt&i@F”) for the U.S Bankruptcy
Court for the Southern District dfew York indicates that Bookless was granted a discharge on June 23, 8011 an
that her bankruptcy case was terminated on October 18, 3¥klIn re FagarNo. 1:35680cgm, Docs. 13, 15.
The information avitable on ECF also revealed that Plairtifivho filed an adversary proceeding against Bookless
in the U.S. Bankruptcy Court for the Southern District of New Yer&ceived contemporaneous notices relating to
Bookless’ bankruptcgase and his associated caSee Knox v. Fagafin re Fagan, 11-09043cgm, Doc. 1.



Reply on March 22, 2012nd with leave of this CourRlaintiff filed a SurReply on March 27,
2012.
B. Relevant Facts

The following facts are undisputed except where otherwise roted.

In February 2007, Plaintiff was the owner and manager of a bar/restaurant ke as
Paddock” located on Route 22 in the Town of Patterson and County of Putnam, New York.
Defs.’ 56.1 Stmt. 11%12* Sandra Longchamps, who is not a party to this action, was
employed as a patime bartendeat The Paddockn and prior toFebruary 20071d. § 11.

CatherineBrumley and Mary Ann Arvisais were also emy#d agparttime bartenders athe

% In opposing a motion for summary judgment pursuant to Fed. R. G, Rtigants in this District are required by
our Local Rules to specifically respond to the assertion of each purportesgutedi fact by the movant and, if
controverting any such fact, to support its position by citing to admissifdence in the recordseelocal Rule
56.1(b), (d);see alsd-ed. R. Civ. P. 56(c) (requiring reliance on admissible evidence in thel iesupporting or
controverting a purported material fact). These rugisnple to understand and apphare designed to assist the
Court by narrowing the scope of the issues to be adjudicated and igentifgifacts relevant and admissible to that
determindon. Holtz v. Rockefeller & C0258 F.3d 62, 74 (2d Cir. 2001YUnfortunately, Plaintiff's counsel in this
case failed to comply with the straightforward requirements of Lodal 5811 and Fed. R. Civ. P. 56. For example,
in responding to every staient of fact offered by Defendants that is supported by a citation to Gamiepasition
testimony that Plaintiff purports to deny, Plaintiff asserts that the factgatdi because “the trier of fact is entitled
to conclude, based on the maxinfalbus in uno, falsus in omnibuthat Gannon is not worthy of belief and that all
of Gannon'’s claims can therefore be rejected . Sek, e.gPlaintiffs’ Response tDefendants’ Rule 56.1
Statement (“Pls.” 56.1 Stmt.Y) 9 at 2, Doc. 49see also id{{10, 1821, 25, 28, 3Pat 36 (same).

Plaintiffs’ 56.1 Statement contains similarly inappropriate responses tod2eifsh statements of fact
relating to the witness statements gathered in the underlying crimweatigation.E.g, id. 11 3240, at 710.
Theseresponsedismiss the statements as false in a conclusory fashion amdpaoper because they fail to
specifically controvert the facts offered by Defendar@ee, e.gid.; see also Costello v. N.Y. State Nurses Ass’'n
783 F. Supp. 2d 65661 n.5 (S.D.N.Y. 2011) (disregarding plaintiff's responses to defesdRule 56.1 Statement
where plaintiff failed to specifically dispute defendant’s statememssponded with conclusory assertions or legal
arguments) In other responses, Plaintiff cites to evidence in the record that domgpport his assertions that
purport to refute the facts offered by Defendarisy, Pls.’ 56.1 Stmt. {1 223, 29, 31at 56; Holtz, 258 F.3d at
74 (explaining that where, as here, there are no citatioadmissible evidence, or the cited materials do not support
theassertiongn a party’s Rule 56.1 statement, thossetions must be disregardedccordingly, pursuant to
Local Rule 56.1(c), the facts set forth in Defendants’ Rule 56.1 Statelma¢iatet Supported by citations to
admissible evidence will be deemed admitted for purposes of this nuotiess they have been properly disputed by
Plaintiff in his submissions.

* Citations to “Defs.’ 56.1 Stmt.” refer to Defendant County of Putnarma®u @unty Sheriff's Department and
Timothy R. Gannon’s Rule 56.1 Statement (“Defendants’ Rule 56.1 StatgnDoc. 46.



Paddock. Pls.’ 56.1 Stmt. 1&,15° On February 4, 200¥hich wasSuper Bowl Sunday,
Brumleywas the bartender for the 12:00 pm to 5:00 pm ahifthe Paddogkand Arvisais was
the bartender for the nigbkhift, which bgan immediately thereaftetd. Longchamps was not
scheduled to work that dag.; however, it is undisputed that she was at The Paddock at various
times throughout the day. Defs.’ 56.1 Stmt.  B&intiff sawLongchamps in The Paddock at
least three times on that day: first,approximately12:00 or 12:30 pma second timeat
approximately3:00 or 3:30 pm; and finally, at approximately 7:45 pm, when Longchamps
arrived to order dinner for her childrénDefs.’ 56.1 Stmt.  14; Sivin Decl. Ex(“Knox. Tr?")
81, 83-84, 88, 94.

At approximately9:37 pm on February 4, 2007, Longchamps was driving south on Route
22 when she crossed over the double yellow line and crashed head-on into a van in the
northbound lane, killing herself atide driver ofthe van(the “Accident”). Defs.’ 56.1 Stmt. | 1.
Gannon, who is a certified Accident Reconstructionist and a Sergeant in the PGSID, g
way to work when he was directed to respond to the location of the Accidefjt3. Gannon

arrived at thesne at approximately 10:40 prid. § 4. Other meimers of the PCSD were

® Because Plaintiffs’ 56.1 Statement contains both a response to each parafefeinitants’ 56.1 Statement and a
separately enumeratethtiement of additional facts as to which it is contended that there existaiaggissue to be
tried, statements in Plaintiffs’ 56.1 Statement are identified in citatiohethypage and paragraph number.

® The amount of time Longchamps spent at Tadd®ck on the night of February 4, 2007 is disputed. At his
deposition, Plaintiff testified that Ingchamps left the Paddock at approxima8&B0 pm. Knox Tr. 94:4. The

sworn witness statement relied on by Defendants states that Lomagkaas at ThBaddockrom approximately
8:00 pmuntil 9:30 pm. Declaration of James A. Randazzo (“Randazzo Decl.”),,Bod. 44

" Citations to “Sivin Decl.” refer to the Declaration of Edward Sivin and thébésztattached thereto, which were
filed in oppositionto Defendants’ motion for summary judgment. D48.



already at thecene when Gannon arriveldl. 2. Captain Thomas Lindert of the PCSD
assigned Gannon to handle theestigationof the Accidenbn February 6, 2007.1d.  17.

Over the course of the next five weeks, Gannon interviewed various witnessés to tha
day’s events, including each of the witnesses who provided sworn statements, andifidtb test
for the prosecution at the trial of the PlaintieeRandazzo Decl. Bx L-P, R-T; Compl. Y 37-
43, 52-57. On February 23, 2007, Gannon received a toxicology report indibating
Longchamps had a blood alcohol concentration of .345 at the time of her death. Defs.’ 56.1
Stmt. 152 The same report revealed that Longcparhad cocaine in her systed. q 53.

On March 30, 2007, Gannon executed three swocnsatory instruments charging
Plaintiff with selling alcohol to a visibly intoxicated person, in violation of New York Alcoholic
Beverage Control (“ABC”) Law 8§ 65§2permitting gambling on a licensed premisesiblation
of ABC Law § 106(6)'° and serving alcohol to a habitual drunkard in violation of ABC Law §
65(3). Defs.’ 56.1 Stmt. | 5®Is.” 56.1 Stmt{ 39 at 22. Gannon issued a deglpearance

ticketfor the charges and served it Blaintiff on April 4, 2007. Randazzo Decl. Ex. V.

8 The circumstances surrounding the investigation of thed&atiare strongly contested. BecailmeCourtis
denying Defendants’ motion for summary judgmenigis not discussed every contestedui@dssue in ruling on
Defendants’ motion.

° Plaintiff purports to dispute this statement of fact offered by Defentbgnissponding: “Plaintiffs admit only that
Gannon claims to have received the document annexXexhitsit U to the Randazzo Declaran, but deny that
defendants have laid a sufficient foundation for the purported findimgsiined in that exhibit to be deemed
admissible.” Pls.’ 56.1 Stmt.  5& 13. This is not a proper response under Local Rulecdfsgé supranote 3,
and Plantiff's basis for objecting to the use of the toxicology report is wrclespecially since Plaintiff does not
take issue with Defendants’ reliance on the same toxicology reportkeneeiof the fact that there was cocaine in
Longchamps’ system at thiene of her deathPIs.’ 56.1 Stmtf 53 at 13. Moreover, there is no genuine dispute as
to the fact that Longchamps was intoxicated at the time of the Accident; feheeritral dispute relateswdere
Longchamps became inebriated prior to the artidSee, e.g.Pls.” Mem.3 (“It was later determined that
Longchamps had cocaine and alcohol in her system at the time of the acgideatdlso idat 10(arguing that
Gannon’s memo book notes indicate that a witmdss was not at The Paddopoted” havingobserved an
intoxicated Sandra Longchamps before thedmet”).

2 The gambling charge was based on a Super Bowl pool that Plaintfédljeran with Longchamps at The
Paddock from September 2007 through February 4, 2007. Randazzo Decl. Exs. Q, W.



Beginning on December 12, 2007, Plaintiff was tfeadthe criminal violations in the
Justice Court for the Town of Patterson before a local, non-attorney judge. Pls.r66.1 &0,
at 22 Compl. 151. On January 8, 2008, at the conclusion of the trial, Plaintifomasted on
the charges dfelling alcohol to aigibly intoxicated person amaermitting gamblingn a
licensed premisesHe was acquitted of serving a habitual drunkarfefs.’ 56.1 Stmt. § 55.
On March 24, 2008, Plaintiff was sentenced to a nine-month term of incarceration. Compl.  65.
Plaintiff servedfive months, and was released from custody on October 17, A0f 6667.
He thereafteserved an additional eleven months of supervised palal4.68. On August 19,
2009, Plaintiff's convictions were reversed by the Appellate Term of the Su@euareof the
State of New York, and the underlying accusatory instruments were dismids$.6970;
Randazzo Decl. Ex. X.
Il. Legal Standard Governing Motions for Summary Judgment

A. Summary Judgment Standard

Summary judgment is only appropriate where “the pleadings, depositions, atswer
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to amaterial fact and that the moving party is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(c). “An issue of fact is ‘genuine’ if the evidence is such that a
reasonable jury could return a verdict for the non-moving pa®grino v. EImsford Union Free
Sch. Dist. 812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit8@R Joint Venture L.P. v.
Warshawsky559 F.3d 133, 137 (2d Cir. 2009)A fact is “material” if it might affect the

outcome of the litigation under the governlag. Id. The party moving for summary judgment

1t is unfortunate that, despite the fact that he has alleged thatsheeprived of a fair trial, Plaintiff has presented
no evidence of what transpired at the trial, apart from the transcriptwio@a testimony-which was only
presented in the People’s rebuttal easmd the unsupported allegations that Gannon lied watbr Further, it is

at least curious that Defendants, in rebutting the allegations that théyeddplaintiff of a fair trial, have likewise
profferedno evidence of the People’s proof at tri@eealso infranote 14 andection IV.
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is first responsible for demonstrating thesance of any genuine issue of material f&slotex
Corp. v. Catrett477 U.S. 317, 323 (1986). If the moving party meets its burtles, “
nonmoving party must come forward with admissible evidence sufficient to rgesaiae issue
of fact for trialin order to avoid summary judgmeéntSaenger v. Montefiore Med. Gtr.06 F.
Supp. 2d 494, 504 (S.D.N.Y. 2010) (quotiregamillo v. Weyerhaeuser C&36 F.3d 140, 145
(2d Cir. 2008))internal quotation marks omitted)

In deciding a motion for summary judgment, the Court must “‘construe thdriabts
light most favorable to the non-moving party and must resolve all ambiguities andltra
reasonable inferences against the movaBtdd v. Omya, In¢.653 F.3d 156, 164 (2d Cir.
2011) (quotingWilliams v. R.H. Donnelley, CorB68 F.3d 123, 126 (2d Cir. 2004)). However,
in opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture or surmisgoenaga v. March of Dimes Birth Defects Fouad. F.3d 14,
18 (2d Cir. 1995). The non-moving party must do more than show that theosns “
metaphysical doubt as to the material factdcClellan v. Smith439 F.3d 137, 144 (2d Cir.
2006) (quotingMatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 586 (1986))
(internal quotation marks omittedY o defeat a motion for summary judgment, “the non-moving
must set forth significant, probative evidence on which a reasonable fact-foudigidecide in
its favor.” Senng 812 F. Supp. 2d at 467-68 (citiAgderson v. Liberty Lobby#77 U.S. 242,
256-57 (1986)).
l1l. Malicious Prosecution

A. Legal Standard
A claim for malicious prosecution under § 1983salistantially the sares a claim for

malicious prosecution ued New York law. Jocks v. Tavernie316 F.3d 128, 134 (2d Cir.



2003). To prevail on a claim for alicious prosecution, daintiff must show that(1) the
defendant commenced or continuettianinal proceeding against hjr(2) the proceeding was
terminated in his favor; (3) therwas no probable cause for threminal chargeand (4) the
defendant acted with malic&othstein v. Carriere373 F.3d 275, 282 (2d Cir. 2004). When a
plaintiff asserts éederalmalicious prosecution claimnder § 1983, he must also establish a
Fourth Amendment violationRoberts v. Babkiewic582 F.3d 418, 420 (2d Cir. 2008ge also
Singer v. Fulton CntySheriff,63 F.3d 110, 11@d Cir. 1995) (explaining thatlgintiff must
show a posarraignmentdeprivation of libertyconsistent with the exept of ‘seizure.”).
B. Discussion

The first two elements of Plaintté malicious prosecution claim are not disputed.
Defendants contend that they are entitled to summary judgment becaus# ®zonviction
establisheprobable caus& and because there is no evidence of mdficklem. Law Supp.
Defs.” Mot. Summ. Judg. (“Defs.” Mem.”) 14-18, Doc. 45. “[A] presumption of probable cause
is created by a criminal conviction; ‘A conviction establishes the existéirelmable cause

which, even when the conviction is reversed on appeal, becomes a rebuttable presufitpson.’

2 pefendants dighot specifically point to evidence establishing probable cause for the changgcbrPlaintiff

was found not guilty.SeeDefs.’ 56.1 Stmt. 1 55. Insteadtea summarizing the evidence gathered by Gannon,
Defendants argue that “[m]inimally, there was probable cause to chargeiffPlaith at least one of [the three]
crimes,” Defs.” Mem. 14, and claim that the evidence “was sufficient to esttadsbbable cause for any one of the
ABC violations with which [Plaintiff] was chargedfd. at 16 see asoReply Mem. Law Further Supp. Defs.’ Mot.
Summ. Judg. (“Defs.” Reply Mem.”) 6 (“the Plaintiff was congtiof two out of three charges brought against him,
thereby raising the presumption of probable cause as a complete bar to thi$taadicious prosecution causes

of action”). Thisis insufficient to defeat a claim for malicious prosecution. “Defetzda@re must have had
probable cause farachcharge for which Plaintiff was prosecutedRodriguez v. N.Y. City Police DepNo. 10

Civ. 891(BSJ) (THK), 2011 WL 5057205t *5 (S.D.N.Y. Oct. 24, 201X pmphasis added)

13 Defendants also argue that Gannon is entitled to qualified immunity, Diefisi. 21-23, Defs.” Reply Mem. 10
however, where, as here, there is a triable question of facidsether Defendant knowingly misrepresented the
evidence to prosecutors in relation to the issue of probable cause, the@mat make a determination as to
qualified immunity on a motion for summary judgmeBtke, e.gSankar v. City of New Yarko.07 CV 4726
(RJID) (SMG),--- F. Supp. 2d----, 2012 WL 1116984, at *6 (E.D.N.Y. Mar. 30, 2012) (declining to afford
defendants “the shield of qualified immunity” for false arrest claim wheaifged immunity analysi was
inextricably linked toquestionof material fact as to the existence probable gause



presumption can be rebutted only by a showing that the conviction itself was a résultlpf
perjury, or other unethical acts on the part of the defendant whsttedftle integrity of the
prosecution.”Mitchell v. Victoria Home434 F. Supp. 2d 219, 228 (S.D.N.Y. 2006) (quoting
Sassower v. City of White Plajrido. 89 Civ. 1267 (MJL), 1993 WL 378862, at *3 (S.D.N.Y.
Sept. 24, 1993))internal citations omitted).

In seeking to rebut this presumptjdtaintiff makes a multitude of arguments regarding
Gannon'’s credibility and the credibility akarlyevery person who provided a sworn statement
implicating Plaintiff in the underlying criminal investigation. For thest part, these arguments
are based on conclusory assertions, speculation, conjecture and stilmiseyer, there is one
argumenin Plaintiff's submissions that is supported by admissible evidence in thd redoch

raises a triable question of fact regard®gnnon’scredibility.

41t is for this reason thahe Court has nofor exampleconsidered Plaintiff's unsupported assertion that Gannon
“withheld evidence from the prosecution which, if credited, likely Midwave resuéd in charges not being filed
aganst Knox in the first instance.PIs.” Mem. 20 n.11. This assertigna reference to interview notes taken by
InvestigatorJeffrey Devolve of the PCSOd. at 1920. Investigator Devolve’s notes, taken on Februa@pBy,

the day before Gannon was assigned to handle the investigation, seenimiarimation he obtained from Arvisais,
Brumley and a third employee of The Paddock who was working asrasgaiin the night of the Accident.
Randazzo Decl. Ex. F. Even if Plaintiff had offered admissiateace to show that Gannarithheld this

evidence from the prosecutetvhich he has netthere is no evidence that he did so intentionaiilliams v. City
of New YorkNo. 02 Civ. 3693 (CBM), 2003 WL 22434151, at *8 (]ND¥. Oct. 23, 2003)aff'd, 120 F. App’x

388 (2d Cir. 2005). Moreover, Plaintiff's contention that the docutiecrtedited, likely would have resulted in
charges not being filed against [Plaintiff]” is baseless, especially dgieecomplete absence @fidence in the
record regarding the underlying criminal proceedingir v. City of New YorkNo. 03 CV1485 (SLT) (CLP),
2009 WL 959547, at *8 (E.D.N.Y. Mar. 31, 2009J ke burden of rebuttinghe presumption of probable cause
requiresthe plaintiff to establish what occurrgduring the relevant proceedijgmnd to further establish that those
circumstances warrant a findingmfsconduct sufficient to erode’ the presumption of probable caesause
“[w]ithout proof of what happened . . . a plaffis contention that his [prosecution] was based on false testimony
amounts tdrank speculatiof’) (internal citations omitted).

Although Plaintiff has disclaimed any allegations @&radyviolation relating to Devolve’s notes, PIs.’
Mem. 20 n.11,he Court also notes that the argument that Plaintiff could have useatéise¢mimpeach Brumley at
the criminal trial is completely meritless. The notes taken by Investigetal do not reflechny statements
attributed to Brumley, nor ithe information contained in the notes “inconsistewith Brumley's other statements,
because there is no evidence in the record to support Plaintiff's unstateghtissuhat Devolve asked questions
about Longchamps’ alcohol consumption on the night of the Actide fact, although the Court has resolved all
ambiguities in Plaintiff's favor in deciding this motiomhat the notes do make clear is that Arvisais provided an
inconsistent statemerggarding Longchamps’ whereabouatsthe day of the Accident.



C. Sergeant Gannon’s Credibility
In answering Defendants’ motion, Plaintiffies heavily orthe deposition testimony of

Arvisais who claims that Gannon attempted to coerce her on morertbatcasiomto
providing him with a written statement implicating Plaintiff in the underlying criniaag'®
Pls.” Mem. 67, 17; Sivin Decl. Ex. 8 @rvisais Tr’) 42:2-5. For exampldrvisais testifiel
that during the first conversation she had with Gannon:

He told me that it was a felony. Whoever served her, it was a

felony matter and it was a real serious thing, and he thought that |

was not taking it seriously at all. He was calling me little girl, and

stuff like that. . . . He told me that | could be charged with a

felony. It was between me and [Plaintiff] getting charged with a

felony. Cathy [Brumley] was out. She’s a good girl.
Arvisais Tr.56:20-57:6.Arvisais statedthat during onéelephone conversatiomth Gannon, he
said to herif sum and substance): “All you have to do is you just tell them that you did not—
you know, it wasn't you. [Plaintiff] served [Longchamps]. You did not serve Hdr it 34:22-
25. Arvisaistestifiedthat even after she told Gannon that neither she nor Plaintiff had served
Longchamps, he said: “tell therdo you know what | meanthat it was [Plaintiff]. You won’t
get in any trouble if both [you and Brumley] agree that it was [Plaintiff].”at 34:24-35:3.
Arvisaisalsosaid she told Gannon that shewld not write a statement saying that Plairitétl

served alcohol to Lorpamps, “because it was a ligf! at43:8-10, andstimatedhatshe told

Gannon that she was not going to lie multiple times during @éelghoneconversation.ld. at

5While Plaintiff also relies on the deposition testimony of Arvisais in fortetb support his oftepeated claim
that Gannon “knowingly coerced and induced Cathy Brumley to provide hhrswbrn statements falsely
implicating Knox,”see, e.g.Pls.’ 56.1 Stmt. 9, 32-33, 3738, at 2 7, 9,the Arvisaistestimonyin that regards
hearsay and thus is not entitled to any weidgitzera v. United State928 F.2d 592, 605 (2d Cir. 1991). The Court
also notes that this claim is contradicted by admis®kldence in the record, including the sworn deposition
testimony of Brumley. Randaa Decl. Ex. K (Brumley Tr. 869-87:14, 95:183,96:4-97:3, 10213-103:16).

“Al though in a ruling on a motion for summary judgment a court must assessdéece irthe light most
favorable to the namoving party, resolve all ambiguities, and dralweasonable inferences infesor . . .. [A]
court will not entertain inadmissible hearsay unsubstantiatedybgthar evidence in ruling on a summary
judgment mothn.” Mattera v. JPMorgan Chase Cor40 F. Supp. 2d 561, 566 n.2 (S.D.N.Y. 2010) (internal
citations and quotation marks omitted).
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52:5-7. According to Arvisais, Gannogacted by getting “quite aggravated” dalling her that
she “would be in a lot of trouble for serving [Longchampdi’ at 52:1011.%°

Based on the deposition testimony of Arvis&kgintiff has raised gquestionof fact
regarding Gannon’s credibility and, consequently, a question of fact about theyraégre
entire investigatiort’ See, e.gUnited States v. 3234 Washington Ave 480 F.3d 841, 845-46
(8th Cir. 2007) (denying summary judgment where non-moving party’s “evidence paetzse!
credibility of the [movant’s] withesses squarely at issudt’)s well-settled that a district court
may not make credibility determinatioos a motion for summary judgmentlanganiellio v.
City of New York612 F.3d 149, 161 (2d Cir. 2010Credibility determinations, the weighing of
the evidence, and the drawing of legitimate inferences from the factsyaferjations, not those
of a judge.”) (quotingZellner v. Summerlird94 F.3d 344, 370 (2d Cir. 20073ee also
VanWamer v. Gruppo Rizzi 1857, s.r.No. 5:03€V-1121, 2007 WL 2091224, at *4 (N.D.N.Y.
July 20, 2007) (“Summary judgmentdmmes improper when credibility of a witness is crucial
to the case. . .. Since there is a question regardirgetibility of a key witness, [] there is a
guestion of fact for the jury to decide(diting Arnstein v. Porter154 F.2d 464, 470-71 (2d Cir.
1946). “If the credibility of the movant’s witness is challenged by the opposing aady
specific bases fgpossible impeachment are shown, summary judgment should be denied.”

Sterling Nat'l Bank & Trust Co. v. Federated Dep’t Stores,,16t2 F. Supp. 144, 146

8 While Gannon’s deposition testimony contradicts Arvisais’ claimsiathetelephone conversatiorsee
Randazzo DdcEx. D (‘Gannon Tr.”) 183, 239:1940:16, 244:217, 246:511, and the record is replete with
evidence tending to credit Gannon, a reasonable jury could find Arvidaéstte more credible witness and the
Court has made such an inference as is required on a motion for sumaigangfi. Brod, 653 F.3dat 164.

" The Court notes that other law enforcement officials were involved iim#kstigation on the night of the
Accident and the following dajpefs.’ 56.1 Stmt. 1 2,5-16, and that Captain Lindert was involved in a
supervisory capacitthroughout the investigatioid. 11 17, 54; however, Gannon was the primawy enforcemen
officer responsible for the investigation, aBdnnon personallgbtained albf the sworn witness statements and
executed the three accusatory instruments for which Plaintiff was ptedetu 19 17, 2123, 3343, 4551, 54;
Randazzo Decl. EXV.
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(S.D.N.Y. 1985)see alsdrake v. Handman30 F.R.D. 394, 396 (S.D.N.Y. 1962) (“[W]here,
as in the case at bar, credibility, including that of the defepgagrucial[], summary judgment
seems particularlynappropriate.”) (internal quotation marks omitted). This is true evie if
credibility of a criticalinterestedwitness isonly partially undermined in a material way the
non-moving party’s evidenceChem. Bank v. Hartford Accident & Indem. C&2 F.R.D. 376,
378-79 (S.D.N.Y. 1979) (denying summary judgment wheremowning partypointed to
specific fats that “sufficiently attacked the credibility of the [moving party’s] affissdsas to
place that fact in issug;’see also Thomas v. Great Atl. & Pac. Tea, @83 F.3d 326, 331 (5th
Cir. 2000)(reversing summary judgment where circumstantial evideffeeed by non-moving
party raised genuinesueof fact as to the credibility of moving party’s witnesses who had
motive to lie, because “when questions alibatredibility of key withessefom as large as
they do here, summary judgment is inappropfiat

Construing all inferences and resolving all ambiguities in the light most favorable to
Plaintiff, a reasonable jury that accepted Arvisais’ allegations as true could regSofetihat
Gannon used similar tactics to gate&atements from other witnesseiso did provide
statements implicating Plaintiff and who testified against Plaintiff at trial. Ghesgentrality of
Gannon'’s role in gathering the evidence that was used to prosecute Phaiviiijs’ testimony
is suficient to create a triable issue of fact with respect to probable cAdisitionally, where,
as here, there is a triable question as to the truth of the allegations supportaidegocalse,
malice is also a question for the jugoyd v. City of Nework 336 F.3d 72, 78 (2d Cir. 2003)
(“Once we find an issue of material fact as to probable cause, the element of malice also

becomes an issue of material fact as wels€e also Chimurenga v. City of New Yatk F.
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Supp. 2d 337, 344 (S.D.N.Y. 1999){iis is even more the case where, as here alleged, the
defendants attempted to falsely create a sham probable cause.”).

Therefore, having carefully reviewed the record, the Court concludes thaaghisannot
be resolved by way of summary judgment; ratagury will need to hear Arvisais’ testimony,
Gannon'’s testimony and the other evidence in the record to resolve the isseesufréainding
the strongly contested version of events offered by the parties as it teldtesunderlying
criminal investigation and Plaintiff's prosecutioBoyd 336 F.3d at 77.

IV. Deprivation of A Right to a Fair Trial

Defendants have also moved for summary judgmeaintiff's claim that his Sixth
and Fourteenth Amendment rights to a fair trial were violate@annon’s “perjured” testimony.
Specifically, Plaintiff alleges that Gannon committed perjury when he tedtiizde savof
steamcoming from a bag or container of food in Longchamps’ car when he arrived atrike sce
of the Accident Pls.” Mem. 11-13, 21-22; PIs.” S&eply Mem.Law Further Opp. Defs.” Mot.
Summ. Judg2-3, Doc. 55; Sivin Decl. Ex. 13Notwithstanding Defendants’ failure to directly
address Plaintiff's claim that Gannon'’s testimony Vedse '® their motion for summary
judgment on thiglaim is grantedbecause there is raaimissiblesvidence in the record to
support Plaintiff's assertions that Gannon offered false testimony dhertgal*®

In an effort to substantiate his assertion that Gasrtestimonywas falsePlaintiff

points to evidence that does not in fact support his allegations, and an “expert affidavg”

18 Rather than directly contesting Plaintiff's frequent assertions thatdasffered perjured testimony at the
criminal trial, Defendants contend that they are entitled to summargngmtgon this claim, becausét) Gannon’s
testimony was not materig2) Gannon is entitled to absolute immunity for testifying at a judicial exding; and
(3) the existence of probable cause is a complete defense to a claim of malicsasipon. Defs.” Menil8-20;
Defs.” Reply Mem. 910. Because the Court is grargitheir motion based on the lack of evidence to support
Plaintiff’'s specious claims of perjury, it has not addressed theésnodiDefendants’ arguments.

¥ The Court notes that Plaintiff relies on this unsupported claim of penjupposing Defendants’ ation for
summary judgment on his malicious prosecution claims as well. Résr.M1.
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palpably deficienand indisputably inadmissible. Sivin Decl. Ex.Frst, Plaintiff argues that
the falsity of Gannon’s testimony can be inferred from the fact that thereoa
contemporaneous notes or photographs corroborating Gannon'’s trial testimofngnand
Investigator Bambino’s inability to recall the subject of his conversation witim@aon the
night of the Accident—which conversation, contrary to Plaintiff's representati@amsbido did
recall. Sivin Decl. Ex. 14 (Bambino Tr. 41:10-43:1%lowever, these factahich essentially
amount to a purporteabsence of evidence, are not evidence of anyflir@gs.” Mem. 21-23;
Pls.” 56.1 Stmt. |1 45, 48-49, at 23-24.

SecondPlaintiff's attempt to rely on th&expert affidavit” of Raj ParikhSivin Decl. Ex.
6 (the “Parikh Affidavit”), todiscreditGannon’s testimony is @&y improperas the Parikh
Affidavit is inadmissible on a number of grounddajor League Baseball Properties, Inc. v.
Salvino, Inc,. 542 F.3d 290, 309-10 (2d Cir. 2008) (explaining that courts can only consider
admissible evidence in deaj a summary judgment motion).

While Defendants did not move to strike the affidavit, or address its deficiencay
respect, the Court has an independent responsifoilggrve as thggatekeeperifor expert
testimony, ando rely only on competent, admissible evidence in ruling on a motion for
summary judgment: Raskin v. Wyatt Cp125 F.3d 55, 66 (2d Cir. 1997). The Parikh Affidavit

is neither competent nor admissible its face By way of brief examplethe Parikh Affidavit

2 At his deposition, Gannon testified that Investigator Bambino initially d4iie attention to the steam coming
from the food. Gannon Tr. 131:9. Additionally, although the lack of contemporaneous documentation
corroborating Gannon'’s recollection is not evidence of anything, the Gotes that Gannon testified that he did
not document the obsextion because it had no relevancéis accident reconstructioesponsibilities which is the
reason he was initially called to the scene of the Accidientit 262:13263:21.

%L Before permitting a person testify as an “expert” under Federal Rule of EvideR@2, a district court must
determine: (1) whether the witness is qualified to be an expert; (2)evhikéhopinion is based upon reliable data
and methodology; and (3) whether the expert's testimony on a partgsue will assist the trier of fachlimely v.
City of New York414 F.3d 381, 3987 (2d Cir. 2005fexplaining that expert testimony that usurps the role of the
factfinder by telling the jury what result to reach by definition does not aigutly in reaching a decisian)
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does notdequatly describe Parikh’s educational background or experience, it does not contain
any explanation of the techniques or method@sdgnat he usetd formhis opinion, the
documentseferenced in the affidavére not part of the record, and Plaintiff hasswimitted

any expert reportThis is plainly inadequate under Rule 7@&2e Daubert v. Merrell Dow
Pharms., InG.509 U.S. 579, 589-90 (1993) (explaining that under RuleaO&xpe's

testimony must be grounded in “the methods and procedures of science,” and must present
“more than shjective belief or unsupported speculatido’be admissible see alsdNimely, 414
F.3d at 396 (“In addition to setting forfhcriteria for testing an expertimethodology, the
Supreme Court has also stated that religbalithin the meaning of Rule 702 requires a
sufficiently rigorous analytical connection between that methodology and pleet'sx
conclusions”)jn re Zyprexa Prods. Liab. Litig489 F. Supp. 2d 230, 284 (E.D.N.Y. 2007)
(“Unfounded extrapolations not supported by, or sufficiently related to, soiehaifa or

expertise should be rejected; opinion that ‘is connected to existing data onlyijpsetiokexitof

the expert’ needat be admitted. Expert opinion based on insufficient facts or data, or on
unsupported suppositions is not acceptable.”) (quddiegeral Elec. Co. v. Joines22 U.S.

136, 146 (1997)(internal citations omitted)Notably, the Parikh Affidavit does not even
contain the hsic informatbn required foinitial expert disclosureunder Rule 26, nor has
Plaintiff otherwise provided such information to the Co@eeFed.R. Civ. P. 26(a)(2).

Finally, thecase law upon which Plaintiff reliés support his assertion thas fair trial
claim can be decided based solely on Gannon’s alleged pshjopyy serves to demonstrate the
weakness of his cas&ee, e.gMorillo v. City of NewYork, No. 95 Civ. 2176 (JSM), 199//L
72155, at *1 (S.D.N.Y. Feb. 20, 1997) (plaintiff broughdlicious posecutiorclaim against

defendantvho confessed tanter alia, obtainingphysical evidencéhrough an illegal search and
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seizureand falsely testifying before two grand juries and at trial in oseture plaintiff's
conviction,andwho pled guilty toperjuryprior to plaintiff’s civil suit); see also White v. Frank
855 F.2d 956, 957-58 (2d Cir. 1988) (plaintiff brought malicious prosecution claim against
defendants who testified before the grand jury and at trial but subsequendgsszhthat such
testimony had been perjureghich resulted in plaintiff's conviction being vacated).
Therefore, because Plaintiff has offered no admissbidence to substantiate #laim
that Ganna’s trial testimony was perjuriouPefendants’ motion for summary judgment on the

claim for deprivation of a right to a fair trial is GRANTED.

V. Section 1983 Conspiracy Claim

Although not plead as a separate cause of agtitre Complaint, Defendants also seek
summary judgment on Plaintiff's claiof a conspiracy betvesn Gannon and the natate actors
to violate Plaintiff's constitutional rights. Defs.” Mem.-2Q. As Defendants correctly note, the
Complaint is replete with allegations that all of tlefeshdantshamed in the Complairtingaged
in a conspiracy to have Plaintiff wrongfully charged, prosecuted and convicted of theadBC
violations discussed abov&ee, e.g.Compl. {1 36-47, 52-60n answering Defendants’
motion, Plaintiff failed torespond to (or even acknowledge)iRtiff’'s argumentsegardingthe
allegations of a conspiracy, despite obtaining leave of court to file a sunwegagition to his
opposition papers. Accordingly, to the extent Plaintiff intended to assert a 8§ 1983 @ynspira
claimamong Gannon and the non-County Defendantd) a claim is deemed abandoraexdi
Defendants’ motion for summary judgment on this claim is GRANTEBeAdams v. N.Y.

State Educ. Dep’t7r52 F. Supp. 2d 420, 452 n.32 (S.D.N.Y. 2010) (collecting easee courd
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dismissed claims as abandoned because plaintiff failed to address them in opposing defendant’s
dispositive motion), aff’d sub nom. Ebewo v. Fairman, 460 F. App’x 67 (2d Cir. 2012).
VI. Conclusion

For the reasons set forth above, Defendants’ Motion for Summary Judgment is
GRANTED as to Plaintiff’s Fourteenth Amendment and conspiracy claims, and DENIED as to
Plaintiff’s state and federal malicious prosecution claims and Barramen’s derivative claim based
on Plaintiff’s malicious prosecution claims. The Clerk of the Court is respectfully directed to
terminate this motion. Doc. 43.

Additionally, Plaintiff is directed to show cause in writing by October 5, 2012, why
his claims against Bookless should not be dismissed without prejudice for failure to prosecute.
Plaintiff’s submission to this Court should include accurate and up-to-date information about
Bookless’ bankruptey proceeding.

The parties are directed to appear for a conference on Qctober 30, 2012 at 11:30 am.
It is SO ORDERED.

Dated:  September 27, 2012
White Plains, New York

2

Edéardo Ramos, U.S.D.J.
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