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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DARLENE GOLDEN,
: OPINION AND
Plaintiff, : ORDER

V. : 10-CV-8933 (ER)

THE COUNTY OF WESTCHESTER,
WESTCHESTER DEPARTMENT OPUBLIC
SAFETY, WESTCHESTER POLICE
DEPARTMENT, and OFFICER BERARDO
GlZZO,

Defendants.

RAMQOS, D.J.:

Plaintiff Darlene Goldenvas the onlypassenger in a car that Westche€tuntyPolice
Officer Gerado Gizzo pulled over on the Bronx River Parkway on November 30, 208icer
Gizzo determined that the driver of the car had an expired licenseefamd transportinghe
two away from the highway in his police vehicefficer Gizzoconducted a pat-down search
both the female driver and Ms. Golden. Ms. Golden brought this Section 1983 action against
Officer Gizzo, the County of Westchester, its Public Safety Deaant;, and its Police
Department.She alleges that Officer Gizzo committed an uroeable search in violation of
her Fourth Amendment rights and that thenicipal entities arkable for failing to properly
hire, train, and supervise him. She also alleges violations of New York state law.

Defendantsnoved for summary judgment on all claims. The Court GRANTS
Defendantsummary judgmertb Officer Gizzo and the Countn the federal claims and
declines to retain supplemental jurisdiction over the state law clditves Court DISMISSES

the Public Safety Department and the Police Depattme
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|. BACKGROUND

A. Facts

On November 30, 2007t approximately9:00a.m, Darlene Golden was riding in a car
on the Bronx River Parkway that her friend Sheniqua Smith was driiagDef.’s Rule 56.1
Statement {4-B. Officer Gerardo Gizzo pulled tlear over afteMs. Smith attempted to cross
from the left lane of the thrdane highway to a right lane exit ramBeed. I 3. Officer Gizzo
approached the vehicle, told Ms. Smith that he had pulled her over for the lane changkednd a
for heridentification. Seed. I 4. He returned to the police vehicle and came back to Ms.
Smith’s car about five tten minutes later and told Ms. Smith that her license was exeel.
id. 7 4.

Around this time, two other officers arrived on the sce®ee idat 11 45. Officer
Gizzo testified that he determined that, because Ms. Smith did not have a vaid, lice
needed to impound the car. Declaration of Jane Hogan Felix in Support of Motion for Summary
Judgment (“Felix Dec.”), Ex. C, Part 2 at SBecause the car was to be impounded, Officer
Gizzo decided he needed “[tjo remove [Ms. Smith and Ms. Golden] from the highwayf¢éo a sa
area.” Id., Ex. C, Part 3 at 95. He claims that the need to transport them in his police vehicle
was the reason for his search. Def.’s Reply Mem. in Support of Summary Judgment at 2.

He had Ms. Smith step out of the car and searched her. Def.’s Rule 56.1 Statement { 4.
According to Ms. Smith, she asked about having a female officer perform thie, dmargot no

responseld., Ex. A at 24-25. He also had her take a breathalyzer test, which she pdsaéd.
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Officer Gizzo then asked Ms. Golden to step out of the car, to place her hands on the

back of the car, and to remove her jackeee idat 11 56. He asked if he could search her

jacket. See id. She consented, and he searche&ée id.
Officer Gizzo then searched her pers@ee id. Ms. Golderalso asked if a female

officer could perform the search, but also got no response. Felix Dec., Ex. B, Phrt 1 at
Ms. Golden testified about the search at two separate depositions. In tdedosition,

she described the search this way:
He had me stand up with my hands out. He search me up this way, went across my
breast, came back that way. . . [t]hen he told me to put my hands on the back of the car,
and he searched my bottom part. He went up my [ankles], came back up, touched my
private part, went back down, told me to turn around, and he came down and searched the
back of me.

Id., Ex. A, Part 2at 2223. In the second description, Ms. Golden provided a similar account:
He turns around. He touched my breasts, okay. He touched my [genital area] . . . He
touched me from behind. He went all the way down, checked my ankles and everything.
And | was standing.

Id., Ex. B, Part 1 at 16-17.
Officer Gizzoalso testifiedhat he conducted a “general {iwn with [his] hand” on

Ms. Golden.Id., Ex. C, Part 3 at 75. He specifically denied touching her breagenitals Id.

at 78.
After searchingVis. Golden, Officer Gizzo escorted her and Ms. Smith to the back seat of

his vehicle and drove them to the Fleetwood, New Yiaik station.SeeDef.’s Rule 56.1

Statement § 14; Compl.  30.



B. Procedural History

OnNovember 29, 2011, Ms. Golden filed her Complaint. She namBdfaadants
Officer Gizzo and three municipal entitieshe County of Westchester, its Public Safety
Department, and its Police Depaant SeeCompl. {1 1113.

Ms. Golden is pressinfgve causes of actiontwo sounding in fegral law and three in
state law First, she brings a claim under 42 U.S.C. § 1983 against Officer Gizzo, alleging that
he committed an unreasonable search, thereby violating her Fourth Amendimsniadid] 31.
Second, she alleges ti@fficer Gizzoviolated her rights to equal protection and against
discrimination under New York’s Constitution and laws by searching her on the bhsis of
race. Id. § 3536. Third, she alleges he falsely imprisoned her under New York law through the
allegedly unreaswble search. Id.  40. Fourth, she brings a Section 1983 claim against the
municipal Defendantslleging thathey failed to properly hire, train, and supervise Officer
Gizzo, resulting in the allegedly unreasonable sedtH] 45. Fifth, she allexg Officer Gizzo
committed a battery against herder New York law.ld. { 49.

Officer Gizzo and thenunicipal Defendantanswered, raising qualified immunity as a

defense.SeeAnswer § 19. After discovery, Defendants moved for summary judgment.

1. DISCUSSION

A. Summary Judgment Standard and the Law of Section 1983

Summary judgment is granted “if the movant shows that there is no genuine dispute as t
any material fact and the movant is entitled to judgment as a matter of law.” K&d. R.
56(a). In considering a motion for summary judgment, a district court iadtestirnot to “weigh

evidence,” but to “resolve all ambiguities and draw all inferences in favoe efdhmoving



party” so as to ascertain “whether any reasonabledfiact would have to conclude that the
evidence was so strongly in the defendant’s favor that there remained no gesuerd is
material fact for it to resolve.Nagle v. Marron 663 F.3d 100, 105 (2d Cir. 2011).

Because Defendansgse moving for sumary judgment, the Court will resolve all
ambiguities and draw all inferences in favor of Ms. Golden.

Ms. Golden’stwo Fourth Amendment claims agaii3fendantsare causes of action
under 42 U.S.C. 8§ 1983n order to state a claim und&ection 1983, alaintiff must allege that:
(1) aright secured by the Constitution or federal law was violated by deferalahi(®) the
alleged violation was committed by a person acting under color of statélawMfrs. Mut. Ins.
Co. v. Sullivan526 U.S. 40, 49-50 (1999).

B. Unreasonable Search Claim against Officer Gizzo

1. Qualified Immunity

In his Answer, Officer Gizzo raised the defense of qualified immunity. “A gorent
official sued in his individual capacity is entitled to qualified immunity (1) if thredcict
attributed to him was not prohibited by federal law; or (2) where that conducovpashsbited,
if the plaintiff's right not to be subjected to such conduct by the defendant wdsarbyt ¢
established at the time it occurred; or (3) if the defetiglaction was objectively legally
reasonable in light of the legal rules that were clearly established at thé wasetaken.”
Manganiello v. City of New Yaork12 F.3d 149, 164 (2d Cir. 2010) (citations, brackets, ellipses,
and quotation omitted).

The Second Circuit recently explained that “[g]ualified immunity thus affords
government officials breathing room to make reasonableer-if sometimes mistaken

decisions, and protects all but the plainly incompetent or those who knowingly violae/the |



from liability for damages.DiStiso v. Cook— F.3d —, No. 10-4304—cv, 2012 WL 3570755,
at *10 (2d Cir. Aug. 21, 2012) (citations and quotations omitted). Therefore, “[w]hether
gualified immunity applies in a particular case generally turns on the ofgjéegial
reasonableness of the challenged action, assessed in light of the kg#tativere clearly
established at the time it was takemd’ (citations and quotations omitted).

The Supreme Court has “repeatedly stressed the importance osodving immunity
guestions at the earliest possible stage in litigdtiétearson v. Callaharb55 U.S. 223, 232
(2009). Under a qualified immunity analysis, “[f]iratcourt must decide whether the facts that
a plaintiff has alleged. . make out a wlation of a constitutional rigtitid., andthen “[s}econd,
if the plaintiff has satisfied this first stephether the right at issue was clearly establistigte
time of defendant's alleged miscondudid. The Supreme Court has allowedistrict @urts . . .
to exercise their sound discretion in deciding which of the two prongs of the qualfifiachity
analysis should be addressed first in light of the circumstances in the patase at hand.ld.
at 236.

2. The Fourth Amendment Claim

Ms. Gdden claims that Officer Gizzo “subject[ed] [her] to an unreasonable and
unjustified search,” thereby violating her Fourth Amendment rights. Compl. § 31s &dbie i
challenging the constitutionality of the stop. Instead, she is challetigipgtdownsearch of
her persormy Officer Gizzg which she claims was conducted without “articulable suspicion.”
SeePl’s Mem. in Opposition to Summary Judgment at 7.

Officer Gizzoconcedeshat he conducted a “suspicion less” seaisbeDef.’s Reply

Mem. at 2. He claims that he “made the determination that in accordance with police protocol



[Ms. Smith and Ms. Golden] would have to be patted down prior to being transported in his
police vehicle.” Id.

“TheFourth Amendment provides that the right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and sdlinatdse sha
violated.” Terry v. Ohig 392 U.S. 1, 8 (1968) (quotation omitted). But, as the Supreme Court
has explained, “the specific content and incidents of this right must be shapecbgttiein
which it is asserted. Fevhat the Constitution forbids is not all searches and seizures, but
unreasonable searches and seizurdd.”at 9 (quotation omitted).

In Terry, the Court endorsea‘narrowy drawn authority to permit a reasonable search
for weapons for the protection of the police officer, where he has reason to beltdweitha
dealing with an armed and dangerous individual, regardless of whether he has pilsbte c
arrest the indindual for a crime.”ld. at 27. The officer need not be absolutely certain that the
individual is armed; the issue is whether a reasonably prudent man in the circesstant
be warranted in the belief that his safety or that of others was in dander.”

The Second Circuit applieterry to a situation in which an officer searched a civilian
before the civilian entered the back of the officer’s police vehid $ v. McCargp464 F.3d
192, 201 (2d Cir. 2006)In McCargg the civilian had been stoeg by the policelflocks froma
reported attempted burglary,” and Hg officers decided to takkim] back to the scene of the
alleged crime to seetifie victim could identify him.Because the officers planned to transport
him in the back of their pait car, they frisked him for weapons in accordance with a
departmental policy. Id. at 195.

The Second Circuit addressed the constitutionality of that policy and reasondtehat

dangers posed to police officers in situations where a suspect, who may be armeddispla



the rear of a police car are substantially different and greater than thodemptieetypical
Terry stop. The increased threat to police safety informs the balance to be strucklibavee
safety interests of the police and thespay interests of individuals.ld. at 200-01.

The panel concluded that “gamitting a limited frisk for weapons before placing a
suspect in a police car, pursuant to an established policy, reflects an apphataateng of the
interests at stake. Because the suspect is placed in the rear oftladl@aation where, were he
armed, he would expose the officers to peril—we think the most reasonable, andresistint
solution is to permit a patown for weapons. Id. at 201.

TheMcCargocourt expliatly allowed thappatdowns pursuant to such a policy would be
suspiciontess:“The justification for the padlown is not that the suspect is reasonably suspected
of being armed; it is rather a matter of sound police administration: police sfficeuldoe
certain before transporting members of the public, whom they do not know, that none of them is
armed.” Id. The panel specifically emphasized that the police department’s policy veolulde
the risk of biased enforcementlie fact that the policy isdministrative and universally applied
to all who are transported eliminates any seleatise conceri. 1d.

The Court agrees with Officer Gizzo tiMtCargocontrols this caseMs. Golden
acknowledgedicCargq but attempts to distinguish it &wo grounds. Each distinction she
proposes is unavailing.

First, she says she “was not like the defendalMd@argq who was being transported to
the scene of a crime as to which he was a suspect” whereas she “was merely a passenger in
motor vehicle that was@bped for a violation.”Pl.’s Mem. at 8.But McCargoupheld a
“departmenivide policy that requires the pat-dowenevem person is transported in a police

car,” 464 F.3d at 201 (emphasis added), and did not rely on Mr. McCargo’s status as a potential



suspect.Neither the identity of the civilian to be transported nor the purpose for which the
civilian is transported was part of the reasoninyloCarga

Second, Ms. Golden notes that Officer Gizzo conceded that he “had no ‘articulable
suspicion’ tha[she] was armédand contends that he has “not pointed to one single fact which
supports a concern for ‘officer safety.Pl.’'s Mem. at 9. But Officer Gizzo need not point to
any fact indiciating a specific risk; tiMcCargopanel specifically disclaimed reliance on any
suspicion that Mr. McCargo was armed. 464 F.3d at 201.

Even if there were some ambiguity about whetie€Cargoapplied to the facts of this
case, its status as precedent in this Circuit at the tirtieeahcident giving rise tthis case flatly
precludes any argument that Officer Gizzo violated Ms. Golden’s “cleatiplished”
constitutional rights.See Manganiello612 F.3cat 164.

McCargois sufficient to defeat the Fourth Amendment claim that Ms. Golden articulates
in her Complaint. But, in her Memorandum, Ms. Golden appears to stiggette search
Officer Gizzo conducted went beyond a datvn. She emphasizes that Officer Gizzo searched
Ms. “Golden’s breasts and vaginal area.” Pl.’'s Mem. at 12. But instead of arigdititese
facts demonstrate th@&tfficer Gizzo went beyond the pat-down search he was justified in
conducting, Ms. Golden only contends that “[tlhe manner in which the search was cdnducte
provides further evidence that it was done not because of ‘officer safety,” butdesiandy,
[Officer] Gizzo had no respect for [Ms. Golden’s] rightsd. at 13.

The Supreme Court has stated that dasonableness a search under the Fourth
Amendment “depends on not only when a seizure is made, but also how it is cartied out.
Tennessee v. Garnet71 U.S. 1, 8 (1985). For exampleFontana v. Haskin262 F.3d 871

(9th Cir. 2001), he Ninth Circuit held tat “unreasonable, non-consensual, inappropriate



touching”can constitutetnreasonable intrusions inf@ plaintiff's] bodily integrity in violation
of the Fourth Amendmerit.Id. at 880-81.

But the search that Ms. Golden described does not state such a violation. She testifie
that Officer Gizzo touched her bremsind genital areduring the pat-downSeeFelix Dec, Ex.

A, Part 2 at 22-23. Officer Gizzo has specifically denied doing so, but for purposes of thi
motion, the Court accepts as true Ms. Golden’s recitation of the facts.

Even assuming Ms. Golden’s version, hoershe still is unable to maket a
constitutional violation. The search conducted by Officer Gizzo, as descyilMsl. IiGolden,
was a minimally intrusive, above the clothing-pgatvn. As the Ninth Circuit stated Fontang
“[o]f course, not every truthful allegation of sexual bodily intrusion during an arresiasable
as a violation of the Fourth Amendment. Some bodily intrusions may be provably ad@denta
de minimisand thus constitutionally reasonable.” 262 F.3d at 880. Ms. Golden’s deposition
suggests that Officer Gizzad most committed suchde minimisintrusion. SeeFelix Dec, Ex.

A, Part 2 at 22-23. That it may have included incidental contact with herdbagasgenital area
does not alter the analysiSeeCherney v. City of Burnsvill008 WL 108964, at *7}. Minn.

Jan. 8, 2008explaining that foutine pat-down searches, even if they include the groin area, do
not violate the Constitution just because an officer of the opposite gender conductsctiiie sea
(quotation omitted)).

Ms. Golden also raisesdhssue that she “asked about being searched by a female
officer.” Pl’'s Mem. at 12.Simply put, there is no constitutional right to be patted down by a
person othe sameex. As a district court in this Circuit noted;durts have repeatedly found
tha the fact that a patown search incident to arrest is conducted by an officer of the opposite

sex of the arrestee does not, absent some additional evidence of improper conduct during the
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search, convert a lawful search incidemarrest into an unlawful oneStokes v. City of New
York No. 05CV-0007 (JFB), 2007 WL 1300983, at *12 n.9 (E.D.N.Y. May 3, 2q6@llecting
cases), lad the Court sees no reason why this search should be treated any diffarieatly.
precedent is clear that Officer Gizzo’sians in patting down Ms. Golden prior to transporting
her in his police vehicle @rereasonable and minimally intrusias a matter of lawMcCargq
464 F.3d at 201. Therefore, the Court GRANTS Officer Gizzo summary judgment on Ms.
Golden’s Fourth Amendant claim.

C. Municipal Liability Claim

Ms. Golden has sued the County of Westchester, its Public Safety Department, and its
Police Department.

The Public Safety Department and the Police Department are not suable entititteer Ano
district court recentlgtated that “sveral cases have held that municipal departments cannot be
sued under New York la.In re Dayton 786 F. Supp. 2d 809, 818 (S.D.N.Y. 20{dllecting
cases) Therefore, “vhere both the municipality and the municipal department haverizeeed
as defendants, courts routinely have dismissed the claims against the degatunéetllecting
cases). Accordingly, the Court DISMISSES the Westchester Public Bafptytment and the
Westchester Police Department from this action.

Ms. Golders remaining claim against the County is a claim for municipal liabilky.
municipality cannot be held liable undeection1983 solely on a theory oéspondeat superior
Monell v. New York City Dep’'t of Soc. Serv6 U.S. 658, 691 (1978). Jecticn 1983 claim
can only be brought against a municipality if the action that is alleged to be untarstltwas
the result of an official policy or custonid. at 69091. Thus, a plaintiff must allege that such a

municipal policy or custom is responsible for his injuBd. of Cnty. Comm’rs of Bryan Cnty. v.
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Brown 520 U.S. 397, 403 (199&¢e also Connick v. Thompser U.S. —, 131 S. Ct. 1350,
1360 (2011) (“A municipality or other local government may be liable under [§ 1983] if the
governmental body itself ‘subjects’ a person to a deprivation of rights or ‘Causesson ‘to be
subjected’ to such deprivation.”) (quotitpnell, 436 U.S. at 692)).

The Second Circuit has established a two prong test for 8§ 1983 claims brought against a
municipality. First, the plaintiff must prove “the existence of a municipal policy or custom in
order to show that the municipality took some action that caused his injuries beyond merely
employing the misbehaving [official].”Johnson v. City of New Yqrko. 06 CV 09426, 2011
WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (quotWigpolis v. Vill. of Haverstraw768 F.2d
40, 44 (2d Cir. 1985)). Second, the plaintiff must establish a causal connection between the
policy or custom and the alleged deprivation of his ttut®nal rights. Id.

To satisfy the first prong of the test on a motion to dismiss, a plaintiff must alkege th
existence of:

(1) a formal policy which is officially endorsed by the municipality; §2)ions taken or

decisions made by government ofdis responsible for establishing municipal policies

which caused the alleged violation of the plaintiff's civil rights; (3) a praatice s

persistent and widespread that it constitutes a custom or usage and implies the

constructive knowledge of poliayraking officials, or (4) a failure by official poliey
makers to properly train or supervise subordinates to such an extent that it amounts to
deliberate indifference to the rights of those with whom municipal employees mi co
into contact.
Moray v. City ofYonkers 924 F. Supp. 8, 12 (S.D.N.Y. 1996) (internal citations and quotation
marks omitted)see also Brandon v. City of New Y,0rR5 F. Supp. 2d 261, 276-77 (S.D.N.Y.
2010) (quotingMoray and updating citations to cases).
Ms. Golden alleges that the Goty
failed to properly screen Office[r] Gizzo for employment; failed to ptggest his

understanding of the law of the United States and the State of New York as hesearc
and seizures; failed to correct his lack of understanding; failed to follow hisepspgr

12



failed to supervise his actions on November 30, 2007 when it became clear to supervisory

personnel that his actions were improper and illegal; failed to properly traim tina i

conduct of traffic stops; failed to instruct him on the proper way to conduct himself

around persons of different genders, races, color, or national origin.
Compl. T 46.

The Court need not reach the merits of these claims. As the Second Circuit has stated
“Monell does not provide a separate cause of action for ilhesfédy the government to train its
employees; it extends liability to a municipal organization where that organizéaiturs to
train, or the policies or customs that it has sanctioned, led to an independent constitutiona
violation.” Segal v. Cityof New York459 F.3d 207, 219 (2d Cir. 2006). When a district court
concludes that there i®16 underlying constitutional violation,” it need ramtdressthe
municipal defendants’ liability undédonell.” Id.

Therefore, the Court GRANTS the County summary judgment on Ms. Goldemsl!
claim.

D. Dismissal of State Law Claims

Under 28 U.S.C. § 1367(c)(3), the Court may decline to exercise jurisdiction over any
non{federal claims over which it could have supplemental jurisdiction if the Coudisrass®d
all of the claims over which it has original jurisdiction. Subject matter jurisdiction iims$kent
action is based on federal question, 28 U.S.C. § 1331, and the jurisdictional counterpart to
Section1983 for claims alleging a deprivation of “equal rights.” 28 U.S.C. § 1343(3). Having
granted summary judgment to Officer Gizzo and the County on Ms. Golden’s two feldare,
it would be inappropriate to adjudicateristate law claims. Therefore, all state leaims in the
Complaint are herebyiginissed.United Mine Workers v. Gibb883 U.S. 715, 726 (1966)

(“Certainly, if the federal claims are dismissed before trial . . . the statescthionld be

dismissed as well.”).
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III. CONCLUSION

For the foregoing reasons, the Court DISMISSES the Westchester Public Safety
Department and the Westchester Police Department from this action.

The Court GRANTS summary judgment to Officer Gizzo and the County on the federal
claims. The Clerk of the Court is respectfully directed to terminate this motion (Doc. 15).

The Court declines to retain supplemental jurisdiction over the state law claims against
them and therefore DISMISSES those claims without prejudice.

The Clerk of the Court is respectfully directed to close this case.

It is SO ORDERED.

Dated: September 18, 2012
White Plains, NY

. ) P

Edgardo Rémos, US.D.J.
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