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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
DON SHIRLEY ROWE SCOTT,
Plaintiff, : 11cv-4167 NSR)(PED)
-against
OPINION AND ORDER
THE VILLA GE OF SPRING VALLEY,
COUNTY OF ROCKLAND and SPRING
VALLEY POLICE DEPARTMENT,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Don Shirley Rowe Scott (“Plaintiff’) brought this action allegexgessive force
in his detention in violation of 42 U.S.C. 8§1983. Plaintiff now asks the Court to overturn an
order (the “Order”) issued by Magistrate Judge Paul E. Davison, to whom thes mas
referred forgeneral pretrial proceedingshich denied Plaintiff’'s motion to amend the complaint
to add partie©scarLopez and Joseph Brown, Village of Spring Valley Police Department
Police Officers as Defendants in this action, as well as nédaetual allegations that Officers
Brown and Lopez applied handcuffs to Plaintiff, detained Plaintiff, and causedfP$aint

injuries For the reasons set forth below, the Court DENIES Plaintiff's request.

|. Background

Plaintiff claims that on June 3020, he was lawfully operating his vehicle when he was
stopped in front of his residence by officers of the Village of Spring Valdigd’Department.
Plaintiff claims that the officers used excessive force in arresting Plagatif§ing injury to his

right shoulder that required surgery. Aff. in Sufip. Plaintiff's complaint was filed in New
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York State Supreme Court, Rockland County on June 2, 2011. The complaint describes the
actions of individual police officers but names only the Village ofrfgpvalley and the Village
of Spring Valley Police Department as defendants. The matter was remokied~exleral Court

for the Southern District of New York on June 17, 2011.

Defense counsel providedlist ofthe names ahdividual officers participating in the
arresf which namedDfficers Lopez and Browrip Plaintiff’'s counsel on September 21, 2011.
Mem. in Opp’n 5. Plaintiff conducted depositiongluéindividual officers involved in the
arrest includingOfficers Brown and Lopewho were depostton December 7, 2012 and
February 7, 2013gespectively.Aff. in Supp. 18. On May 13, 2013, the parties informed Judge
Davison that all discovery had been completed. Defendants submittedhatpre-etter
seeking permission to move for summary judgment on June 21, 2013. On July 30, 2013,
Plaintiff sought leave to amend the complaint to add Officers Brown and Lopez adatafe
after the statute of limitations on its clailussing from the June 3, 2010 incidéwid expired
Judge Davison denied Plaintiff’'s motion to amend on September 17, 2013. Plaintiff submitted
its objections to Judge Davison’s order on October 3, 2013. Defendant responded to Plaintiff’s
objections on October 18, 201Blaintiff notified the court of its intention to app¢haé Order of

Judge Davison on or before December 19, 2013 on October 21, 2013.

II. Legal Standard

Under 28 U.S.C.&36(b)(1)(A), a district court may refeertain nondispositive pretrial
mattes pending before the court to a magistrate jddgdeterminatio. A motion to amend the
complaint is considered a naispositive motion.Fielding v. Tollaksen510 F.3d 175, 178 (2d

Cir. 2007);accord Reid v. St. Luke’s-Roosevelt Hogp.,®4 Civ. 4676 (KMW), 1995 WL



125387, at *1 n.1 (S.D.N.Y. 1995) (“flis well established that motions to amend generally are
viewed as non-dispositive motiof}s. When a party submitsbjectonsto a magistrate judge’s
order,the district courtmust review the objections and “modify or set aside any part of the order
that isclearly erroneous as contrary to law."Fed. R. Civ. P. 72(a); 28 U.S.C. 8636(b)(1)(A).

A decision is clearly erroneous whewdthough there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and firm commvidhat a mistake has been
committed.”Gualandi v. Adams385 F.3d 236, 240 (2d Cir. 2004)ting United States v. U.S.
Gypsum Cq.333 U.S. 364, 395 (1948)A magistrate judge’s ruling is contrary to law if it

“fail[s] to apply or misapplies relevant statutesse law, or rules of procedurd@hai Lao

Lignite (Thailand) Co., Ltd. v. Government of Lao People’s Democratic Rep8bfid=. Supp.

2d 508, 511-12 (S.D.N.Y. 2013) (internal citation omitted). “A showing that ‘reasonable minds
may differ on the wisdom of granting the [moving party’s] motion’ is not setficto overturn a
magistrate judge's decisiorEdmonds v. SeaveMo. 08 Civ. 5646(HB), 2009 WL 2150971, at

*2 (S.D.N.Y. 2009)citing Cagle v. Cooper Cos., In@1 Civ. 7828(HB), 1996 WL 514864t

*1 (S.D.N.Y. Sept. 10, 1996)).

This standard affords magistrate judges “broad discretion in resolving nonti&posi
disputes and reversal is appropriate only if their discretion is abuRichie RiskLinked
Strategies Trading (Ireland), Ltd. @oventry First LLC282 F.R.D. 76, 78 (S.D.N.Y. 2012)
(internal quotatioromitted). Accordingly, ‘[t]heparty seeking to overturn a magistrate judge's
decision thus carries a heavy burde®aimad Bros., Inc. v. Bokara Rug Co., IiNo. 09 Civ.

5843, 2010 WL 5095356, at *1 (S.D.N.Y. Dec. 13, 2Qiternal citation omitted).

[I1.Analysis



When a party seelke amend a complaiatfter the time for amending as a matter of
course has passethe court should freely give leave when justice so requires.” Fed. R. Civ. P.
15(a)(2). However, goarty seeking tadd a partyafter the statute of limitations on its claim has
expired must rely on Rule 15(c), the federal rule that provides for relation baleko$. Fed.

R. Civ. P. 15(c)(1). The Rule provides:

(1) An amendment to a pleading relates back to the date of the original pleading
when:

(A) the law that provides the applicable statute of limitations allows relation back;

(B) the amendment asserts a claim or defense that arose out of the conduct,
transactiopor occurrence set oubr attempted to be set edh the original
pleading; or

(C) the amendment changes the party or the naming of the party against whom a
claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within theodestovided

by Rule 4m) for serving the summons and complaint, the party to be brought in
by amendment:

(i) received such notice of the action that it will not be prejudiced in defending on
the merits; and

(i) knew or should have known that the action would have been brought against
it, but for a mistake concerning the proper party's identity.

Fed. R. Civ. P. 18((1). The burden is on the plaintiff to show that the requirements of a&c)

met In re Alstom SA Sec. Litigd06 F. Supp. 2d 402, 430 (S.D.N.Y. 2005).

The parties do not dispute that the statute of ltmoma expired on the claim as against
the proposed defendants. The Plaintiff's claim of excessive force under 42 U.S.C. ®5@83 ar
from an incident that occurred on June 3, 2010. “In New York, claims brought under 42 U.S.C.
81983 must be brought within three years of the events giving rise to the causerof acti
Alvarez v. StrackNo. 09 Civ. 1138(PGG), 2010 WL 4184480, at *2 (S.D.N.Y. 2010) (citing

Patterson v. Cnty. Of Oneidd75 F.3d 206, 225 (2d Cir. 2004)). Thus, the statute of limitations
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ran for Plaintiff's claims arising from the incident on June 3, 2013. Plaintiffh¢$demye to file

the amended complaint on July 30, 2013, after the statute of limitations expired PIEimisf

must siow that the amendment relates back to the original compldimé¢ parties do not dispute
that the claim arose out of the same conduct, transaction, or set of occyrmedcisdge

Davison did not err in finding the first prong of the relation back dexto be met.Therefore,

the two issues ar@) whether the proposed defendants received notice of the litigation within the
120-day periogbrovided forby Rule 4(m) so that they will not be prejudiced in defending the
action and(2) whether the proposed parties knew or should have known that but for a mistake

concerning their identity, they would have been named in the action.

Plaintiff's first objectionis to Judge Davison'’s findinthatthe parties were not on notice,
nor were they imputed with notice, within the Rule 4(m) time period26rdays after the
complaint was filed Fed. R. Civ. P. 4(m). “Under the constructive notice doctiimee¢burt can
impute knowledge of a lawsuit to a new defendant government official through his attorney,
when te attorney also represented the officaiginally sued, so long as there is some showing
that the attorney[] knew that the additional defendants would be added to the exisfing suit
Abdell v. City of Nework 759 F. Supp. 2d 450, 455 (S.D.N.Y. 2010). The basis of the
constructive notice doctrine that “thenewly added defendant is not prejudiced by the lack of
notice if his attorney has already begun preparing a defense for the nasmethdetiuring the
limitations period.”Velez v. FogartyNo. 06 Civ. 13186(LAK)(HBP), 2008 WL 5062601, at *6
(S.D.N.Y. Nov. 20, 2008)Plaintiff assers that thedefendants hadonstructive notice because
defense counsélad knowledge of the nature of the claim —a 42 U.S.C. 81983 excessive force
claim— and provided the names of parties involved in the arrest from which theactsen

including the names of the now-proposed defendants, within 120 days of the filing of the
5



complaint’ At both Officer Brown'’s deposition on December 7, 2012 and Officer Lopez’s
deposition on February 5, 2013, defense counsel for the defendants named in the original
complaint was presefitand thus there is similar representatiaiihat is missing, however, is a
showing that defense counsel knew that the additional defendants would be added tothis acti
Defense counsel provided Plaintiff with a list of all officers involved in thesasteortly after

the complaint was filed, but none were added to the complaint. Judge Davison found that even if
the proposed defendants did have constructive notice, the requirements of Rule 15(ic)(1)(C)

were not met and therefore the amendment cannot relate back.

Plaintiff's second objection to the Order is that the court erred in findinghtadailure
to add the proposed defendants was a mistake, as required for the application ofdhebeaikat
doctrine. Specifically, Plaintiff objec to the application of the cageydell v. City of New York
759 F. Supp. 2d 450 (S.D.N.Y. 2010), to the instant set of facts in Judge Davison’s Gweler. T
Supreme Court iKrupski v. Costa Crociere, S.p,A—~ U.S. —, 130 S. Ct. 2485 (201€arified
what amounts to a “mistaKeas opposed to a conscious decision under Rule 15(c)(1)(C)(ii).

The court stated,

A plaintiff may know that a prospective defem—call him party A—exists,
while erroneously believing him to have the status of party B. Similarly, a

! In Plaintiff's motionto amand, Plaintiff misstates the issue as being “whether the police officer hime mathin

the statute of limitations period . . ..” Pl. Mem, 8. Rule 15(c)(I)éarly states that the party to be named as a
defendant in the amendment received noticeHiwithe period provided by Rule 4(m) for serving the summons and
complaint,” not within the statute of limitations period. Fed. R. Ciiv3¢c)(1)(c). (Note that Rule 15(c) was
amended in 1991 to clarify just this distinctidBeeFed.R. Civ. P. 15(c)Advisory Comm. Notes (1991

Amendment). Plaintiff's reply brief acknowledges that constructive noticeusth be imputed on the proposed
defendants because defense counsel “was aware of the names of the potentahideieibe added to this action . .

. well within the 126day limitations period under 4(m) as required by the relations back ddctRheReply.

Affirm. §5.

2 At Officer Lopez’s deposition, he also had private counsel present.fPmAih Supp. 716.
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plaintiff may know generally what party A does while misunderstanding the roles
that party A and party B played in the “conduct, transaction, or aowet

giving rise to her claim. If the plaintiff sues party B instead of partyn8er these
circumstances, she has made a “mistake concerning the proper party's identity”
notwithstanding her knowledge of the existence of both parties. The only question
under Rule 15(c)(1)(C)(ii), then, is whether party A knew or should have known
that, absent some mistake, the action would have been brought against him.

Id at2494. Further, “[w]hen the original complaint and the plaintiff's conduct compel the
conclusiorthat the failure to name the prospective defendant in the original complaint was the
result of a fully informed decision as opposed to a mistake concerning the propeladéte
identity, therequirement®f Rule 15(c)(1)(C)(ii) are not met.Id at 2496. After Krupski, it is

clear that the determinative factor “is a poterdisflendant’'seasonable beliefs regarding

whether a plaintiff failed to name him because of a mistdkexfy v. Vill. of Millorook No. 09

Civ. 4234(KMK), 2010 WL 3932289, at *5 (S.D.N.Y. Sept. 29, 2010) (emphasis in original).
As Abdellexplains, “a mistake conag@ng the proper party’s identity under Rule 15(c) includes
lack of knowledge regarding the conduct or liability of that par@sdell 759 F. Supp. 2d at

457.

Plaintiff argues thasimilar to the plaintiffs irAbdell it was not aware of the role of
Officers Lopez and Browantil those officers were deposed. Judge Davison’s Order was not
clearly erroneous or contrary to law in finding thatféoets ofAbdellare distilguishable from
this case. IMbdell the court allowed the plaintiffs to ametieg complaint after the statute of
limitations expired because the court found talhough plaintiffs were aware of the existence
of the proposed defendant, plaintiffs lacked knowledge of the role that the defendadtiplay
the arrest until the defendant was depodadhis case, Plaintiff's complaint alleging excessive
force under 42 U.S.C. 1983 describes the conduct of the police including that he was tfollowe

by police,” “pulled over by police,” “forcibly removed from [the car],” and “forcibly hantfed
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with his arms twisted behind his back.” Pl. Compl. {Rlaintiff wasclearly aware that there

were individual officers involved in his arrest, and yet named onlyicipal entities in his
complaint. “Rule 15(c)does not allow an amended complaint adding new defendants to relate
back if the newly-added defendants were not named originally because thif pligi not know
their identities.” Barrow v. Wethersfield &tice Dep’t 66 F.3d 466, 470 (2d Cir. 1995ge also
Morales v. Cnty. of SuffgllNo. 10 Civ. 3686(ADS)(ARL), 2013 WL 3388387 (E.D.N.Y. July 6,
2013) (finding thaBarrow remains good law in the wake Kfupski). Judge Davison found that
the plaintiffsin this case were not mistaken about the roles or conduct of individual officers like

the plaintiffs inAbdell This determination is not clearly erroneous or contrary to law.

Further, “the focus of the Rule 15 inquiry is a poterdefendant'seasonable beliefs
regarding whether a plaintiff failed to name him because of a mist&ezry v. Vill. of
Millbrook, No. 09 Civ. 4234(KMK), 2010 WL 3932289, at *5 (emphasis in original). Officers
Brown and Lopez had no reason to believe that the failurartee them in the complaint was
because of a mistake given Plaintiff's actions. Plaintiff was in possesfsioa names of all
officers involved in the arrest in September 2011, deposed the officers in December 2012 and
February 2013, and still did notedeto amend the complaint before the statute of limitations
arose in June 2013. From the officers point of view, this conduct “compel[s] the conclusion”
that the failure to name Officers Lopez and Brown in the complaint was theakdaliberate

choice not a mistake.

IV.Conclusion

The Court has reviewed the full factual record in this case, including thespartie

pleadings and accompanying exhibits, as well as Magistrate Judge Da@sdersand the



applicable legal authorities, and concludes that the findings, reasoning, and legal support
contained in the Order are not clearly etroneous or contrary to law. Accordingly, the Court
DENIES the Plaintiff’s request to modify or set aside the Order. Accordingly, the Order is

affirmed and Plaintiff’s objections (Dock. 46) are denied.

Dated: October 2.3, 2013 SO ORDERED:

ﬁ (0/28/13

NELSON 8. ROMAN
United States District Judge

White Plains, New York




