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Ramos, D.J.:

Richard and Kara Hartleythe “Hartleys” or “Appellants”)appeal theOrder of the
Bankruptcy Court granting summary judgment in favor of Appellee Jennifer Esgtdiso
Esposito”) In the adversary proceeding below, Ms. Esposito sdogiicept from dischargin
Appellants’ personabankruptcy ptition a judgmentshe obtained against the defendants’
business, Hartley’'s Catering, Inc. (“Hartley’s Catering”). Fa tbasons set forth below, the

judgment of the Bankruptcy Court is AFFIRMED.
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l. Background

Ms. Esposito is a former employee of Hartley's Caterifidne underlyingbankruptcy
courtadversary proceeding involvéar effortsto collect a judgmerghe obtainedh New York
state court inthe amount of $352,400.8ainst her former employer and aworker. The
parties do not dispute the facts giving rise to the state court a¢teynate discussed here only
to the extent relevant to the resolution of this appeal.

Appellants Mr. and Mrs. Hartley were the soleiseholders of Hartley’s Catering from
January 2004 to September 2009. (Bankr. Doc. 13'Th business, located in New Windsor,
New York was a delicatessen commonly known as Schlesinger’s Deli Deploty §.) Ms.
Esposito began working there aglei clerk in November 2005(Id. 4.) Approximately one
yearlater, in November 2006, Ms. Esposito began to be subjected to severe sexual intimidation
and harassmenincluding sexuaand physicahssaultsby one of her cavorkers. [d. { 1519,
21-25.) Ms. Esposito complained to Mrs. Hartley aboutithienidation and assault®ut she
wasdismissive of her complaints and never investigated or disciplined theréer. (d. 1 26-
32) Mrs. Hartley advised Mr. Hartley of Ms. Esposito’s complaints, but he did not investiga
or discipline the cavorker, either. Id. § 32.) On January 16, 2007, tbentinuingharassment
prompted Ms. Esposito to give tweeek’s notice of her resignatipbut she was fired two days
later. (d. 11 3234.)

On February 16, 2007, Ms. Esposito filed a verified complaint wittiNthe York State
Division of Human Rights (the “Division”) charging Hartley’s Catering and th&arker with

employment discriminatiobased on multiple instances of physical and sexual ablasd]] @3

L «“Bankr. Doc.” refers to documents filed in the Bankruptcy Court for the Saufistrict of New York under
docket number 19055 (CGM).



44.) On February 21, 2008, after a public hearing, the Division issued a finalrardgrin
favor of Ms. Esposito and awardy her $300,000 in damagedd.( 50.)

On April 16,2008, Hartleys Catering commenced an Article 78 proceeding to annul the
Division’s final order. (Id. { 5..) That proceeding was transferred to the New York State
Supreme Court, Appellate Division, Second Department, on May 28, 2008. T 54.) On
October 27, 2009, the Appellate Divisiaffirmedthe final order and directetie defendant®
pay Ms. Esposito the principal sum of $300,000 plus intef@dt.f 57.) On January 19, 2010,
approximately three full years after she commenced her athahjudgment was entered in
New York Supreme Court, Orange County, against Hartley’s Catering and-tharker, jointly
and severally, in the amount of $352,400.80d. { 58.)

It was onlyafter the final entry of judgment in Orange County Supreme Caunrile she
was taking steps to enforce her judgmémét Ms. Esposito learned of two actioppellants
had taken since shest successfully petitioned the Division of Human Rights: (1) on July 31,
2008, approximately five months after the Divisioffisal order, the Appellants dissolved
Hartley's Catering (id. § 60; and (2) on October 9, 2009, the Appellants filed gersonal
bankruptcy protectionld.  %.) Both of these actions were without notice to Ms. Esposito.

Ms. Esposito thereafter commenced the adversary proceagiamngst the Hartleyiselow.

In her complaint, she alledthatthe Hartleys purposely withheld the fact of the dissolution of

the business from her, and thereafter continued to operate the business to prevent her from
learning d the dissolution. (Bankr. Docs.Jf 1718, 14 at 9-10.) At his depositioMy. Hartley

admited that he was aware that at the time he dissolved the business the Divisiorehdg al

ruled in favor of Ms. Esposito, and that the judgment was a factor in the decision to dissolve

2 Notwithstanding the fact that the business was dissolved, thieyisutontinued to run the delicatessen for over
one yeayuntil September 2009. (Bankr. Docs. 13 1 64, 26 at 2 (Mem. Decision GrRhtinilot. for Summ. J.)).



Q: So in or about July 2008 was when the corporation was dissolved?
Yes.

Q: As youhadalready told me when you decided to dissolvectbrporation,
you were aware afhe State Division of HumaRights’ findings against
Hartley Catering, correct?

A: Yes.

Q: And just so | get it right, from the time the corporation was dissolved in
July 2008 until September 2009 continued to operate the business [sic]?

A: Yes.
(Bankr. Doc. 14at 10-11.)

Ms. Esposito argues that the Hartlegs the sole shareholders of the business, became
personally jointly and severally liable to hby operation of New York law because they
purposelyfailed to give her noticef the dissolution (Id. at 12.) As a result, the Hartleys were
required to schedule their indebtedness to her in the bankruptcy patitioprovide her with
notice of the filing(id. p. 11) which they admittedly did not do. (Bankr. Bo&3 1 5556, 24
11 5556.) Accordingly, she concludes, the Hartleys cannot discharge her judgment in
bankruptcy.

The Hartleys do not dispute that they did not provide Ms. Espattitonotice of either
the dissolution or the bankruptcy filing. They argued below, however, that tdeyhduty to
do sobecause-as regards the dissolutiefthey were not required to provide notice to creditors
under applicable New York law, arehs regards the bankruptcy fillrgMs. Esposito was not a
creditor ofMr. and Mrs. Hartley(as opposed to their business) anddfaee wasot entitled to
notice. (Bankr. Doc. 28t 3-4.)

Ms. Esposito moved for summary judgment on her claims in the bankruptcy court. In its

Memorandum Decision Granting Plaintiff's Motidor Summary Judgment (Bankr. Doc. 26),



the bankruptcy courfound that the Hartleys intentionalind fraudulentlyconcealed the fact of

the dissolution from Ms. Esposito and therefore the state court judgment was hatgiable
under sectiorb23a)(2)(A) of the Bankruptcy Cod¢id. at 1-2), whichexcepts frondischarge

any debt “for money property, services, or an extension, renewal, or rehgaoiccredit, to the
extent obtained by . . . false pretenses, a false representation, orfratdal 11 U.S.C. §
523a)(2)(A). Building on that determination, the bankruptcy court found that the Hartleys were
therefore required to list the judgment in their bankruptcy petdiosh provide notice to Ms.
Esposito. Their failure to do so resulteda violation of section 523(a)(3f the Bankruptcy
Code which excepts from discharge adgbtknown toa debtor but not listed. 11 U.S.G.
523(a)(3). In so concluding,ite bankruptcycourt madehe followingfindings of fact:

Here, the defendants gave verbal notice to some of the corporation’s creditors,
such as its landlord and mortgagees disolved their corporation in secrecy to
those creditors who they did not see fit to.pay Any attempt by the plaintiff to
enforce her judgment against the corporation at this time would prove impossible.
The corporate assets were distributed to other creditors and to the defendants,
years ago.

Despite Mr. Hartley, as President of the corporation, signing and fiheg
certificate of dissolution on July 31, 2008 and New York law prohibiting a
dissolved corporation from engaging in new business, the Hartleys continued to
operate the deli until September 2009 and never notified plaintiff of the
dissolution. The Hartleyactively concealed the corporation’s dissolution from
plaintiff as well as rom the state courby filing and litigating an appeal of
plaintiff's award from May of 2008 until October 2009 in the New York State
Appellate Division. At no time during the appellate process, did the Hartleys
inform the court or the plaintiff of a critical fact regarding a party to thesuaw
Hartley’s Catering no longer existed.

The Hartleys intended to deceivahe plaintiff by secretly dissolving the
corporation without providing her with notice of the dissolution; continuing to
operate their business in violation of state law; and continuing to actively pursue
appellate litigation against the plaintiff in the name of their dissolved corporation.



(Bankr. Doc. 26 pp. 7,,40(citations omitted, emphasis added).)

The bankruptcy court concluded that the Hartleys could not discidsgd=sposito’s
judgment in bankruptcyThe Hartleys timely filed a notice of appealdavember 30, 2011.

. Discussion
A. Standard of Review

This Court has jurisdiction to hear appeals from decisions of a bankruptcy court pursuant
to 28 U.S.C. 8§ 158(a), which provides in relevant part that “[tlhe district courts of the United
States shall have jurisdiction to hear appeals . . . from final judgments, ordbde@ees; . . .
[and,] with leave of court, from other interlocutory orders and decrees . . . of bankruptcy’judge
28 U.S.C. § 158(a). A district court reviews a bankruptcy court’s findings of fact &oreier
and its conclusionsfdaw de novo. Overbaugh v. Household Bank, N.A. (In re Overbab§®),
F.3d 125, 129 (2d Cir. 2009); see Fed. R. Bankr. P. 8013 (a district court may “affirm, modify, or
reverse a bankruptcy judge’s judgment, order, or decree,” and “[flindingstpifaether based
on oral or documentary evidence, shall not be set aside unless clearly erroneous”).

B. TheHartleysareJointly and Severally Liableto Ms. Esposito

Under New York law, “[t] he dissolution of a corporation shall not affect any remedy
availableto or against such corporation, its directors, officers or shareholders for ahyrig
claim existing or any liability incurred before such dissolutionN.Y. Bus Corp. Law §
1006(b) Accordingly,a corporation no longer in existence remains resplenfbits liabilities
“until its affairs are fully adjusted.’"Rodgers v. Logari21 A.D. 2d 250, 253, 503 N.Y.S.2d 36,
39 (1st Dep't 1986) (citing cases).

However, while commencing an action against a corporation remains an option

notwithstanding its idsolution, suing the corporationtself is not an injured partg’ only



recourse.ld. Contrary to Appellants’ assertioNew Yorklaw is clear thatshareholders can be
held liable for claims against dissolved corporatibridew York v. Longboat, Incl40 F.Supp.
2d 174, 177 (N.D.N.Y. 2001)For example, and as relevant to the instant chaegisolders who
received distributions of assets from a corporation could be liable for claiamisstghe
dissolved corporationHatch v. Morosco Holding Co50 F.2d 138140 (2d Cir.1931) see also
Wells v. Ronning269 A.D.2d 690692, 702 N.Y.S.2d 718721 (2000) (“After dissolution,
shareholders who have received distribution of remaining assets of the corporation held thes
assets in trust for the benefit of creditdys And, “where it is impossible or futile to obtain [a]
judgment [against a defunct corporation], the creditor can maintain an actiotydigainst the
directors or shareholderdRodgers,121 A.D. 2d at 253, 503 N.Y.S.2Zd 39 seealsoFlute, Inc.
V. Rubel682F. Supp. 184, 187 (S.D.N.Y. 1988) (sanm@gmato v. Wallbank Realty Cor@33
Misc. 2d 993,995,230 N.Y.S.2d 275, 278 (Sut. 1962) plaintiff may avoid the futility of
first proceeding against asgolvedcorporation by joining individual officers and directdos
whomassets have beersttibuted)

Thus, while Appellants are certainly correct that they were not regoyedew York
Business Corporation Law to provide notice to all of its creditors upon dissolsgieN,Y. Bus.
Corp. Law 8§ 1007(a) ([a]t any time after dissolution, the corporatiomy give a notice
requiring all creditors . . . tpresent their claims in writirify(emphasis added), by opting to give
noticeto some creditors but not others, Appellgnisthemselves at risk for being held liable for
the obligationsof their dissolved companySeeParent v. Amity Autoworld, Ltd15 Misc. 3d
633, 640, 832 N.Y.S.2d 775 (Dist. Ct. 2007).

In Parent the court construed the language of 8 1007 and noted:

[T]he use of the language “may give notice” to ciaditin section 1007 is
permissive in nature. As such, it appears that New York law allows for
corporations to informally dissolve by transferring all their assets withwingg



notice to creditors. However, in the absence of an alternative provision like the
Bulk Sales Law, the cost of an informal dissolution is that directors cannot shield
themselves against corporate creditor liability. Directors who undettadivest

a corporation of all its property without taking the proceedings for a voluntar
dissolution do so at their peril.

The court then went on to explain that authority constraipgedecessor statute to the
current Busines€orporation Law“was unequivocal in its determination that it is ‘the neglect to
afford [creditors an] opportunity [for court review of their claims that] cons{gjia violation of
the director’s duties, and it matters not that they may have supposed tieayoiveequired to do
any more than they did for the protection of creditor$d”

Here, thebankruptcy courtetermined that the Hartleyg1) dissolved theicorporation
in secrecyafter the Division of Human Rightssued its finajudgment in favor of Ms. Esposito
(2) intended to defraud Ms. Espositand (3 actively concealed the dissolution from Ms.
Esposito and the state court. Thus, by their actions, the Hartlegsredany recovery by Ms.
Esposito against the corporation futile, as“tb@rporate assets weresttibuted to other creditors
and to the defendants, years ago.” (Bankr. DocatZ&) The lesson oParert is clear—by
opting to give notice to some creditors but not others, the Hartleys put themsiehss for
being held liable for the obligations of their dissolved company. The Court finds thatsen the
facts, the bankruptcy court correctly determined that Ms. Esposito widgdeno summary
judgment on her claim that theaHleysarejointly and severally liable for the debts of Hartley’'s
Caterng.

C. The Debt is Excepted from Discharge under 11 U.S.C. § 523(a)(2)(A)

Section 523(a)(2)(A) excepts from discharge ddbt, among other thingsmoney,

propertyor servicesobtained byfraud or fraudulent misrepresentations. In order to prevail on an

argument of fraud for purposes of 8 523(a)(2)(A), a creditor must show by a prepondgrance



evidence that: (1) the debtor made a false misrepresentation; (2) knowingfalseag3) with
the intent to deceive; (4) the creditor justifiably relied on itherepresentation; and)(the
creditor sustained a loss that was proximately caused by the misregtieserin re lulo, 421
B.R. 49, 54 (Bankr. S.D.N.Y. 2009).

Appellants challenge the bankruptcy court's determination that the Harééymuded
Ms. Esposito by dissolving their business without notice to her, and thereaftezlyacti
concealing that fact from her by continuing to operate the busisgsestifically, they assert that
“there was no act of concealment of the dissolution,” that they “had no intention teedelse
Esposito and the record shows no such intentional decgptioat Ms. Esposito has not
“sustained any loss,” and that it “cannot be deterniingtht if any reliancés. Esposito placed
on the continued operation of the busmevhile the litigation was progressin@Appellans’ Br.
at10.)

On appeal, a district court reviews a bankruptcy court’s findings of factdar efror.In
re Overbaugh559 F.3d at 129 The bankruptcy couffiound on the record before it that the
Hartleys createdthe false impression that the corporation was a going cobgecontinuing to
operate the business violation of law after its dissolutiorandby actively pursing appellate
litigation in the name of the defunct corporatiomhis factual showing is plainly sufficierib
satisfy the first two elements of a cause of action for fraud under 11 U.S.C. § 528j)a)&p€
In re Khafaga419 B.R. 539, 54%Bankr. E.D.N.Y. 2009)conscious deception and concealment
of material informabn may constitute false pretenses under 8§ 523(a)(R)tAa)raj v. Soliz(In
re Soliz) 201 B.R. 363, 369 (BankiS.D.N.Y. 1996) (same) Sandak v. Dobraye(ln re
Dobrayel) 287 B.R. 3, 12(Bankr. S.D.N.Y. 2002) (same). “As distinguished from false

representation, which is an express misrepresentation[,] false pretense involvesplad i



misrepresentation or conduct intended to create and foster a false iompressinority Equity
Capital Corp. v. Weinsteinl{ re Weinsteiljy 31 B.R. 804, 809 (BankrE.D.N.Y. 1983).
“‘[O]missions or a failure to disclose on the part of the debtor can constitutgprasetations
for purposes of nondischargeability where circumstances of the case aréaummissions or
failure to disclose create a false impressidncW is known by the debtor.”In re Soliz 201
B.R. at 369 ¢ollecting cases).

Appellans do not dispute that they did not provide notice of the dissolutioMs.
Esposito, but argue that no intent to deceive can be discerned from thatHfewt.is substantial
unanimity of view that intent to deceive is an issue of fadtat'l Union Fire Ins. Co. of
Pittsburgh v.Bonnanzio I re Bonnanziy 91 F.3d 296, 302 (2d Cif.996) (collecting cases).
Intent to deceive can be inferred from the littaf circumstances.d. at 301;see alsdns. Co.
of N. Am. v. Cohn (In re Colhyb4 F.3d 1108, 118-19(3d Cir. 1995) (same). Here, thwality
of the circumstances provided th@nkruptcy courtwith ample informationfrom which to
concludethat theHartleys’ intended to deceivds. Esposito The bankruptcy court noted, for
example, that the dissolution did not occur in a vacguoum ratherin the wake—and largely
because-of the adverse judgmendf the Division of Human Rights. Moreover, the court
reasonably concluded that the Hartleys intended specifically to harr&syssito’s interestsy
providing notice of the dissolutiaio preferred creditorswho promptly made efforts to secure
their rights—but not to her.

By their contining deception, theHartleys alsofrustratedMs. Esposito’sability to
collect on her judgment by inducing her reliance on the continued viability of tperation;
therebyeffectively prevenhg Ms. Esposito from presenting a claim. In any event, to prewail

a 8 523(a)(2)(A) claim, a plaintiff is not required to prove actual reliances siifficient “that
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the false statement is one that is capable of influencing, or had a naturatctetamfluence, a
creditor’s decision.”In re Cohn 54 F.3d at 1115.

Finally, & Appellants concede, there is nothing left of the corporation. (Appellants’ Br
at10.) Ms. Esposito has therefore sustained a loss as a result of Appellantsodelsegtiuse
she was prevented from presenting a timely claim.

The foregoimg findingsby the bankruptcy coudre not clearly erroneous and will not be
disturbed.

D. Ms. Esposito Was Entitled to Notice of the Bankruptcy Proceeding

Pursuant to 11 U.S.C. 8§ Section 523(a)(3), a debt is not discharged if it is not listed or
scheduled in a debtor’'s bankruptcy petition and notice is not given to the creditor, if known.
Here, as discussed above, the Hartleys knew that they were jointly and gdiadykdito Ms.
Esposito. However, they failed to schedule their liability to Ms. Esposito in thekrlgcy
petition or to provide her with notice of their filing. Accordingly, the debt is not disehblg
on this basis as well.

E. TheBankruptcy Court Did Not Find Liability Pursuant to § 523(a)(4)

Appellants correctly note that the bankruptcy court did not determine that the debt owe
to Ms. Esposito is nedischargeable by virtue & 523(a)(4)of the Bankruptcy Code. That
section states that a debt may be excepted from discHargeaud or defalcation while acting
in a fiduciary capacity, embezzlement, or larceny.” 11 U.S.C. § 523(a)(4). Theipiykzourt
noted thatin the instant case‘the ‘trust’ relationship was formed after dissolution of the
corporation ad concurrento the [Appelland’] liability to [Appellee]” (Bankr. Doc. 26at 12)

Accordingly, 8 523(a)(4) was not applicablé&ee Owens v. Owertb5 Fed App'x. 42 (2d Cir

11



2005) (the relationship required under § 523(a)(4) must have existed before the act that created
the debt).
III.  Conclusion
For the reasons set forth above, the order and judgment of the Bankruptcy Court, dated
November 16, 2011, is AFFIRMED. The Clerk of the Court is respectfully directed to docket

this decision and close the case.

It is SO ORDERED.

Dated:  September 26, 2012
White Plains, New York

S Z AT

Edgardo Ramos, U.S.D.J.
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