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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FEDERAL INSURANCE CO., GREAT
NORTHERN INSURANCE COMPANY, and
PACIFIC INDEMNITY COMPANY,

Plaintiffs, 12-cv-1597-NSR-JCM

-against- OPINION & ORDER

PAUL H. MERTZ, JR., THE MERTZ COMPANY,
and DENNIS SORGE,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiffs bring this action against Defendants for fraud, breach of fiduciary duty, aiding
and abetting, faithless servant, and violation of Connecticut General Statutes § 42-110g (the
“Connecticut Unfair Trade Practices Act”). Defendants Paul H. Mertz, Jr. and the Mertz
Company (collectively, “Mertz Defendants”) move for partial summary judgment. Metrtz
Defendants have also submitted objections to Judge McCarthy’s order dated April 30, 2015 (the
“April Order”). For the following reasons, the motion for partial summary judgment is
GRANTED in part and DENIED in part, and Mertz Defendants’ objections ate OVERRULED.

BACKGROUND

A, Factual background

The relevant facts are not in dispute except where noted. The Mertz Company is an
active stock corporation in the business of general contracting, of which Mertz is the president
and sole shareholder. (Defs.” R. 56.1 Stmt. §j 1-3, ECF No. 124.) Since 1976, the Mertz

Defendants have been retained by Plaintiffs Federal Insurance Company, Great Northern
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Insurance Company, and Pacific Indemnity Company (collectively, “Chubb”) to provpderre
estimates on hundreds of insured losses. (Defs.” R. 56.1B8ECF No. 124.) Chubb retains
building consultants to provide it with independent and accurate estimates of tharstgpst

to repair building damage that is covered by a Chubb insurance pdaegeDecl. | 2, ECF

No. 126) Chubb then uses the estimates to negotiate andately, settle claims made by its
insureds.I@.) As building consultants to Chubb insurance companies, the Mertz Defendants
were responsible for providing such cost estimates. (Pl.’'s R. 56.1 Stmt. | 3, ECF Noeft18;
R. 56.1 Stmt. 7 3, ECF No. 124.)

Chubb claims that the Mertz Defendants, from 2004 through 20bitted
fraudulently inflated estimates on which Chubb relied to settle and pay claiemaioinsured
homes. (Pl.’'s R. 56.1 Stmt. § 5, ECF No. 11&ccording to Plaintif§, Mertz wold then solicit
the insured to hire his company to make the repairs to their homes, perform treataai
substantially lower cost than the initial estimate provided, and pocket the e €ompl. 11
2-3, ECF No. 1. More specifically, Plainti detail Eight Insurance Claims that are illustrative
of this alleged scheme. (Compl. 11 48-156, ECF No. 1.) From 2004 through 2010, Chubb paid
the Mertz Company a total of $1,079,740.61 in consulting fees relating tcestenation
services(Defs.” R. %.1 Stmt. | 26, ECF No. 124.)

Among other claims, Chubb alleges that under New YorktlasvMertz Defendants
werefaithless servastto Chubb, and by breaching their fiduciary duty owed to Chubb, the
faithless servant doctrine requires forfeiture of all compensation reldewée entire period of
their disloyalty (Compl. 1 180, ECF No. 1.Jhe parties agree that Mertz was hireéas
consultant and was never Chubb’s employee or agent. (Defs.” R. 56.1 Stmt. { 19, ECF No. 124;

Brown Decl. Ex. 1 1 1, ECF No. 120-1.) Furthermore, Chubb never retained or authorized the



Mertz Defendants to make coverage decisions or to bind Chubb reggardi loss, claim or
settlement(Defs.” R. 56.1 Stmt. {1 21, 24, ECF No. 124.)

B. Background as to the discovery motion

After Plaintiffs commenced the present action on March 5, 2012, a Civil Case Discover
Plan and Scheduling order was entdygdagistrate Judge McCartloy July 24, 2012Per the
original order, expert depositions were due to be completed by May 31, 2012. From July 2012 to
March 2015, the discovery schedule was amended approximately 20 times. On May 14, 2014,
the parties didosed to the Court a conflict with the Mertz Defendants’ construction costtexpe
Carl Cerbone, in that Chubb had previously sued Mr. Cerbone. Both parties consented to
continue despite the conflict, and Judge McCarthy ordered that only an unforesegaray,
not related to the Chubb lawsuit, would permit the Mertz Defendants from replacing M
Cerbone. On April 21, 2015, the Mertz Defendants sought an extension of time to complete
discovery and to substitute William Manfredonia or Robert Sibiliaeun &if Mr. Cerbone, due to
Mr. Cerbone’s health issues. Chubb vehemently oppibéedhotion.

Judge McCarthy held a hearing on the issue and denied the Mertz Defendants’
application, finding that they had not shown good cause to re-open discovery on April 30, 2015.
Defendants appealed that order to this Court. After this Court determined thahfooration
was needed tassesshe Mertz Defendants’ objections to #pril Order, Judge McCarthy
further clarified heholding in a clarification order, dated July 21, 2015 (the “July Clarification
Order”). In a letter dated September 8, 2015, Defendants sustain their contention that, despite
her clarification, Judge McCarthy’s April Order should be overturned, andciirestruction cost
expert replacedjue to Mr. Cerbone’s new health issues.

STANDARD ON A MOTION FOR SUMMARY JUDGMENT

Motions for summary judgment are governed by Rule 56 of the Federal Rules of Civil

3



Procedure. “The court shall grant summary judgment if the movant shows that tinere is
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The moving party bears the initial burden of demonstrating the
absence of any genuine dispute or issue of material fact by pointing to evidémeeacord,
“including depositions, documents . . . [and] affidavits or declaratiahs56(c)(1)(A), “which it
believes demonstrate[s] the absence of a genuine issue of materiaCéhatex Corp. v. Catrett
477 U.S. 317, 323 (1986). The moving party may support an assertion that there is no genuine
dispute by “showing . . . that [the] adverse party cannot produce admissible evidarnmeotd s
the fact.” Fed. R. Civ. P. 56(c)(1)(B).

Once the moving party has fulfilled its preliminary burden, the onus shifts to the
nonmoving party to raise the existence of a genuine dispute of materidifa®b(c)(1)(A);
Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986 genuine dispute of material fact
exists when “the evidence is such that a reasonable jury could return a vertietfonmoving
party.” Anderson477 U.S. at 248ccord Benn v. Kissan&10 F. App’x 34, 36 (2d Cir. 2013);
Gen. Star Nat'l Ins. Co. v. Universal Fabricators, 885 F.3d 662, 669 (2d Cir. 200®0e v.
City of Waterbury542 F.3d 31, 35 (2d Cir. 2008gffreys v. City of New Yqrk26 F.3d 549,

553 (2d Cir. 2005). Courts must “constru[e] the evidence in the light most favorable to the non-
moving party and draw(] all reasonable inferences in its favéinther v. Depository Trust &
Clearing Corp, 604 F.3d 712, 720 (2d Cir. 2010) (quotiltjanz Ins. Co. v. Lerned16 F.3d

109, 113 (2d Cir. 200%) In reviewng the record, “the judge’s function is not himself to weigh

the evidence and determine the truth of the matargderson477 U.S. at 24%ee also Kaytor

v. Elec. Boat Corp.609 F.3d 537, 545 (2d Cir. 2010) (“The function of the district court in

considering the motion for summary judgment is not to resolve disputed questions pfriact.”



is it to determine a witness’s credibiliinderson477 U.S. at 249. Rather, “the inquiry
performed is the threshold inquiry of determining whether there isatbeé for a trial.”ld. at
250.

STANDARD ON REVIEW OF JUDGE McCARTHY’'S PRETRIAL ORDER

Under 28 U.S.C. 8636(b)(1)(A), a district court may refer certaindigpesitive pretrial
matters pending before the court to a magistrate judge for determinAtnarder on a
discovery issue is a non-dispositive order. When a party submits objections to aateagistr
judge’s non-dispositive order, the district court must review the objections and yrmodiét
aside any part of the order that is clearly erroneous or is contrary to lawRFE€iv. P. 72(a);
28 U.S.C. 8636(b)(1)(A)A decision is clearly erroneous where “although there is evidence to
support it, the reviewing court on the entire evidence is left with the defirdtéran conviction
that a mistake has been committd8PP Wealth, Inc. v. Weiser Capital Mgmt., LING. 14-
1848-CV, 2015 WL 4999524, at *3 (2d Cir. Aug. 24, 20(c®ing New York Progress &
Protection PAC v. WalsIt33 F.3d 483, 486 (2d Cir.2013) (internal quotation marks omitted).
A magistrate judge’s ruling is contrary to law if it “fail[s] to apply or misappleevant
statutescase lawopr rules of proceduréThai Lao Lignite (Thailand) Co., Ltd. v. Government of
Lao People’s Democratic Republi@24 F. Supp. 2d 508, 511-12 (S.D.N.Y. 2013) (internal
citation omittedl. “A showing that ‘reasonable minds may differ on the wisdom of grgutiie
[moving party’sjmotion’ is not sufficient to overturn a magistrate judge's decisiaimionds v.
SeaveyNo. 08 Civ. 5646(HB), 2009 WL 2150971, at *2 (S.D.N.Y. 20@#)ng Cagle v.
Cooper Cos., In¢91 Civ. 7828(HB), 1996 WL 514864, at *1 (S.D.N.Y. Sept. 10, 1996)).

This standard affords magistrate judges “broad discretion in resolving nonth&posi

disputes and reversal is appropriate only if their discretion is abugkchie RiskLinked



Strategies Trading (Ireland), Ltd. v. Coventry First LIZ82 F.R.D. 76, 78 (S.D.N.Y. 2012)

(internal quotation omitted). Accordingly, “[t]party seeking to overturn a magistrate judge's

decision thus carries a heavy burdeé®aimad Bros., Inc. v. Bokara Rug Co., Iido. 09 Civ.

5843, 2010 WL 5095356, at *1 (S.D.N.Y. Dec. 13, 2Qiiternal citation omitted
DISCUSSION

Faithless Servant Claim

The Mertz Defendantsontend that because they were neither employees nor agents of
Chubb, thdaithless servant doctrine is inapplicable. (Defs.” Mem.)atChubb does not dispute
thatthe MertzDefendantsvere independent consultants, but asserts that faithless servant
nonetheless applies by virtue of the parties’ fiduciary relationship. (PIs.’. lsltern) Plaintiffs’
assertion is incorrect.

The faithless servant doctrine is a creature of New York state law. The Secant Ci
has recognized that the New Yo#githless servant doctrine “arises out of an agency or
employment relationshjp CARCO GROUP, Inc. v. Maconachi8 F.3d 72, 84 (2d Cir. 2013),
and has always been “grounded in the law of agémdyansalkar v. Andersen Weinroth & Co.,
L.P., 344 F.3d 184, 200 (2d Cir. 2003 laintiffs cite numerous casparportedlyfor the
proposition that the fiduciary relationship, and not the agency relationslhing defining feature
of thefaithlessservant doctrine These cases are inapplicable.

Chubb first cites t&Robert Reis & Co. v. Voldkr the proposition that the faithless
servant doctrine extends to “ageatsl othersengaged in a fiduciary capacityt51 A.D. 613,
616-17 (App. Div. 1912femphasis added)n Robert Reisdefendant was an underwear
salesman employed by the plaintiff compavtyo allegedlysold his owrcompeting line of
underwearld. at 614. The agency relationship between the plaintiff and defendant was clear,

and the disposition of the case was openly predicated upon “the duty of an agent to his
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principal.”Id. at 615. The court did not squarely address whether faithless servant damages
would apply absent a principal/agent relationship.

In May v. Hettrick Bros. CoChubb is correct that the court found “no agency” between
the parties. 181 A.D. 3, 12, (App. Div. 19%54j'd, 226 N.Y. 580 (1919). However, this case
does not implicate the faiess servant doctrine. TMay defendant was required to forfeit
profits it received as a result of its breach of duty. This damages formulatiomsistent with
an action for breach of duty, not faithless sendamages

Chubb assert&.K. Alan Assoc., Inc. v. Lazzai4 A.D.3d 95(2007aff'd, 10 N.Y.3d 941
(2008) appliedthefaithless servant doctrine the absence of agency elationship. (PIs.’

Opp’n at 10.) But the case expressly stateatan agency relationshigxisted between the
plaintiff and defendantG.K. Alan Assoc., Inc. v. Lazzadi4 A.D.3d 95, 101 (2007) (“[T]here
are few, if any, cases that address the situation presented here, in which tiasgeo related
principals.’).

Chubb cite®12 Inv. Corpfor the proposition that|t]he law is clear that disloyal
fiduciaries must disgorge all wrongful benefits obtained by their disloyaftyding
compensation and interes12 Inv. Corp. v. Kaplarnl6 Misc. 3d 1125(A), 847 N.Y.S.2d 905
(Sup. Ct. 2007).To the extent that this language implies that any fiduciary is subject to faithless
servant damages notwithstanding the absence or presence of an agency or arhployme
relationship, the statement is dicta.212 Inv. Corp.the disloyal party was a general partner
who allegedlydefrauded his own partnership. This case is thus distinguishable from the instant
case, because this type of relationship is analogous to an agency or emplolatienshg, not

athird-party independerdontractor

1 Chubb also citeErame v. Maynardor the proposition that faithless servant extends to partnerships. 922
N.Y.S.2d 48, 53 (2011) (“While a faithless servant forfeits his riglsbmpensation, Maynard did not acquire his
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Chubb finally argueghatSequa Corp. v. GelmiiNo. 91 CIV. 8675 (DAB), 1996 WL
745448, at *1 (S.D.N.Y. Dec. 31, 1996Jf'd in relevant part, vac’d in paytL56 F.3d 136 (2d
Cir. 1998), stands for the proposition thiz faithless servamtoctrine should apply herén
Sequathe court appliethe faithless servant doctrit@ a consultancy arrangementhe court
did not, however, directlgecide the issuef whetheranagency relationship iequired The
Court declines to speculate whether an agency relationship was preSequanHowever,
Sequdiffers fromthe instant case becauthe defendant consultantSequahadsome authority
to extend credit on behalf die plaintifi Thus, the consultant arguably had “consent to act on
behalf of” Sequaalbeitin a limited fashionyhich is not presenh the instant cas&ee Sequa
Corp, No. 91 CIV. 8675 (DAB), 1996 WL 745448, at *62—&3K. Alan Assoc., Inc. v. Lazzari
44 A.D.3d 95, 101 (2007) (“Agency is a personal relationship, in the sense that an agent is an
agent only by virtue of the agent's consent to act on behalf of a particulartipagyincipal,
who has also consented that the agent shall act on his or her beBBEgtatement [Second] of
Agency § 1)").

For these reasonabsentlear guidance from New York courts on this isétiee Court

declines to extend the faithless servant doctrine to independent contractors whdubyefa

interest as a result of fraud or breach of duty, and is not regeimy compensation on account of his share.”). The
Framecourt did not reach the issue of the necessity of an agency relationship.

2n deciding a matter of New York state law, this Court looks to the law aspmoed by the New York
Court of Appeals. Ithe absence of a determination from the Court of Appeals regarding thgtiesiCourt’s task
is to predict how the Court of Appeals would decide the issue if pressiited. (See 1256 Hertel Ave. Associates,
LLC v. Calloway 761 F.3d 252, 261 (2d Ci2014) €iting 19 Charles Alan Wright & Arthur R. Miller, Federal
Practice and Procedure 8 4507 (2d ed.19%6)¢ R. Co. v. Tompkin804 U.S. 64 (1938)). Both intermediate state
courts’ decisions and federal decisions may help ascertain what the Nk iart of Appeals would determine to
be the law. West v. Am. Tel. & Tel. Ca311 U.S. 223, 237 (1940) (“State law is to be applied in the federallas wel
as the state courts and it is the duty of the former in every case to adcentadti the available data what the state
law is and apply it rather than to prescribe a different rule”)). Howelags & federal court applying state law, we
are generally obliged to follow the state law decisions of state intermediatiasepourts.Pentech Int'linc. v.
Wall St. Clearing Cq 983 F.2d 441, 445 (2d Cir. 1993)). Chubb fails to cite any New York state cadenket
New York Court of Appeals case, that expressly extends the faitteéegant doctrine beyond employees and agents
to independent cordctors with duties of loyalty.



loyalty to, but have no agency or employment relationship withfeandant! To decide
otherwise would rislexpanding the damages recoverablanrordinaryduty of loyalty case to
includeall compensation receivday the breaching partyit would also represent a significant
departure from the original purpose amhtext of the faithless servant doctrine.

In the instant cas&hubb has not argued or adduced evidencehbkatlertzDefendants
were ever employees or agenthiubb. The relationshigppears to have beartraditional
consultancy arrangement, in whithe Mertz Defendants acted solely as independent
contractors Absentanagency or employment relationship, the Court finds that Chubb’s
faithless servant claim fails as a matter of,lezgardless of the presence or absari@duty of
loyalty running from Defendants to Chubb. The Mertz Defendants’ motion for summary
judgment with regards to the faithless servant claim is GRANTED.

I. Statute of Limitations Argument

The Mertz Defendants move for summary judgment dismissing seven of the Eight
Insurance Clans as untimely under the thrgear statute of limitations under the Connecticut
Unfair Trade Practices Act. The Mertz Defendants argue that the Eight InsutamsssBould

be evaluated separately for timeliness and have the following accrual dates:

The Eight Last Payment Date from
Insurance Claims  Plaintiffs to Insured
McAlley Claim November 3, 2006
Hostetter Claim May 25, 2007

Berlin Claim November 28, 2007
Fuller Claim December 14, 2007
lddison Claim January 25, 2008
Talbot Claim August 22, 2008

Snow Claim February 26, 2009
Palaia Claim January 26, 2010

Of these Eight Insurance Claims, only the Palaia Claim’s accrual date faiis thitee years of

the filing of the Complaint. The parties appear to agree that the remainarggdaims are
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timely only if the “continuing course of conduct” doctrine tolls the statuteratfations.
According to the Connecticut Supreme Court:

Under the “modern formulation” of the continuing course of conduct decf{tio] support

a finding of a continuing agse of conduct that may toll the statute of limitations there
must be evidence of the breach of a duty that remained in existence after comwfissi
the original wrong related thereto. That duty must not have terminaied tp
commencement of the period allowed for brimgam action for such a wrong. . Where

we have upheld a finding that a duty continued to exist after the cessation“atttioe
omission” relied upon, there has been evidence of either a special relatictal@pribthe
parties gving rise to such a continuing duty or some later wrongful conduct of a defendant
related to the prior act.

Estate of Axelrod v. Flanner¢76 F. Supp. 2d 188, 203-04 (D. Conn. 2Q@Mtgrations in
original) (quotingZielinski v. Kotsoris901 A.2d 1207 (Conn. 2006)
Where a scheme of wrongdoing continues to occur after the initial act, cowrtbdidv
that the statute of limitations may be tolled until cessation of the schieonexample, in
Izzarelli v. R.J. Reynolds Tobacco Qaaintiff assertedhat defendant had deliberately
marketed cigarettes tainors in violation ofConnecticut Unfair Trade Practices Ati7 F.
Supp. 2d 167, 170 (D. Conn. 2000). The defendant maintained that, based on plaintiff's age, the
statute ran three years after seached the age of majoritg. at 176. The Court held that
because the marketing “scheme” continued after plaintiff was no longer g thimtrecent
wrongful conduct is related to the prior wrongful conduct and is thus sufficient to bringsthe c
within the continuing course of conduct doctrine."at 177.
The continuing course of conduct doctrine is “conspicuously fact-bodmdho v.
Berman No. Cv030830848, 2007 WL 2080586, at *3 n.3 (Conn. Super. Ct. Apr. 10, 2007), and
the evidence adduced here is sufficient to warrant a jury’s consideratieniMdrtz Defendants
had a fiduciaryelationship with Plaintiffs. The relationship continued from at least asasarly
November 3, 2006and probably 2004through January 26, 2010, and beyond. Indeed,

Plaintiffs continued to use the Mertz Defendants’ consulting services untdrSiegt 2010.
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Similarly, with respect to the Iddison Claim, Mertz testified as Plaintiffs’ buildogsultant in
subsequent litigation in August and October 2009, and was paid for this work in November
2009.Plaintiffs allege that the Mertz Defendants continued to carry out a scheraadidlént
conduct during this time.

For these reasonthere is enough evidence from which a reasonable jury could conclude
that the Mertz Defendants engaged toatinuing scheme to defraud Plaintiffs froro\lmber
2006 through well into the limitations period. The evidence that Mr. Mertz sought to corsceal hi
wrongdoing (i.e., by refusing to disclose in his October 2009 deposition the full extest of hi
dual role as consultant and contractor) only serves to further justify apgigmgmtinuing
course of conduct doctrine, e doctriné'reflects the policy that, during an ongoing
relationship, lawsuits are gmature because specific tortious acts or omissions may be difficult
to identify and may yet be remedieddass v. Has48 A.3d 713, 721 (Conn. App. Ct. 2012).

The Mertz Defendants’ attempt to distingutshas Izzarelli, andDixonfalls flat. The
Mertz Defendants argue that the Court should view the Eight Insurance Claims indyiduall
because they eaafvolved different insureds and homes. The Court finds this distinction
unpersuasive. All Eight Insurance Claims involved the sallteged perpetratdDefendants),
the same victim (Plaintiffsgndthe sameype ofallegedwrong and modus operandi]
occasioned by continuing fiduciary relationshiplhe Mertz Defendants’ analogy to a doctor
treating multiple patients is inapThe Mertz Defendantsnotion for summary judgment on the
basis of timeliness is DENIED.

II. Objections to Magistrate Judge McCarthy’s Order andClarification

The Mertz Defendantsbject toJudge McCarthy’s order on the basis that it is clearly

erroneous, arguing that they didfatt meet the good cause standard necessaeopen

discovery.SeeFed. R. Civ. P16(b)(4);Bakalar v. Vavra851 F. Supp. 2d 489, 493 (S.D.N.Y.
11



2011) {nternal citation omitted In determining whether good cause exists, Judge McCarthy
correctly considered numerous factors outlineBakalar, including (1) whether trial is
imminent, (2) whether the request is opposed, (3) whether thenaoeimg party would be
prejudiced, (4) whether the moving party was diligent in obtaining discovennwitéi
guidelines established by the court, (5) the foreseeability of the need foomadiiscovery in
light of the time allowed for discovery by the district court, and (6) the Hi&ell thathe
discovery will lead to relevant evidendd. at 493. Importantly, Judge McCarthy also gave
significant weight to the fact that there has already been adequate oppdaudisgovery(See
July OrderClarification at 8) In fact, the parties have had almost two years beyond the
originally scheduled deadline to complete discovity.

In assessing these factors, Judge McCarthy determinegbibicause has not been
shown. Her order details thBakalarfactors as they apply to this case, includimaitrial is in
fact imminent the parties are ready to proceed but for this discovery iskuetiffs heavily
oppose the request to re-open; the substitution of defendants’ expert would not only delay the
action but also cause plaintiffs to incur additional experasesthe Mertz Defendants were not
diligent in that they waited two weeks to raise Mr. Cerbone’s health issu¢h@itourt and
asked for an extension only three days prior to the deadline to depose him, in addition to other
relevantdelays (SeelJuly Order Clarification, at 211.) Though the Mertz Defendants validly
point out that Mr. Manfredonia participated in drafting the Rule 26 expert report anting val
abide by it,it cannot be said that Judge McCarthy was incorrect in her evaluation of prejudice
While the Mertz @fendants claim Mr. Cerbone cannot and will not testify, Judge McCarthy, in
her review of the evidence, has determined that he is fully capable to &mstilgade a

unilateraldecision not to testify aftdreing pressed with unpleasant questions in deposit@e. (
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July Order Clarification, at-8). Most significantly, Judge McCarthy foun@féndants’
proffered reasons to re-open discovery disingenuBesauseMr. Cerbone’sagitation, and thus
the risk to his health, rose solely in response to questions regarding the Chubh Jadgeit
McCarthy determined that Mr. Cerbone is capable of testifying as to allmo#iters andhat
Defendantseek to eplace Mr. Cerbone due to his conflict with Chudi jssue thatvas
foreseeable, previously raised, and barred by the C&a#J(ly Order Clarification, at 1P

Given Judge McCarthy’s extensive review of Bakalarfactors and her insight as to the
totality of discovery in this case, this Cofirtdsthat Judge McCarthgcted well within her
discretion in resolving the disput8ee Ritchie Riskinked Strategie282 F.R.D. at 78. Though
the Court recognizes the Mei@efendants’ difficulties with Mr. Cerbone, this is not enough to
overturn Judge McCarthy’s decisioAccordingly, Judge McCarthy’s order denying the Mer
Defendantsimotion to re-open discovery is upheld.

CONCLUSION

For the foregoing reasongertz Deferdants’ motion for partial summary judgment is
GRANTED with respect to the faithless servant doctrine claimd DENIEDwith respect to the
statute of limitations claimrhe Court additionally finds that Judge McCarthy’s opinion was not
clearly erroneousr an abuse of her discretiamd therefor®ENIES Defendantsmotion

seeking to overruléhe April Order.

13



The Court respectfully directs the Clerk to terminate the motions at ECF Nos. 117 and
130. The parties are directed to appear for a pretrial conference on October 21, 2015, at 11:00

AM.

~

Dated: September., 2015

SO ORDERED:
White Plains, New York V

NELSONS. ROMAN
United States District Judge
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