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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FEDERAL INSURANCE CO., GREAT

NORTHERN INSURANCE COMPANY, and

PACIFIC INDEMNITY COMPANY,
Plaintiffs,

-against-

PAUL H. MERTZ, JR., THE MERTZ
COMPANY, and DENNIS SORGE,

Defendants.

NELSON S. ROMAN, United States District Judge

Doc. 177

12-cv-1597-NSR-JCM

OPINION & ORDER

Plaintiffs bring this action against Defendants for fraud, breach of fiduciary duty, and

violation of Connecticut General Statutes § 42-110g (the “Connecticut Unfair Trade Practices

Act” or “CUTPA™). Trial in this action is scheduled to begin on April 25, 2016. In anticipation of

trial, Plaintiffs Federal Insurance Company, Great Northern Insurance Company, and Pacific

Indemnity Company (collectively, “Plaintiffs” or “Chubb™), as well as Defendants Paul H.

Mertz, Jr. and the Mertz Company (collectively, “Mertz Defendants™) now move in limine.

Plaintiffs’ motion requests an order:

(1) requiring the defendants to bear the burden of proof that fiduciary damages are

anything less than the full claim payments, and

(2) placing the burden on the defendants with respect to out-of-pocket fraud damages to

offset Chubb’s entitlement to recover its entire claim payment wherever there is any

uncertainty regarding damages related to the homeowner insurance claims.
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Mertz Defendants’ motiogeeks an order:

(1) dismissing Chubb’s two damage theories that rely on an agency relationship,

(2) holdingthat Chubb’s damages on all claims are limited teafygocket loss, which is
defined as the difference betewhat it paid the insureds on their insurance claims and
what it should have paithemif the costto-repair estimates had not bdeaudulently
inflated, and

(3) ruling thatChubb has the burden to prove such damages.

For the following reasons, tidaintiffs’ motion is DENIED, Mertz Defendants’ motion is
GRANTED in part, and the Court withholds judgment as to the remaining issues.
BACKGROUND

The Mertz Company is in the business of general contracting. Since 1976, the Mertz
Defendants have been neied by Plaintiffs to provide repair estimatasinsured losses (i.e.,
homes in need of repair). Mertz Defendants were hired by Chubb to prodégpendent and
accurate estimates of the scope and cost to repair building damage that id bg\sefehubb
insurance policy. Chubb uses $kestimates to negotiate and, ultimately, setthims made by
its insureds.

Chubb claims that the Mertz Defendants, from 2004 through 2010, submitted
fraudulently inflated estimates on which Chubb relied to settle apdlpims to repair insured
homes. According to Plaintiffs, Mertz would then solicit the insured to hire his cgripamake
the repairs to their homes, perform the repairs at a substantiallydostehan the initial

estimate provided, and pocket th&etence.



In their Rule 26 damage disclosure, Plaintiffs assert several categiod@nages
Category 1 of damagesrelating to “Construction Claim Payment Damdgeprovides three
alternative methods of computation:

(1) Alternate 1 seeks to recover the "entirety of the property damage claineipaym
on six of the eight insurance claims "because the Mertz Defendants acted as th
insureds' agent in making false statements to Plaintiff concerning the claims."

(2) Alternate 2 seeki® recovetthe "difference betweethe claims payments that
Plaintiffs made to its insureds in reliance on the false and fraudulent estimates
prepared by the Mertz Defendants and the actual and necessary cost that was
incurred by [them] and the insureds to repair covered fire damage.”

(3) Alternate 3 seeks to recover the "claim money obtained by the Mertz
Defendants.

The current motion disputes issues related to these alternative calculatiansagfes.
LEGAL STANDARD

“The purpose of am liminemotion is to aid the trial process by enabling the Court to
rule in advance of trial on the relevance of certain forecasted evidence, as tthiassass
definitely set for trial, without lengthy argument at, or interruption of, tlaétrPalmieri v.

Defaria, 88 F.3d 136, 141 (2d Cir. 1996) (internal citation and quotation marks omsiéed);
generally Luce v. United State®9 U.S. 38 (1984). “Courts may [additionally] entertain
limine motions to make pre-trial rulings allocating burdens of proof in order to avoid untertai

at trial.” Bd. of Trustees of AFTRA Ret. Fund v. JPMorgan Chase Bank880AE,. Supp. 2d
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251, 259 (S.D.N.Y. 2012) (citingeale Int'l, Inc. v. Federal Republic of Nigerio. 78 Civ. 23,
1984 WL 837, at *2—4 (S.D.N.Y. Sept. 11, 1984) (considering and denying “Plaintiff's motion
for a rulingin limine reducing or modifying its burden of proof”). Where a motion seeks to limit
damages, however, it must be treated as a motion for partial summary judgeseRbint
Prods. A.G. v. Sony Music Entm't, I215 F. Supp. 2d 336, 340 (S.D.N.Y. 200p)nion
amended on reconsideratioNo. 93 CIV. 4001 (NRB), 2002 WL 31856951 (S.D.N.Y. Dec. 19,
2002) (citingBarnes Group v. United State®/2 F.2d 528, 532 (2d Cir.1989)).
DISCUSSION!

The questions presented for the Court are twofold: (1) velaosthe burden of proof on
damages, and (2) what is the proper theory and measure of damages? The Caddtesd
each question in turn.

A. Burden of Proof

l. Fiduciary Duty

Plaintiffs contend that “[o]nce [Chubb] proves a fiduciary breach, the burden sttifies t
Defendants to prove what portion of the claim payment was [Mertz’s] actuabaosike
covered repairs.(Memorandum of Law in Opposition to Mertz Defendants’ Motioiimine
RegardingPlaintiffs’ Fraud, Breach Of Fiduciary Duty and CUPTA Damage Clainegs (th
“Chubb Opposition”), ECF No. 169, 19.) In other words, Plaintiffs argue that—once they prove

breach of fiduciary duty—Mertz Defendants have the burden to justify all of th@ndiures

1 The following discussion presumes a finding of liability by the jury,tbetCourt does not make any
ruling with regards to such liability.
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for repairing the homes, for which Chubb made claim payments. In support of this argument,
Chubb relies primarily on three casB&w York State Teamsters Council Health & Hosp. Fund
v. Estate of DePernd.8 F.3d 179 (2d Cir. 1994) (hereinaftddbgPernd); Stella v. Graham-
Paige Motors Corp 232 F.2d 299 (2d Cir. 1956); aGbmez v. BicknelB02 A.D.2d 107, 756
N.Y.S.2d 209 (2002). Chubb, however, misreads these cases.

It is well-settled that in order to sustain a claim of breach of fiduciary duty under New
York law, “[Plaintiff] must prove ‘the existence of a fiduciary relatiopsimisconduct by the
[Defendants], and damages directly caused by the [Defendants’] miscodarjrabe v.
Sexter & Warmflash, P.C353 F. App'x 547, 549 (2d Cir. 200@iting Berman v. Sugo LLC
580 F.Supp.2d 191, 204 (S.D.N.Y. 2008) (citkagrtzman v. Bergstph0 A.D.3d 588, 835
N.Y.S.2d 644, 646 (N.Y. App. Div. 2007))). Chubb cisPernofor the assertion that “[o]nce
the beneficiaries have established tlpeima faciecase by demonstrating the trustees' breach of
fiduciary duty, the burden of explanation or justification . . . shift[s] to the fidesidrand this
specifically includes "the burden of proving any set off” to their liabiigPernqg 18 F.3dat
182 (internal quotatiomarks and citations omitted). Chubb reads this to mean that once a breach
of fiduciary duty is proven, the burden shifts to Mertz Defendants to disprove damagss. Not
SeeSalovaara v. EckertNo. 94 CIV. 3430 (KMW), 1998 WL 276186, at *4 (S.D.N.Y. May 28,
1998)aff'd, 182 F.3d 901 (2d Cir. 1999)¥ePernodoes not support the proposition that proof
of a breach of a fiduciary duty is sufficient to shift to defendants the burden of digprovi
causation and loss from the breach.”). As$ladovaaracourt explains, the Plaintiffs iDePerno

had established both a breauid a loss sustainettl. at *4. The Court agrees wittalovaara
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that a plaintiff “must demonstrate both breach of fiduciary duty grith@a faciecase of loss ...
and further that plaintiff's demonstration of a breach of fiduciary duty alone ssfficient to
shift the burden to defendant to disprove loks.”

Stellaadditionally supports this method of burddmnfting. In Stellg the court held that
“once acestui shows a breach of such a duty and prima facie proof of a maximum amount of
profits made by the fiduciary, then the fiduciary has the burden of proving to vibat the
profits were less than this maximuntella 232 F.2d at 302. Chubbterpretsthis tomeanthat
Chubbneedonly prove a breach by and payments made to Mertz Defendants. The Court does
not readStellato support that view. Instea8tellaclearly states that a plaintiff must prove the
“maximum amount oprofits made by the fiduciary.ld. (emphasis added the context of the
current caseihere Chubb admits at least some of the insurance payments wererspudirs,
Stellawould require Chubb to prove the amounpudfits derived by Mertz Defendants (i.e., the
amount of moneyeceived that wasot spent on repairs) and therefore requires more than just
proof ofgrosspayments made.

The Court finds support for this interpretatiorkite v. PascaleNo. 3:07€V-0513
AWT, 2015 WL 1485022 (D. Conn. Mar. 31, 2015). Hite court analyzed burden shifting in a
breach of fiduciary duty casgw]ith respect to breach of fiduciary duty, it is well established
that [o]nce a [fiduciary] relationship is found to exist, the burden of proving fair dgalopgrly
shifts to the fidaiary.” Id. at *8 (internal citations and quotation marks omitted). The court went
on to explain, however, that “with respect to damages, there is no burden shiftingof)ehef

plaintiff maintains the burden of demonstrating the amount of damages suffered authhat
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damages were proximately caused by [defendant’s] actitthgciting Thomas v. Biller Assocs.
Tri—State, LLCNo. CV054010695S, 2011 WL 4507207, at *7 (Conn. Super. Ct. Aug.31,
2011)).

Finally, Plaintiffs’ reliance orfsomeas misplaed, asGomezlealt specifically with
remedies available in the context of an employee breaching a duty of loyaityetaployer, and
the parties agree that Mertz was hired as a consultant and was never Chubbjsemplo
agent? In New York cases that have heldht damages are not an essential elemenpofra
facie case of breach of fiduciary duty and therefore plaintiff does not have the burden to show
damages (lik&somez, the fiduciary relationship is one created as a matter of law and therefore
involves a higher degree of accountabjlgych as lawyeclient, trustedrustbeneficiary
shareholdepfficer/director, employeemployee, etcSeee.g, Ulico Cas. Co. v. Wilson, Elser,
Moskowitz, Edelman & Dickefil6 Misc. 3d 1051, 843 N.Y.S.2d 749 (Sup. Ct. 2007) (ruling that
no proof of damages was required on a client's successful breach of fiducgrarggdanst law

firm based on conflict of interest where remedy that was sought was fgfeftcompensation);

2 Under New York law, “an employer alleging a breach of the common lawod lbyalty against an
employee may choose whether they seek damages (1) through an accduhgndjsboyal employee's gain (profit
disgorgement) or (2) as a calculation of whatémployer would have made had the employee not breached his or
her duty of loyalty to the employerEpstein Eng'g, P.C. v. Cataldd1 Misc. 3d 1218(A), 981 N.Y.S.2d 634 (Sup.
Ct. 2013)aff'd, 124 A.D.3d 420, 1 N.Y.S.3d 38 (N.Y. App. Div. 2015) (citiigre Power Boot Camp, Inc. v.

Warrior Fitness Boot Camp, LLB13 F Supp 2d 489, 523 (SD N.Y. 2011)). Using the first metkmdaccounting

of the disloyal employee’s gainthe Gomezourt explained that the moving party had met its “prima facie burden
of shaving damages by simply proving the $353,000 gross fee that Gomez was pdidirdér then shifted to
Gomez to demonstrate the amount of his direct costs in generatiggasssincome because he is in exclusive
possession of that informatiorGomez 302A.D.2d at 115. In that case, however, Gomez was an employee of the
moving party, and the fee was paid to Gomez by a-ffartly. Thus, the question was not what Gomez was paid
versus what he should have been paid, and the company itself did noaeyffertain, quantifiable loss as it did in
the instant scenario. Moreover, the parties here agree that no employiagonskip existed between Chubb and
Mertz Defendants.
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Feiger,41 N.Y.2d 928, 394 N.Y.S.2d 626, 363 N.E.2d 350 (1977) (holding that a case for breach
of fiduciary duty does not require provable damages but dismissing claims bedauste-a
former employee-never misappropriated to his own use any business secrets or special
knowledge)Diamord v. Oreamuna24 N.Y.2d 494, 497-98, 301 N.Y.S.2d 78, 80 (1969)
(holding that, under principles similar to those behind 16(b) of the Securities Exchetnge A
officers and directors, who used material inside information, are accoumtablareholder's
derivative action to their corporations for their gains from transactions in oyfafsiock, even
where the actions did not injure or damage the compsvgidt v. Fischer243 N.Y. 439, 154
N.E. 303 (1926) (upholding a breach of fiduciary duty claim ald@miages where the
president, treasurer and manager of the purchasing corporation was a nigimdérra of
brokers employed by the seller to find a buyer, and he did not disclose his relations to t
purchase to the sellefhat type of relationship differs from the potential fiduciary relationship
in the instant case, which would arise based on the facts and circumstanceslafitmeship,
rather than as a matter of laMioreover, tlatline of cases generally involg€l) the misuse of
information @uined as a result of theightenedelationshipand(2) either no damages or
unquantifiable damages, requiring as a remedy the forfeiture of compensaktieriamt of
salaries or fees. None of those characteristics are present in the instant cakmeJGeraeas
inapplicablein this caseand the Court requires the Plaintiffs to prove damages.

Thus, while Chubb is correct that the burden of proof is placed on a self-dealing fiduciary
"to show that the transaction is just and fair, and that he has derived no unfair advamduys fr

fiduciary relation,"Bingham v. Sheldgori01 A.D. 48, 52, 91 N.Y.S. 917, 920 (2d Dep't 1905),
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this does not relieve the plaintiff of its burden to prdaenages. Only after a plaintiff has
demonstrated prima faciecase of breach of fiduciary duty (including damageshis casg
does the burden shift to a defendant to prove the fairness of its conduct. In the instant case
Chubb has the burden of showing the claim payments were excessive or inflatedhgioint
Mertz Defendants will have to show the fairness and reasonableness of such pagrightof
the msts to repair and/or replace the properties.
I. The Wrongdoer Rule

Chubb next urges the Court to apply the wrongdoer rule to the instant case and rule that,
“[w]here there is uncertainty as to any work, it is enough that [Chubb] establists ttlaim
payment was induced by the defendants' fraud and that it is thereforedetotitl return in full of
its payment. To the extent that Defendants claim any offsets, they bé&ardes of proving
them and any uncertainty involving them.” (Memorandum of Law in Support of Plaintiffs'
Motion for a Pre-Trial Order on the Burden of Proof for Damages (“Chubb Motion”),NKCF
168, 14.)

Chubb correctly provides the wrongdoer rule as applied in Second Circuit and New York
State courts: “where one has committed angravhich renders impossible the exact
ascertainment of damages, ‘the risk of the uncertainty should be thrown upon the wrongdoer
instead of upon the injured partyPresident & Directors of Manhattan Co. v. Kelliy#7 F.2d
465, 476 (2d Cir. 1944) (citingtory Parchment Co. v. Paterson Parchment €82 U.S. 555,

563, 41 S.Ct. 248, 251, 75 L.Ed. 544 (193#pwever,Chubb mistakenlynterpretsthe rule to



only require Chubb to show that it made claim paymemitsch will be the upper limit of
damagesand thenrequire Mertz Defendants to prove a lesser amount of damages.

While the wrongdoer rule would apply in this case, it does not relieve Chubb of its
burden to prove damages, even if the damages “cannot be established with ceRéydelds
Sees., Inc. v. Underwriters Bank & Trust.C#4 N.Y.2d 568, 574, 406 N.Y.S.2d 743, 747
(1978). As the Supreme Court explained, “while the damages may not be determina@ by m
speculation or guess, it will be enough if the evidence show the extent of the damageatter
of just and reasonable inference, although the result be only approximate. The wragdoe
entitled to complain that they cannot be measured with the exactness and prieatsiyutd be
possible if the case, which he alone is responsible for making, were othe&tsg.Parchment
Co..,282 U.Sat563, 51 S. Ct. at 250-5Thus, while it is true that Mertz Defendants will bear
the risk of the uncertainty, Chubb is nevertheless required to show, at the very teasbnable
inference of damageSeeMatter of Rothko's Estatd3 N.Y.2d 305, 323, 372 N.E.2d 291, 298
(2977) (holding that where it is impossible to appraise damages with certaen8utrogate
“had the right to resort to reasonable conjectures and probable estimatesreake the best
approximation possible through the exercise of good judgment and common sensenig arrivi
that amount”). This reasonable inference cannot be the entirety of the clairapisyas Chubb
contends, because it is clear to the Court angdhtges—and is admitted by Chubb
themselves-that at least some amount was legitimately spent on repairs.

Chubb is therefore required to “make the best approximation [of damages] possible

through the exercise of good judgmendl’See also Novelty TextiMills, Inc. v. C.T. E., Inc.,
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743 F. Supp. 212, 220 (S.D.N.Y. 1990) (“The ascertainment of damages ... is not an exact
science, and where responsibility for damages is clear, it is not esseatttakthmount thereof
be ascertainable with absolute exa&sts or mathematical precision: leisough if the evidence
adduced is sufficient to enable a court or jury to make a fair and reasonable approxiifation
(emphasis added) (internal quotation marks and citations omitted). This approximidtthen
be wsed as an “upper limit,” which Defendants will have an opportunity to disprove, and any
uncertainty in the amount will be construed against defendants, to the extent defeadant
prove a lower amount of damages through competent evideeedsratz VClaughton 187
F.2d 46, 51-52 (2d Cir. 1951) (L. Hand, J) (“when damages are at some unascertainable amount
below an upper limit and when the uncertainty arises from the defendant's wrong, themipper
will be taken as the proper amount.").

B. Proper Theory and Measure of Damages

In their motiondn limine, the parties submit to the court a number of issues dealing with
the proper theory and measure of damages. While it is appropriate for a cogrtiéopieely
legal questions on a motiam limineg, to the extent theeissues involve questions of fact that are
dependent on the record, they cannot be properly heard on a mdtrame. Summit Properties
Int'l, LLC v. Ladies Prof'l Golf Ass;iNo. 07 CIV 10407 LBS, 2010 WL 4983179, at *2
(S.D.N.Y. Dec. 6, 2010) (citinglamblin v. British Airways PLC717 F.Supp.2d 303, 307
(E.D.N.Y.2010)) (“Motiondn limine are appropriate for evidentiary or ‘purely legal ... non-
record dependent legal issubke those that could just as easily be raised in the Rule 12

context.”).
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l. Theories of Damages

In its Rule 26 damage disclosure, Plaintiffs provide multiple theories of damages—
theories seek to recover the entirety of claim mémgyrelying on an gency relationship
between Mertz Defendants and the insured parties, and one seeks to recoverdbpbolet
loss,” which the parties define differently. With regards to the theoriesrirggjan agency
relationship, Mertz Defendants argue that they were not the insureds’ agetite@fore Chubb
is not entitled to all the claim money, whereas Chubb contends that Mertz Defeneiantseav
insureds’ agent, which allows Chubb to recover damages in the amount of full clai@paym
(SeeChubb Opposition, 4-5; Memorandum of Law of Defendants Paul H. Mertz, JR. and the
Mertz Company, Inc. in Support of their MotibmLimineon Damages (the “Mertz Motion”),
ECF No. 164, 2-3.) The question of whether an agency relationship exists seelitsdaniages
and is not an evidentiary or trial management issue proper to be heard on aimlotiore.
Point Prods. A.G. v. Sony Music Entm't, |ri#15 F. Supp. 2d 336, 340 (S.D.N.Y. 206@)nion
amended on reconsideratioNp. 93 CIV. 4001 (NRB), 2002 WL 31856951 (S.D.N.Y. Dec. 19,
2002) (citingBarnes Group v. United Stated72 F.2d 528, 532 (2d Cir. 1989)) (“when a motion
in limine seeks to limit damages, it is treated as a motion for partial summary judgment”).
Whether Mertz Defendants were acting as an agenhdéonsured parties is a question of fact

that requires examination of the record and therefore should either be (1) heard andanoti

3 Alternative 1 seeks to recover total Claim payments made by Chubb, andatilie 3 seeks to recover
total Claim payments received by Mertz Defendants.
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summary judgment or (2) submitted to the jtifherefore, the Court directs the Mertz
Defendant3to submit summarjudgment briefing on this issui®, accordance with the schedule
provided below.
I. Measure of Damages
In contrast, the question of the proper measure of damages is solely a questioh of la
The parties disputfl) what is meant by “oubf-pocket loss” as it relates to the instant casel
(2) what is the correct calculation of damages for the breach of fiduciargldurh.
a. Outof-Pocket Loss
The out-ofpocket rule holds that damages for fraud are measured by “the actual
pecuniary loss sustained as theedi result of the wrong3tarr Found. v. Am. Int'l Grp., Inc
76 A.D.3d 25, 27, 901 N.Y.S.2d 246, 249 (2010) (internal citations omitted). Mertz Defendants

contend that this loss should be defined as the difference between the actualyieemtpand

4Though the request for damages remedyand not alaim properly heard on a motion for summary
judgment, Chubb’s assertion that Mertz Defendants were agentdaim from which aspecificremedy(i.e., full
claim paymentsjvould flow. Hamblin v. British Airways PLC717 F. Supp. 2d 303, 306 (E.D.N.Y. 2010) (citing
re Methyl Tertiary Butyl EthelProds. Liab. Litig, 517 F.Supp.2d 662, 666 (S.D.N.Y.2007)) (“the watdih in
Rule 56 refers to the legal theory upon which the request for rebasid, not the remedy that would flow from
success on that theory.”).

Damage Alternatives 1 and 3edrased on the claim that Mertz Defendants were agemisthereforgthe
guestion is improper on a motiamlimine. See also Patton v. EgaNp. 12 CIV. 2500 LGS, 2014 WL 4652489, at
*11 (S.D.N.Y. Sept. 18, 2014)Compare In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Liti§17
F.Supp.2d 662, 666 (S.D.N.Y. 2007) (construing defendants' motion for surjutignyent as a motion limine,

‘the focus of defendants' motion is whether plaintiffs should be alaw seek the remedy of punitive damages at
trial, not whether plaintiffs' claims should fail for lack of evide) with Hamblin v. British Airways PLCG717
F.Supp.2d 303, 307 (E.D.N.Y.2010) (noting thatVilBE, treating motion for summary judgmentrastion in

limine made sense, as motion presented pure question of law, whereasnmuiantargued there was not
‘sufficient evidence to raise a factual issue for the jury’)”).

5The CourtdirectsMertz Defendants to submit briefing rather than Chubb because the isspes@sted
by Mertz Defendants in their motiam limine.

6 The outof-pocket loss discussion presumes Chubb is able to prove the estimateswaukefitly
inflated. The Court is not, however, making a ruling on this issue.
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what Chubb should have paid if the estimates were not infl@edWertz Motion, 1.) On the
other hand, Chubb urges the Court to hold that opeoket loss is defined as the difference
between the actual claim payments and the actual cost of thedoepagr work. $eeChubb
Opposition, ECF No. 169, 1B?.) The Court fails to see any meaningful difference between the
two interpretationg.

Disregarding profit and overhead, if the estimates were not inflated, thenam
submitted would be the actual cost of the covered repair work. Chubb is correct that the
Replacement Cost provisions of the insurance contracts apply, and replacensesutecost
“expenses incurred by the insured in obtaining the replacent¢atrington v. Amica Mut. Ins.
Co., 223 A.D.2d 222, 228, 645 N.Y.S.2d 221, 225 (4th Dep’'t 1996). Had the estimates not been
inflated, the total replacement costs would be equal to the total claim paymentss amalotint
would also equal “what Chubb should have pattiéf estimates wengot inflated” The only
guestion for the Court, then, is what evidence the parties are able to submit to prove “actua
replacement costs.”

Having already held that Chubb is not relieved of its burden of proving damages, both
parties are invited to subnahy admissible evidendkat will properly demonstraigamages.
The Mertz Defendants claim that Chubb seeks to exploit “gaps” in their accoumonds by

requiring ecords of “documented” costs. (Memorandum of Law of Defendants Paul H. Mertz,

’ For thesake of simplicity, the Court will disregard profit and overhead ssuthe current discussion,
though the Court recognizes that profit and overhead would create a aligimce in the damage calculation
proposed by Chubb versus the one proposeddryz DefendantsWhether Chubb is entitled to recover profits is a
separate question not addressed in the current m&@&section B.ll.binfra.
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JR. and the Mertz Company, Inc. in Opposition to Plaintiffs’ Molmohimineon Damages
(“Mertz Opposition”), ECF No. 169, 10-11.) However, Chubb readily admits that Mertz
Defendants may submit all applicable, relevant, and admissible evidencevtthsiraactual
repair costs.Reply Memorandum in Support of Plaintiffs' Motion for a Pre-Trial Order on the
Burden of Proof for Damages (“Chubb Reply”), ECF No. b The Mertz Defendants are free
to rely upon, as requested and to the extestatimissible, the testimony of Paul Mertz, the
testimony of their construction cost expert, relevant tax returns, and angwtt&ncehat they
believeprovestheir actual reconstruction costSegeReply Memorandum of Law of Defendants
Paul H. Mertz, JR. and the Mertz Company, Inc. in Support of their Mbtibimine on
Damages‘(Mertz Reply), ECF No. 174, 1, 5; Mertz Opposition, 10.)
b. Calculation of Damages for Breach of Fiduciary Duty

As a final note, the Court holds that damages from breach of fiduciary duty depend upon
the nature of the wrongs that Chubb can prove were committed by Mertz DefeBéanBtalp
& Blade, Inc. v. Advest, Inc309 A.D.2d 219, 226, 765 N.Y.S.2d 92, 97 (2003) (holding that in a
breach of fiduciary duty context, “the proper measure of damages [] depends on tlee precis
nature of the wrong or wrongs committed by defendant$ertz Defendants contend that out-
of-pocket loss is the correct measure for breadldo€iary duty damages, (Mertz Motion, 16),
whereas Chubb argues thatasaching fiduciaes Mertz Defendants are required to disgorge
all profit gained as a result of the violation of trust. (Chubb Motion, 7.)

As the Southern District recently explath “[t]he calculation of damages in breach of

fiduciary duty cases is predicated upon the type of misconduct in which the fidugagee’
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Negrin v. Kalina No. 09 CIV. 6234 LGS KNF, 2013 WL 6671688, at *4 (S.D.N.Y. Dec. 17,
2013)report and recommendation adopt&th. 09 CIV. 6234 LGS, 2014 WL 67231 (S.D.N.Y.
Jan. 7, 2014) (citingstate of Jane®0 N.Y.2d 41, 55, 659 N.Y.S.2d 165, 172 (1997) (lost-
profit measure of damages applies where the fiduciary's misconduct consistiidenatieself-
dealingand faithless transfers of trust property, whereas the value of lost eafii@lproper
measure of damages when the fiduciary's misconduct is the negligenoretéithe assets that
he or she should have sold)). When the parties are claiming ftaedntasure of damage is
‘the actual pecuniary loss sustained as the direct result of the wrblegin,2013 WL
6671688, at *4 (citing.ama Holding Co. v. Smith Barney In88 N.Y.2d 413, 421, 646
N.Y.S.2d 76, 80 (1996)). In other cases where a fiduciary violates his position of trust, courts
have held that he must account for all the profits derived therefrom. Such casesneobtiéo |
the misuse of insider information, gained as the result of a heightened relatidestiibed in
Section A.l,supra® See ABKCO Music, Inc. v. Harrisongs Music, LT@2 F.2d 988, 995-96
(2d Cir. 1983) gongwriter's former business manager had breached his fiduciary duty to
songwriter by using confidential information for his own benefligmond v. Oreamun@4
N.Y.2d 494, 497-98, 301 N.Y.S.2d 78, 80 (1969) (officers and directors, who used material
inside information, are accountable in shareholder's derivative action to their tonsofar

their gains from transactions in company's stogkgjla v. Graham-Paige Motors CorR32

8Rule 16(b) of the Securities Exchange Aibws recovery oprofitsrealized by insiders (officers,
directors, or beneficial owners of more than 10% of the issuer's exgaityities at the time of both purchase and
sale) from the purchase and sale of any equity security of the issbigr aviy period of less than six mtbs. As
noted inDiamond v. Oreamunahough defendants at the state level may be able to avoid liability un@gr th@
same principles apply, and states will condemn “the same sort se‘ab@ fiduciary relationship’ as is condemned
by the Federdhw.” 24 N.Y.2d at 501.
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F.2d 299, 302 (2d Cir. 1956) (stockholder's action to cover short swing praodigs Securities
Exchange Act 86(b)). The Court reserves judgment on the appropriate measure of damages,
which will depend on thdeterminations maght trial as to the nature of the parties’ relationship
and the nature of the wrongs (if any) committed by Mertz Defendants.
CONCLUSION

For the foregoing reasorBlaintiffs’ motion is DENIED, Mertz Defendants’ motion is
GRANTED in part, and the Court withholds judgment as to the remaining issues. In sgoldin
the Court rules:

(1) Plaintiffs have the initial burden to prove damages, under botirélaeh of fiduciary
duty burden shifting and the wrongdoer rule;

(2) Whether the Mertz Defendants were agents @finlsured parties is a question of fact
not proper for a motiom limine;

(3) Out-of-pocket loss is defined as the difference between the actual claim payments and
the actual cost of the covered repair work, which is the same (disregardingupdof
overheajlas what Chubb should have paid if the estimates were not inflated; and

(4) Both parties are allowed to submit any admissible and relevant evidence¢o pr
such out-of-pocket loss.

The Court reserves judgment on the proper calculation of darfftagbsbreach of

fiduciary duty, which will depend upon the nature of the wrongs that Chubb can prove were
committed by Mertz Defendants. The Court respectfully directs the Clerknintge the

motions at ECF Nos. 161 and 167.
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With regards to the. summary judgment briefing on the issue of an agency relationship,
the Mertz Defendants should submit moving papers no later than January 22, 2016. Chubb’s
opposition will be due February 5, 2016, and reply papers will be due February 19, 2016. The
parties are directed to review the Cowrt’s individual rules regarding motion practice.

zf?/‘
Dated: January /42016 SO ORDERED:

White Plains, New York ///

NELKON $-ROMAN
United Sfates District Judge
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