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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BENJAMIN SMALLS,

Retitioner,
Case No. 12-CV-2083 (KMK) (LMS)
V.
ORDER ADOPTING R&R

WILLIAM LEE, Superintendent,

Respondent.

KENNETH M. KARAS, District Judge:

On March 19, 2012, Benjamin Smalls (“Petitioner”), proceeding pro se, filed a petition
for a writ of habeas corpus pursuant to 28.0. § 2254, (the “Petition”), challenging his
October 14, 1999 judgment of conviction in Newrk state court and his aggregate term of
imprisonment of 31 years todifin prison after being convicted of multiple counts of, among
others, kidnapping, assault, anddiary. (Pet. for Writ of Habeas Corpus 1 (*Pet.”) (Dkt. No.
2).) On April 27, 2012, the case was referred tgistaate Judge Lisa Margaret Smith (“Judge
Smith”) pursuant to 28 U.S.C. 8§ 636(b)(1pe€Order Referring Case to Magistrate Judge (Dkt.
No. 8).) On May 24, 2016, Judge Smith issadgleport and Recommaeattn (the “R&R”)
recommending that the Petition be denieSleeDkt. No. 64.) For the reasons set forth below,
the Court adopts the R&R.

I. Background

The factual and procedural b@eound of this case is setrfo, in part, in the R&R.

(R&R 3-8.) Because of the complex historyttu case, the Court nevertheless relates the

pertinent facts.
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On October 14, 1999, Petitioner was convigteWestchester CoupntSupreme Court for
kidnapping in the first degree, dxcounts of assault in the el degree, burglary in the first
degree, criminal use of a firearm in the firsgae, three counts of criminal possession of a
weapon in the third degree, and menacing irsde®nd degree. (Pet) lAfter the close of
evidence but prior to the readinfthe verdict, Petibner absconded. (Re$g'Mem. of Law in
Opp. to Pet. for Writ of Habeas Corpus (4p&’s Opp.”) Ex. 46, at 6—7 (Dkt. No. 25).)
Petitioner was thereafter sentenced in absentia to an aggregate indeterminate term of 31 years to
life. (Seeidat 13-18.) When asked by the Peoplemdusentencing abotie possibility of
post-release supervision, the dowmarked that it “[would] natay anything about it. The
statute will take care of it.”lq. at 13.) With Petitionés whereabouts still unknown,
Petitioner’s attorney filg a notice of appeal.SéeResp’t's Opp. Ex. 2.) Upon motion by the
People, the New York Appellai@ivision (the “Appellate Divsion”) dismissed the appeal
because Petitioner, as a fugitive, was “not amertaltlee jurisdiction of [the] court.” (Resp’t's
Opp. Ex. 4.)

On July 21, 2000, after Petitioner’s appretien, the recordsoordinator at the
correctional facility to whichPetitioner was committed submitted an inquiry to the trial judge
asking for clarification on certain issues WRhtitioner’s sentence and commitment foriBed
Pet. Ex. D.) On August 17, 2000, the trialdaesponded with a cected sentence and
commitment form, accurately reflecting the sentearally imposed at Petitioner’s sentencing.
(See id.Resp’t’s Opp. Ex. 46.)

Petitioner thereafter filed the first of seakactions challengg his conviction and
sentence. On June 24, 2000, Petitioner filetbasprhabeas corpus petition in New York

Supreme Court, arguing that tivas deprived effective asssice of counsel at sentencing



because the attorney who represented hiselttencing was different from the one who
represented him at trialSéeResp’t's Opp. Ex. 5.) Following opposition briefing from the
People, $eeResp’t’'s Opp. Ex. 6), Petitioner submdta supplemental reply brief alleging
ineffective assistance of counsel at trial and defectiveness of the indicteeefRe$p’'t's Opp.

Ex. 7)! The Supreme Court of Westchester Counetlyl that because a habeas petition “cannot
be utilized to review claimed errors which could have beerdas appeal but were not,” and
because there was “absolutely no merit to any [6f]etitioner’s contentions,” the petition was
denied. [d. at 3.) That judgmemwas affirmed on appeal, with the Appellate Division
concluding that a habeas proceeding “was regfpropriate vehicle fasserting the claims
raised in the petition.(Resp’t’'s Opp. Ex. 11.)

On April 12, 2002, Petitioner filed a pro s®tion pursuant to New York Criminal
Procedure Law (“CPL”") 88 440.10(1)(a), (h), argyithat the incident report generated by the
local police department was insufficient, the atdient was defective for not having been signed
by the foreperson and the district attorney, and/&e denied effective assistance of counsel at
sentencing. §eeResp’t’'s Opp. Ex. 13.) The Supremeutt of Westchester County denied the
motion, saying that “a CPL 440.10 motion cannot be utilized as a substitute for direct appeal”
and noting that Petitioner’s arguments were without merit anyw8geResp’t's Opp. Ex. 15, at
2.) The Appellate Division deniddave to appeal the decisiorSegResp’t’'s Opp. Ex. 19.)

On June 16, 2003, Petitioner, through pro bogalleounsel, filed a motion to renew the
§ 440.10 motion. eeResp’t’'s Opp. Ex. 21, at unnumbered 8.) The motion, which is not in the

record, was denied on August 25, 2008l.)(

! Petitioner’s supplemental reply brief is not in the record.
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On October 18, 2004, Petitioner, proceeding again pro se, moved in the Appellate
Division to vacate the dismissall his direct appeal frorhis conviction, arguing that the
appellate court had failed to appoint an aggrto represent Petitiorig interests when the
appeal was pendingSéeResp’t's Opp. Ex. 21.) That motion was denied on November 23,
2004. GeeResp't’'s Opp. Ex. 23.)

On July 21, 2006, Petitioner, still proceeding peo filed his first fderal habeas petition
(the “First Federal Habeas R&tn”), arguing that (1) there wam valid indictment, (2) he was
denied effective assistance of counsel at seitgn(3) he was denidtie right to counsel on
direct appeal, (4) he was denied the rightounsel when the trial court conducted a
resentencing hearing in the absence of Petitioneounsel, (5) he was denied due process and
equal protection when the appellate court redusehear his constitutional arguments on direct
appeal, and (6) he is actually innoceriedResp’t's Opp. Ex. 25, at unnumbered 8-13.) On
November 26, 2006, Judge Charles E. Brieant denied the petition, Haafitige petition was
time-barred and, even if the claims were timelypthem were procedurally defaulted because
the arguments could have been rdjsmut were not, on dict appeal. SeeResp’t's Opp. Ex.

27.) While Petitioner’s appeal of the Sec@ictuit’s affirmance othat decision to the

Supreme Court was pending, Petitioner movederdibktrict court under Federal Rule of Civil
Procedure 60(b) to vacate the judgme®eeResp’t's Opp. Ex. 29.) The motion was denied by
Judge Cathy Seibel on September 10, 208@eResp’t’'s Opp. Ex. 31.5ee Smalls v. Smjth

No. 05-CV-5182, 2009 WL 2902516 (S.D.N.Y. Sept. 10, 2009).

On May 5, 2009, Petitioner, still pro se, moved under CPL § 440.20 to vacate his
sentence on the grounds that the judgment ameérseing minutes did not reflect imposition of a

term of post-release supervision as requimgthw and his indeterminate sentence for the



kidnapping count was unlawful SéeResp’t's Opp. Ex. 33.) The motion was granted in part
and denied in part on June 29, 2009, when JBdglkara G. Zambelli, who had presided over
Petitioner’s trial, ordered that #te@ner be resentenced pursuanP&ople v. SparbeB89
N.E.2d 459 (N.Y. 2008kuperseded in part by statutd.Y. Correct. Law 8§ 601-d, N.Y. Penal
Law § 70.85as recognized in People ex rel. Joséph Superintendent of Southport Corr.
Facility, 931 N.E.2d 76 (N.Y. 2010), to include teywf post-release supervision for the
applicable countssgeResp’t’'s Opp. Ex. 35).

At his resentencing on August 18, 2009, Petitioner was initigtisesented by Andrew
Proto. GeeResp’t’s Opp. Ex. 47.) Mr. Proto disclakt® the court that he worked for the
Westchester County District Attorney’s Office thg part of Petitioner’s case, and while Mr.
Proto felt there was no conflid®®etitioner indicated at the regencing that he was concerned
with the possible cohtt of interest. [d. at 5.) The court dismissed Mr. Proto and ordered the
resentencing adjourned until takernoon when a new attorney could be secured for Petitioner,
noting that “[w]e had all othese other lawyers here this morning, todd. &t 5-7.) In the
afternoon, Paul Pickelle appearmau behalf of Petitioner.ld. at 7.) Mr. Pickde noted that he
“had occasion to speak briefly with [Petitioner]” and knew thditiBeer “would like to address
the [c]ourt at some point, as well.1d( at 8.) When asked whether he wanted to be heard
regarding the amount of post-release supamitd be imposed on each count, Mr. Pickelle
declined. $ee idat 10.) The court proceeded to impdlse maximum post-release supervision
term for each count.Sge idat 12-14.)

Petitioner, through counsel, appealed themeseing, arguing that he was deprived of
effective assistance of counsel because Mr. Rekeads not familiar withhis case and that the

court should have conductegbl@nary resentencing in light of the addition of post-release



supervision. $eeResp’t’'s Opp. Ex. 36.) Petitioner filedsupplemental pro se brief reiterating

the arguments in the counseled brief andmgisi number of arguments with respect to the
underlying conviction. $eeResp’t's Opp. Ex. 38.) The Appellate Division affirmed on May 17,
2011, saying that the ineffecti@ssistance of counsel claims were “based upon matter dehors the
record” and could “not be reviewed on direct@gly’ and noting that those claims were without
merit anyway. $eeResp’t’'s Opp. Ex. 40.) The AppellaBavision further held that the

remaining contentions were egthunpreserved for appellate rewi or not properly before the

court. See id).

Petitioner, proceeding again pro se, theredifiesat the instant Petition. Petitioner makes
six claims in the Petition: (1) he is actualiyocent because the indictment against him was
defective; (2) he received ineffective assistanceoohsel at all sentencing stages; (3) he was
denied his right to a jury trialhen the judge used information sigte the province of the jury to
enhance his sentence; (4) he was denied cwgeps when the Appellate Division denied his
initial direct appeal and whehe Appellate Division refused to review his pro se supplemental
brief on direct appeal from $iresentencing; (5) the Peoplédd to disclose exculpatoirady
material showing that there were no chargesrsg#ietitioner and th#éthe grand jury did not
indict him; and (6) the People filed a false ddifvit in the Appellate Division saying they had
filed an opposition to Petitner’s pro se supplemental brief when they had not actually done so.
(Pet. 8-10.) Petitioner later added a claim thatPeople failed to disclose exculpatBrady
material showing that two of Petitioner’s attorneys were not licensed to practice law in New
York. (SeePet’r's Suppl. Mem. to Pet. for Habeas Corpus (“Pet’r's Suppl. Mem.”) (Dkt. No.

46).)



After Petitioner filed tle Petition in this Court, Respondeasked the Court to consider
whether the Petition was an impermidgisecond or successive petitiodeéletter from John
James Sergi, Esq., to Court (July 25, 2012) (Dkt. I8); Letter from John James Sergi, Esq., to
Court (July 25, 2012) (Dkt. No. 14).) The Courtedenined that the Petition was not a second or
successive petition because 8marberresentencing resulted in an amended judgment that,
under Second Circuit precedent, entitledtfeeter to challenge the underlying conviction a
second time. eeR. & R. (Dkt. No. 20); Order dopting R. & R. (Dkt. No. 23).)

Petitioner subsequently filed\dotion for Summary JudgmensdePet'r's Mot. (Dkt.

No. 53)), to which Respondent repliege€Aff. of Lisa M. Denig in Opp. to Mot. for Summ. J.
(Dkt. No. 59)). Judge Smith issued the R&Rommending dismissal of the Petition on May 10,
2016, and it was docketed on May 24, 2018eeDkt. No. 64.) Petitioner timely filed his
objections to the R&R on July 14, 201&e€Pet'r’'s Obj. to R&R (“Pé&r's Obj.”) (Dkt. No.
67); see alstMemo Endorsement (Dkt. No. 63) (extemgliPetitioner’s time to object to the
R&R).)

[I. Discussion

A. Standard of Review

1. Review of a Magistrate Judge's Report & Recommendation

A district court reviewing a report and recommendation addressing a dispositive motion
“may accept, reject, or modify, in whole orpart, the findings or recommendations made by the
magistrate judge.” 28 U.S.C. 8§ 636(b)(1)ndgr 28 U.S.C. § 636(b)(and Federal Rule of
Civil Procedure 72(b), a partyay submit objections to the giatrate judge’s report and
recommendation. The objections must be “sp&c#nd “written,” Fed. R. Civ. P. 72(b)(2), and

must be made “[w]ithin 14 days after being sslhwith a copy of theecommended disposition,”



id.; see als®8 U.S.C. § 636(b)(1), plumn additional three days when service is made pursuant
to Federal Rule of Civil Procedure 5(b)(2)(C)—(#g¢eFed. R. Civ. P. 6(d), for a total of
seventeen dayseeFed. R. Civ. P. 6(a)().

“A district court evaluating anagistrate judge’s report maylopt those portions of the
report [and recommendation] to which no ‘spechficitten objection’ ismade, as long as the
factual and legal bases supporting timdings and conclusions settfoin those sections are not
clearly erroneous or contrary to law&dams v. N.Y. State Dep’t of EQUBS5 F. Supp. 2d 205,
206 (S.D.N.Y. 2012) (internal quotation marks omittedfjd sub nom. Hochstadt v. N.Y. State
Educ. Dep’t 547 F. App’x 9 (2d Cir. 2013). Howevavhere a party timely objects to a report
and recommendation, as Petitioner Hase here, the district courtiews the parts of the report
and recommendation to whithe party objected de nov&ee28 U.S.C. 8§ 636(b)(1); Fed. R.
Civ. P. 72(b)(3). “When a [petitioner] simplylr@shes the same arguments set forth in [his]
original petition, however, such objections do not suffice to invoke de novo review of the
[rleport.” Aponte v. CunninghanNo. 08-CV-6748, 2011 WL 1432037, at *1 (S.D.N.Y. Apr.
11, 2011) (italics omittedksee also Hall v. HerbertNos. 02-CV-2299, 02-CV-2300, 2004 WL
287115, at *1 (S.D.N.Y. Feb. 11, 2004) (“[T]o thdext that a party siply reiterates his
original arguments, the [clourtviews the report and recommendatonly for clear error.”).

Finally, pleadings submitted by pro se litigants lheld to a less strict standard than those
drafted by attorneysSee Fed. Express Corp. v. Holowe&&2 U.S. 389, 402 (2008) (“Even in
the formal litigation context, pro se litigants éed to a lesser pleading standard than other
parties.” (italics omitted)). Because Petitioiseproceeding pro se, the Court construes his
pleadings to raise the strongasjuments that they suggeS§tee Triestman v. Fed. Bureau of

Prisons 470 F.3d 471, 474-75 (2d Cir. 2006) (per curiam).



2. Habeas Corpus Review

Petitions for a writ of habeas corpus governed by the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”), which pralgs that “[tjhe writ may not issue for any
claim adjudicated on the merits by a state cougsasthe state court’s csion was ‘contrary to,
or involved an unreasonable applion of, clearly established éferal law as determined by the
Supreme Court of the United States,” or wasstdx on an unreasonable determination of the
facts in light of the evidence presented in the State Court proceedifgps v. Poole687 F.3d
46, 50 (2d Cir. 2012) (quoting 28 U.S.C. § 2254(d)(1)~( this context, “it is the habeas
applicant’s burden to shothiat the state court applied [federal]do the facts of his case in an
objectively unreasonable mannei/oodford v. Visciotti537 U.S. 19, 25 (2002) (per curiam).
“[A]n unreasonable application isftérent from an incorrect one.Bell v. Cone535 U.S. 685,
694 (2002)see also Schriro v. Landrigab50 U.S. 465, 473 (2007) (“The question under
AEDPA is not whether a federal wa believes the state courtigetermination was incorrect but
whether that determination was unreasogad substantially highehreshold.”).

Section 2254(d) “reflects theew that habeas corpisa guard against extreme
malfunctions in the state criminal justice systenut,a substitute for ordinary error correction
through appeal."Harrington v. Richter562 U.S. 86, 102—03 (2011) (internal quotation marks
omitted). Consequently, a federal court must deny a habeas petition in some circumstances even
if the court would have reached a conclusion dififé than the one reached by the state court,
because “even a strong case for relief does eainnthe state court’s contrary conclusion was
unreasonable.’ld. at 102;see alscCullen v. Pinholster563 U.S. 170, 202-03 (2011) (“Even if
the [federal] Court of Appeals might have reathelifferent conclusion am initial matter, it

was not an unreasonable applicatidrour precedent for the [stateurt] to conclude that [the



petitioner] did not establish prejudice.Hawthorne v. Schneiderma®95 F.3d 192, 197 (2d
Cir. 2012) (“Although we might not ka decided the issue in the way that the [New York State]
Appellate Division did—and ind&l we are troubled by the outcome we are constrained to
reach—we . . . . must defer to the determinatioderiay the state court . . . .” (citation omitted)).

Under AEDPA, the factual findings of statourts are presumed to be correbee?8
U.S.C. § 2254(e)(1)elson v. Walkerl21 F.3d 828, 833 (2d Cir. 1997). A petitioner can rebut
this presumption only by “clear and conging evidence.” 28 U.S.C. 8§ 2254(e)(49g also
Cotto v. Herbert331 F.3d 217, 233 (2d Cir. 2003) (samEinally, only federal law claims are
cognizable in habeas proceedings. “[l]t is that province of a fedal habeas court to
reexamine state-court determinations on deateguestions. In condting habeas review, a
federal court is limited to deciding whetheca@viction violated the Constitution, laws, or
treaties of the United StatesEstelle v. McGuire502 U.S. 62, 67-68 (199kee als@®8 U.S.C.
8 2254(a) (“The Supreme Court, a Justice theweaoftcuit judge, or a district court shall
entertain an application for a waf habeas corpus ipehalf of a person in custody pursuant to
the judgment of a State court only on the grotlvad he is in custody in violation of the
Constitution or laws or treaties of the United States.”).

a. Exhaustion

“Before seeking a federal writ of habeas corpus, a state prisoner must exhaust available
state remedies, thereby giving the Stateohyortunity to pass upon and correct alleged
violations of its prisones’ federal rights.”Baldwin v. Reesé41 U.S. 27, 29 (2004) (citation
and internal quotation marks omittedge als®8 U.S.C. § 2254(b)(1)(A) (“An application for a
writ of habeas corpus on behalf of a persooustody pursuant to the juaignt of a State court

shall not be granted unless it &aps that . . . the applicant ladausted the remedies available
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in the courts of the State . . . .”). Accordindihe prisoner must fairly present his claim in each
appropriate state court (includiagstate supreme court with pawef discretionary review),
thereby alerting that court to thederal nature of the claim.Baldwin 541 U.S. at 29 (internal
guotation marks omitted¥ee als®8 U.S.C. § 2254(c) (“An afipant shall nobe deemed to
have exhausted the remediesikade in the courts of the State, within the meaning of this
section, if he has the right undbe law of the State to raidey any available procedure, the
guestion presented.”). This requirement reflemportant “notion®f comity between the
federal and State judicial systemstrogov v. Att'y Genl191 F.3d 188, 191 (2d Cir. 1999).
However, “[a]n application for a writ of baas corpus may be denied on the merits,
notwithstanding the failure of the glcant to exhaust the remedi@gilable in the courts of the
State.” 28 U.S.C. § 2254(b)(2).

There are two components tetbxhaustion requiremengtee McCray v. Bennet
No. 02-CV-839, 2005 WL 3182051, at *7 (S.D.NNov. 22, 2005) (“A two-step analysis is
used to determine whether a claim has been etdthus. .”). “First, the petitioner must have
fairly presented to an appropriate state cowtstime federal constitatial claim that he now
urges upon the federal courtKlein v. Harris 667 F.2d 274, 282 (2d Cir. 198b)erruled on
other groundsy Daye v. Att'y Gen.696 F.2d 186, 195 (2d Cir. 1982) (en basekg also Turner
v. Artuz 262 F.3d 118, 123 (2d Cir. 2001) (same). Tauirement is satigfd if the claim is
presented in a way that is “likely to aléne court to the claim’s federal natur®aye 696 F.2d
at 192, and the state courts are “apprised of thatliactual and the legal premises of the claim
[the petitioner] asserts in federal couttgnes v. Vaccdl 26 F.3d 408, 413 (2d Cir. 1997)
(alteration in original) (interdajuotation marks omitted). In other words, a state prisoner need

not cite “chapter and verse of the Constitution” to satisfy this requirerDaye 696 F.2d at
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194. However, it is “not enough that all thettanecessary to support the federal claim were
before the state courts, or that a somegveimilar state-law claim was madeXhderson v.
Harless 459 U.S. 4, 6 (1982) (citation omitted). Rather, the claims must be made in such a way
SO as to give the state courtdair opportunity to apply contralhg legal principles to the facts
bearing upon his constitutional claimld. (internal quotation marks omitted).

“Second, having presented his femleconstitutional claim to an appropriate state court,
and having been denied relief, the petitioner rhase utilized all available mechanisms to
secure [state] appellate reviewtbé denial of that claim.Klein, 667 F.2d at 28%ee also
Pettaway v. BrownNo. 09-CV-3587, 2010 WL 7800939, at ¢S.D.N.Y. May 3, 2010) (same),
adopted by2011 WL 5104623 (S.D.N.Y. Oct. 26, 2011h New York, “a criminal defendant
must first appeal his or her conviction to thgpellate Division, and then must seek further
review of that conviction by applying to the @bof Appeals for a ceridate granting leave to
appeal.” Galdamez v. Kean&94 F.3d 68, 74 (2d Cir. 2005). thfe petitioner fails to exhaust
his or her state remedies through this entire appeal process, he or she may still fulfill the
exhaustion requirement by collaterally attacking the conviction via available state meSeeds.
Klein, 667 F.2d at 282—-83Vest v. Sheahaho. 12-CV-8270, 2014 WL 5088101, at *3
(S.D.N.Y. Sept. 18, 20148parks v. BurgeNo. 06-CV-6965, 2012 WL 4479250, at *4
(S.D.N.Y. Sept. 28, 2012Torres v. McGrath407 F. Supp. 2d 551, 557 (S.D.N.Y. 2006);
Rivera v. Conway350 F. Supp. 2d 536, 544 (S.D.N.Y. 2004). For example, in New York a
defendant may challenge the conviction based dtensanot in the record that could not have
been raised on direct appesg¢eN.Y. Crim. Proc. Law § 440.10, batdefendant may not seek
collateral review of claims that could haveen raised on direct appeal and were ses,id.

§ 440.10(2)(c)see also O’Kane v. Kirkpatriciko. 09-CV-5167, 2011 WL 3809945, at *7
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(S.D.N.Y. Feb. 15, 2011) (*Under New York law, all claims that are record-based must be raised
in a direct appeal. . . . Itis only wher@endant’s claim hinges upon facts outside the trial

record, that he may collaterally attack basviction by bringing a claim under CPL 8§ 440.10."),
adopted by2011 WL 3918158 (S.D.N.Y. Aug. 25, 2011).

b. Procedural Default

In addition to the exhaustion requirement, @efal court “will not consider an issue of
federal law on direct review from a judgment ddtate court if that judgnm rests on a state-law
ground that is both ‘independent’ of the meritshed federal claim and an ‘adequate’ basis for
the court’s decision.'Harris v. Reed489 U.S. 255, 260 (1989). A state court decision is
“independent” when it “fairly appearsd rest primarily on state lawdimenez v. Walked58
F.3d 130, 138 (2d Cir. 2006) (citirigpleman v. Thompspb01 U.S. 722, 740 (1991)). A
decision is “adequate” if it is “firmly estdéished and regularly followed’ by the state in
guestion.” Garcia v. Lewis188 F.3d 71, 77 (2d Cir. 1999) (quotiRgrd v. Georgia498 U.S.
411, 423-24 (1991)). “Although this doctrine originaitethe context of state-court judgments
for which the alternative state and federal groumelee both ‘substantiveh nature, the doctrine
‘has been applied routinely state decisions forfeiting feder@hims for violation of state
procedural rules.””Harris, 489 U.S. at 260—6%ge also Colemam01 U.S. at 732 (“[A] habeas
petitioner who has failed to meet the Statetscpdural requirementsrf@resenting his federal
claims has deprived the stataucts of an opportunity to adels those claims in the first
instance.”).

“If it fairly appears that the state court tits decision primasilon federal law, [a]
[c]lourt may reach the federal question on reViamless the state court “clearly and expressly

state[d] that its judgment resbn a state poedural bar.”Harris, 489 U.S. at 261, 263 (internal
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guotation marks omitted). This “plain statememnife applies only “when it fairly appears that a
state court judgment rested primarily on fetiera or was interwoven with federal law.”
Coleman 501 U.S. at 739. When analyzing whethsetade court decision rested primarily on
federal law or was interwoven with federal laie court should considéfl) the face of the
state-court opinion, (2) whethtite state court was ane of a procedural bar, and (3) the
practice of state courts in similar circumstanceBriienez458 F.3d at 145 (2d Cir. 2006). In
cases where there is no evidetioe state court rested its dgon on federal law, a federal
habeas court may “presume that silence énféite of arguments asserting a procedural bar
indicate[s] that [an] affirmance wabn state procedural ground€Juirama v. Michelg983 F.2d
12, 14 (2d Cir. 1993). “Dismissal for a procedutadault is regarded asdisposition of the
habeas claim on the meritsAparicio v. Artuz 269 F.3d 78, 90 (2d Cir. 2001).

New York permits criminal defendants grdne application for direct reviewseeN.Y.
Comp. Codes R. & Regs. tit. 22, § 500.20(a)J#jjenez458 F.3d at 149 (“[The petitioner] has
already taken his one direct apppaider New York law] . . . .”). “New York procedural rules
bar its state courts from hearing either claina ttould have been raid on direct appeal but
were not, or claims that weretially raised on appediut were not presésd to the Court of
Appeals.” Sparks 2012 WL 4479250, at *4. Accordingly, those situations, a petitioner no
longer has any available state court remedy thedinexhausted claims are therefore deemed
exhausted, but procedurally barregee Carvajal v. Arty633 F.3d 95, 104 (2d Cir. 2011) (“If a
habeas applicant fails to exhaust state reméxyidailing to adequately psent his federal claim
to the state courts so thaetktate courts would deem thaioh procedurally barred, we must
deem the claim procedurally defaulted.” éadttion and internajuotation marks omitted)}ee

also Apariciq 269 F.3d at 90 (noting the reality tlthlteming an unpresented claim to be
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exhausted is “cold comfort”):An applicant seeking habeadie¢ may escape dismissal on the
merits of a procedurally defaulted claim only by demonstrating ‘cause for the default and
prejudice’ or by showing that he ‘actually innocent’ of the crieafor which he was convicted.”
Carvajal, 633 F.3d at 104 (quotingparicio, 269 F.3d at 90kee also Dretke v. Haleg41 U.S.
386, 388 (2004) (“[A] federal court will not entanm a procedurally defaulted constitutional
claim in a petition for habeas corpus absestt@ving of cause and prejudice to excuse the
default,” or a showing that theetitioner “is actuallynnocent of the underlgg offense . . . .").

B. Analysis

Petitioner raises a number of objections toR&d&R. In the interest of clarity, the Court
will group Petitioner’s objectionwgether where appropriate.

1. Factual Background

Petitioner first makes sevém@bjections to the backgund section of the R&R.
Petitioner objects that the R&R inaccurately st#tes Petitioner arguead his motion to vacate
his sentence in 2009 that “thensencing court failed to orallynpose the required term of
post-release supervision (PRS).” (Pet’r's Gh). Petitioner objects that this statement
misleadingly omits that Petitioner was fisentenced on December 21, 1999 and then
resentenced on August 17, 2000 without the court imggsost-release supervision orally or in
writing. (Id.) This distinction is immaterial. Theertinent issue raised in Petitioner’'s 2009
motion to vacate his sentence, as accurately relayed in the R&R, was that Petitioner’s sentence
did not include a term gdost-release supervision @Eguired by statute.SeeResp’'t's Opp. Ex.
33.) Contrary to Petitionerdaim, count 6 of his originalentence was not dismisse&eé
Resp’t's Opp. Ex. 47, at 6.) Theis no indication irthe record of such dismissal, and the

document to which Petitioner cites indicates nyetteat the correctional administration office
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needed clarification regartj the sentencing paperworkSeeResp’t’'s Opp. Ex. 33, at Ex. A.)
This objection is without merit.

In the same vein, Petitioner objects that theRR¢&ails to bring to this [Clourt’s attention
that the amended sentence of August 17, 2009 deae without counsdPetitioner, and the
imposition of [post-release superan].” (Pet’r's Obj. 6.) To th extent that such a fact is
relevant, the Court acknowledges that theestiron to Petitioner's sentence and commitment
form was done without Petitioner or counsel present, and did not purport to impose a term of
post-release supervision.

Petitioner next objects that the R&R inaately indicates that Respondent filed a
response in opposition to Petitioner’s Motion Bummary Judgment and argues that Judge
Smith failed to render a decision on the motidil. &t 7—8.) Both of these arguments are
contradicted by the facts. Respondentfde a response to Petitioner's Motiose€Aff. of Lisa
M. Denig in Opp. to Pet'r's Mot. for Summ. J.KDNo. 59)), as Petitioner himself is forced to
concede,geePet’r's Obj. 7). That Respondent chéseanake an argument that the Motion was
not properly before the Court is of no impatter making that argument and preserving it for
appeal (hardly a “threat,” asrteed by Petitioner), Respondent pgeded to refute the claims in
Petitioner’'s Motion and point otiat all of the arguments madaethe Motion were merely
iterations of issues presentedhe original Petition. SeeAff. of Lisa M. Denig in Opp. to
Pet'r's Mot. for Summ. J. (DkiNo. 59).) Moreover, contraty Petitioner’s assertion, Judge
Smith did recommend a disposition of Petiter's Motion for Summary JudgmenSegeR&R
33.) Petitioner cite&iannulo v. City of New Yorl822 F.3d 139, 143 n.5 (2d Cir. 2003) in
arguing that Judge Smith was required to entemsary judgment in favor of Petitioner in light

of Respondent’s failure to resporfBet’r’'s Obj. 8). Notwithstading that Respondent did offer a
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response and that Judge Smith, as a magigidge, is not empowered to enter an order on a
dispositive motion, 28 &.C. § 636(a)—(b)ziannulois inapposite because Petitioner failed to
submit a Local Rule 56.1 statement and, in any e@atnuloheld that the failure of a non-
movant to contest a movant’s statement ofemal nondisputed facts does not “absolve[] the
district court of even checking whether theaton supports the assertion,” 322 F.3d at 143 n.5.
Petitioner’s objections here are without merit.

2. Timeliness of the Petition

Petitioner objects that Judge Smith improperly determined that Petitioner’s resentencing
in 2009 was &parberresentencing and that the recordeas that Petitioner’s resentencing “is
the result of the sentence bewagrated as illegal, unlawfudnd unauthorized pursuant to CPL
8§ 440.20.” (Pet'r's Obj. 8-9.) This objectianirrelevant because Judge Smith recommended
that, notwithstanding hetiew that Petitioner'Sparberresentencing did nserve to create an
amended judgment that wouldltthe statute of limitations foa habeas claim, the Petition
should be examined on its merits because Respondent waived such an argument by failing to
object to the Report & Recommendation issuedinyge Smith earlier ithe proceeding. (R&R
19-22.) Because the Court adopts Judge Snrghemmendation in that respect, Petitioner’s
objection is immaterial. Moreover, to the extent Petitianebjects that Judge Smith improperly
characterized the 2009 sentencing &parberresentencing, this arguntea without merit. The
state trial court, ipartially granting Petitioner's CPL440.20 motion to vacate his sentence,
invokedSparberas the ground for resentencingeéResp’t's Opp. Ex. 35, at 4-5.) “Itis well

established that a federal habeas court magewind-guess a state court’s construction of its

2 In addition, because the Court adopts Judge Smith’'s recommendation that Respondent has waived any argument as
to the timeliness of the Petition, the Court expresses no opinion on wh&bareresentencing gives rise to the

type of amended judgment contemplatedahnson v. United State®23 F.3d 41 (2d Cir. 2010) a@bnzalez v.

United States792 F.3d 232 (2d Cir. 2015).
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own law.” Policano v. Herbert453 F.3d 79, 92 (2d Cir. 2008ge also DiGuglielmo v. Smijth
366 F.3d 130, 137 (2d Cir. 2004) (holding th&@eral court on habeas review is not
empowered to second-guess a state courtssm@ation about the compliance of jury
instructions with state law). The state trialdts determination thaetitioner was resentenced
in accordance witparberis not up for review by this Court. Whether the resentencing was in
violation of Petitioner’s gnstitutional rights is arssue addressed below.

3. Issues Raised in the First Federal Habeas Petition

Petitioner objects that Judge Smith impropagpplied the law of th case doctrine to bar
consideration of the claims Petitier raised in his First Federal Habeas Petition, specifically
noting that his argument regarding Bady violation stemming froniRespondent’s purported
failure to disclose that the irddiment was defective was not raisedis earlier habeas petition.
(Pet’r's Obj. 10-12.)

The law of the case doctrine “counsels a tagainst revisiting itprior rulings in
subsequent stages of the same case aleeg@nt’ and “compking” reasons.” Ali v. Mukasey
529 F.3d 478, 490 (2d Cir. 2008). The rule metdisects a court’s digetion,” and “does not
limit the tribunal’s power.” Arizona v. California460 U.S. 605, 618 (1983ee also Doe v.
N.Y.C. Dep't of Soc. Seryg09 F.2d 782, (2d Cir. 1983) (imag that the Second Circuit
“view[s] . . . the law of the case doctrine@se of sound, albeit not inexorable, practice”).

The doctrine’s application in the habeas context iseanc Although the doctrine
purports to apply only to ruigs made in the “same casAlf, 529 F.3d at 490, the Second
Circuit has nevertheless applihak law of the case doctrine tortbebeas litigation of federal
issues decided against the petier in earlier habeas proceedings or on direct appeale.g.

DiGuglielmqg 366 F.3d at 135 (applying law of the case doctrine on renewed petition for habeas
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relief); United States ex rel. Epton v. Nendd6 F.2d 363, 365-66 (2d Cir. 1971) (applying law
of the case doctrine in a habeas case wher8dipreme Court had dismissed the direct appeal
for want of a substantial feds question). Notwithstandingdbke cases, the Supreme Court has
long indicated that “[c]onu&ional notions of finality of litigation have no place where life or
liberty is at stake and infringement of constitutional rights is alleg8driders v. United States
373 U.S. 1, 8 (1963). For example, “it is well-sdtthat res judicata has no application in the
habeas corpus or § 2255 contextfuniz v. United State236 F.3d 122, 126 (2d Cir. 2001).
Though AEDPA created a “modified res judicata rukeetker v. Turpin518 U.S. 651, 664
(1996), “AEDPA did not abrogateeaiwell-settled traditional ruleMuniz, 236 F.3d at 126. In
light of the Supreme Court’s admonition againsbking common law rules of finality in habeas
proceedings, at least one court in the Seconditinas recognized the difficulty of applying the
law of the case doctrine to a habeas petitidae Colon v. Sheahado. 13-CV-6744, 2016 WL
3919643, at *9 (S.D.N.Y. Jan. 13, 201&jlopted by2016 WL 3926443 (S.D.N.Y. July 14,
2016). Accordingly, it is uncleavhether application of the laaf the case doctrine in this
context is appropriate.

Nor is the Court certain that footnote 19Miagwoodv. Peterson561 U.S. 320 (2010),
suggests an alternative methodegolving the case. There, tBapreme Court noted that where
a petitioner “reraise[s] every argument againstrdesee that was rejected by the federal courts
during the first round of federal hadsereview,” “[i]t will not take a court long to dispose of such
claims where the court has aldyaanalyzed the legal issuedd. at 340 n.15 (internal quotation
marks omitted). Judge Smith noted in the R&R Hidéast one court ithe Second Circuit has
interpretedMlagwoodto allow for summary dismissal of claims raised in earlier habeas petitions

that are not barred by AEDPA's limit aecond or successive petition§Se€éR&R 25 n.17
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(citing Campbell v. SheahaiNo. 14-CV-6585, 2015 WL 7288708 *2—3 (W.D.N.Y. Nov. 16,
2015) (Telesca, J.Mills v. LempkeNo. 11-CV-440, 2013 WL 435477, at *6 (W.D.N.Y. Feb. 4,
2013) (Telesca, J.)).) But Petitiane correct that the notion ef summary dismissal in such
circumstances is not explicitly endorsedMdggwood—the Supreme Court suggested only that
where an issue has been settled by a prior cdisgpsing of the claim a second time will not
entail significant effort by theecond court to reviethe issue. It isinclear whether this
observation empowers distriadwrts to summarily dismiss hads claims properly raised a
second time without undertaking an ipgdadent examination of the merits.

Nevertheless, the claims raised by Petitianghe First Federal Habeas Petition may be
disposed of on the ground that they are proadiudefaulted. Petitioner’s claims that the
indictment was defective and that he received ineffective assistaogarsdel at his initial
sentencing were considered and rejected byriddecourt on Petitioner’s first state habeas
petition because a habeas petition “cannot beetilto review claimed errors which could have
been raised on appeal but were noBedResp’'t’'s Opp. Ex. 7, at 3). The Appellate Division
affirmed that judgment, saying the habeas corpus proceeding “was not the appropriate vehicle for
asserting the claims raised in the petitiorSe¢Resp’'t’'s Opp. Ex. 11.) Although it is unclear
whether this qualifies as a “clear and express s&i€nthat the state court rejected the claims
on state procedural grounds, #és no indication that theate court rested its judgment on
federal grounds, and thus the “plaitatement” rule does not applgee Quirama983 F.2d at
14. In so concluding, the Court looks to thed of the opinion, whether the state court was
aware of a procedural bar, and the praaticgtate courts in similar circumstanceldmenez458
F.3d at 139. Here, the face of the opinion indicatasttte state court declined to address any of

the federal questions raised bytifener. And theras no question the seatourt was aware of
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the procedural bar—that was the primarynpoaised by the People in its brieSegResp’t’s
Opp. Ex. 9, at 8.) Finally, cowsrin New York routinely deine criminal defendants an
opportunity to raise argumentsarcollateral proceeding that cduiave been raised, but were
not, on direct appealSee, e.gPeople v. Stewarf47 N.E.2d 1182, 1183 (N.Y. 201 People v.
Hall, 683 N.Y.S.2d 422, 422 (App. Div. 1998eople ex rel. St. Germain v. Walké09
N.Y.S.2d 461, 462 (App. Div. 1994). In these aimstances, there is little doubt that the
dismissal of Petitioner’s claims was based ofiirmtiependent” and “adeqte state procedural
ground and are thus prateally defaulted here.

Similarly, Petitioner’s claims that he istaally innocent because the indictment was
defective and that the People failed tectbse exculpatory material pursuanBradyv.
Maryland 373 U.S. 83 (1963) showing that therer@vao charges against Petitioner and the
grand jury did not indict him febecause they are attemptserely recast procedurally
defaulted claims in different terms. Suchtategy does not exempetitioner from AEDPA’s
strict procedural requirement€&f., e.g, Rodriguez v. United Statedo. 97-CV-2545, 2005 WL
887142, at *6 (S.D.N.Y. Apr. 15, 2005) (rejecting thetitioner’s attempt to avoid the bar on
successive habeas petitions by recastingrgnment already dismissed by the cousi);v.

Kelly, No. 90-CV-603, 1992 WL 151901, at *3 (ENDY. June 16, 1992) (rejecting the
petitioner’s attempt to recast his due procegsraent as one for ineffective assistance of
appellate counsel in order to adaiertain exhaustion requirements).

Less clear is whether Petitioner's argumeat the Appellate Division’s dismissal of his
initial direct appeal denied him of due procesalso procedurally defaulted. After Petitioner
moved to vacate the dismissal of klirect appeal, the People filed their response, arguing that “a

defendant who absconds has no right to appellate review of his judgment of conviction.”
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(Resp'’t's Opp. Ex. 22, at 7.) The People nad argue that Petither's argument was
procedurally defective.See id. In denying Petitioner’'s motiothe Appellate Division offered
no commentary, only saying “the motion is denie(Resp’t's Opp. Ex. 23.) Where the face of
the decision is ambiguous and the opposition briefidghot raise the issue of a procedural bar,
the Court is not certain that Petitionetlaim here is procedurally defaulted.

However, although the Court declines to suamiy dismiss claims properly raised on a
second habeas petition, Judge Seibel's ordétediioner’'s Rule 60(b) Motion in the First
Federal Habeas Petition offers a guidepostlfsposing of Petitioner’s claim hereSgeResp’t’'s
Opp. Ex. 31.)See Small|2009 WL 2902516. There, Judge Setezlsoned that Petitioner had
failed to establish that the Appellate Division’s fadlio reinstate his dice appeal was “contrary
to, or involved an unreasonalapplication of, clearly establistid-ederal law, as determined by
the Supreme Court of the United States.”W28.C. § 2254(d)(1). Although Petitioner invoked
Second Circuit precedent in arguitingit a fugitive has a due praseright to have his direct
appeal heardee Taveras v. Smjth63 F.3d 141, 149 (2d Cir. 2008yudge Seibel noted that
AEDPA sets a higher bar for habeas relief. Nsureetitioner must showhat the state court
decision was contrary tupreme Couttaw, not merely the law dhe Second Circuit.Sge
Resp’t's Opp. Ex. 31, at 11$ee Smal|l2009 WL 2902516, at *10. Additionallyaverasis
distinguishable in tht the petitioner iTaveras unlike Petitioner here, was apprehended before
the time for a direct appeal had expire8edResp’t’'s Opp. Ex. 31, at 11$ee Smal|2009 WL
2902516, at *10see also Taverag63 F.3d at 150 (noting thattissue before the court was
limited to “when [a] fugitive is returned while his appeal is still pending”). Moredwereras
addressed a different issue of whether theipeér was entitled to appointment of counsek

Taveras 463 F.3d at 143, an issue not present here, despite Petitioner’s suggestion otherwise, as
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Petitioner was represented on his dilgggpeal by his retained counsekg€¢Resp’t's Opp. Ex. 2).
Were none of that sufficient to dispasfePetitioner’'s argument here, the courfeverassettled
the issue by stating that “clearly establishedkfal law does not provida constitutional right
to reinstatement of an appeal abandoned by escapavéras 463 F.3d at 149 (quotinipensen
v. Wainwright 615 F.2d 1077, 1080 (5th Cir. 1980)). Even assuming Petitioner’s claim on this
point is not procedurally daulted, it lacks all merit.

Thus, accepting Petitioner’s objectithat the law of the case donoe is inapplicable in
this circumstance, the claims raised in Petitioner’s First Federal Habeas Petition are again
dismissed here.

4. Ineffective Assistance of Counsel at 2009 Resentencing

Petitioner next objects thatdge Smith erred in holding thidte state court’s dismissal of
Petitioner’s ineffective assatce of counsel claim relatéa his 2009 resentencing was not
contrary to or an unreasonable application defal law. (Pet’r's Obj. 12.) Petitioner claims
that his counsel at resentencing was recruiteithéyrial court from the hallway the same day
that Petitioner was to face resentencing andtisatounsel, Paul Picke| was ignorant of the
facts and law related to Petitioner’s cadel. t 13—-14.)

Ineffective assistance of counsel claims analyzed under thabric established in
Strickland v. Washingto@66 U.S. 668 (1984)See Hemstreet v. Greiner91 F.3d 84, 89 (2d
Cir. 2007). Stricklandcreated a two-part test directiogurts to determine: (1) whether
counsel’s performance was deficient; and (2gthibr prejudice resulted from the attorney’s
deficient performanceSee466 U.S. at 68Harrington, 562 U.S. at 104. In order to satisfy the
deficiency prong, a petitioner mystove that “counsel’s repredation fell below an objective

standard of reasonablenesS&trickland 466 U.S. at 688. The Court must ask whether the
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“attorney’s representation amounted to incetepce under ‘prevailing professional norms,’ not
whether it deviated from bestgmtices or most common custonHarrington, 562 U.S. at 105.
The Court must “indulge a stropgesumption that counsel’s conddalls within the wide range
of reasonable professional asaiste; that is, the defendant masercome the presumption that,
under the circumstances, the challenged actig/hintie considered sound trial strategBéll v.
Miller, 500 F.3d 149, 156 (2d Cir. 20QMmternal quotation marks).

When assessing prejudice, the petitioner rdaghonstrate “a reasonable probability that,
but for counsel’s unprofessional erspthe result of the proceedinguld have been different.”
Strickland 466 U.S. at 694. A reasonable probabikty “probability sufficient to undermine
confidence in the outcomeld.

When the “highly deferential” standards createdhycklandand § 2254 act in tandem,
habeas review is “doubly” deferentiafarrington, 562 U.S. at 105. In the context of habeas
review of a state court judgmefithe question is not whethef@deral court beves the state
court’s determination under tigtricklandstandard was incorrect bwhether that determination
was unreasonable—a substantially higher threshd{@dwles v. Mirzayancé56 U.S. 111, 123
(2009) (internal quotation marks omitted).

There is an initial question of whethertiener’s claim in this respect has been
exhausted. In denying Petitionedsect appeal from his restencing, the Appellate Division
noted that “[t]o the extent that the defendant&ms of ineffective ssistance of counsel are
based upon matters dehors the record, they mayenaviewed on direct appeal.” (Resp’t’'s
Opp. Ex. 40, at 1.) The court thadded that “[ijnsofar as weeable to review those claims,
defense counsel provided the defendant with meaningful representatabi.In(New York,

“[c]laims for ineffective assistance of counbealsed on evidence outsitihe trial record should
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be raised in a collateral motion to vactite judgment pursuant to New York Criminal
Procedural Law § 440.10.Acosta v. CoutureNo. 99-CV-9727, 2003 WL 272052, at *6
(S.D.N.Y. Jan. 23, 2003). Courts in the Seconduli have held that when the Appellate
Division indicates that a claim for ineffectivesasstance of counselismreviewable on direct
appeal because it is based upon matters “deherrecord” and the petitioner fails to
subsequently file a CPL § 440.10 motion, thencléor ineffective assistance of counsel is
unexhaustedSee Anthoulis v. New YoiKo. 11-CV-1908, 2012 WL 194978, at *5 (E.D.N.Y.
Jan. 23, 2012) (“It remains open to [the petitipne have the state courts consider his
ineffective assistance claim based on off-the-record evidence on the merits. The claim is
therefore unexhausted.$joane v. RogkNo. 09-CV-5923, 2011 WL 2020573, at *5 (S.D.N.Y.
Apr. 6, 2011) (“Petitioner never filed a CPL § 440.10 motion with regard to this issue . . . .
Thus, . . . Petitioner’s claim of ineffectivesastance of trial counsi unexhausted.”gdopted
by2011 WL 2070754 (S.D.N.Y. May 19, 201Bcosta 2003 WL 272052, at *6. No New York
court has had an opportunity to examine Petitisreaim with a full record before it, and
therefore Petitioner’s claim for ineffective asance of counsel relating to his 2009 resentencing
is unexhausted.

However, “[a]n application for a writ of baas corpus may be denied on the merits,
notwithstanding the failure of thapplicant to exhaust remedies available in the courts of the
State.” 28 U.S.C. § 2254(b)(2). Because the resosdfficient to addres Petitioner’s claim for
ineffective assistance obuansel, the Court will exercises discretion to do so.

Respondent argues that because the resgngewas “conducted solely to allow a court
to declare the term qfost-release supervision,” there was “no genuine basis for an attorney to

object to this procedural ragencing.” (Resp’t's Opp. 27 Judge Smith likewise concluded
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that “there was no basis for degée counsel . . . to object teethesentencing and there is nothing
[defense counsel] could have done that woulceladtered the proceeding in any way.” (R&R
27.) These statements are only partially adeuras the trial court acknowledged during the
resentencing hearing, although the impositiopast-release supervision was nondiscretionary,
the range of post-release supsion for each count was withthe trial court’s discretion.Sege
Resp’t's Opp. Ex. 47, at 9-10.) For examplecouant two of burglary in the first degree,
Petitioner faced between tworda-half and five years of post-release supervisi®ee (dat 9.)
When the trial court asked defense counsel whdéthevanted to be heard on the amount of post-
release supervision to be impdsdefense counsel declinedseg idat 10.) The court
proceeded to impose the maximum term ot{pekease supervision for every coungeé idat
13-14.) In light of defense counsel’s decisiondb say anything at resentencing, it is unclear
whether counsel rendered any meaningful represente®iea.Kimmelman v.MorrispAd77 U.S.
365, 377 (1986) (“The constitutional guarantee of celjiwever, ‘cannot be satisfied by mere
formal appointment.” (quotind\very v. Alabama308 U.S. 444, 446 (1940pee also Johnson
v. United States313 F.3d 815, 818-19 (2d Cir. 2002) (“[D]eferounsel’s failug to object to a
sentencing calculation error tHitely resulted in an increase [the] defendant’s period of
incarceration constituteineffective assistance of counselc); Gonzalez v. United Staje&37
F. Supp. 2d 419, 423 (E.D.N.Y. 2004) (ineffectigsiatance of counselaim denied where
defense counsel had “argued vigorously in supgidnis client’s claim fo a lenient sentence”).
Fatal to Petitioner’s claim, however, is thigsence of prejudice. Even assuming defense
counsel’s representation was deficient, theroigvidence in the record that a plea for lower
terms of post-release supervision would hdtected the resentencing proceedings. At the

initial sentencing, conducted whiRetitioner was still at largéhe trial court commented: “The
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violent acts committed by [Petitioner] on Miss Wagner demonstrate his arrogance and
contemptuous attitude towards thghtis of others and the ruleslafv. [Petitioner’s] cowardice
in absconding serves tmderline the [c]ourt’s view of hirh.(Resp’t's Opp. Ex. 46, at 15.) And
prior to imposing the terms of pestlease supervision, the court noted:

| remember this trial very clearly. | reméer the trial on this charge, these charges

very clearly. | also remember you absconaed also forfeited bail and | remember

the people that put up their homes torgméee your return. | remember the facts

of this case. | remember the crimes you committed.
(Resp'’t’'s Opp. Ex. 47, at 12.) Moreover, when gia& opportunity at theriginal sentencing to
exercise leniency, the trial court declined)teacing Petitioner to the maximum indeterminate
term of 25 years to life for the kidnapping chargBeeResp’'t's Opp. Ex. 46, at 16.) There is
thus little doubt the trialaurt had no sympathy for Petitioner, and in light of these
circumstances, and in the absence of any ec&lemthe contrary, th€ourt is not persuaded
there is any “reasonable probability” that thel tciaurt would have imposed different terms of
post-release supervision had defense cowffsied more meaningful representatid®ee, e.g.
United States v. RoberstoNo. 09-CR-87, 2011 WL 5353071,*dt (D. Vt. Oct. 4, 2011)
(finding no prejudice where “thefevas] no reasonable probabilityat [evidence of diminished
capacity] would have altered the decision & sentencing judge,” nogirthat the sentencing
judge had already denied the redgudes a below-guidelines sentencaglopted by2011 WL
5507386 (D. Vt. Nov. 7, 2011Pena-Rosario v. United Statddo. 07-CV-1830, 2007 WL
4358465, at *6 (S.D.N.Y. Dec. 10, 2007) (finding nejpdice where the plaintiff “ha[d] not
explained how additional evidence concerningst@pe of his cooperation with the Government

would have eventuated in a non-guidelinegesece”). Accordingly, Petitioner’s claim for

ineffective assistance of counsetla 2009 resentencing fails on the merits.
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5. Impermissible Judicial Fact Finding

Petitioner objects that Judge Smith enredcecommending that the Court dismiss as
procedurally defaulted Petitionercdaim that the trial court ingymissibly enhanced his sentence
without allowing the jury tanake findings of fact. JeePet'r's Obj. 15.) P&tioner specifically
objects that Judge Smith erredconcluding that the Appellate Daion’s rejection of this claim
rested on a state procedural baéBedPet'r's Obj. 18-19.)

Petitioner raised this argument for the firste in his pro se supplemental brief filed in
the direct appeal frorthe 2009 resentencingS€eResp’t’'s Opp. Ex. 38, at 31-32.) There, he
argued that “the trial court wagven a sentencing range of between fifteen to twenty-five years
as an authorized minimum sentence for KidnappirtgenFirst Degree,” anithat “in violation of
[Petitioner’s] right to trial by jury[,] the cotentertained AGGRAVATING FACTOR'’S [sic] to
sentence [Petitioner] to the upgerm of twenty-five years.” Id. at 32 (citation omitted).) The
Appellate Division addressed Padiditier’s pro se arguments only bsgying that those contentions
were “not properly before [the]dlirt.” (Resp’t’'s Opp. Ex. 40, &) As set forth in the R&R,
this language, combined with the circumstances of the appeal and the practice of New York
courts, strongly suggests that the Appellate Division refused to address the arguments because of
a state procedural barS€eR&R 27-30.) As Judge Smith accurately notesdeR&R 29),
courts in New York have helddhin a direct appeal fromSparberresentencing, the appellant’s
right to appeal “is limited to the correati of errors or the abuse of discretairthe resentencing
proceeding’ People v. Lingle949 N.E.2d 952, 959 (N.Y. 2011) (phasis added). There is
little doubt that the Appellate Division relied arstate procedural bar to dismiss Petitioner’s
claims, which related to alleged errorsdeaarior to the resentencing proceeding, and,

accordingly, Petitioner may naise that claim again here.
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Even were the Court to entertain this clamwever, it is withoumerit. Petitioner is
correct that the Supreme Coursheeld that “any fact . . . thaicreases the maximum penalty
for a crime must be charged in an inthent, submitted to a jury, and proven beyond a
reasonable doubtApprendi v. New Jerse$30 U.S. 466, 476 (2000), and the Court later
extended that ruling to hold that “any fact thetreases the mandatory minimum is an ‘element’
that must be submitted to the jur@lleyne v. United State433 S. Ct. 2151, 2155 (2013). But
the Court also clarified that “nothing in [comomlaw] history suggestsahit is impermissible
for judges to exercise discretion—taking intmsigleration various factors relating both to
offense and offender—in imposing a judgmenthin the rangeprescribed by statute.”
Apprendj 530 U.S. at 481. The minimum term ofgnsonment for any indeterminate sentence
is one year. N.Y. Penal Law § 70.00(3). The satatute adds that where, as here, a defendant
is convicted of a class A-1 fehy, the “minimum period shall nbk less than fifteen years nor
more than twenty-five years.Id. 8 70.00(3)(a)(i). The statute veshe court with discretion to
determine, within that range, the minimum sentence a particular defendant will serve as part of
their indeterminate sentenc8ee id.Here, the trial court sentencBdtitioner within that range.
(SeeResp’t’'s Opp. Ex. 47.) There was no impermissible fact finding by the trial court that
served to increase the statutory minimunkefitioner's sentence—the statute properly
authorized the trial court to escise discretion in determiniriige bottom of the range of the
indeterminate sentenc&ee Ward v. Le®&No. 11-CV-1068, 2014 WL 2465607, at *4 (E.D.N.Y.
May 30, 2014) (“[A]s [the petitioner] actually coedes, the statutory range for [the conviction]
was an indeterminate sentence between a mmioiful5 to 25 years and a maximum of life
imprisonment. [The petitioner’s] sentence, obviously, fell well within that range. There was no

Apprendiviolation.” (citations omitted)). Riéoner’s claim hee thus fails.
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6. Failure to Review Pro Se Supplemental Brief

Petitioner next objects that Judge Smittee in recommending that the Court dismiss
Petitioner’s claim relating to the alleged failufethe Appellate Divgion to consider the
arguments made in Petitioner’s pro se sepyntal brief in his appeal from the 2009
resentencing. (Pet’r's Obj. 16—17Petitioner again objects thais 2009 resentencing was not a
Sparberresentencing and that he sventitled to plenary reviewf the entire conviction and
sentence. I¢.) As set forth above, whether the App&I®ivision was correct in holding that
Petitioner’s claims were “not pperly before [the] court,” (Resp’t's Opp. Ex. 40, at 2), is not an
issue this Court is competent to addresg, Policanp453 F.3d at 92 (“It isvell established that
a federal habeas court may not second-guesseacstattt's construction of its own law.”). There
being no ground to dispute the Appellate Divisiatosiclusion that Petdner’'s arguments raised
in his pro se supplemental Wrigere not reviewable, the Court concurs with Judge Smith’s
recommendation that the Appellate Division’s s&lito consider those arguments on the merits
was not contrary to or an unreasonapelication of Supreme Court precedent.

7. Actual Innocence

Petitioner objects that Judge Smith errethiting to address his actual innocence
argument. (Pet’r's Obj. 19-21.) To the extBetitioner’'s actual innocence argument is based
on the allegedly defective indictment, that clasndisposed of above. Moreover, a claim of
actual innocence must be grounded in “acisacompared to legal innocenc&Sawyer v.
Whitley, 505 U.S. 333, 339 (1992) (citir@mith v. Murray477 U.S. 527 (1986)). Petitioner’s
argument regarding the allegedly defective indient, even if taken as true, could prove only
legal innocence, and thus cannot sustain andai actual innocence. If Petitioner instead

intends to establish actual innocence asctual matter, his effort falls short.
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The Supreme Court has not “resolved whethprisoner may be entitled to habeas relief
based on a freestanding claim of actual innocenbEQuiggin v. Perkins133 S. Ct. 1924,

1931 (2013) (citingHerrera v. Colling 506 U.S. 390, 404-05 (1993)). The Supreme Court has
recognized, though, that “a petitioner otherwise sultgedefenses of abusive or successive use
of the writ may have his federal constitutional claim considered on the merits if he makes a
proper showing of actual innocenceHerrera, 506 U.S. at 404 (citin§awyer 505 U.S. 333).
Similarly, a habeas petitioner “may use his clainactual innocence as a ‘gateway,’ or a means
of excusing his procedural defaultRivas v. Fischer687 F.3d 514, 539 (2d Cir. 2012) (some
internal quotation marks omitted). The claimaofual innocence is thasprocedural “gateway”
to allow review of claims otherwasnot properly before the Coutd. at 540—-41.

To use a claim of actual innocence as agdoral “gateway,” the claim must be both
“credible” and “compelling.”ld. at 541. To be credible, tipetitioner must present “new
reliable evidence—whether it be exculpatecyentific evidence, trustworthy eyewitness
accounts, or critical physal evidence—that was nptesented at trial.’ House v. BeJl547 U.S.
518,537 (2006) (internal quotation marks omitted). BEocompelling, the petitioner must show
that “more likely than not, in light of hnew evidence, no reasonable juror would find him
guilty beyond a reasonable doubtd. at 538.

Petitioner has failed to make any such showing in this petition. Petitioner has not
presented any “new reliable evidence,” such as “scientific evidence, trustworthy eyewitness
accounts, or criticgbhysical evidence.'House 547 U.S. at 537 (internal quotation marks
omitted). Petitioner in fact, has adduced nodakévidence of actual innocence whatsoever.
Moreover, there is no basis for the Court to dode, based on the record before it, that “no

reasonable juror would find [Petitioner] guilty beyond a reasonable doldbtat 538. Beyond
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unsupported assertions to the contrary, Petitibae made no effort to meet the exacting
standard to establish actuahbcence. The purported actual innocence claim is insufficient to
excuse the fact that nearly af Petitioner's habeas clainase procedurally defaulted.

8. Filing of False Affidavit

Petitioner objects that Judge Smith erredummarily dismissing Biargument that the
People filed a false affidavit skrvice stating that gerved a response Retitioner’s pro se
supplemental brief, and that Petitioner is thereémitled to habeas reliefAs an initial matter,
Petitioner’s claim has not been exhausted, dsasenever presented this argument to a state
court. Exercising, however, its discratito dismiss the claim on the mergsg28 U.S.C.

§ 2254(b)(2), the Court determines that Petitioner’s claim fails.

First, as Petitioner concedes, the recorceotfl that the Peopfded an opposition to
Petitioner’s pro se supplementaidrand includes an affidavif service on both Petitioner and
Petitioner’s counsel at the timeSgeResp’'t’'s Opp. Ex. 39, at unnumbered 14.) Petitioner
objects that Gail Haddard, the individual who gdldly served Petitioner, is not counsel for
Respondent in this actionSéePet’r’'s Obj. 20.) But Petitioner ifa to explain how that fact has
any effect on the veracity of the affidavit, asitom citing a provision dlew York procedural
law that allows certain individuals to file affirmations with the same force and effect as an
affidavit. (See id(citing N.Y. C.P.L.R. 8 2106).) Thated provision is irrelevant, as the
individual who served Petitioner filed an affidavit, not an affirmatiddeeResp’t’'s Opp. Ex.
39, at unnumbered 14.) Petitioraso points to a log book entfyr the correctional facility
indicating that he did not reie any mail from the Westchest€ountry District Attorney’s
office during the period in questionSg€ePet. Ex. F.) But Petitioner offers no explanation for

the entry in the log book of a package delivaxetim from “Appellate Division,” which may
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very well have been the memorandum in questi@ge (d. And the logbook covers entries
only through February 7, 201Xkef id), leaving unknown whethétetitioner received the
memorandum after that date. Moreover, eféime memorandum never made its way to
Petitioner, that would not rendertaffidavit false—the affidavit ates that service was effected
by placing copies of the memorandum addressé&titioner and his couekin the mail. $ee
Resp’t's Opp. Ex. 39, at unnumbered 14.) Tielavit is thus not false simply because
Petitioner alleges the mail newarived. The evidence adducedmsgtitioner is insufficient to
call into question the reliability of the affidavit of service.

In addition, Petitioner has fadeo show how, even if theffidavit was intentionally
false, his constitutional rights were offended.eTases cited by Petitioner are inapposite; they
stand only for the proposition thatpetitioner may be entitléd habeas relief where the
evidence shows that “his impoisment resulted from perjuréestimony, knowingly used by the
State authorities to obtain hasnviction,” or “from the delibete suppression used by those
same authorities of evidence favorable to hifyle v. Kansas317 U.S. 213, 216 (1942) (citing
Mooney v. Holohan294 U.S. 103 (1935)¥ee also Napue v. lllingi860 U.S. 264, 269 (1959)
(“[1]t is established that aanviction obtained through use ofda evidence, known to be such
by representatives of the State, muitifader the Foueenth Amendment . . . ."Hazel-Atlas
Glass Co. v. Hartford-Empire Ca322 U.S. 238244 (1944) (“[T]he courtdave developed and
fashioned [an equity rule] tolfill a universally recognized neddr correcting injustices which,
in certain instances, are deemed sufficiently gtosdemand a departure from rigid adherence to
the [finality] rule.”). When a criminal defendaglaims that his or her conviction was procured

by fraud, the court must “strike a fair balanceviseen the need for both integrity and finality in

criminal prosecutions’ by determining whether false testimony was prejudicial in the sense that it
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affected the outcome of the trialUnited States v. Stewart33 F.3d 273, 297 (2d Cir. 2006)
(quotingUnited States v. Stofsky27 F.2d 237, 239 (2d Cir. 1975)). The Court must ask
whether there is “any reasonable likelihood thatfalse testimony could have affected the
judgment of the jury.”ld. (internal quotation marks omittedpPetitioner’s conviction, having
been final for nearly eleven years at the ttheeaffidavit was signed and filed, could not have
been secured by the filing of the allegedly éaddfidavit. There is no nexus between the
affidavit and Petitioner’s conviahn, and no facts that would letite Court to believe that any
testimony pertinent to P&bner’s conviction was perjured. While Petitioner is correct that, in
other contexts, the filing of a fasaffidavit or the presntation of a false withess may entitle a
petitioner to habeas relief, this is not such aedntPetitioner’s claim, even if believed, fails on
the merits.

9. BradyViolation Related to Petitioner’s Attorneys

Petitioner objects that Judge Smith erredancluding that Petdner’s claim that
Respondent violated iBrady obligations by failing to disclose that some of Petitioner’s
attorneys were not admitted to practice lgRet’r's Obj. 25—-26.) R#ioner’s claim has not
been exhausted, and he admits that this claim is being raised for the first timeSeeRet(’s
Suppl. Mem. 1-2.) The Court determines, however, that Petitioner's argument fails on its own
terms. See28 U.S.C. § 2254(b)(2).

Far from being “arms of [] fte People],” (Pet'r's ObR5), the agencies involved in
investigating the fraudulent legsgrvices organization that repeesed Petitioner in some of his
collateral proceedings were federal agenciese (d). There is no basis to impute knowledge of
those agencies’ investitians to the prosecution, a county didtattorney’s office, and thus no

basis for Petitioner’s claim that “evidence” waongfully withheld. Even were this not the
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case, Petitioner has failed toptain how the allegedly withheleividence “tend[s] to exculpate
[Petitioner] or reduce the penalty” within the meanin@addy. 373 U.S. at 88. The fraudulent
legal services organization, retained byitieer on December 3, 2002, did not provide him
representation during his convimti or direct appeal, nor didprovide representation during
Petitioner'sSparberresentencing ormpgpeal thereof. JeePet’r’'s Suppl. Mem. Ex. D.) There is
no credible argument that the fact that twdrefitioner’s attorneys in a collateral proceeding
were unlicensed “is material e@hto guilt or to punishment.Brady, 373 U.S. at 87. Moreover,
as Judge Smith recognized, “there is no rigltdonsel in state collateral proceedings.”
Coleman 501 U.S. at 755 (citinjlurray v. Giarratang 492 U.S. 1 (1989Pennsylvania v.
Finley, 481 U.S. 551 (1987)). Even if Petitioner nieayve been deprived of the assistance of
able counsel in some of his collateral procegsj such deprivation was not the consequence of
misconduct by the prosecution, nor did that degiion call into question the validity of the
underlying convictn or sentence.

10. Allegations of Misconduct

Throughout his objections, Petitioner impugnsdtiécs and impartiality of both Judge
Smith and the state trial judge, Judge Zambé&pecifically, Petitioner &ges that Judge Smith
is “psychologically wedded” to her former lavedk, Lisa M. Denig, who is appearing as counsel
for Respondent in this action. (Pet’r's Obj. 2—-Bgtitioner also point® an incident in 2006
involving Judge Smith that ultimatelydeo a civil action against herSé¢ePet’r's Obj. 33 & Ex.
B.) And throughout his objectionBetitioner accuses Judge Snaffabdicating her judicial
duties. As for Judge Zambelli, Petitioner includesarticle discussing athical complaint filed

against her involving the soiiation of false testimony.SgePet’r’'s Obj. 27-28 & Ex. C.)
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The bulk of these accusations hardly wareangdsponse. The civil suit against Judge
Smith and the ethical complaint against Judgmbelli have no relationship to this case.
Petitioner attempts to establish a connectioargying that Judge Zambelli’'s conduct in this
case reflected the same misconduct alleged in the ethical comp&aePef'r's Obj. 27.) But
whether Judge Zambelli’'s rulings at trial, whiclvbanever before been challenged by Petitioner,
were incorrect is wholly unreladl to the issues raised ireththical complaint, and whether
Judge Zambelli ever acted improperly or dulecorrectly in anothecase has no bearing on
Petitioner’s entitlement to habeas relief here.

As for the accusations by Petitioner that Judge Smith is “psychologically wedded” to Ms.
Denig, these allegations strain credulity. Fedenalrequires a judge to Ishualify [herself] in
any proceeding in which [her] impatrtiality might reasonably be questioned,” 28 U.S.C. § 455(a),
or in which she “has a personal b@sprejudice oncerning a party,id. 8 455(b)(1). The
guestion for a court deciding whethrecusal is required is “wheth‘an objective, disinterested
observer, fully informed of the underlying factguld entertain signifant doubt that justice
would be done absent recusall3C Holding AG v. Nobel Biocare Fin. A638 F.3d 98, 107
(2d Cir. 2012) (alteration omitted) (quotikinited States v. Carltorb34 F.3d 97, 100 (2d Cir.
2008)).

The record before the Court does not sugtiesta “disinterested observer” would
entertain “significant doubt that justice wdwe done” with Judge Smith on the bench.
Contrary to Petitioner’s claimssg¢ePet’r's Obj. 35), Judge Smith wanever listed as counsel for
Respondent. Ms. Denig did originally list Hrrsiness address as the courthouse where Judge
Smith sits, and Ms. Denig is a former law &lef Judge Smith’s from several years ageg(

Letter from Lisa M. Denig, Esq., to Court (A@5, 2013) 1 (Dkt. No. 39)jut these facts are of
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no relevance to the case at bar. Courtamelyt deny specious requestsrecuse themselves
merely because a former law clerk is servingragttorney in some capacity in the litigation.
See, e.gGhee v. Artuz285 F. Supp. 2d 328, 330 (E.D.N.Y. 2003ting that several courts
permit former law clerks to appear before their judges one year atarthination of their
clerkship, and holding that “tHe]ourt finds that, under the prst circumstances, it is not
necessary to disqualify [the former law clerkjoirder to avoid the appeance of impropriety”);
United States v. Occhipin®51 F. Supp. 523, 527 (S.D.N.Y. 1998)re Cooke 160 B.R. 701,
707—-08 (Bankr. D. Conn. 1993ee also Paws for a Treat LLC v. Christmas Tree SNop05-
CV-1304, 2006 WL 236750, at *2 (D. Conn. Jan. 24, 2@@4dany judges begin hearing cases
in which their former law clerks appear within one year after the clerkship.”). Petitioner
attempts to demonstrate that Judge Smith’sgytis especially egregious by pointing to
various portions of the recomhere Judge Smith allegedly showed favorability toward Ms.
Denig. SeePet’r's Obj. 1-2, 34-36.) But theaecusations amount to no more than
dissatisfaction with Judge Smith’s recommendatibasdly a reason tocodibt her impatrtiality.
In any event, this Court, which has no reaship with Ms. Denig, professional or otherwise,
has conducted a de novo review of everydssni which Petitioner offered an objection.
Having independently considerdtbse objections, the Court cdudes Petitioner’s claims for
habeas relief are without mieand should be dismissed.
l1l. Conclusion

The remainder of Petitioner’s objecticaa® simply reiterations of points already

resolved. The Court, having conducted a thoraeglrew of the remainder of the R&R, finds no

error, clear or otherwise. €HCourt therefore adopts Judge SreifR&R. Petitioner’s writ of

3 As noted in the R&R, Petitioner was once represented biaMee Karas. (R&R 5.) To avoid any further claims
of judicial bias, it bears noting that Ms. Karas is not related to this Court.
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habeas corpus is accordingly dismissed with prejudice, and Petitioner’s Motion for Summary
Judgment is denied.

As Petitioner has not made a substantial showing of the denial of a constitutional right, a
Certificate of Appealability shall not be issued, see 28 U.S.C. § 2253(¢)(2); Lucidore v. N.Y.
State Div. of Parole, 209 F.3d 107, 111-12 (2d Cir. 2000), and the Court further certifies,
pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from this judgment on the merits would not be
taken in good faith, see Coppedge v. United States, 369 U.S. 438, 445 (1962) (“We consider a
defendant’s good faith . . . demonstrated when he seeks appellate review of any issue not
frivolous.”); Burda Media Inc. v. Blumenberg, 731 F. Supp. 2d 321, 322-23 (S.D.N.Y. 2010)
(citing Coppedge and noting that an appeal may not be taken in forma pauperis if the trial court
certifies in writing that it is not taken in good faith).

The Clerk of the Court is respectfully directed to enter a judgment in favor of

Respondent, terminate the pending Motion (Dkt. No. 53), and close the case.

SO ORDERED.
DATED:  September & 2016 /]/}
White Plains, New York

KENNETH M\KKRAS
UNITED STATES DIS RICT JU
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