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NEW YORK STATE POLICE OFFICER J.
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Robert Hudson

Stanfordville, N.Y.

Pro Se Plaintiff

David Lewis Posner, Esq.

McCabe & Mack LLP

Poughkeepsie, N.Y.

Counsel for Defendant County of Dutchess
Daniel A. Schulze, Esq.

Office of the Attorney General of the State of New York
New York, N.Y.

Counsel for DefendastMiano and Mergendahl
KENNETH M. KARAS, District Judge:

Robert Hudson (“Plaintiff”), proceedinggse, brings claimagainst the County of
Dutchess, New York State Trooper Miano (“Mdd) and New York State Trooper Mergendahl
(“Mergendahl”) under 42 U.S.C. § 1983, allegihgt Miano and Mergendahl (collectively
“Defendants”) violated his constitutional righfor their involvement in arresting him and

bringing charges against him atié subsequent confiscationto$ rifles. Mergendahl and
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Miano now move to dismiss certain claims askagainst them. For the following reasons,
Defendants’ Motion To Dismiss is granted.

|. Background

A. Factual Background

The following facts are taken from PlaintgfFourth Amended Complaint (“FAC”), and
attached exhibits, and are presumed to beftnuthe purpose of this Motion To Dismiss.
Plaintiff's allegations have been summarized itadlén the Court’s previous Opinions in this
case, and therefore the Court will only addresdalctual allegations relevant to the instant
Motion. Plaintiff's claims relate to chargbsought against him fallegedly trespassing onto
land belonging to his neighbors, the Vieys, and for harassing the VarneySe€, e.g.FAC 4, 9
(Dkt. No. 94).)

On June 24, 2010, Sebastian Varney (“Varney&nt to the Town of Pine Plains
Criminal Court and swore a deposition, ungenalty of perjury. (Pl.’s Exs., at 36.That
deposition stated, in relevant part:

These events occurred on my farm — 258 Hicks Hill Rd. at about 6:10 PM. A blue

and white SUV drove down my privateidgway towards my home. As the car

approached it swerved around my dog nehitiyng it and continued towards my

[unintelligible.] As | watched the caapproach my dog | waved my arms and

shouted to avoid the dog. | walked towsatle still moving velaile to identify the

driver and saw it to be Mr. Robert Hudsoks his car passed closely by me he said

“What's up young Varney” and continued dowhe road past me and across our

property. This event was extremely unniegvand caused me to be concerned for
my personal well being. . . . The propertglsarly posted and Robert Hudson has

! Plaintiff did not number the exhibits that Attached to his FAC. Instead, Plaintiff
included an index that provides the pagestdath each document appears, and numbered the
documents on the bottom right. The Court willder this convention, and refer to Plaintiff's
exhibits as a single consecutiyglaginated document. There is another set of numbers on the
bottom middle of the exhits, which numbers th€ourt will disregard.



no permission to access or enter our lakig has been repeatedly advised by us
and the property manager [unintelligible].

(Id.) In his deposition, Varney alsogqwested an order of protectiorSeg id).

Later that day, and apparently in rali@ on Varney’'s deposition, Miano signed two
informations charging Varney with crimes unddew York law. First, Miano signed an
information accusing Plaintiff of criminal trespasghe third degree, imiolation of New York
Penal Law § 140.19.(See idat 37.) Specifically, the criminalespass information that Miano
signed stated that, on June 24, 2010, Plaintitf titive his [vehicle] on the property of
Sebastian Varney . . . in the Town of Pine idai[Plaintiff] was notified several times not to
enter or drive on said property. The propeéstclearly posted and fenced in.fd{j On the same
day and in connection with the same events, Miano signed a second information accusing
Plaintiff of harassment in the second degie®jolation of New York Penal Law § 240.26.
(See idat 38.) Specifically, the crimal harassment informationabMiano signed stated that,
on June 24, 2010, Plaintiff “did drive his vehicle . . . on the property of . . . Varney and while
doing so did yell out the window, ‘What’'s up youxdgrney.’ [Plaintiff] also swer[]ved at
[Varney’s] dog trying to strike #ndog with his vehicle. [Plaintiff] was notified several times to

stay off the property and the propeitywell marked and fenced in.'1d()

2 Section 140.10 provides in relevant part tfiaf person is guilty of criminal trespass in
the third degree when he knowingly entersamnains unlawfully in a building or upon real
property . . . which is fenced or otherwise enetbsr a manner designed to exclude intruders.”
N.Y. Penal Law § 140.10.

3 Section 240.26 provides in relevant part tifalt person is guilty of harassment in the
second degree when, with intent to harass, dtjrayalarm another person . . . he or she
engages in a course of conduct or repeateattymits acts which alarm or seriously annoy such
other person and which serve no legdie purpose.” N.Y. Penal Law § 240.26.
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Also on June 24, 2010, as a result of the foregevents, Town of Pine Plains Justice
Christi J. Acker (“Justice Acker”) signed a tganary order of proteain, ordering Plaintiff to
stay away from Varney’s home and businessetmain from commurations or any other
contact with Varney; to refrain from various famf harassment against Varney; to refrain from
intentionally injuring or killing Varney’s dog withoyastification; and, most importantly for the
purposes of Plaintiff's FAC, to “[s]urrendenyand all handguns, pisglrevolvers, rifles,
shotguns and other firearm&dt Plaintiff] owned or possessed” to the Dutchess County
Sheriff's Office by 1:00 PM on June 25, 2010, and toawafuire further guns or firearms. (Pl.’s
Exs., at 39.) Justice Acker originally specifibdt the order was to remain in effect until
December 24, 2010.S€e id. The order was extended on December 15, 2010, and was
ultimately canceled on May 9, 2011See idat 13, 59.)

As noted above, the order of protection requiP&ntiff's rifles to be turned over to the
Dutchess County Sheriff's Department. (FAC Blgwever, Plaintiff allges that the Sheriff's
Department “would not take Prdiff’s rifles,” and instead th New York State Police took the
rifles from Plaintiff at tle Sheriff’'s Department.ld.) The Court notes #t Plaintiff does not
specify which New York State Roe Officer or Officers tookhe rifles at the Sheriff's
Department, but merely refers to a June 25, 28&8ipt from the New York State Police for one
Springfield and one Remington rifleSde id(citing Pl.’s Exs., at 40xee alsdPl.’s Exs., at 40.)
The receipt was signed by a New York State Tro@apth the surname “Doncitek.” (Pl.’s EXs,
at 4Q)

By October 18, 2010, criminal proceedirgad commenced against Plaintiff in
connection with the two chargingsimuments that Miano signedS€ePl.’s Exs., at 52.) On that

date, Justice Acker granted the prosecut@tgiest for an adjournment, as well as his



“application for a reduction of the misdemea@iminal Trespass 3rd to a violation of
Trespass,” and informed Plainttfiat “the matter [could] only proceed as a Bench Trial,” which
was scheduled to begin on October 27, 2014.) (However, before those criminal proceedings
reached a resolution, another incidemalving Plaintiff and Varney occurred.

On January 28, 2011, Varney swore teeond deposition, again under penalty of
perjury, in which he stated thain that date, he “witnessed ahiae” cross onto his property and
“proceed through the back portion of [his] properssid that “the operator” had been “shouting
as he drove.” See idat 54.) Varney “believe[d] whiout doubt [that] the operator [was]
[Plaintiff,] as [Plaintiff] [had] exhibited thisourse of action on numerous occasion$d’) (
Varney stated that he had “an order of pradecin place,” and “would like to have [Plaintiff]
arrested.” Id.)

On the same day that Varney swore to tl@position, apparentign the basis of the
allegations contained therein, Mergendahl sigaethformation accusing Plaintiff of a criminal
trespass violation under New York Penal Law § 140.Q@See idat 55.) Specifically, the
criminal trespass information that Mergendsighed alleged that, onriaary 28, 2011, Plaintiff
“did intentionally, knowingy[,] and unlawfully drive his ATV onto. . Varney'’s property . . . ."
(Id.) On the same day, Mergendahl also sigaeihformation accusing Plaintiff of criminal

contempt in the second degree, in atwn of New York Penal Law § 215.50S€e idat 56.%

4 Section 140.05 provides thatj[person is guilty of trespa when he knowingly enters
or remains unlawfully in or upon @mises.” N.Y. Penal Law § 140.05.

5> Section 215.50 provides irlevant part that

[a] person is quilty of criminal contempt in the second degree when
he . . . [ijntentional[ly] fail[s] to obeyany mandate, process notice, issued
pursuant to articles sixteesgventeen, eighteen, or eighteeaf the judiciary law,

or to rules adopted pursuant to any suclustair to any special statute establishing
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Specifically, the criminal contempt informatioratiMergendahl signedlagjed that, on January
28, 2011, Plaintiff “did intentionally, knowingly[gnd unlawfully trespass onto . . . the residence
of . .. Varney,” and that “[a]active order of protection issued the Town of Pine Plains Court
refrain[ed] [Plaintiff] from being na&r the home of . . . Varney.ld()

After a bench trial, Justice Acker found Plaintiff guilty of the trespass charge, but not
guilty of the harassment charge, botlatiag to the June 24, 2010 incidenSe€Pl.’s Exs., at
53.) Following this verdict, on May 9, 2011, JustAcker cancelled arecalled the protective
order that she issued on June 24, 2010, and that she extended on December 1Se2ddat (
13, 59.) Then, on July 19, 2011, a jury acquiR&ntiff of the charges stemming from the
trespass and contempt charges thatgdedahl initiated in January 2011Seg idat 58; FAC 3—

4 (“Trooper Mergendahl’s crimingharges against Plaintiff . . . were thrown out by a Jury after
a trial by Jury took place.”).)

On February 14, 2012, Plaintiff ote a letter to the New Yor&tate Police requesting the
return of his rifles. (Pl.’s Exs., at 72.) Plafiihemphasized that “[a]ll [c]riminal charges [against
him had] been dismissed,” cited the SecondeAdment to the United States Constitution, and
guoted fromRazzano v. County of Nass@é5 F. Supp. 2d 176 (E.D.N.Y. 2011), a case in
which the court found that “pesas whose longarms are seizgdNassau County are entitled to
a prompt post-deprivation hearing,” and becaus@ldiatiff in that case i “not [been] offered

[that] type of hearing, Nassau County [had] viethfthe plaintiff's] Fourteenth Amendment due

commissioners of jurors amptescribing their duties orlve refuses to be sworn as
provided therein.

N.Y. Penal Law § 215.50.



process rights.” §eePl.’s Exs., at 72.)See also Razzané65 F. Supp. 2d at 190-91.
Specifically, Plaintiff paraphrasl the following passage froRazzano

[T]he right to bear arms is enshrinedhie Second Amendment of the United States

Constitution, and although this rightbg no means unlimited, ownership of guns

by individuals legally entitled to those guissa basic right. A prompt due process

hearing is likely to limit the unfair curtailment of this right.
Razzanp765 F. Supp. 2d at 190.

On February 17, 2012, CaptaimBawiak wrote to Plaintiff that he had “forwarded
[Plaintiff's] letter to [Captain Brown],” who wald “ensure [that] a supervisory member of his
command review[] [the] matter and advise[] [Pldfihbf the final determination.” (Pl.’s Exs.,
at 74.) Plaintiff alleges thamn April 22, 2011, he brought an Ailec78 proceeding to have his
rifles returned to him. (FAC 3ee alsd’l.’s Exs., at 111-17.) Albugh it is not etirely clear,
it appears that Plaintiff alleges that his rifst#l have not been retoed to him. (FAC 9
(“Plaintiff’s rifles were notreturned though upon multiple occasions [P]laintiff requested the
return of his rifles from the state police.8ge alsd?l.’s Exs., at 13 (Third Am. Compl. (alleging
that there “was never a post deption of Plaintiffs rifle [sic],hearing before the trials, and
Plaintiff's rifles havenever been returned”).)

Finally, the Court notes that tldetails of Plaintiff's arrestare somewhat unclear. In the
FAC, Plaintiff alleges that “[bJoth Troop&liano and Trooper Mergendahl came over the
Varney road to Hudson'’s [p]roperty with shotgsindrawn to arrest” him, but does not allege
when this occurred or whether he was actuallyssekat that time. &C 2.) Plaintiff's only
other factual allegation in the FAC related toaarest is his bare asien that “Mergendahl
made a false arrest.ld( at 4.) By the Court’s reading,dtiff appears to be addressing an

arrest made on March 2, 2011 by Mergendahlrasgartner, related to the second set of

criminal charges. SeePl.’s Exs., at 64see alsad. at 57 (bail agreement signed by Plaintiff on



March 3, 2011).) The records attached to REBmEAC show that Pdintiff was arrested on

June 24, 2010 on Miano’s trespass and criminal harassment charges, (Pl.’s Exs., at 53, 59), and
that he was arrested on January 28, 2011 aigdtelahl’s criminal trespass and contempt

charges, (Pl.’s Exs., at 58). However, it is clear who arrested Plaiffton those dates and it is

not clear whether Plaintiff seeks tssart claims based on those arrests.

B. Procedural Background

Plaintiff filed a Complaint on July 18, 2012aming Justice Acker, the Town of Pine
Plains, Dutchess County, the Dutchess County Treasurer, Miano, Mergendahl, the Attorney
General of New York, the Departmteof State of New York Staf Premier Court Reporters, and
Schmieder and Miester, Inc. as Defendan&eeDkt. No. 1.) On August 31, 2012, Plaintiff
filed an Amended Complaint.SéeDkt. No. 14.)

On September 12, 2012, the Court issue@ater directing Plaintiff to amend his
Complaint. SeeOrder To Amend (Dkt. No. 12).) EhCourt “liberally construe[d] the
Complaint as alleging constitutional violationsder 42 U.S.C. § 1983, arising out of the
seizure of [Plaintiff's] rifleshis arrest, angrosecution.” Id. at 3.) In regardo Plaintiff’'s claim
that “his rifles were seized from him, and [thiag] [had] been unable to recover them in violation
of the Second and Fourteenth Amendments,Gbert noted that Plaiiit had not “provide[d]
sufficient facts regarding his claims regardingfirearms,” and directed Plaintiff to “amend his
Complaint to explain whether he had the ist@ license or permit to possess the weapons,
whether there was any processdoover them, and if there wapcess, how it was deficient.”
(Id. at 4-5.) The Court also advised that, “ftje extent Plaintiff [was] alleging that the
protective order that allegedlyqeired surrender of éhweapons . . . independently violated his

Second Amendment rights, he [was] diegtto clarify those allegations.’ld( at 5.)



The Court also put Plaintiff on notice thath# did not remedy certain other deficiencies
that the Court identified in it®rder, his claims against Justidcker would be dismissed on the
grounds of judicial immunity; thdtis claims against the Town of Pine Plains, Dutchess County,
and the Dutchess County Treasureuld be dismissed in light dflonell v. Department of
Social ServicesA36 U.S. 658 (1978), for failure to allege constitutional violations committed
pursuant to an official policy, cush, or practice; that his clainagainst the Attorney General of
New York and the Department of State of Néark State would be dismissed on the basis of
the immunity from claims for damages in fealecourt that the Eleventh Amendment to the
United States Constitution provides to statesthned agencies, as well as on the basis that a
state and its agencies are not “persons” withenmeaning of 42 U.S.C. § 1983, and therefore
may not be sued under the statute; thatlaisns against Premier Court Reporters and
Schmieder and Miester, Inc., would be dismidsechuse a litigant claiming that his due process
rights have been violated mudtege that the challenged conduct is attributable to the
government, and Plaintiff had not alleged thetexise of state action with respect to those
Defendants; and that, insofarRlsintiff was attempting to chalige his conviction on the basis
of double jeopardy or the right toal by jury, or on the basis thhts criminal proceedings were
otherwise unfair, he was required to first exstasuch claims through the state-court appeals
process. (Order To Amend 5-6, 7-8.)

As to the claims that the Court construed Plaintiff's Complaint to be asserting against
Miano and Mergendahl, the Codiound that, to the extent thRtaintiff was asserting a claim
against them based on their alldggolation of the Fourth Ameahment in connection with their
alleged entries onto his property, Plaintiff was megjuired to “allege morat [that] point.” (d.

at 6.) However, the Court also stated thattH®extent Plaintiff [washsserting a false arrest



claim [against them], he should know that he’swaat permitted to “bring any claims that would
implicate the validity of hisanviction or sentence unless hadh shown that his state court
conviction [had] been reversed on direct appegbunged by executive ormgjeleclared invalid
by a state tribunal authorized to make sudlemination, or called to question by a federal
court’s issuance of a writ of habeas corpusd. &t 7 (internal quotation marks omitted).) In
support of this propositig the Court cited tbleck v. Humphreys12 U.S. 477, 486—-87 (1994),
as well aKevilly v. New York410 F. App’x 371, 374 (2d Cir. 2010), a Second Circuit decision
interpretingHeck (SeeOrder To Amend 7.)
On October 10, 2012, Plaintiff filed a Secohehended Complaint, in which he named
three private law firms—Gambeski and Frum,@&be and Mack, and Get and Klein P.C.—
as additional DefendantsS€eDkt. No. 23.) On November 2012, the Court issued an Order
in which it considered whether Plaintiff£8ond Amended Complaint adequately addressed the
deficiencies that it identifieth its September 12, 2012 Order, and whether the addition of the
three law-firm Defendants prested any new problemsSdeDkt. No. 27.) The Court found
that Plaintiff had not addressdtbse deficiencies as to JusticekAr, the Town of Pine Plains,
the Dutchess County Treasurer, the Attorney Gered New York, the Department of State of
New York State, Premier Court Reporters, and Schmieder and Miester, Inc., and accordingly
dismissed all claims that Phiff was attempting to asseafjainst those DefendantsSef idat
6.) The Court also dismissed the claims thairféff was attempting to assert against the three
law-firm Defendants, as Plaiffthad “not made any allegatis whatsoever against [them],
much less described how their conduct [wasibutable to the government.’Sée idat 4.)
However, in relation to Plaiifit's claims regarding the seizure of his rifles, the Court

found that he had “provide[d] additional detailgaeding [their] seizure . . ., the licensing and
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permit requirements in Dutchess County, and hisrgte to recover[] the weapons,” and that as
a result, “Plaintiff's claims regarding the seizofféhis rifles [could] poceed,” without prejudice
to Defendants’ right to file dispdive motions at a later dateld(at 5.) The Court also found
that Plaintiff's claims regarding Miano’s aiMergendahl’s alleged violation of the Fourth
Amendment in connection with their alleged egronto his property cadilalso proceed, again
without prejudice to Defendants’ right tibef dispositive motions at a later dat&eg id)

But the Court also noted that its previdisier had explained df Plaintiff was not
permitted to bring a claim that would implicate talidity of his conviction or sentence, unless
he had shown that his state court convictiodh b@en reversed on direct appeal, expunged by
executive order, declared invélby a state tribunal authorized to make such determination, or
called into question by a federal courssuance of a writ of habeas corpuSed id. Because
Plaintiff had “not address[ed]ighpoint in his Amended Compldjhthe Court held that, “[t]o
the extent that the Amended Complaint [couldEbastrued to allege a false arrest claim”
against Defendants Miano and Mergend&hht claim [was] . . . dismissed.”ld|) Lastly, the
Court found that, although Plaifithad sought to maintain hisaiins against Dutchess County
in his Amended Complaint, he had still faileed‘allege any injury resulting from a policy,
custom, or practice” as required Blpnell, and that, if Plaintiff failed to allege such injury in a
subsequent version of his Comipla“Dutchess County [would] beismissed as a Defendant.”
(Id. at 6.)

On November 28, 2012, Plaintiff filed a fRenended Second Amended Complairbe¢
Dkt. No. 44.) Plaintiff then filed a ThRirAmended Complaint on March 22, 2013, naming only
Dutchess County, Miano, and Mergendahl as DefendaBeeDkt. No. 58.) Dutchess County

moved to dismiss, (Dkt. No. 70), and Miano anddgémdahl moved to dismiss some, but not all,

11



of the claims asserted against them, (Dkt. N@$.78). The Court dismissed Plaintiff's claims
against Dutchess County relatedattegedly improper conduct by tlhssistant district attorney
(“ADA”) who prosecuted Plaintiff in his trespaaad harassment bench trial, holding that the
ADA was not a policymaker fdvlonell purposes. (Opinion and Order (“Sept. 29, 2014
Opinion”) 19-21 (Dkt. No. 89).) The Court aldsmissed as time barred Plaintiff's claims
against Dutchess County relatedhe Dutchess County clerkedleged refusal to accept a
petition for registration of title thalaintiff submitted in 1981.1q. at 21-22.) Next, the Court
dismissed Plaintiff’'s claims against Dutchess Cypualated to its allegedly inadequate response
to a FOIL request because thereswa violation of a federal conttiional or staitory right and
Plaintiff did not pursue any Article 78 praseto address this alleged deficienchd. &t 23-249
Finally, the Court noted that Pidiff attempted to assert a alaiagainst Dutchess County for its
alleged failure to hold a heag in connection with the confisoan of Plaintiff’s rifles, but
because Dutchess County did not move to disthissclaim, the Court declined to assess its
merits. (d. at 25-27.)

With respect to Plaintiff's claims agairgiano and Mergendahl, the Court held that,
even construing Plaintiff’'s Third Amended Comiptdiberally, it could not be understood to be
asserting false arrest claimdd.(at 27.) However, reasoningattits previous dismissal of
Plaintiff's false arrest claims was based on awirect interpretation ddecond Circuit law, out
of an abundance of caution, the Court providednBifaivith one final opportunity to amend his
Complaint to adequately allege any false strokaims he believes he may have against

Mergendahl and Miano.Id. at 30-32.) With respect to Pléiffis rifle-related claims against

® Plaintiff's request was made pursuanhi@w York State’s Freedom of Information
Law, N.Y. Pub. Off. Law § 84t seq.
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Mergendahl and Miano the Cdawonstrued the Third Amendé&bmplaint as alleging that
Miano’s wrongful signing of the informations set in motion a chain of events that eventually
resulted in the confiscation ofdhtiff's rifles, and that Miano itherefore responsible for such
deprivation, and because Defendants did not adthissargument, the Court declined to address
it on its own. [d. at 35-36.) However the Court notedttthe rifle-related claim Plaintiff
appeared to be asserting apglanly to Miano, and #refore dismissed with prejudice any rifle-
related claims against Mergendahid. @t 36—-37.)

Plaintiff filed the FAC on December 24, 2014. k(DNo. 94.) Pursuant to a schedule set
by the Court, (Dkt. No. 99), MergendamdaMiano filed their Motion To Dismiss and
accompanying papers on February 20, 2015,.(B&s. 100, 101); Plaintiff filed his opposition
on March 20, 2015, (Dkt. No. 102); and Defenddiléd their Replyon April 20, 2015, (Dkt.

No. 103). The Court notes that Miano and Medghl only moved to disiss Plaintiff’s false
arrest and rifle-related claimand that Dutchess County did mobve to dismiss the remaining
rifle-related claim Plaintifisserted against the County.

[I. Discussion

A. Standard of Review

Defendants move to dismiss Plaintiff's FAC endRule 12(b)(6) of the Federal Rules of
Civil Procedure. “While a complaint attackbg a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations, a plaintiff'sigalion to provide the grounds of his entitlement
to relief requires more than labels and conclusiamd a formulaic recitation of the elements of
a cause of action will not do.Bell Atl. Corp. v. Twomblyj§50 U.S. 544, 555 (2007) (citations,
internal quotation marks, and alterations omitted). Indeed, Rule 8 of the Federal Rules of Civil

Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
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Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelot.(internal quotation marks and alterations
omitted). Instead, a complaint§]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555Although “once a claim has been stated
adequately, it may be supported by showing any sketcts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “only egbufacts to state a claim to relief that
is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy; see also Igbal556

U.S. at 679 (“Determining whether a complaintested plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@@tsot permit the court to infer more than the
mere possibility of misconduct, the complains ladleged—nbut it has not ‘show[n]'—'that the
pleader is entitled to relief.” (second alteaatiin original) (citatioromitted) (quoting Fed. R.

Civ. P. 8(a)(2)))id. at 678—79 (“Rule 8 marks a notabledagenerous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to diss), a judge must acceq true all of the
factual allegations contained in the complairtrickson v. Pardyss51 U.S. 89, 94 (20073ge
also Dixon v. United Stateblo. 13-CV-2193, 2014 WL 23427, at *1 (S.D.N.Y. Jan. 2, 2014)
(report and recommendation) (“Fibve purpose of this motion to dismiss, we assume that the
facts alleged in [the plaintiff's] complaint are trf)e Further, “[flor the purpose of resolving [a]
motion to dismiss, the Court . . . draw[s] all m@able inferences in favor of the plaintiff.”

Daniel v. T&M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (ciKogh v.
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Christie’s Int'l PLC, 699 F.3d 141, 145 (2d Cir. 2012)) dditionally, “[ijn adjudicating a Rule
12(b)(6) motion, a district court maticonfine its consideration facts stated on the face of the
complaint, in documents appended to the complaint or incorporated in the complaint by
reference, and to matters of whigidicial notice may be takenl’eonard F. v. Israel Disc.
Bank of New Yorki99 F.3d 99, 107 (2d Cir. 1999) (internal quotation marks omitted)also
Hendrix v. City of New YoriNo. 12-CV-5011, 2013 WL 683516&; *2 (E.D.N.Y. Dec. 20,
2013) (same).

Because Plaintiff proceeds pro se, the €Cowrst “construe]] [his] [complaint] liberally
and interpret[] [it] to rése the strongest argumettst [it] suggest[s].”Sykes v. Bank of Am.
723 F.3d 399, 403 (2d Cir. 2013) (internal quatatmarks omitted. However, “the liberal
treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with
relevant rules of procedairand substantive law.Bell v. Jende]INo. 12-CV-6666, 2013 WL
5863561, at *2 (S.D.N.Y. Oct. 31, 2013) (internal quotation marks omitted)also Caidor v.
Onondaga Cty.517 F.3d 601, 605 (2d Cir. 2008) (“[P]rolgeants generally are required to
inform themselves regarding medural rules and to comply withem.” (italics and internal
guotation marks removed)).

B. Analysis

Defendants construe the FAC as allegainglse arrest claim against Miano and
Mergendahl as well as a claim against Miaegarding tb confiscation and continued
possession of Plaintiff's gunsdeMem. of Law in Supp. of Defs. Mergendahl and Miano’s
Mot. To Dismiss Claims in Pl.’s Fourth Ar@ompl. (“Defs.” Mem.”) 1 (Dkt. No. 101)), and

move to dismiss.
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1. False Arrest Claim

Previously, in moving to dismiss Plaintiff's Third Amended Complaint, Defendants
construed the Complaint as naig a false arrest claimSéeSept. 29, 2014 Opinion 27.) The
Court noted in its previous Opinion that, ewsamstruing Plaintiff’'s Third Amended Complaint
liberally and interpreting it to ree the strongest arguments it sugjgd, Plaintiff had not alleged
a false arrest claim against Miano or Mergendallal.) (The Court, however, “out of an
abundance of caution” allowed Plaintiff “ofieal opportunity” to amend his Complaint to
sufficiently allege any false arrest claitms sought to bring against Defendantsl. t 32.)
Defendants again construe Plaintiff's Fourth Amied Complaint as alleging false arrest claims
against Miano and Mergendahl. Itsll not clear to the Court th&aintiff even intends to raise
a false arrest claim, at least against Miano. H@neo the extent th&laintiff brings a false
arrest claim, Defendants’ Motion TRismiss that claim is granted.

a. ApplicableLaw

“A § 1983 claim for false arrest or false imprisonment” is “based on an individual’s
Fourth Amendment right to be free from unreasonable seizuvésadver v. City of New Yark
No. 13-CV-20, 2014 WL 950041, at *4 (E.D.N.Y. Mar. 11, 205&e also Crews v. County of
Nassay 996 F. Supp. 2d 186, 203 (E.D.N.Y. 2014) (“Undew York Law, the tort of false
arrest is synonymous with that of false imprisonment, and courts use that tort to analyze an
alleged Fourth Amendment violation in t8ection 1983 context.”rfternal quotation marks
omitted)). To establish a defendant’s individliability under § 1983, a platiff must show “(a)
that the defendant is a persacting under the color of stateMaand (b) that the defendant
caused the plaintiff to be deyped of a federal right."Back v. Hastings on Hudson Union Free

Sch. Dist, 365 F.3d 107, 122 (2d Cir. 2004) (internal @tioin marks omitted). Further, “to
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prevail on a claim of false arrestplaintiff must show that (1) the defendant intended to confine
him, (2) the plaintiff was conscious of the confinement, (3) the plaintiff did not consent to the
confinement and (4) the confinemevas not otherwise privileged.Jocks v. Taverniei316
F.3d 128, 134-35 (2d Cir. 2003) (intergaotation marks omitted¥ee also Wiltshire v.
WandermanNo. 13-CV-9169, 2015 WL 4164808, at *2 (S.D.N.Y. July 10, 2015) (same).
“Probable cause ‘is a complete defensart@ction for false arrest’ brought under New
York law or 8 1983.” Ackerson v. City of White Plaing02 F.3d 15, 19 (2d Cir. 2012) (quoting
Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 19963ge also Conte v. County of Nasdso. 06-
CV-4746, 2010 WL 3924677, at *12 (EN.Y. Sept. 30, 2010) (same). “Probable cause to
arrest exists when the officers have . . .@eably trustworthy inform#on as to [] facts and
circumstances that are sufficigntwarrant a person of reasonabtéaition in the belief that an
offense has been . . . committed by the person to be arregelthér v. SummerliM94 F.3d
344, 368 (2d Cir. 2007). To determine whethebpable cause existed for an arrest, a court
“assess[es] whether the facts kndwnthe arresting officer at thieme of the arrst objectively
provided probable cause to arresitkerson 702 F.3d at 19 (internal quotation marks omitted).
Where, as here, “there is more than oneceffcooperating in the ingggation, the knowledge
of each officer is presumed to be shared by &bdul-Rahman v. City of New Yoi&o. 10-
CV-2778, 2012 WL 1077762, at *5 (E.D.N.Y. Mar. 30, 201R)oreover, “probable cause does
not require an awareness of a particular eribut only that some crime may have been
committed.” Ackerson 702 F.3dat 20 (internal quotation marks dted). Therefore, “it is not
relevant whether probable cause existed withaetsjp each individual charge, or, indeed, any
charge actually invoked by the arrestiofficer at the time of arrestJaegly v. Couch439 F.3d

149, 154 (2d Cir. 2006). “Stated differently, when faedth a claim for false arrest, [the courts]
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focus on the validity of tharrest,and not on the validitgf each charge.'ld. (emphasis in
original). “The burden of establishing the absencerabable cause rests on the plaintiff,” and
“[t]he question of whether or not probable caesisted may be determinable as a matter of law
if there is no dispute as tbe pertinent events and tkikowledge of the officers.'Sethi v.
Nassau CounfyNo. 11-CV-6380, 2014 WL 2526620, at *4.CEN.Y. June 3, 2014) (internal
guotation marks omitted¥ee also Nickey v. City of New Y,aro. 11-CV-3207, 2013 WL
5447510, at *5 (E.D.N.Y. Sept. 27, 20(3W]hen the facts matel to a probable cause
determination are undisputed, timatter is a question of law prapedecided by the [c]ourt.”).
Apart from considering the @lisibility of Plaintiff's false arrest claim, the Court
considers whether Defendants are entitledheyg urge, to qualified immunity.SéeDefs.’
Mem. 4-6.) “The doctrine of qualified immunitygtects government officials from liability for
civil damages insofar as their conduct doetsvwaate clearly established statutory or
constitutional rights of which aasonable person would have knowRéarson v. Callahan
555 U.S. 223, 231 (2009) (citations and inteqadtation marks omitted). Qualified immunity
“gives government officials breathing roomnuake reasonable but mistaken judgments’ by
‘protect[ing] all but the plainly incompeteor those who knowingly violate the lawCity &
Cty. of San Francisco v. SheehdB85 S. Ct. 1765, 1774 (2015) (a#tton in original) (quoting
Ashcroft v. al-Kidd563 U.S. 731 (2011))Because qualified immunity is “an affirmative
defense [that] . . . reflects an immunity from suit eatthan a mere defenseliability[,] . . . it is
appropriate to decide the issofequalified immunity, when raésl, at an early stage of the
litigation, such as when decidingpee-answer motion to dismissBetts v. ShearmaiNo. 12-
CV-3195, 2013 WL 311124, at ¥6.D.N.Y. Jan. 24, 20133ff'd, 751 F.3d 78 (2d Cir. 2014)

(emphasis and internal quotation marks omitted).
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In determining whether a right is clearlytadished, “th[e] inquiryturns on the objective
legal reasonableness of the actioseased in light of the legal rgl¢éhat were clearly established
at the time it was taken.Pearson 555 U.S. at 244 (internal quotation marks omitted). “In the
Second Circuit, ‘a right is clearly establishedlif the law is defined wh reasonable clarity, (2)
the Supreme Court or the Second Circuit hasgeieed the right, and (&) reasonable defendant
would have understood from the existiags that his conduct was unlawful.’Schubert v. City
of Rye 775 F. Supp. 2d 689, 702 (S.D.N.Y. 2011) (quotinga v. Pico 356 F.3d 481, 490 (2d
Cir. 2004)). “In the case of allegations to whprobable cause is a complete defense, such as
false arrest or imprisonment, the Second Circuit has defined the stahdaiaified immunity
as one of ‘arguable probable causeBétts 2013 WL 311124, at *4 (footnote omitted) (quoting
Cerrone v. Brown246 F.3d 194, 202—-03 (2d Cir. 2001)). “Arguable probable cause exists when
a reasonable police officer in the same cirstances and possessing the same knowledge as the
officer in questiorcouldhave reasonably believed that proleathuse existed in the light of well
established law."Cerrone 246 F.3d at 202—-03 (emphasis in ovéd) (internal quotation marks
omitted). In other words, an officer is entitkedqualified immunity if (1) “it was objectively
reasonable for the officer to believe that probat@luse existed,” or Y 2officers of reasonable
competence could disagree on whether the probable cause test waSee€tdlino v. City of
New Haven950 F.2d 864, 870 (2d Cir. 199%ge also Bett013 WL 311124, at *4 (same).

b. Analysis

Defendants do not contest thaaiRtiff has adequately allegdide first three elements of
a claim for false arrest, but rather contend Biaintiff cannot satisfy the fourth element that
“the confinement was not otherwise privilegefickerson702 F.3d at 19 fiternal quotation

marks omitted), because there was probable caugectst Plaintiff and, in any event, Miano and
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Mergendahl are entitled to qualified immunifipefs.” Mem. 2—6). In opposition, Plaintiff
argues that he had not committed a crime because he had taken possession due to adverse
possession and that Varney’s sworn statetnalid not support the charges brougl8edq
generallyPl.’s Answer to Defs.’” Notice of Motnal Mot. and Mem. of Law (Dkt. No. 102).)

Although the FAC states that “[b]oth Troogdrano and Trooper Mergendahl came over
the Varney road to Hudson’s [p]roperty with shotgjmlrawn to arrest [P]laintiff . . .”, (FAC 2),
Plaintiff does not actually allege that they areeshim at that time. Indeed, nowhere in the FAC
does Plaintiff allege that Mianorasted him. However, eventtie FAC were to be read to
include a false arrest claim agsi either or both Defendantsiglelaim fails because Defendants
had, at the very least, arguable probable cause to arrest Plaintiff following each of Varney’s
depositions.

On June 24, 2010, Varney signed a sworn statement indicating that Hudson drove his
blue and white SUV down Varney’s private driveytoward Varney’s home, that as Hudson’s
car approached, Varney waved his arms andtebddor Hudson to avoid Varney’s dog, and that
the car “swerved around [Varney®dg nearly hitting it.” (Pl.’s Exs., at 36.) Varney walked
toward the moving vehicle to identifie driver, and saw it was Hudsond. Varney further
swore that the “event was extremely unnenang caused [him] to be concerned for [his]
personal well being.” Furthermore, accordiang/arney, the “propeyt[was] clearly posted,”
Hudson had no permission to access or entdattte and Hudson had been repeatedly advised
of this. (d.) On January 28, 2011, Varney swore teeosd deposition, in which he stated that

he “witnessed a vehicle” cross onto his propartg “proceed through the back portion of [his]

" Although it appears that any falarrest claim Plaintiff bringselates to his March arrest
related to the second set ofaches brought by Mergendahl, becaiise somewhat unclear, the
Court will assess probable cause tostrfellowing each of Varney’s depositions.
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property,” and that “the operatanad been “shouting as he drove.” (Pl.’s Exs., at 54.) Varney
swore that he “believe[d] without doubt [thatktbperator [was] [Plaintiff,] as [Plaintiff] [had]
exhibited this course of action on numerous occasiond.j At the time, there was an active
order of protection in place,gairing Plaintiff to stay awafrom Varney’s home and business.
(Id. at 39.§

“An arresting officer advised of a crime hyperson who claims to be the victim, and
who has signed a complaint or information grag someone with the crime, has probable cause
to effect an arrest absent circumstancesrtiiaé doubts as to thectim’s veracity.” Singer v.
Fulton Cty. Sheriff63 F.3d 110, 119 (2d Cir. 1995ge also Curley v. Vill. of Suffer268 F.3d
65, 70 (2d Cir. 2001) (“When information is receiMieom a putative victim or an eyewitness,
probable cause exists, usdethe circumstances raise doubt as to the person’s
veracity . . . .” (citation omitted)Williams v. City of New YoriNo. 14-CV-5123, 2015 WL
4461716, at *4 (S.D.N.Y. July 21, 2015) (“A policticer may have probdé cause to arrest
and charge a suspect based on information geoMby a single victim or witness, unless
circumstances raise doubts as to the persom&irg.” (internal quotdon marks omitted));

Blythe v. City of New Yor®63 F. Supp. 2d 158, 182 (E.D.N.Y. 2013) (noting that
“[iInformation provided by an iddified citizen accusing anothendividual of committing a

specific crime is sufficient to provide the pmiwith probable cause to arrest,” and therefore

8 Because Varney’s sworn statements wesehed to the FAC, the Court may consider
them in deciding the MotionSee, e.gKalyanaram v. Am. Ass’n &fniv. Professors at N.Y.
Inst. of Tech., In¢.742 F.3d 42, 44 n.1 (2d Cir. 2014#rt. denied135 S. Ct. 677 (2014) (“In
ruling on a 12(b)(6) motion, . . . a court may ddesthe complaint as well as any written
instrument attached to the complaint as anlekbr any statements or documents incorporated
in it by reference.” (alterationsd internal quotation marks omitted)asciotta v. Clarkstown
Cent. Sch. Dist—F. Supp. 3d—, 2015 WL 5730629, at *5N.Y. Sept. 30, 2015) (same).
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granting the defendants’ mon for summary judgment because “an identified
individual . . . called 911 and reported” the ptdf's alleged wrongdoing)Indeed, “the veracity
of citizen complainants who atiee victims of the very crime they report to the police is
assumed.”Conte 2010 WL 3924677, at *13 (alterations anternal quotation marks omitted).
Moreover, the victim’s credibilitys further bolstered, as happerteste, when the statements to
the police are sworn on penalty of perjurgeéPl.’s Exs., at 36, 54 (Varney’s Depositions)
(stating that “[i]n a witten instrument, any person who knowingly makes a false statement which
such person does not believe to be true has ¢tvatha crime under the laves the state of New
York punishable as a Class A misdemeanor,” aa{ffffm[ing] [the statement] under penalty of
perjury”)). See alsdanetta v. Crowley460 F.3d 388, 397 (2d Cir. 2006) (“[The affidavit and
statement produced by witnesses] both contdin@eledgments that any false statements made
to [the state trooper] subjectecttauthors to criminglenalties. This exposure to criminal
penalties is an additional factsupporting the reasoblieéness of [the trooper’s] reliance on [the
witnesses’] complaints.”)Jnited States v. Hernande&5 F.3d 1023, 1028 (2d Cir. 1996)
(holding, in assessing probable caubat “the [informant’s] allgations are significantly more
reliable . . . because the [infornthtestified under threat of thegiminal sanction for perjury”);
Weiner v. McKeefer90 F. Supp. 3d 17, 30 (E.D.N.Y. 2015) (“The Second Circuit has
recognized that when a sworn statement contrscknowledgment that any false statement
made to police would subject thathor to criminapenalties, that statement serves as an
additional indicijum]of reliability.”).

Here, the purported victim, Varney, provided sworn information that, in both occasions,
Plaintiff knowingly entered Vamy’s property without permissin. In the first deposition,

Varney described how he saw Hudson as he drostehpa. (Pl.’s Exs., at 36.) In the second
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deposition, Varney did nosaert that he saw Hudsomtself as he drove by.Sée idat 54.)
However, the Court concludes that Varney’paigtion included adequate details to allow
officers of reasonable caution tonmbude that there was probable sato arrest. In particular,
Varney stated that “without doulthe driver of the vehicle olarney’s property was Plaintiff,
and he provided enough details of identifyingaoct—that the person was driving, the path
which the operator drove, and the fact thatdperator was shoutirag he drove—to warrant
reasonable officers to trust Varney’s conclusiat tie was sure that this was Hudson because
Hudson had engaged in this couo$e€onduct on numerous occasionkl.)( Moreover, Plaintiff
alleges no facts that would suggest that thereamy reason whatsoever for the officers to doubt
Varney'’s credibility, reliabity, or truthfulness.

With respect to Plaintiff's assertion thet had a defense to the charges—that he had
adversely possessed a portion of Varney’s lant&n#f fails to allege sufficient facts to
undercut a finding of arguable pidile cause. “[A] police officas generally not required to

investigate an arrestee’s claim of innocenteyvever “‘under some circumstances, a police

officer's awareness of the facts supporting a defense can eliminate probable caosée™

2010 WL 3924677at *14 (quotinglocks 316 F.3d at 135). Nevertheless, “[o]nce a police
officer has a reasonable basis folidgng there is probable cause, ot required to eliminate
every theoretically plausible claim of innocence before making an ari&stget 2013 WL
1104273, at *6 (alterations and intatmuotation marks omitted). KE crucial question then, is
whether the arresting officers deliberately diarelgd facts known to them which established” a
defense.See id.Here, Plaintiff fails to allege arfacts tending to show that Defendakitew

that Plaintiff had a potential defense, i.e. tRktintiff claimed to have adversely possessed the

land in question, at the terof Plaintiff's arrest.

23



Therefore, based on the sworn statements ¥amey, the purported victim of the crime,
and in the absence of any evideriending to show Varney’s unrddifity or any evidence that
Defendants knew that Hudson had a potentialrdefeDefendants hadlatst arguable probable
cause to arrest Hudson for trespassitigWong the June 24, 2010 and the January 28, 2011
depositions from Varne¥y.The Court further notes that itirselevant that Plaintiff ultimately
was acquitted of three of the four charges broaghinst him. (Pl.’s Exs., at 53, 58; FAC 3-4.)
SeeAlvarez v. County of Orang85 F. Supp. 3d 385, 400 (S.D.N.Y. 2015) (“[N]either the
ultimate disposition of an action, nor the crimesrdgually charged, are dispositive of a probable
cause determination. . . . Instead, . . . theinggs whether the fastknown by the arresting
officer at the time of the arrest objectively pmetl probable cause to atéthe] [p]laintiff.”
(alterations and interngjuotation marks omitted)jzarnett v. City of New YoylNo. 13-CV-

7083, 2014 WL 3950904, at *6 (S.D.N.Y. Aug. 13, 20¢fP]robable cause to arrest is a
complete defense to a claim of false arrestis Thtrue even where a person is ultimately
acquitted, because probable cause to arossttitutes justification.{citation omitted))Douglas

v. City of New Yorks95 F. Supp. 2d 333, 340 (S.D.N.Y. 200®robable cause to arrest is a
complete defense to an action for false ayestn where a person is ultimately acquitted,
because it constitutgsstification.”); Little v. City of New Yorkd87 F. Supp. 2d 426, 438
(S.D.N.Y. 2007) (same). Therefote,the extent Plaintiff seeks raise a false arrest claim,
Defendants’ Motion To Dismiss is granted, boditéuse Plaintiff fails to state a plausible claim

and because the existence of arguable probabse@ntitles Defendants to qualified immunity.

° As noted above, “it is not levant whether probable causésted with respect to each
individual charge, or, indeed, anliarge actually invoked by the arresting officer at the time of
arrest.” Jaegly 439 F.3d at 154. Additionally, a vailon of N.Y. Penal Law § 140.05 may
warrant an arrest, rather tharerely a citation or a summonSee Caidor v. HarringtgriNo. 05-
CV-297, 2009 WL 799954, at *1 & n.1 (N.D.N.Y. Mar. 24, 2009).
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2. Rifle-Related Claims

The Court previously dismissed with pregelany claims Plaintiff alleged against
Mergendahl regarding the seizuriePlaintiff's rifles, (Sept29, 2014 Opinion 37); therefore the
Court will only address the adequacy of the niiated claims against Miano. As to Miano, the
Court reads Plaintiff's FAC as assertingttiMiano’s allegedly wrongful signing of the
informations set in motion a chain of eventgtteventually resulted in the confiscation of
Plaintiff’'s rifles, and that Miao is therefore responsible forcduaction. Defendants construe
this as a malicious prosecution claim, wherelgydhmages include the seizure of the rifle, and
move to dismiss.

a. Malicious Prosecution Claim

The Court agrees that thetaim could potentially beognizable as a malicious
prosecution claim. Under New York lawf]tje elements of a malicious prosecution
claim ... are ‘(1) that the defendant initiakedrosecution against the plaintiff, (2) that the
defendant lacked probable cause to believeptbeeeding could succeed, (3) that the defendant
acted with malice, and (4) that the prosecuti@s terminated in the plaintiff's favor."Rohman
v. N.Y.C. Transit Auth215 F.3d 208, 215 (2d Cir. 2000) (quotidgsr v. Court Officer Shield
# 207 180 F.3d 409, 417 (2d Cir. 1999)). “In orderttege a cause of action for malicious
prosecution under 8 1983, [Plaintiffjust assert, in addition the elements of malicious
prosecution under state law, that there was &lfficient post-arraignmeiiberty restraint to
implicate [] [P]laintiff's Fourth Amendment rights.Id. “Because lack of probable cause is an
element of a malicious prosecution claim, the texise of probable cause is a complete defense
to a claim of malicious prosecutionStansbury v. Wertmai@21 F.3d 84, 94-95 (2d Cir. 2013)

(internal quotation marks omitted)). Moreovef,giobable cause existed at the time of arrest, it
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continues to exist at the tinoé prosecution unless undermined by the discovery of some
intervening fact.” Costello v. Milang20 F. Supp. 3d 406, 415 (S.D.N.Y. 2014) (citations and
internal quotation marks omitted). Furtherdesussed above, because probable cause is a
complete defense to malicious prosecution, ardigfet is entitled to qualified immunity if
“arguable probable cause” existSee Cerrone246 F.3d at 202.

Plaintiff argues that it was Miano’s chargeatthllowed Justice Acker to issue the order
of protection and that Varney’s deposition wasuificient to support a charge of harassment.
(FAC 3, 6.) However, a malicious prosecution claim on either of Miano’s charges would fail.
First, Plaintiff was found guilty diano’s criminal trespass chargseg€Pl.’s Exs., at 53), and
thus Plaintiff cannot bring a maliciousgsecution claim related to that chargee Fleming v.
City of New YorkNo. 10-CV-3345, 2014 WL 6769618, at ¢(5.D.N.Y. Nov. 26, 2014) (“[N]o
claim for false arrest or malicious prosecutinay be brought under Sen 1983 if the plaintiff
was convicted of the offense for which he was arrestexsk®;alsaCameron v. FogartyB06
F.2d 380, 387 (2d Cir. 1986) (“[T]he common-law rdgually applicabléo actions asserting
false arrest, false imprisonment, or malicioussgicution, was and is that the plaintiff can under
no circumstances recover if he was convictethefoffense for which he was arrestedCrsini
v. Brodsky No. 13-CV-2587, 2015 WL 3456781, at *506N.Y. May 27, 2015) (finding that
the plaintiff's claim for maliadus prosecution must fail becaubke plaintiff was convicted of
one of the charges for which he was arrest®dyyles v. State87 F. Supp. 2d 608, 611
(S.D.N.Y. 1999) (“No claim mape brought pursuant to 42 U.S&1983 for false arrest or
malicious prosecution if the plaifftwas convicted of the offense for which he was arrested.”).

Additionally, Plaintiff has provided no basis to bekehat the probable caathat existed at the

26



time of his arrest for trespass had been sometutnsequently undermined, such that it no longer
existed for purposes of his tit@ous prosecution claimSeeCostellg 20 F. Supp. 3d at 415.

With respect to the second charge, tloei€ holds that Miano had arguable probable
cause to charge Plaintiff with harassment mm¢bcond degree based on Varney'’s first criminal
complaint. Miano charged Plaintiff with § 240.@6the N.Y. Penal Law, which provides that
“[a] person is guilty of harassment in the secdadree when, with intent to harass, annoy[,] or
alarm another person . . . [h]e or she engagascourse of conduct oepeatedly commits acts
which alarm or seriously annoyduother person and which semo legitimate purpose.” N.Y.
Penal Law § 240.26. As discussed above with respehbte false arrest claim, as the purported
victim of a crime, and having signed a statemaater penalty of perjury, Varney’s statement is
presumed to be true. Furthermore, as alsoudised above, Plaintiff alleges no facts tending to
show that Miano knew or should have known t¥atney was unreliable dhat Plaintiff had a
defense to the charge. According to Varney&tement, Plaintiff drove across Varney’s
property and swerved around Varney’s dog, nedtting it, even with Varney “wav[ing] [his]
arms and shout[ing] to avoid the dog.” (Pl.’s Exd 36.) Furthermore, Varney attested to the
fact that “[the] event was extremely unnenyiand caused [him] to be concerned for [his]
personal well being.” 1d.) Finally, Varney attested thatetproperty is clearly posted and that
he, as well as the property manadead repeatedly advised Plifithat he had no permission to
access or enter the Varneys’ lanttl.)( This information was sufficient to provide Miano with
at least arguable probable cause to chargetPiaith harassment as, according to the evidence
in Miano’s possession, Plaintiff engaged in a course of conduct that alarmed Varney and served
no legitimate purpose, and the requisite inteatneint could reasonably have been inferred from

Plaintiff's conduct. See Lynn v. Stat822 N.Y.S.2d 600, 602 (App. Div. 2006) (“The intent to
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annoy, harass, or alarm . . . may be infefreth the totality of this conduct.”People v.

Hoffstead 905 N.Y.S.2d 736, 740 (Sup. Ct. 2010) (“An intent to ‘harass, afjraryglarm’ may

be inferred from the conduct of a defendant.”). . Thus, any malicious prosecution claim based
on the harassment charge is dismissed, againf@cthilure to state a claim and because Miano
is entitled to qualified immunity.

b. Other Rifle Claims

To the extent that Plaintiff raises a ed Amendment claim against Miano for taking
action that led to the imposition tife order of protection requirifigm to turn in his guns and to
not acquire other guns or firearntisis claim is dismissed. Mia, acting with proldale cause, as
discussed above, brought a harassment chargesaédaintiff. Justice Acker found good cause
to issue a temporary order of protection undey. Criminal Procedure Law § 530.13, which
order required Plaintiff to turn in his guasd prevented him from acquiring new guns or
firearms. GeePl.’s Exs., at 39.)

The Second Amendment provideatti{a] well regulated Milita, being necessary to the
security of a free State, the right of the pedplkeep and bear Arms, shall not be infringed.”
The right of an individual todep and bear arms has been affirmed by the Supreme Court in
District of Columbia v. Heller554 U.S. 570 (2008), aiMcDonald v. City of Chicag®61 U.S.
742 (2010). This righthjowever, is not unlimitedileller, 554 U.S. at 626, and within the
Second Circuit, “the contours fihe right to bear arms] aes of yet underdeveloped and ill-
defined,”Doutel v. City of NorwalkNo. 11-CV-1164, 2013 WL 3353977, at *23 (D. Conn. July
3, 2013). Indeed, the case law in the Secondu€iacldressing the relationship between N.Y.
Criminal Procedure Law § 530.13 and the Secdmeétndment is particularly sparse, although

there is at least some case law addressirgiheh the seizure efeapons pursuant to a
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temporary order of protection violates the Second Amendmeriistés-El v. DumoulirNo. 06-
CV-2528, 2012 WL 1340805 (E.D.N.Y. Apr. 18, 2012k Haintiff was charged with the same
harassment charge as was Plaintiff in the instant Gese.idat *1. As a result, a judge issued a
temporary order of protection that ordétée plaintiff to surrender all weaponigl. at *1, *6.
There, the court dismissed the Second Adneent claim the plaintiff brought against the
complainant, holding that there was no basihfiiding the complainant responsible for the
issuance of the order of proten, reasoning that the “Second Amdment [did] not prohibit the
state’s right to enforce a weans restriction and there [was] no suggestion that the underlying
statutes [were] unconstitutionalltl. at *6 (internal quotation maskomitted). Similarly, here,
there is no allegation that § 530.%3unconstitutional nor is theemy plausible allegation that
Miano was personally responsible for the issuari¢be temporary ordesf protection as the
statute under which the order was issued regjtinat the court must find good cause to issue
such an orderSeeN.Y. Crim. Proc. Law § 530.13(1). Likewis@ another case, a court in this
district concluded that the ptdiff's Second Amendment right wanot violated where the police
department seized the plaifis handguns pursuant to a tempgrarder of protection that the
village justice entered after the plaintiff wasested on a charge of second-degree menacing.
SeeMcGuire v. Vill. of TarrytownNo. 08-CV-2049, 2011 WL 2623466, at *3, *7 (S.D.N.Y.
June 22, 2011). Consequently, the seizureahiff’'s weapons here, too, would fail to
implicate the rights guaranteedder the Second Amendment.

Even if there was a way to hold Mianopessible for the issuance of the protective
order, he would nonetheless be entitled to qeaifimmunity on that claim. As previously
noted, an officer is entitled tualified immunity if he oshe has not violated a clearly

established statutory or constitutional rigPearson 555 U.S. at 231. The Second Circuit has
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set forth three criteria of aearly established right: “(1) tHaw is defined with reasonable
clarity, (2) the Supreme Couwt the Second Circuit has repozed the right, and (3) a
reasonable defendant would have understawd the existing law that his conduct was
unlawful.” Schubert775 F. Supp. 2d at 702 (quotibgna, 356 F.3d at 490). Miano would be
entitled to qualified immunity because the lswot defined with reasonable clarity, and a
reasonable officer would not have understthiad he was violating Plaintiff's Second
Amendment rights by bringing a harassment cheged on probable cause that led to the
issuance of an order of proten, especially since no courtdbeld that such orders of
protection are unlawfulCf. Kachalsky v. Cty. of Westchesféd1 F.3d 81, 89 (2d Cir. 2012)
(“[W]e do not know . . . the scope of [the®nd Amendment] right beyond the home and the
standards for determining when and how tight can be regulated by a government.”);
McGuire, 2011 WL 2623466, at *1, *7 (finding thatelpolice department’s seizure of the
plaintiff's handgun pursuant to a temporargenr of protection did not violate Second
Amendment right to bear arms).

Finally, to the extent Plaintiff has altetie claims based on the removal and continued
possession of his rifles, for example for inadetg pre- or post-deprivation remedies or
unreasonable seizure under the Fourth AmendrRéantiff does not assetthese claims against
Defendants because there is no allegation th@reMiano or Mergendahl took Plaintiff's guns,
is holding Plaintiff's guns, or is responsilite the amount of process Plaintiff receiveskee,

e.g, Kneitel v. DanchukNo. 04-CV-0971, 2007 WL 2020183, at *7 (E.D.N.Y. July 6, 2007)
(noting that “personal involvement of defendaint alleged constitutional deprivations is a

prerequisite to an award of damages undE983” (internal quotation marks omitted) (quoting
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Williams v. Smith, 781 F.2d 319, 323 (2d Cir. 1986)). Therefore, any claim asserted by Plaintiff
against Miano based on the removal of his firearms is dismissed.
II. Conclusion
For the foregoing reasons, Defendants’ Motion To Dismiss Plaintiff’s claims for false
arrest against Miano and Mergendahl and for Miano’s involvement in the seizure of Plaintiff’s
rifles is granted with prejudice.'® The Clerk of the Court is respectfully directed to terminate the

pending Motion. (See Dkt. No. 100.)

SO ORDERED. /
DATED:  November ﬂ( ,2015
White Plains, New York }

KENNETH M. K
UNITED’STATES DIST ICT JUDGE

19 Because this is Plaintiff’s Fourth Amended Complaint, dismissal with prejudice is
appropriate. See, e.g., Gomes v. Avco Corp., 964 F.2d 1330, 1336 (2d Cir. 1992) (“The district
court was well within its discretion in denying leave to amend a fourth time.”); Harris v.
Westchester Cty. Med. Ctr., No. 08-CV-1128, 2011 WL 2637429, at *4 (S.D.N.Y. July 6, 2011)
(“As [the plaintiff] has already amended his complaint three times after being informed of the
deficiencies in his original complaint . . ., dismissal with prejudice is appropriate at this stage of
the litigation.”); Treppel v. Biovail Corp., No. 03-CV-3002, 2005 WL 2086339, at *I12 (S.D.N.Y.
Aug. 30, 2005) (granting motion to dismiss with prejudice where the “plaintiff has already had
two bites at the apple and they have proven fruitless™); Rozsa v. May Davis Grp., Inc., 187 F.
Supp. 2d 123, 132 (S.D.N.Y. 2002) aff’d sub nom. Rozsa v. SG Cowen Sec. Corp., 165 F. App’x
892 (2d Cir. 2006) (dismissing the plaintiff’s amended complaint with prejudice because it was
the plaintiff’s “second effort to state a claim against [the defendant]”).
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