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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CROWN CASTLE NG EAST INC.,

Raintiff,

. OPINION AND ORDER
- against -

TOWN OF GREENBURGH, NEW YORK, and TOWN No. 12-CV-6157 (CS)
BOARD OF THE TOWN OF GREENBURGH, NEW YORK,

Defendants.

Appearances
T. Scott Thompson

Elizabeth A. Drogula
Davis Wright Tremaine LLP
Washington, Distat of Columbia

Lacy H. Koonce, Il

Davis Wright Tremaine LLP
New York, New York
Counsel for Plaintiff

Andrew D.H. Rau

James C. Dalton

Amanda J. Sundquist

Unruh, Turner, Burke & Frees, P.C.
West Chester, Pennsylvania
Counsel for Defendants

Seibel, J.

Plaintiff Crown Castle NG Eastc., and its predecessor in all relevant interests, NextG
Networks of NY, Inc., sought permission to ins&aDistributed Antenna System (“DAS”) in the
Town of Greenburgh, New York (“Town”). BhTown, after a proacted negotiation/
application process, deniedaRitiff's applications. Plaiiiff brought this action seeking

declaratory and injunctive lief under 47 U.S.C. 88 253, 332(c)(®B)(ii), and 332(c)(7)(B)(iii),
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provisions of the Federal Telecommunicatiéws of 1996 (“TCA”), Pub. L. No. 104-104, 110
Stat. 56. Before the Court are Defendantstidoto Dismiss the First Amended Complaint,
(Doc. 27), and Plaintiff's Motion for Summadudgment, (Doc. 32). The TCA requires
expedited treatment of actiobhsought under Section 332(c)(8ge47 U.S.C. 8§ 332(c)(7)(B)(v),
and thus, upon completion of the parties’ brigfinhave taken up the Motions out of turn. For
the following reasons, Defendants’ Motiol GRANTED IN PART and DENIED IN PART and
Plaintiff's Motion is GRANTED INPART and DENIED IN PART

BACKGROUND

For purposes of Defendants’ Motion to Dissil accept as true the facts, but not the
legal conclusions, as set foithPlaintiff's First Amendment Complaint for Declaratory and
Injunctive Relief and Request for Expedited Treatment (“FAC”), (Doc. 25). For purposes of
Plaintiff's Motion for Summaryudgment, | resolve all factudisputes in favor of the
Defendants as non-moving party. In any evemt rébevant facts are largely undisputed; | will
specifically note where they are not.

A. The Parties

Plaintiff is a “carrier’s carriethat designs and installs fiber-optic based networks to
improve wireless coverage and capacit®’s 11/13/09 Letter Encl. 5, at 41 [Plaintiff does so
by installing a DAS in a given area — that isyatem consisting of “[n]Jodes,” each having a

“small, low-power antenna, laser and ametiequipment for theonversion of RFije., radio

1p's 11/13/09 Letter” refers to the Letter from PetepyBDirector of Government Relations, NextG Networks of

NY, Inc., to Paul Feiner, Supervisor, Town of Greenburgh (Nov. 13, 2009), which was provided as Exhibit 1 to the
to the Declaration of Peter D. Heimdahl in Suppoi©adwn Castle NG East Inc.’s Motion for Summary Judgment
(“Heimdahl Decl.”), (Doc. 39). Enclosure 5 to P’s 13/(9 Letter is titled Introductory Power Point, and is

apparently a slide deck prepared bgiRtff as part of a pitch to the Wm. Because the Heimdahl Declaration

attaches 38 exhibits, some of which are multipage docismérich themselves include exhibits, and which are not

all consecutively paginated, when | refer to page nunifegshibits to the Heimdh&eclaration, | refer to the

page numbers generated by the Court's ECF system.



frequency] signals to optal signals (and vice versa., from optical to RF), that is connected to
the antenna, fiber optic lines, and associatedoagemt such as power suigs.” (FAC 111.) A
DAS expands wireless coverage of a given [ge@vby a so-called “handoff and transporid. {
10) — that is, receiving an Rdtgnal from a wireless custome.q, a mobile phone user) at a
node antenna (the handoff), converting the RF $ignan optical signal and transporting it
through Plaintiff's fiber optic lineso another site (the transpom)d returning the optical signal
to the wireless service providir either routing elsewhere orterconnection with the public
telephone networksée id f 12;see alsd®’s 56.1 1 7-10). In other words, Plaintiff's DAS can
provide a wireless provider with a conduit franmobile phone user to the provider’s network,
thereby extending that network without theder erecting a cell teer in the area.

Plaintiff is not itself a commercial mobile radio service (“CMRS”) or a wireless service
provider. (P’s 56.1 1 14.) It has, howewartained a certificate gfublic convenience and
necessity (“CPCN”) from the New York State Depaent of Public Service “to operate in New
York State as a facilities-based provided reseller of tefghone service, withowtuthority to
provide local exchange service.” (Delsniecl. Ex. 1, at 1 (ephasis in original)}) Although
Plaintiff's proposed DAS is intended to initiabgerve one customer, MetroPCS, (Determination
12)* it will apparently be dle to accommodate moresgeFAC  9; Ds’ Eng’g Report 4 (“[I]t
may be possible for the system to accommodate another carrier at a similar frequency in the

future.”); Ds’ Supp. Eng’g Report 1-2 (“[I]t isossible that additionaVireless carriers may

24p's 56.1” refers to Plaintiff's Statement of Material Facts. (Doc. 32-1.) “Ds’ 56.1" will refer to Defendants’
Response and Counterstatement of Material Facts PursuartabCivil Rule 56.1(b). (Doc. 56.) | will refer only
to P’s 56.1 where the material facsHaeen expressly admitted, or is deeméuhitted because of a failure to cite
admissible evidence that controverts the material faeeLocal Civ. R. 56.1(d).

3 “Delsman Decl.” refers to the Dechtion of Robert L. Delsman in Support of Crown Castle NG East Inc.’s
Motion for Summary Judgment. (Doc. 35.)

“ “Determination” refers to the Town Board’s DeterminatiiextG Networks of NY, In€Town Bd. of Town of
Greenburgh, N.Y. July 24, 2012). (FAC Ex. 1.)



utilize NextG’s DAS system in the future stathe application be approved and equipment
installed.”))?

The Town of Greenburgh is a municipality in Westchester County, New York, which
consists of a number of incorporated villagesl an unincorporated sixt of less than twenty
square miles. JeeDs’ 56.1 1 28.) Plaintiff seeks kocate the nodes for its proposed DAS on
Town-owned rights-of-way within the unincorporated section of Greenbu8geP(s 56.1 1
29.)

B. The Application Process

1. Getting to the Antenna Review Board

a. Plaintiff's Initial Request foa Right of Way Use Agreement

On November 13, 2009, Plaintiff submitted #ideto the Town Supervisor with the
subject line “Appli@ation for License Agreement betwettie Town of Greenburgh and NextG
Networks for Use of the Public Rights-of-Wagtating that the letter was being “submitted to
the Town in accordance withe&tion 253 of the [TCA] and the relevant New York statutes
governing the use of the pubiiay by telecommunications carrsefior the provision of their
services.” (P’s 11/13/09 Letter 1.)t attached a proposed it of Way Use Agreement”
(“RUA"), (see id.at 14-36), which would “authorize thestallation and operation of [Plaintiff's]
equipment and network in, under, and o public ways of the Town,id. at 2), and would

give the Town compensation for the sanseg(id.at 3). The letter made clear the preliminary

®“Ds’ Eng’'g Report” refers to th€echnical Review Report dated Decembé, 2011 prepared by Michael P.
Musso, P.E., Senior Project Engineer, Henningson, Durham & Richardson Architecture and EggiRgerim
association with HDR Engineering, Inc., and issueithéoSupervisor and Memberstbe Town Council of the

Town of Greenburgh. (Heimdahl DeElx. 28.) “Ds’ Supp. Eng’g Report” refers to the HDR Technical Review —
Supplemental Memorandum dated February 23, 2012 prepared by Michael P. Musso, and iss$eghénviser

and Members of the Town Council of the ToanGreenburgh. (Heimdahl Decl. Ex. 32.)

® The FAC characterizes the November 13, 2009 Letter atifflai“first application for authorization to deploy its
telecommunications facilities in the Town’s public rights of way.” (FAC  30.)



nature of the requestS¢e id(“[T]he design [of the proposed DA not yet finalized to the
point where NextG can specify the exact Town-owpelés that it would like to use.”).) The
letter further suggested thatiitiff's “voluntary application’under Section 253 was not legally
necessary. See idat 3-4.) Plaintiff requested a resperitom the Town within 30 days, stating
that in the absence of a respoitseould “assume that the Towdoes nowish to proceed with
an agreement.”ld. at 4 (emphasis in origat).) The Town apparentignored the letter. See
P's 56.1 1 25.)

Several months later, Plaintiff followed up with a letter stating that it assumed the Town
did not wish to proceed with tfegreement proposed in Plaintiffisst letter, and indicating that
Plaintiff would “soon be makingn application for permits pursuant to Article I1,s&] 430 et
seq.of the Town of Greenburgh codé.tP’s 1/29/10 Letter 1-2)The letter specifically
referred to time limits for processingpalications set forth in the so-call&tot Clock Ordeof

the Federal Communicatis Commission (“FCC"j,and requested that “its site-specific

" Article 1l of Chapter 430 of the Town of Greenbui@bde (“Town Code”) is entitled “Street Excavations and
Temporary Street Obstructions.” réquires a permit from the Department of Public Works before anyone can

“erect or cause to be erected any pole for public utility purposes, any pole or signpost for any other purpose or any
other structure above or below ground; or string any wires, cables, chains or ropes;l anyngtigles, conduits,

vaults, fixed boxes or other containers or other appurtenances or equipment of any kind 3f Geaenburgh,

N.Y., Code 8 430-2(A)(1). It furtheequires that such application “be made, in writing, to the Commissioner, upon
an application form containing such information as the Commissioner may specify, together with tleeefcpi

sketch or plans showing the proposed washkvell as existing conditions in detaild. § 430-3(A).

8«p's 1/29/10 Letter” refers to the Letter from Peteirhtiahl, Senior Director of Government Relations, NextG
Networks of NY, Inc., to Paul Feiner (Jan. 29, 2010). (Heimdahl Decl. Ex. 2.)

® See Petition for Declaratory Rulir@@hot Clock Order 24 F.C.C. Red. 13994 (200@f'd sub nom. City of

Arlington, Tex. v. FCC668 F.3d 229 (5th Cir. 2012)ff'd, 133 S. Ct. 1863 (2013). In i&hot Clock Orderthe

FCC interpreted the “reasonable period of time” languadd id.S.C. § 332(c)(7)(B)(iijo presumptively mean “90

days to process personal wireless service facility sifipdi@tions requesting collocations, and . . . 150 days to
process all other applications,” such that a “failure towder 47 U.S.C. § 332(c)(7)(B)(v) would occur after this
period expires.d. at 14005. The FCC recognized, however, that these presumptively reasonable periods could be
extended “by mutual consent of the personal wirelessceeprovider and the Stabr local government.1d. at

14013. The FCC further noted that “the time it takes for an applicant to respond to a request for additional
information will not count toward the 90 or 150 days,” but “only if that State or los@rgment naotifies the

applicant within the first 30 days that its application is incomplelig.’at 14015.



application under the code . . . for a permit atireed in 8 430-3.A” be processed within those
time limits. (d. at 2.)

b. Plaintiff's Chapter 430 Application

On March 25, 2010, Plaintiff submitted to the Town’s Commissioner of Public Works
what it dubbed “Permit Applications for Next®tworks of NY, Inc.,” seeking permission
under Chapter 430 of the Town Code “to instdddemmunications/utility equipment, together
with associated fiber, on one)(dew utility pole to be instidd by NextG in the Town right-of-
way and twenty (20) existing utility poles, puasii to plans attached hereto.” (P’s 3/25/10
Letter 1.J° In its letter, Plaintiff stated that it wa “duly certificatedind regulated utility
company,” and noted that its application matsnaere not being submitted on the form required
by Section 430-3(A) of the Town Code becamsad its contractor “made several good faith
attempts to obtain this form from [the Wo’s] department staff on March 22, 2010 without
success.” Ifl. at 1-2.}* The Town and Plaintiff met adarch 30, 2010 to discuss the March 25,
2010 Letter. $eeP’s 6/7/10 Letter 1§

Apparently having received no response afted@gs, Plaintiff sena follow-up letter to
the Commissioner of Public Works assertingttbecause the Town had not indicated that
Plaintiff's Chapter 430 Application was incomfgewithin 30 days of its submission, the

application “is now deemed corege by operation of default® (P’s 4/27/10 Letter 1 (citing

10«prg 3/25/10 Letter” refers to the Letter from PeteH2imdahl to Victor Carosi, P.E., Commissioner of Public
Works, Town of Greenburgh (Mar. 25, 2010). (Heimdahl Decl. Ex. 3.)

1 Defendants dispute that Plaintiff “made several good faith attempts to siththé application form referenced
by Section 430-3.A on March 22, 2010.” (Ds’ 56.1 7 31.)

124p's 6/7/10 Letter” refers to the Letter from Peter D. Heimdahl to Victor Carosi, P.E. and John LutidingB
Inspector, Town of Greenburgh (June 7, 2010). (Heimdahl Decl. Ex. 4.)

3 This appears to be a misstatement ofshet Clock Orderwhich says only that for any part of the 90- or 150-day
period to be excluded on the ground of the incompletenéthe application, the locality must so notify the
applicant within 30 daysSee Shot Clock Orde?4 F.C.C. Rcd. at 14015. TBéot Clock Ordesays nothing

about a failure to provide such notice operating as a default.



Shot Clock Order24 F.C.C. Rcd. at 14015Y}) Plaintiff went on to “remind” the town of the
time periods to process the application undeiSihet Clock Orderand to reiterate that it
remained open to negotiating an RUA or the like with the Towa.af 1-2.) As of June 7, 2010
— 74 days after Plaintiff's March 25, 2010ttex — the Town had yet to respon&eéP’s 56.1
35.)°

Plaintiff sent a follow-up letter on Jurfe 2010 to both the Commissioner of Public
Works and the Building Inspector expressing comedrout the Town'’s silence, and stating that
it would “assume that the Town concurs that no permits or authorizations are required for the
attachments” if no response was received withirSihet Clock Ordetime period. $eeP’s
6/7/10 Letter 1-2.) Although theommissioner of Public Worksdlnot respond to this letter,
(P’s 56.1 1 36), the Building Inspector, wéyoparently received on June 15, did respond,
indicating that he was forwaing Plaintiff's April 27, 2010 Letter to the Town’s Antenna

Review Board (“ARB”) for processing under the Town’s Antenna L&(@s’ 6/15/10 Letter}’

144p’g 4/27/10 Letter” refers to the Letter from Joshua S. Trauner, Director of Government Relatia@s, Ne
Networks of NY, Inc., to Victor Carosi, P.E. (Apr. 27, 2010), which was provided as Exhibit 1 to the Declafration
John Cavaliere in Support of Crown Castle NG East Inc.’s Motion for Summary Jud{@bamnt36).

15 In their response to Plaintiff's proposed material fact, Defendants do not dispute that the Town did not@p respon
nor do Defendants cite any evidence suggesting that the TownSgidDq 56.1 1 35.)

® The Town’s Antenna Law, discussed in more detail besew,infraPart |I.E, was enacted “[i]n order to

encourage the siting of personal wireless services fagilitiaonresidential areas and to protect, to the maximum
extent permitted local governments by the [TCA] and the [FCC], the aesthetics, the suburban character of the Town
of Greenburgh, the property values of the communityh#adth and safety of citizens and a citizen’s ability to

receive communications signals without interference fotimer communications providers, while not unreasonably
limiting competition among communications providersioreasonably limiting reception of receive-only

antennas.” Town of Greenburgh, N.Y., Code § 28@\R7It establishes a spific procedure under which

applications for permission to install any antennae in thvenTare processed, includiagpreliminary review by the

ARB for completeness of the application, and a subsequent substantive reevd.§ 285-37(A)(1).

17«Ds’ 6/15/10 Letter” refers to the Letter from John Lucido to Peter Heimdahl (June 7, 2Bie@ndahl Decl.
Ex.5.)



2. Completeness Proceedings Before the Antenna Review Board

a. The June 28, 2010 Meeting

On June 16, 2010, Catherine Lederer-PlasttetdtChairperson of the ARB, issued a
notice of a public hearing toe held on June 28, 2010 at which the ARB was to “review an
application from MetroPCS” and to provide “a rewi of the application process for [Plaintiff].”
(Ds’ Ex. D-3.)® Plaintiff's attorney attended thiseeting, at which the ARB reviewed the
antenna application process. (P’s 56.1 1s88Ds’ 6/29/10 Letter’Y The next day, the
Chairperson sent a letter to Plaintiff indiogtthat its materials “do not constitute an
application” under Section 2852(A)(16) of the Town Cod&and that “an application is needed
for each site and all application materials for asitesst be submitted as a cohesive report.” (Ds’
6/29/10 Letter.)

b. The July 20, 2010 Meeting andaititiff's July 22, 2010 Letter

On July 20, 2010, Peter Heimdahl, Plaintiff s Director of Government Relations,
met with the Town’s Building Inspector and Thomas Madden, the Commissioner of the Town’s
Department of Community Development and Gaaation, regarding the materials submitted to
the Town. (P’s 56.1 1 40.) Plaintiff later dispdithat the Town’s Antenna Law applied to it as
a “regulated public utility . . seeking to conduct businesgie Town’s public ways,” but

agreed to an analysis undee thntenna Law as to whether pigoposed facilities could be

18«Ds’ Ex. D-__ " refers to exhibits that Defendants preddalong with their Rule 56response. (Doc. 56-1.)

Although it is not clear that these documents woulddmaissible in evidence —rfexample, they were not

submitted with a declaration or affidavit made on pesms&nowledge — and although inadmissible evidence cannot

be the basis for defeating a summary judgment mateeliajor League Baseball Propdnc. v. Salvino, Ing542

F.3d 290, 310 (2d Cir. 2008), | nevertheless rely on some of these documents for narfadisespurlaintiff does

not seem to dispute their authenticity. Furthermore, as to Ds’ Ex. D-3, Plaintiff admits that it attended the June 28,
2010 meeting.

194Ds’ 6/29/10 Letter” refers to the Letter from Catherinederer-Plaskett, Chairperson, Antenna Review Board,
Town of Greenburgh, to Joshua S. Trauner (June 29, 2010). (Heimdahl Decl. Ex. 6.)

20« applications for the installation of a communications facilitg.[ antennae] shall be submitted to the
Building Inspector and shall include a report containirgitfiormation and certifications hereinafter set forth.”
Town of Greenburgh, N.Y., Code 8§ 285-37(A)(16).



classified as “as-of-right” under S@mn 285-37(A)(8) of the Town Code;f so characterized,
Plaintiff agreed to a review by t#eRB for aesthetic considerationsSeeP’s 7/22/10 Letterf
Madden responded to Plaintiff's letter — whiokluded detailed siting proposals — with an e-
mail indicating that most of the proposed sitgere “as-of-right.” (Ds’ 8/6/10 E-maft?)

c. Plaintiff's September 2010 S#mn 285-37(A)(8) Application

On September 8, 2010, Plaintiff submitted te Building Inspector “an application for
permits, if so required, pursuant to 8§ 285-3t/Aeq. . . to install telecommunications/utility
equipment, together with associated fiber, on(@)@ew utility pole to be installed by NextG in
the Town right-of-way and fourteen (14) existinijity poles, pursuant to plans, required
information, and Town application forms attached hereto.” (P’s 9/8/10 LettérRe)ying on
Madden’s August 6, 2010 E-mail, Plaintiff sought-tsright” treatment of its application.Sée
id.)® Plaintiff also noted thahe technical information it wasoviding in accordance with the
Antenna Law was based on studies performed.ang Island site with “the same equipment
and specification as the equipment NextG hereby submits to the Town under this application.”
(Id. at 2.)

On September 10, 2010, the Building Inspeeitknowledged receipt of Plaintiff's

application and forwarded it todhPARB for a completeness reviglwut also indicated that his

2L |f a proposed location is “as-of-righthe applicant need only meet the conditions imposed by the ARB based on
aesthetic and visual consideratiotgeeTown of Greenburgh, N.Y., Code § 285-37(A)(8). Otherwise, an applicant
must obtain a special permit from the Town Board (if on Town-owned property) or the Zom@irdydad\ppeals (if

not). See id§ 285-37(A)(9).

224p's 7/22/10 Letter” refers to the Letter from PeteH2imdahl to Thomas Madden, AICP, Commissioner, Town
of Greenburgh Department of Community Development and Conservation, and John Lucido (20h022,
(Heimdahl Decl. Ex. 7.)

ZDg’ 8/6/10 E-mail” refers to the E-mail from Thomas Madden to Peter Heimdahl and Mark Weingarten,
DelBello Donnellan Weingarten Wise & Wiederkehr, LLP (Aug. 6, 2010). (Heimdahl Decl. Ex. 8.)

24upr5 9/8/10 Letter” refers to the Letter from Peter Dirktgahl to John Lucido (Sept. 8, 2010). (Heimdahl Decl.
Ex. 9.)

% Defendants do not dispute that Madden deemed the sites so, only whether he had the authority to make such a
determination officially. $eeDs’ 56.1 1 44.)



department “does not accept applications forkaerformed in the Twn’s right-of-way” and
asked Plaintiff to forward the application ame$ to the Commissioner of the Department of
Public Works. (Ds’ 9/10/10 Lettef®) Within 30 days of this submission, the Chairperson of the
ARB rejected Plaintiff's Section 285-37(A)(8) Alication. (Ds’ 10/1/1Qetter (“The materials
submitted do not constitute an applicatiomatordance with the Town’s Antenna Law?).)n

her rejection letter, the Chairperson did natfsgh in what respects the application was
deficient, but invited further communiaan on the subject by phone or in persofed id).

The Chairperson also informed Plainfiffy telephone on October 5, 2010) that Madden
had no authority to determine whether its propasts qualified for “as-of-right” treatment,
(seeP’s 56.1 § 51; Ds’ 56.1 1 51), asdon thereafter, the Buildingdpector informed Plaintiff
that none of its proposed sitesatified as “as-of-ght” locations, $eeP’s 56.1 1 53). The next
day, Plaintiff forvarded Madden’s August 6, 2010r&# to the ARB (presumably to show what
it considered a prior “as-afght” determination by the Town), and requested sample
applications deemed acceptablethy ARB. (P’s 10/19/10 E-maif9)

d. Plaintiff's November 2010 S&on 285-37(A)(9) Applications

On November 23, 2010, Plaintiff submdta second round of Section 285-37
applications, this time for all 21 propossites, seeking a special permit under Section 285-
37(A)(9). GeeP’s 11/23/10 Letter’y The ARB reviewed these afations at a public meeting

on December 14, 2010. (Heimdahl Decl. Ex. 14, at 2; P’s 56.1 1 55.) The record is unclear as to

% 4Ds’ 9/10/10 Letter” refers to the Letter from John Lucido to Peter D. Heimdahl (Sept. 1), Zbteimdahl
Decl. Ex. 10.)

27«Ds’ 10/1/10 Letter” refers to the Letter from Catherirezlerer-Plaskett to Peter D. Heimdahl (Oct. 1, 2010).
(Heimdahl Decl. Ex. 11.)

B uprs 10/19/10 E-mail” refers to the E-mail from PeterH2imdahl to Carole Walker, Secretary to the Antenna
Review Board, Town of Greenburgh (Oct. 19, 2010). (Heimdahl Decl. Ex. 12, at 2-3.)

294prs 11/23/10 Letter” refers to the Letter from Joshua S. Trauner to John Lucido (Nov. 23, 2010afifieim
Decl. Ex. 13.)

10



what happened at this meeting. Plaintiff alegeat no action was takémen. (FAC § 51; P’s
56.1 1 55.) Defendants assert ttiet ARB advised Plaintiff aiumerous deficiencies in its
applications under Section 285-37(A)(165e€Ds’ 56.1 1 55; Lederer-Plaskett Decl. 1 19.)

Following the December 14, 2010 meeting, Plaintiff, along with members of the ARB
and Councilman Francis Sheehan (the Town Bodiadson to the ARB), wet on site visits to
review Plaintiff's proposed locamns. (P’s 56.1 1 56.) Plaintiffieges that as a result of these
visits, it agreed to shift fouf its proposed locations tdes preferred by the ARB.IA;; FAC |
51.) Defendants, not inconsistgnthssert that these new locatiansre not “as-of-right.” (Ds’
56.1 1 56.)

On February 8, 2011, Plaintiff sent a lettetite Town Attorney (copying most Town
officials involved with the process) agairsaging that the Town’s Antenna Law should not
apply to its proposed “installatm of public utility equipment ithe Town’s public right-of-way,”
but requesting relief from stricompliance with certain provims of the Antenna Law, to the
extent it did apply, such as theosequiring vicinity maps showg most or all nearby structures
within 1500 feet of th@roposed installation.SgeP’s 2/8/11 Letter 1-2 (referencing Town of
Greenburgh, N.Y., Cod® 285-37(A)(16)(q)-(r))3* The Town Attorney apparently never
responded.

e. Plaintiff's March 2011 Template Afipation and Subsequent Revisions

On March 15, 2011, Plaintiff submitted t@tARB a single “template” application, the
purpose of which was to ease the burdebath parties by allowing them to focus the

completion review on only one application inityall(P’s 56.1 1 60.) The ARB first reviewed

304 ederer-Plaskett Decl.” refers the Declaration of Catherine Lederdaskett in Opposition to Crown Castle,
NG East Inc.’s Motion for Summary Judgment. (Doc. 55.)

3Lp's 2/8/11 Letter” refers to the Letter from PeteH2imdahl to Timothy Lewis, Eg, Town Attorney, Town of
Greenburgh (Feb. 8, 2011). (Heimdahl Decl. Ex. 15.)

11



the template application atpublic meeting held on April 4, 2011, at which time the ARB
identified numerous deficiencies in itld({ 61.) On April 7, 2011, the Chairperson of the ARB
issued an incompleteness letter, which again digetforth the specific respects in which the
template application was deficientHdeimdahl Decl. Ex. 22, at 1.)

Thus began a series of revisions. The first segR’s 56.1 § 65 (5/9/11, six
applications)jd. 1 67 (5/16/11, seven ap@iions)), was addressed at a public ARB meeting
held on May 17, 2011id.  68). Again, the ARB identified alleged deficiencigsl. { 69.)

The second set of revisions was discussedpaiblic ARB meeting held on June 27, 20114 §
71; Heimdahl Decl. Ex. 14, at 9.) &#RB again identified deficienci€sand again, the
Chairperson’s incompleteness lettedt dot set them forth specificallySéed. Ex. 22, at 2.)

This ping-pong match continued through sasenmer and into the fall, with further
revisions being submitted, followed by th&B taking them up soon thereafter at public
meetings and rejecting them as incompleteeP’s 56.1 1 73-75, 77-83.) Ultimately, 16 of
Plaintiff's 20 applications were deemed cont@lat an October 26, 20hieeting of the ARB,
confirmed by letter from the Chairpersonthe Building Inspector on November 1, 2015e¢
id. 1 84.) The final four were submitted to the ARB in complete form on November 15, 2011
and deemed complete on November 29, 2011, as owmdiby letter from the Chairperson to the

Building Inspector on December 3, 2015eé¢ id ] 86-87.)

%2 Defendants contend that some af treficiencies that the ARB identified the June 27, 2011 meeting were
previously raised yet uncorrectedsegeDs’ 56.1 § 71.) As Plaintiff has not provided the Court with copies of the
revisions it submitted to the ARB, and Defendants tsanemitted a Declaration frothe Chairperson of the ARB
stating what the alleged deficiencies werthatvarious stages of the completeness revieselederer-Plaskett

Decl. 11 19, 24, 27), for purposes of Plaintiff's Motion for Summary Judgment, | find this to present a question of
fact that must be resolved in Defendants’ favorr groposes of Defendants’ Motion to Dismiss, however, | accept
Plaintiff's version of the facts as set forth in the FAC as.trin any event, the content of the deficiencies identified
throughout the ARB process presents a question of factsléution of which is not necessary to the disposition of
the instant Motions.

12



In both completeness letters, the Chairpersated that “[s]ince theroposed installation
is a special permit use requiring approval byZbaing Board of Appeals or the Town Board,
that Board is charged with determining the adequddiie responses in the report. We will, of
course, if specifically requestéy the Board, offer our opinion to the [Bloard.” (Heimdahl
Decl. Ex. 23, at 1-2.)

3. Proceedings Before the Town Board

On November 15, 2011, pursuant to the AnteLaw, Plaintiff submitted complete
versions of all of its applications for speqmrmits to the Town Board. (P’s 56.1 1 91,4
P’s 11/15/11 Letter’} The Board held its first public heng on the applications, at which
Plaintiff's representatives testifiedn November 30, 2011. (P’s 56.1 11 100€¥EeDs’ Ex. T-2
(11/30/11 hearing transcript}’) The Board did not vote on thpglication at this time, instead
adjourning the meeting until December 14, 2011, by which time it expected the engineering firm
retained by the Town to have reviewed Plairditipplications and issued its report. (P’s 56.1 {1
102-03.) This Engineering Report, whisBued on December 14, 2011, proceeded on the
premise that Plaintiff’'s sole customer was Me@&? and concluded that “[a] gap in service for
MetroPCS exists along the proposed node rights-of-way,” and that “[tjhe proposed NextG nodes
will provide service . . . to these gap areas.” (Ds’ Eng'g Repaed?’s 56.1 11 103-05.) The
Engineering Report also noted that “[b]asedt@configuration of the equipment provided by

the applicant, and given tiiact that utilitypoles throughout Greenburgh and Westchester

334p's 11/15/11 Letter” refers to the Letter frdPeter J. Wise, DelBello Donnellan Weingarten Wise &
Wiederkehr, LLP, to Thomas Madden (Nov. 15, 2011). (Heimdahl Decl. Ex. 25.) Copies of each of the 20
individual applications were provided to the Court as Exhibit 26 to the Heimdahl Declaration.

34D’ Ex. T-__ " refers to the exhibits upon which thevfrorelied in rendering its final decision on Plaintiff's
application. (Determination 2-5.) Defendants submitted copies of these exhibits to the Court with its Motion to
Dismiss. (Doc. 30.) As to the hearing transcripts — Exhibits T-2, T-4, T-6, T-8, and T-11 e thky pagination

in the transcripts submitted as exhibits to the Declaration of Attorney James C. Dalton in Support of Town of
Greenburgh, New York, and Town Board of the Town of Greenburgh, New York’'s Motion to Dismiss First
Amended Complaint, (Doc. 65), prepared aubmitted at the Court’s request.
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County currently accommodate cables/wiring, trarmmakrs, and utility boxes of similar — or
larger — sizes than NextG’s equipment, theppised NextG nodes do not appear to present a
significant incremental visual ipact to the area.” (Ds'rig’g Report 9; P’s 56.1 1 106.)

After the December 14, 2011 heayiregarding Plaintiff's agdjrations, the Town Board
again did not vote, instead adjourning bearing to January 25, 2012. (P’s 56.1 { s@éps’
Ex. T-4 (12/14/11 hearing tranggat).) In the interim, on Jannal7, 2012, the Town Board held
a work session on Plaintiff's applications. (P’s 56.1 § 108.) As a result of the work session,
Plaintiff provided the Town with an affavit from its engineer, Amir Abtahis¢eP’s 1/26/12
Letter)>® addressed specifically ®ection 285-37(A)(9)(d) of the im Code, which requires an
applicant for a special permit for siting an antenna in or on property abutting a residential district
to prove “that adequate coveraggnnot be achieved by sitingasllocating the facility on one
or more . . . permitted [as-of-right] sites . . . oram® or more sites in a nonresidential district, . .
. or that technical or space limitations preMenation or collocation at those sites,” Town of
Greenburgh, N.Y., Code § 285-37(8)(d). Abtahi affirmed that the proposed nodes, which
have coverage radii of approximately 1000 feetild not be moved to theearest nonresidential
districts, which averaged approximately 5006 faway, without creating coverage gaps for
MetroPCS. $eeP’s 56.1 11 114-16; Abtahi Aff. | 8‘?)

To give the Town’s consultant time toview the additional analyses and application
materials requested by the Town (presumably inolydibtahi’s affidavit), Pdintiff agreed to an

adjournment of the January 25, 2012 public nmgettd February 7, 2012. (P’s 56.1 1 109, 117.)

B uprs 1/26/12 Letter” refers to the Letter from Peter J. Wise to Paul Feiner and Members of the Town Board (Jan.
26, 2012). (Heimdhl Decl. Ex. 29.)

3 «Abtahi Aff.” refers to the NextG Networks of NY, Inc., Affidavit for Town of Greenburgh § 285-37
Communications Facility Application, executed by Amittéthi, Radio Frequency Engineer. (P’s 1/26/12 Letter 2-
3.) The engineer’'s name is misspelled abtabi” at various placethroughouthe record.
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On that day, the Town Board held a work sassvith Plaintiff, and afterwards convened its
public hearing. I¢l. 1 117;seeDs’ Ex. T-8 (2/7/12 hearing traaoript).) Again, the Town Board
did not vote on Plaintiff's applications. (PB$.1 § 117.) Instead, it expressed concern about
whether Plaintiff had access to New York Stagats-of-way, and whetlehose locations were
“as-of-right” and thus preferable under thewn’s Antenna Law td°laintiff's proposed
locations, and further suggested sending the @gdmin back to the ARB for further reviewld(

91 119; Ds’ 56.1 § 11%ee, e.q.Ds’ Ex. T-8, at 51.) After thkearing, Plaintiff's counsel sent a
letter to the Town, arguing that under Sectiob-38(A)(8)(a) of the Town Code, the New York
State rights-of-way were ntas-of-right” locations. $eeP’s 2/17/12 Letter’)

In the meantime, the Town'’s engineeriransultant also requested information from
Plaintiff's engineer — specifical] about alternate locations feight of Plaintiff's proposed
nodes. (P’s 56.1 1 118.) Plafhtesponded that “the alterna@éguipment locations you have
proposed do not meet the coverage objecfiveblextG’s network design,” presumably a
reference to MetroPCStverage objectives.SéeP’s 2/21/12 Letter 1; P's 56.1 1 178.)
Taking into account this response, well as other informationgvided since the issuance of its
first report, the Town’s consultant issug&upplemental Engineering Report on February 23,
2012. (P’'s 56.1 §121.) The Supplemental EngingdReport concluded & 12 of Plaintiff’s
proposed nodes “appear to beegtsonable locations, with nparent potential alternate or
‘preferred’ siting opportunityn the vicinity, based on site r@naissance, reviews of application
materials, and other desk-top analysis.” (Bspp. Eng’g Report 5; P’'s 56.1  123.) As to the

remaining eight, for which the consultant hadgmeed alternate locatianthe consultant, having

37uprs 2/17/12 Letter” refers to the Letter from Peter J. Wise to Paul Feiner and Members of the Town Board (Feb.
12, 2012). (Heimahl Decl. Ex. 30.)

Buprs 2/21/12 Letter” refers to the Letter from PetetH2imdahl to Michael P. Musso (Feb. 21, 2012). (Heimdahl
Decl. Ex. 31))
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apparently reviewed Plaintiff’'s responsive tedahinformation and logistical rationales, “found
the responses to the potal alternate loations for the eight nodes e reasonable.” (Ds’
Supp. Eng’g Report 5-6; P's 56.1 § 124.)

On February 29, 2012, the Town Board heldirtal public hearing rgarding Plaintiff’s
applications. (P's 56.1 { 126eeDs’ Ex. T-11 (2/29/12 hearing transcript).) At its conclusion,
the Town Board closed the public hearing on Rilfis applications, andndicated that it would
vote on the applications atMarch 20, 2012 meeting. (P36.1 1 126.) On March 20, 2012,
however, the Board held the vote ot@i date to be determinedd.(f 127.) Although the
Town Attorney told Plaintiff that he expectadiecision at an Aprll, 2012 meeting of the
Town Board, id. 1 129), the applicationgere not put on the agda, and instead the Town
Board discussed referring the applicationthes Town’s Conservation Advisory Council
(“CAC”) for review, (id. § 130). On that day, the Board alsgld a special work session in
conjunction with the CAC, to whircPlaintiff was not invited. I¢.  131.)

Throughout the month of May, Plaintiff correspmled with the Town’s newly-retained
special counsel (litigation counselrberegarding itepplications. $ee idff 132-35.) On June
7, 2012, Plaintiff threatened suit “in the event éheontinue[d] to be no meaningful action on its
application,” which Plaintiff considered to Bl resolution of this matter through final vote by
the Town Board to be scheduled under spaession by July 10, 2012.” (Heimdahl Decl. Ex.
34;seeP’s 56.1 1 136.) On June 20, 2012, the Tewpecial counsel requested additional
information from Plaintiff, following the meipt of which the Board would act on the
applications within 30 days.SéeDs’ 6/20/12 Letter; P’s 56.1 § 13%)Specifically, special

counsel asked Plaintiff to: (1) “[e]xplain timapacts of NextG’s recent merger with, or

¥ «Dg’ 6/20/12 Letter” refers to the Letter from Andrew D.H. Rau, Unruh Turner Burke & Frees, to Peter D.
Heimdahl (June 20, 2012). (Heimdahl Decl. Ex. 35.)
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acquisition by, Crown Castle (cqheted April 10, 2012) for purposes of access to the New York
State rights-of-way in nonresidiad areas”; (2) “[ptovide a [redacted] copy of your current
agreement with MetroPCS”; (3) “provide .a diagram confirming precise dimensions of the
antennale] and all supporting equipment” a8 a® other information relating to proposed
camouflaging and alternate designs; and (4) “[p]rovide information as to the availability of
existing coverage for MetroPCS and all other providers of personal sarsdevice in the areas

of the proposed DAS installations and why sitimgesidential areas is necessary to resolve
service gaps.” (D%/20/12 Letter 2.)

Plaintiff responded principally by noting that the requested information had previously
been provided to the ARB or the Town Board. (P’s 56.1 § 138.) Additionally, Plaintiff declined
to provide its agreement with MetroPCS — which in its view constituted “customer proprietary
information and [was] irrelevant to the pemgliCompleted Applications” — and was silent
regarding coverage gaps for other prevglof wireless service in the are&eéP’s 6/25/12
Letter 2; P's 56.1 1 1389 Plaintiff again threatened isabsent a final decision on its
applications within 30 dayqP’s 56.1  139.) Special counsesponded that the Town Board
would act on the application within the 30ydaand indeed, on July 24, 2012, the Town Board
issued its Determination denying Plainsfépplications. (P’s 56.1 11 140-41.)

4. The Town Board’s Determination

The Town Board, relying on a number of itemmghe record — icluding not only the
special permit applications themselves, but &¢stimony from the public hearings before the
Board, correspondence between Plaintiff and thenlspecifically, the ARB, the Town Board,

and the Town’s engineering consultants), atiger documents relatirtg Plaintiff and its

0uprs 6/25/12 Letter” refers to the Letter from PeteH2imdahl to Andrew D.H. Rau (June 25, 2012). (Heimdahl
Decl. Ex. 36.)
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proposed installations — deniBthintiff's applications. $eeDetermination 2-5.) The
Determination, which reads likelegal brief, described the dpgable law, namely certain
provisions of Section 285-37§£9) of the Town Code (requimmeents for receiving a special
permit), Gee id.at 8-9), Section 332(c)(7) of the TCAgg id.at 9-12), and Section 253 of the
TCA, (see idat 12-14). Regarding Section 285-3'& Board noted that it (presumably as
opposed to the ARB) was the body to which the Plaintiff had to prove compliance with the
various provisions. See idat 8.) Regarding Section 333(€), and relying on Second Circuit
precedent, the Board argued that it did not neegplant a special permit unless Plaintiff showed
that there was a service gap in the proposeditotafrom the perspective of users in a given
area. Hee idat 11 (citingSprint Spectrum, L.P. v. Willgth76 F.3d 630, 643 (2d Cir. 1999)).)
The Board also argued that Section 253 wagpheable because PHiff was not providing
“telecommunications service” undthe statute and, evenitfwere, Section 253 does not
override the preservation of local zonindlaarity provided by Section 332(c)(7)S€e idat 12-
14 (citingV.l. Tel. Corp. v. FCC198 F.3d 921, 929 (D.C. Cir. 1999)).)

The Determination went on to discuss PIdiistiCPCN and its assertion that it is not
subject to the Town’s Antenna Waas a public utility seking to place its stallations in public
rights-of-way. Gee idat 14-16.) Specificallthe Board reasoned that, even if Plaintiff were a
public utility — which according to the Board svaot the case because the CPCN did not grant
authorization to provide local eRange service — it mertheless would baubject to the Town’s
Antenna Law, just as any wireless provider woulfled idat 15.)

Following this mostly legal discussion, thed@d denied Plaintiff's applications, based
on the following findings: (1) Plaintiff “has ndiemonstrated thatehDAS facilities are

‘needed,” as required under Sent285-37.A(9)(a) and consistenith the law of the Second
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Circuit,” because the proposed facilities are ‘®itpurely speculative or for the apparent benefit
of a single ‘client’ of the [Plaintiff]”; (2) Plainff “has not demonstrated that the proposed
installations are of the ‘minimum height and#eetic intrusion,” as rpiired under Section 285-
37.A(9)(b),” because Plaintiff testified that “‘weok to get two electmic boxes in there which
basically can accommodate two carriers onstimae location,” and thus the proposal was
“purely speculative or . . . twice the sizeeded,” but not minimally intrusive; and (3)
“[rlequiring a service gap underdahaw of the Second Circuité., from the perspective of the
users], or requiring minimum intrusiveness, doesviaate the [TCA]'s ‘federalism’ approach.”
(Id. at 17 (quoting Ds’ Ex. T-2, at 7-8).) The Bdanvited Plaintiff to amend its application to
provide material responsive to the Town’s JAAe2012 Letter, address the service gap from the
perspective of users in the area, and addresses of maintenance of, removal upon becoming
obsolete and no longer being used, and liabilitsirag from any physical damage which may be
caused by the equipment itgposes to install.” 1d.)

C. Procedural History

Plaintiff commenced this suit within 30 daykthe Town’s Determination. (Doc. 1.) At
a premotion conference held on Septembef@82, | gave Plaintiff leave to amend its
Complaint, which it did on Qober 12, 2012. (Doc. 25.)

Plaintiff brings three claimm this action. Count | allegea violation of Section 253 of
the TCA. (FAC 11 98-106.) Specifically, Plafhtlleges in Count | tht the “Town’s actions
and inaction” in response to and its ultimate deaf Plaintiff's applications violated Section
253(a), {d. 11 99-101), which provides thdh]o State or local state or regulation, or other
State or local legal requirementay prohibit or have the effecf prohibiting the ability of any

entity to provide any interstate or intrastekecommunications seong,” 47 U.S.C. § 253(a).
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Plaintiff also alleges in Coumthat the Town cannot rely ondlsafe harbor of Section 253(c),
(seeFAC 11 102-05), which reserves State or l@zahority to manage plib rights-of-way “on
a competitively neutral and nondiscriminatory basis,” 47 U.S.C. § 253(c).

Count Il alleges a violation @ection 332(c)(7)(B)(ii) othe TCA, (FAC 11 107-29),
which provides that localities agh a “request for authorization ptace, construct, or modify
personal wireless service facilities within a @asble period of time &dr the request is duly
filed with such government or instrumentalitykitag into account the nature and scope of such
request,” 47 U.S.C. 8 332(c)(7)(B). Specifically, Plaintiff ieges that through the various
delays in the application ptess — dating from its November 13, 2009 initial request for a RUA
(alleged to be its original application) tetBoard’s July 24, 2012 Determination — the Town did
not act within the reasable period of time as strth by the FCC in itShot Clock Order (See
FAC 11 107-29.)

Count Il alleges a violation ddection 332(c)(7)(B)(iii),id. 11 130-37), which provides
that the Town’s decision on Ptaiff's applications “be in writing and supported by substantial
evidence contained in a writteacord,” 47 U.S.C. § 332(c)(7)(B)(iii). Plaintiff alleges that the
Determination is not based on substantial evdddrecause it established MetroPCS'’s service
coverage gap in the area of its proposed Dk, because there is no non-residential right-of-
way location that would close that gajgse€FAC 11 130-37.)

Plaintiff seeks a declaratory judgment ttiet Town has violated the respective
provisions of the TCA, and further seeks a mandatory injunction requiring the Town to grant
“such permits or other authority as is necessallow [Plaintiff] to install, operate, and
maintain its facilities in the Tows public rights of way as set forin [Plaintiff]’s application.”

(FAC 29.)
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Defendants have moved to dismiss the FAInc. 27), and Plaintiff has cross-moved for
summary judgment, (Doc. 32). For the reasseidorth below, Defendas’ Motion is hereby
GRANTED IN PART and DENIED IN PART,ral Plaintiff's Motion is hereby GRANTED IN
PART and DENIED IN PART.

LEGAL STANDARDS

A. Motion to Dismiss

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim f@fehat is plausible on its face.’Ashcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadggfual content that allows the court to draw the
reasonable inference that the defendmitiable for the misconduct allegedld. “While a
complaint attacked by a Rule 12(b)(6) motiordismiss does not need detailed factual
allegations, a plaintiff’'s obligadn to provide the grounds of hesitittement to relief requires
more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Twombly 550 U.S. at 555 (alteration, citatis, and internal quotation marks
omitted). While Federal Rule of Civil Proced8 “marks a notable and generous departure
from the hyper-technical, code-pléagl regime of a prior era, . . . it does not unlock the doors of
discovery for a plaintiff armed withothing more than conclusionsl§bal, 556 U.S. at 678-79.

In considering whether a complaint stadedaim upon which relief can be granted, the
court “begin[s] by identifying pleadings that, basa they are no more than conclusions, are not
entitled to the assumption ofith,” and then determines whet the remaining well-pleaded
factual allegations, accepted asetr“plausibly give rise tan entitlement to relief.'1d. at 679.

Deciding whether a complaint states a plausitdarcfor relief is “a context-specific task that
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requires the reviewing court traw on its judicial experience and common sengg.”

“[W]here the well-pleaded facts do not permit the tooiinfer more than the mere possibility of
misconduct, the complaint has alleged — but itf@sshown’ — ‘that theoleader is entitled to
relief.” Id. (alteration omitted) (quatg Fed. R. Civ. P. 8(a)(2)).

When deciding a motion to dismiss, ordinatlg court’s “review is limited to the facts
as asserted within the four cers of the complaint, the documents attached to the complaint as
exhibits, and any documents incorpedatn the complaint by referencédcCarthy v. Dun &
Bradstreet Corp.482 F.3d 184, 191 (2d Cir. 2007), whiztre includes the Town Board’s
Determination as well as the exhibits upon whiaklied. But the court can also consider
documents on the terms and effect of whichcm@plaint heavily relies — that is, documents
“integral” to the complaint.See Chambers v. Time Warner, 1282 F.3d 147, 153 (2d Cir.
2002). Here, this includes aif the correspondencetheen Plaintiff and the Town, for what
was said in the correspondence, flootthe truth of what was said.

B. Motion for Summary Judgment

Summary judgment is appropigawhen “the movant shows that there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). “[T]he dispute about a matergatfis ‘genuine’ . . . if th evidence is such that
a reasonable jury could return a verdict for the nonmoving paftyderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materiilit “might affect the outcome of the suit
under the governing law . . . . Faat disputes that are irreleMaor unnecessary will not be
counted.” Id. On a motion for summary judgment, Hg evidence of the non-movant is to be
believed, and all justifiable inferencase to be drawn in his favorld. at 255. The movant

bears the initial burden olemonstrating “the absence of a genusseie of materidhct,” and, if
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satisfied, the burden then shifts to the non-mot@ptesent “evidence sufficient to satisfy every
element of the claim.’Holcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008) (citiGglotex
Corp. v. Catrett477 U.S. 317, 323-24 (1986)). “The mere ense of a scintilla of evidence in
support of the [non-movant’s] position will besinfficient; there must be evidence on which the
jury could reasonably find for the [non-movantRhderson477 U.S. at 252. Moreover, the
non-movant “must do more than simply show tth&re is some metaphysical doubt as to the
material facts,'Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586 (1986),

and he “may not rely on conclusory gi&ions or unsubstantiated speculatidfyjitsu Ltd. v.

Fed. Express Corp247 F.3d 423, 428 (2d Cir. 2001) (internal quotation marks omitted).

“A party asserting that a€t cannot be or is genuigadisputed must support the
assertion by . . . citing to partilar parts of materials in érecord, including depositions,
documents, electronically stored information, affitkeor declarationsstipulations (including
those made for purposes of the motion ordgnissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). &v& an affidavit is used to support or oppose the
motion, it “must be made on personal knowledgepséefacts that would be admissible in
evidence, and show that the affiant . . . is cetapt to testify on the matters stated.” Fed. R.
Civ. P. 56(c)(4)see Major League Baseball Profg!2 F.3d at 310. In the event that “a party
fails . . . to properly address ahet party’s assertion déct as required by Rule 56(c), the court
may,” among other things, “consider the fact updted for purposes of the motion” or “grant
summary judgment if the motion and supportinaterials — includinghe facts considered

undisputed — show that the movant is erditieit.” Fed. R. Gi. P. 56(e)(2), (3).
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C. Section 253 of the TCA

Congress enacted the TCA “to provide &gpro-competitive, de-regulatory national
policy framework designed to accelerate dipprivate sector deployment of advanced
telecommunications and information @ologies and services by opening all
telecommunications markets to competitio@&llular Tel. Co. v. Town of Oyster Bay66 F.3d
490, 493 (2d Cir. 1999) (alterations and inteuadtation marks omitted). Section 253(a) —
which applies to all providers of “telecommuniceis services,” not justireless providers —
renders unlawful State or locahsites, regulations, or other légaquirements that “prohibit or
have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service.” 4¥S.C. § 253(a). Section 253 at its core, a preemption
statute see Wyeth v. Leving55 U.S. 555, 576 n.9 (2009) (describing Section 253(a), together
with Section 253(d), as a statute authorizimg FCC to preempt s&br local statutes,
regulations, or legal requirementhl.Y. SMSA Ltd. P’ship v. Town of Clarksto®w83 F. Supp.
2d 715, 727 (S.D.N.Y. 2009) (same), “the purpospvbich] is to impose some limits on the
ability of state and local governmertb regulate telecommunicationdléxtG Networks of NY,
Inc. v. City of N.Y.513 F.3d 49, 53 (2d Cir. 2008). “[A}ohibition does not need to be
complete or insurmountable to run afoul of [Ba&t] 253(a)”; it need onlymaterially inhibit[]
or limit[] the ability of any competitor or potenti@ompetitor to compete in a fair and balanced
legal and regulatory environmentT’'CG N.Y., Inc. v. City of White Plaijr305 F.3d 67, 76 (2d
Cir. 2002) (internal quotation marks omitted).

D. Section 332(c)(7) of the TCA

Section 332(c)(7), which relates onlyttee zoning of “personal wireless service

facilities,” 47 U.S.C. 8§ 332}¢7)(A), embodies the balancefyress struck “between ‘two
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competing aims — to facilitate ti@nally the growth of wireless lephone service and to maintain
substantial local control over siting of towersOmnipoint Commcn’s, Inc. v. City of White
Plains 430 F.3d 529, 531 (2d Cir. 2005) (quotihgwn of Amherst, N.H. v. Omnipoint
Commc’ns Enters., Incl73 F.3d 9, 13 (1st Cir. 1999)). Thus, Congress committed the siting of
wireless facilities to the disdien of state and local governments, subject only to the limitations
set forth in Section 332(c)(7)(Bbeed7 U.S.C. § 332(c)(7)(A) [Dlecisions regarding the
placement, construction, and modification of peed wireless service ¢dities” — in other

words, wireless antennae — are left todiseretion of local ostate governments or
instrumentalities “[e]xcept as primked in [Section 332(c)(7)(B)].”\Willoth, 176 F.3d at 637
(“[T]he TCA preserves local zong authority in all other reggts over the siting of wireless
facilities . . . .").

Accordingly, siting decisions may not “wwasonably discriminate among providers of
functionally equivalent services,” 47 U.S.C. 883(7)(B)(i)(1), and may not “prohibit or have
the effect of prohibiting the provisiarf personal wireless services! § 332(c)(7)(B)(i)(Il).
Furthermore, “any request for authorizatiorplace, construct, or modify personal wireless
service facilities” must be actegbon “within a reasonable periodtohe after the rguest is duly
filed,” id. 8 332(c)(7)(B)(ii), and a denial de@si must be “in writing and supported by
substantial evidence contained in a written recadd,8 332(c)(7)(B)(iii). Such siting decisions
may not be made “on the basis of the environtalezffects of radio fragency emissions to the
extent that such facilities omply with the [FCC]’s regulations concerning such emissions.’s
332(c)(7)(B)(iv). Any person aggued by a siting decision may semcourse in federal court.

See id8 332(c)(7)(B)(v).
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1. Section 332(c)(7)(B)(ii)

In recognition of the ambiguitgs to what constitutes a “reasonable period of time” under
Section 332(c)(7)(B)(ii), and tJo provide guidance, remove uncertainty and encourage the
expeditious deployment of wiredse broadband services,” the FEQpon the petition of wireless
providers — issued itShot Clock Ordem 2009. See Shot Clock Orde24 F.C.C. Rcd. at 14005.
As discussed aboveee supranote 9, the FCC defined “reanable period of time” to
presumptively mean “90 days to process persoitaless service facility siting applications
requesting collocations, and . . . 150 diyprocess all other application§hot Clock Order24
F.C.C. Rcd. at 14008. This presumption is rebuttable,asll as extendable on mutual consent
of the parties.ld. at 14005, 14013. The FCC recognized #pilications may be incomplete,
and therefore deemed the time it takes for thmi@gnt to respond to requests for additional
information excludable from the 90- or 150-dayei period, but “only ithat State or local
government notifies the applicanttiin the first 30 days that iegplication is incomplete.ld.
at 14015. The Fifth Circuit recepthddressed a challenge to #@C’s authority to promulgate
the rules set forth in thehot Clock Orderand held that the FCC'’s interpretation of the
“reasonable period of tiaf language was entitled @hevrondeference as a permissible
construction of an ambiguous statugee City of Arlington, Tex. v. FC668 F.3d 229, 256 (5th

Cir. 2012),aff'd, 133 S. Ct. 1863 (20135. | agree with the Fikt Circuit’s well-reasoned

“1 The FCC defined “collocation” for purposes of this gl as a proposal that “does not involve a substantial
increase in the size of a tower,” which in turn meangranother things, “increas[ing] the existing height of the
tower by more than 10%,” or the “installation of more than the standard number of new equipnmens éabthe
technology involved, nao exceed four.”Shot Clock Order24 F.C.C. Rcd. at 14012 & n.146 (internal quotation
marks omitted).

“2The U.S. Supreme Court granted certiorari to rexfenFifth Circuit’s decision on the limited question of
“whether an agency'’s interpretationatatutory ambiguity that concerns foepe of its regulatory authority (that
is, its jurisdiction) is entitled taJhevron deference.”City of Arlington, Tex. v. FCC133 S. Ct. 1863, 1866 (2013).
The Court held that there was no difference between adjatignal” and “nonjurisdictional” inquiry in the agency
review context; “[nJo matter how it is framed, the questiocourt faces when confronted with an agency’s
interpretation of a statute it administers is always, simpigther the agency has stayeithin the bounds of its
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analysissee id.at 256-60, and accof@hevrondeference to the FCC'’s definition of Section
332(c)(7)(B)(ii)’'s “reasonalal period of time” languagas set forth in th8hot Clock Order

2. Section 332(c)(7)(B)(iii)

Section 332(c)(7)(B)(iii) containsvo distinct requirements: (1) that a locality’s denial of
a siting application be in writing; and (2) thiabe supported by “substantial evidence contained
in a written record.” 47 U.S.®.332(c)(7)(B)(iii)). As to the latter, “substantial evidence” refers
to the “traditional standard used fadjcial review of agency actionsWilloth, 176 F.3d at 638
(internal quotation marks omitted). In other wartsubstantial evidence” means, when viewing
the record in its entirety, “staelevant evidence as a readaieranind might accept as adequate
to support a conclusion.Omnipoint Commc’'ns430 F.3d at 533 (internal quotation marks
omitted). Although this is a “deferential standaid,; “denials subject to the TCA are reviewed
... more closely than stdard local zoning decisionsCellular Tel. Co, 166 F.3d at 493.

Judicial review in this contéxhus “requires evaluation ofdhentire record, including opposing
evidence”; if the denial isupported by “less than a preponderarg,more than a scintilla of
evidence,” it will stand.Willoth, 176 F.3d at 638 (internal quotation marks omitted).

The substantive law under which to evaluatether substantial evidence supports a
denial is the applicablstate or local lawSee Cellular Tel. Cp166 F.3d at 494 (“When
evaluating the evidence, local and state zgiaws govern the weight to be given the
evidence.”);jd. at 495-96 (determining under statercoon law whether substantial evidence
supported locality’s decisionN.Y. SMSA Ltd. P’ship v. Vilbf Floral Park Bd. of Trs.812 F.
Supp. 2d 143, 153-66 (E.D.N.Y. 2011) (same under local lel;oPCS N.Y., LLC v. City of

Mount Vernon739 F. Supp. 2d 409, 421 (S.D.N.Y. 2010) (sa@pjint Spectrum L.P. v. Bd. of

statutory authority’ Id. at 1868 (emphasis in original). The Court therefore agree@€t®atrondeference was
appropriate as to the FCC's decision that it hadaityhto define “reasonable period of timeSee idat 1874-75.
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Zoning Appeals of Brookhave?44 F. Supp. 2d 108, 114-17 (E.D.N.Y. 2003) (same under state
common law and local law). In this case, thpl@gable local law is the Town’s Antenna Law,
Section 285-37 of the Town Code.

E. The Greenburgh Town Antenna Law

Greenburgh’s Antenna Law reflects &farence for siting new antennae in
nonresidential areas,dbgh it does not foreclessiting elsewhereSeeTown of Greenburgh,
N.Y., Code § 285-37(A). The Law establistias-of-right” sites -including, among other
places, lots in nonresidential dists “having a lot line abutting aade or local thoroughfare with
four or more lanes,it. § 285-37(A)(8)(a) — for which a streamlined application process is
available, subject only to review by th&kB for aesthetic and visual consideratiads§ 285-
37(A)(8). For all other sites, “special permit” is required from the Town Board (if on Town-
owned property) or the Zoniri§oard of Appeals (if not)See id§ 285-37(A)(9). The Law sets
forth numerous items required to be includedn application for a special pernsge id.8 285-
37(A)(16), and charges the ARB with det@mmg whether an application meets these
requirementsseeid. § 285-37(A)(1)(c)-(e). Substantivelm applicant for a special permit must
prove to the reviewingody, among other things:

(a) That the facility is needed pwovide coverage to an area of the
unincorporated area of the Towhat currently has inadequate
coverage(;]

(b) That the facility is the minimum height and aesthetic intrusion
necessary to provide thadveragel[;] . . . [and]

(d) If proposed for placement inrasidential district or on Town-
owned property which abuts a msntial district, that adequate
coverage cannot be achieved by siting or collocating the facility on
one or more [as-of-right sitesjr on one or more sites in a
nonresidential district, that aleasonable measures in siting the
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facility at all those locations havy®en exhausted or that technical
or space limitations prevent locationamilocation at those sites.

Id. § 285-37(A)(9).

DISCUSSION

A. Count | — Plaintiff's Section 253 Claim

Plaintiff alleges that the Town’s actionsdainaction throughout the application process,
and its ultimate denial of PHaiff's applications, violate &ction 253 because they have the
effect of prohibiting provision dPlaintiff's services in the Town. In support of its Motion for
Summary Judgment, Plaifftargues that the delay in proceassits application alone violates
Section 253(a). (P's SJ Mem. 9-18.)

1. Whether Plaintiff Provides “dlecommunications Service”

A threshold question under Section 253 ister Plaintiff is offering to provide
“telecommunications service” as defined bg TCA. Under the TCA, “telecommunications
service” means “the offering of telecommunicatiforsa fee directly to the public, or to such
classes of users as to be efifegly available directly to theyblic, regardless of the facilities
used.” 47 U.S.C. § 153(53) (formerly codifiad47 U.S.C. § 153(46)). “Telecommunications”
in turn is defined as “the transmissioniaeen or among points spied by the user, of
information of the user’s choosing, without chaigéhe form or content of the information as
sent or received.’ld. § 153(50).

A provider of “telecommunications service” Hasen interpreted to be coextensive with
“common carrier” — that is, a provider tHatlds itself ouindiscriminately. See V.1. Tel. Corp.
198 F.3d at 926-27 (applyir@hevrondeference and adopting the FCC’s reasonable

interpretation of the statutory detion of “telecommunicabns service”)accordlowa

B up's SJ Mem.” refers to Plaintiff's Memorandum of Law in Support of Motion for Summary Judgmest. (D
33)
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Telecomm. Servs., Inc. v. lowa Utilities Bsb3 F.3d 743, 749 (8th Cir. 2009)erizon Cal., Inc.
v. FCC 555 F.3d 270, 275 (D.C. Cir. 2008erkshire Tel. Corp. v. Sprint Commc’ns (J9o.
05-CV-6502, 2006 WL 3095665, at *4 (W.D.N.®ct. 30, 2006). A provider may be a
common carrier even if its sgces are not practically auable to the entire public; “a
specialized carrier whose sar@iis of possible use only ¢ofraction of the population may
nonetheless be a common carrier if he holdsskif out to serve indifferently all potential
users.” Nat'l Ass’n of Regulatory Utility Comm’rs v. FQBIARUC I), 533 F.2d 601, 608 (D.C.
Cir. 1976);see Compass Global, In@3 F.C.C. Rcd. 6125, 6132-33 (2008) (“To qualify as a
telecommunications carrier, companies only neeaffer indiscriminate service to whatever
public their services may legally apdactically be oluse.”) (citingNat’l Ass’n of Regulatory
Utility Comm’rs v. FCQNARUC ), 525 F.2d 630, 642 (D.C. Cir. 1976)). If, however, a
provider intends to “make individlized decisions in particular sas whether and on what terms
to serve,” it is not a common carriddARUC 1| 533 F.2d at 608-0%ccord Cellco P’ship v.
FCC, 700 F.3d 534, 546-47 (D.C. Cir. 2012).

Defendants’ principal argument is thaailtiff's services a intended for only one
customer, MetroPCS, and theref®Maintiff does not intend to holdsilf out indiscriminately to
all potential customers. Plaintiff alleges thahtends to serve bothsit'‘current customer and
potential customers.” (FAC T &) The Town’s own engineering consultant recognized that
Plaintiffs DAS could accommodate mottial customers beyond MetroPCSedDs’ Eng’g
Report 4; Ds’ Supp. Eng’'g Report 1-2), and Rt has obtained a CPCN from New York

State, (FAC 1 1), which signais the public Plaintiff's intent to operate as a common cases,

“ Plaintiff represents that it intesdo offer its services indiscriminately to all potential customsezRJaintiff’s
Memorandum of Law in Opposition to Defendants’ Matito Dismiss (“P's MTD Mem.”), (Doc. 38), 11 (“Crown
Castle holds itself out to be a common carrier that willesatipotential users of itsleeEommunications service.”)),
but no corresponding allegation appears in the FAC.
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Verizon Cal, 555 F.3d at 275. That Plaintiff has an indual contract with its current customer
is not necessarily inconsistesith it being a common carrieiSeelowa Telecomm. Sery$63
F.3d at 748-50. “Whether an entity is at@mmunications carrier turns on the entitfier to
provide services, not the want customer base.Time Warner Cable Info. Servs. (N.C.), LLC v.
Duncan 656 F. Supp. 2d 565, 573 (E.D.N.C. 2009) (empghadded). In light of my disposition
below, however, | need not definitively decideettrer Plaintiff has plausly pleaded that it is
offering to provide “telecommuaations service” under the TCAge lowa Telecomm. Servs.
563 F.3d at 749-507/erizon Cal, 555 F.3d at 275-76, and | will assufoe the sake of argument
that it has.

2. Whether the Town Violated Section 253

Plaintiff argues that the Town violated Seati253(a) through its theys in processing

and ultimate denial of its applications. Thewlds decision under its Antenna Law, however, is
clearly a zoning decision regarding the placensembnstruction of Plaintiff’'s proposed DAS,
not a franchising requirement or other potentidiscriminatory licensing scheme, the typical
subject of a Section 253 clainseeVertical Broad., Inc. v. Town of Southampt84 F. Supp.
2d 379, 388-89 (E.D.N.Y. 2000). Such a zoning decisicgguarely within the ambit of Section
332(c)(7)(A) of the TCA:

Except as provided in this paragraph, nothing in this chapkell

limit or affect the athority of a State or local government or

instrumentality thereof over detons regarding the placement,

construction, and modificationof personal wireless service
facilities.

47 U.S.C. § 332(c)(7)(A) (emphasis added). plaén language of theatute indicates that
Section 253 — which, along with Section 332, is within ChapterTstief 47 of the United States
Code — cannot limit the Town’s @nority regarding the zoningedision (or the time it takes in

processing zoning applications). Any limitatiaarsthe Town’s antenna zoning authority, and
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the statutory basis for Plaintiff's remedyuyst lie within Section 332(c)(7) itséff. See City of
Arlington, 133 S. Ct. at 1866 (Secti@32(c)(7)(A) “provides thahothing in the [TCA]except
those limitations provided in [Section] 332(c)(7)(Bhall limit or affect the authority of a State
or local government’ over siting decisionggmphasis in original) (quoting 47 U.S.C. §
332(c)(7)(A)); Vertical Broad, 84 F. Supp. 2d at 388 (refusing to allow claim based on local
decision regarding the siting of a communicasidower to go forward under Section 253 where
plaintiff's Section 332(c)(7) clan fell outside the 30-day statutélimitations, because Section
332(c)(7) “speaks speafally to local decisions regarditiige siting of communications towers
and of the judicial recourse ailable to those who feel thatlocal body has acted outside the
strictures of the TCA”)see also USCOC of Greater Mo., L.L.C. v. Vill. of Marlborough,, Mo.
618 F. Supp. 2d 1055, 1065 (E.D. Mo. 2009) (“Secf53 may be used to challenge zoning
regulations on their facéut is not the proper section to challengeapplicationof a zoning
regulation.”) (emphasis addedf; Sprint Spectrum L.P. v. MiJl283 F.3d 404, 420 (2d Cir.
2002) (“[U]nless a limitation is praged in [Section] 332(c)(7), we must infer that Congress’s
intent to preempt did not extend so far.”).

Plaintiff's position that Sdmon 253 and Section 332(c)(7)edboth applicable to the

Town’s Determination — indisputably one “agding placement, consttion, and modification

> In responding to the Town’s arguments along these lisesP(s MTD Mem. 13), Plaintiff lamented that such an
interpretation would leave it without the protection of @itBection 253 or Section 332(c)(7)(B)(i)(Il) — which
contains language similar to Section 253(a) and providesatfiown’s decision on th@acement, construction, or
modification of personal wireless facilities “shall not ptmwhor have the effect of prohibiting the provision of
personal wireless services,” 47 U.S.C. § 332(c)(7)(B)(i)(11). In so arguing, Plaintiff concedéticthuld not bring
a claim under Section 332(c)(7)(B)(l)( because it “does not provide @mercial Mobile Radio Services,”
apparently a reference to the definition of “personal wireless services” under Section 332(c)(TRG)#)TD
Mem. 13-14.) The Court is baffled by this argument, as Plaintiff has affirmatively lrdaghs under Section
332(c)(7)(B)(ii) and (iii), subsections to which its cession would seem to apmqually. Nevertheless,
Defendants do not contest that the Town’s Antenna Lavitaugigcision on Plaintiff' @pplications are subject to
Section 332(c)(7). And, other than Plaintiff's seeming concession, | cannot see why Section)38a(dj( ot
apply; Plaintiff's arguments that asaarrier’s carrier” it provides “personalireless service facilities,” 47 U.S.C. §
332(c)(7), seem valid.
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of personal wireless service fatoes,” 47 U.S.C. 8§ 332(c)(7)(A} would render the “[e]xcept as
provided in this paragraph, natigi in this chapter shall limifanguage of Section 332(c)(7)(A)
“insignificant, if notwholly superfluous,'Duncan v. Walker533 U.S. 167, 174 (20013ee id.
(giving effect to all words of a statute i€ardinal principal oktatutory constructionkf. H.R.

Rep. No. 104-458, at 2008 (1996) (Conf. Rep.Jeprinted in1996 U.S.C.C.A.N 10, 22¢The
conference agreement creates a new secdt@my47 U.S.C. § 332(c)(7)] which prevents
Commission preemption of locaha State land use decisions anedsarves the authority of State
and local governments over zoniaigd land use matters excepthe limited circumstances set
forth in the conference agreemeing¢ [ 47 U.S.C. § 332(c)(7)(B)].”)

The cases Plaintiff cites are of no helpd an fact support the Town’s position. For
example, i"Cox Communications PCS, L.P. v. City of San Mar264 F. Supp. 2d 1272 (S.D.
Cal. 2002), the district court specifically distinguished between@®@e283, “which provides a
cause of action againisical regulations’ and Section 332(c)(7), which “gives a cause of action
againstocal decisions Id. at 1277 (emphases in originalhp that case, the court allowed a
Section 253 claim to go forward at the pleadingetagcause plaintiff there facially challenged
an ordinance requiring it to bt a conditional use permit befansing the public rights-of-way
for wireless facilitiessee id.at 1279-80, but dismissed ar@sponding Section 332(c)(7) claim
because plaintiff had not gone through the statutorily-ordained process and been aggrieved by it,
see idat 1275, 1277. Not only S8ox Communicationfactually inapposite (because Plaintiff
here complains not of the burden of the Antebawa itself but of its treatment thereunder), but it
supports the understanding that®m 253 is a preemption statdket at its hart deals with

laws themselves, not discretionascisions made pursuant to those 14fvs.

“% Plaintiff does not argue that the Antenna Law is preempted by Section 253. Indeed, it appearAnktetniae
Law alone creates no independent leairtd entry that would violate Section 253. While it certainly grants
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Plaintiff also citedMlills, 283 F.3d 404, as reviewing a siting decision under Sections 253
and 332(c)(7). (P’s MTD Mem. 12-13.) Althouglettiistrict court at aparlier stage of that
case found a single local deaosito violate both sectionseeSprint Spectrum L.P. v. Mill§5
F. Supp. 2d 148, 158-159 (S.D.N.Y. 1999), the Se&inulit relied exclusively upon Section
332(c)(7) in holding that a schodistrict’s position with respédo its lease with a wireless
provider was proprietary, not regulatory nature, and thus did not offend the TGae Mills
283 F.3d at 420-21. Plaintiff also pointsNextG Networks of N.Y., Inc. v. City of NNo. 03-
CV-9672, 2004 WL 2884308, at *4 n.8 (S.DWNDec. 10, 2004), as “citinilills in support of
rejecting the argument that Siect 332 prevents NextG frobringing a Section 253 claim.”
(P's MTD Mem. 13.) In that casbowever, the digtt court citedMills as simply “analyzing
Sections 253 and 332 separately,” ardked, cited only to the portion bfills which described
what the district court did belowpt the Second Circuit’'s analysiSee idat *4 n.8 (citing

Mills, 283 F.3d at 409-10y.

discretion to the Town as to the siting of antennae, it sodémsed on traditional zoning factors, such as aesthetics
and property valueseeCellular Tel. Co, 166 F.3d at 494 (“TCA does not affect or encroach upon the substantive
standards to be appliethder established principles of state and Itea|” including the principle that “aesthetic
concerns can be a valid basis for zoning decisions@rfial quotation marks omitted), and retains flexibility to
account for necessity and technical feasibigeTown of Greenburgh, N.Y, Code § 285-37(A)(9). The Antenna
Law is thus not at all similar to the provisiongioé ordinance that the Second Circuit invalidatefiG& N.Y,

which granted the City of White Plains unfettered discretion to reject a franchise applicationrbassdpublic
interest factors that are deemed pertinent by the City”; such provisions were held tainetanto a “right to
prohibit providing telecommunications services, albeit one that can be waived by theTCity.N.Y, 305 F.3d at

76 (alteration and internal quotation marks omitted). &foee, even if Plaintiff héibrought a claim for facial
invalidity of the Town’s Antenna Law under Section 253(a), such claim would be dismissed.

47| am doubtful that, even if Section 253 does apply here, Plaintiff has a claim based on the demippti¢atsons

or the delay in processing them. The denial of Plaintiff's siting applications “does not constitute a general barrier to
entry as proscribed by 47 U.S.C. § 253Jbbal NAPs, Inc. v. Verizon New England, Jd&4 F.3d 91, 102 (2d Cir.
2006), because (egpt perhaps as an economic matter) it does noepr&faintiff from enterig the market, in that

it does not foreclose Plaintiff seeking alternative meargloieving its desired end (for example, re-submitting its
applications with additional information or considering alternate sies)id; see also Coastal Commc’'ns Serv.,

Inc. v. City of N.Y.658 F. Supp. 2d 425, 441 (E.D.N.Y. 2009) (“Section 253(a) concerns itself solely with the
provision of service, not whether the putative service canv&ieconomically.”). As to delay alone, Plaintiff cites
TCG N.Y, 305 F.3d at 76-77, as holding that “a delay of less than two years by a municipality in processing a
franchise application violated Section 253(a) beedhe telecommunications company was prohibited from
providing its services during that time.” (P’'s SJ Mem. 10.) While it is true that the Second Circuit stated that “the
extensive delays in processing TCG's request for a franchise have prohibited TCG fronmgsetidice for the
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3. Plaintiff's Section 253(a) Claim is Dismissed

For the foregoing reasons, Defendants’ MotioDtemiss as to Plaintiff’'s Section 253(a)
claim is granted.

B. Count Il — Plaintiff's Setion 332(c)(7)(B)(ii) Claim

Plaintiff's claim under SectioB32(c)(7)(B)(ii) isbased on the Town’s failure to process
its applications within a “reasonable petiof time” as defined by the FCC in 8&ot Clock
Order. Even if | were to find a violation of Section 332(c)(7)(B)(ii), however, a “local
authority’s exceeding a reasonabiae for action would not, inrad of itself, entitle the siting
applicant to an injunctiogranting the application.’Shot Clock Order24 F.C.C. Rcd. at 14005
n.99. Indeed, “the only reasonaldguitable] relief for such a failure [would be] to require a
written decision, which [the Wan] ha[s] already provided.Clear Wireless, LLC v. City of
Wilmington No. 10-CV-218, 2010 WL 3463729, at *4 (D. Del. Aug. 30, 20880mnipoint
Commc'ns, Inc. v. Vill. of Tarrytown Planning B802 F. Supp. 2d 205, 214 n.7 (S.D.N.Y.
2004) (claim for injunctive relief for violation @ection 332(c)(7)(B)(ii) mooted by subsequent
denial of application)N.Y. SMSA Ltd. P’ship v. Town of Clarksto®8 F. Supp. 2d 381, 394
(S.D.N.Y. 2000) (after Town Board reachecidg®n denying applications, claim of delay was
moot because “[p]laintiffs [could] no longer matkes claim that the delay had the effect of

denial of wireless services”). Because Pl&ihias already received the relief to which it would

duration of the delays,TCG N.Y, 305 F.3d at 76, the delay was not a separate basis for finding a violation of
Section 253(a), but was merely an exangfléhe plaintiff in that case being subject to burdens to which others were
not, see id.at 76-77 (right to reject and delays in processing franchise applications under the Ordinarece violat
Section 253(a) because they mris‘obstacles . . . to TCG's itity to compete in White Plainsn a fair basi¥)
(emphasis added3ee alsdMontgomery Cnty. Md. v. Metromedia Fiber Network,,I826 B.R. 483, 493 (S.D.N.Y.
2005) (“[S]ubjecting new market entrants, such agrjfiff], to a lengthy and discretionary process, while
exempting the incumbent provider, Verizon, from suatess, has the effect pfohibiting the provision of
telecommunications services, because it ‘materially inhibilisnits the ability’ of the new entrant ‘to compete in a
fair and balancedegal and regulatory environment.”™) (emphasis in original) (quoli@é N.Y, 305 F.3d at 76),
aff'g sub nom. In re Metromedia Fiber Network, |#13 B.R. 153 (Bankr. S.D.N.Y. 2004pcated and remanded
pursuant to joint motionNo. 05-4123 (2d Cir. Aug. 31, 2006).
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be entitled, Plaintiff's claim for injunctive reliéér violation of Setton 332(c)(7)(B)(ii) is
dismissed as moét.

C. Count lll = Plaintiff's Setion 332(c)(7)(B)(iii) Claim

The Town Board stated two reasons for its dewi Plaintiff's applications. First, the
Board found that Plaintiff had not demonstratteat its proposed antennae were “needed” under
Section 285-37(A)(9)(a) of thEown’s Antenna Law “and consistewith the law of the Second
Circuit,” because the gap in service that the proposed DAS was designed to fill was only
MetroPCS'’s, not a gap from the pegspve of users in the areaSegeDetermination 17see also
id. at 11 (relying orWilloth to conclude that in the Secondliit, a service gap is measured
from the perspective of the users).) SeconelBbard found that Plairfitihad not demonstrated
that its proposed antennae were of the “mininieght and aesthetictmusion” necessary to
provide service, pursuant ection 285-37(A)(9)(b), tthg testimony of Plaintiff's
representative that the proposed equiprmabtnet was designed to accommodate not just
MetroPCS, its initial client, but another pati@hcarrier without futher modification. $ee idat
17 (“Whether the equipment proposed is purebcsiative or whether is twice the size
needed, in either case, upon the record madeebjPlaintiff], it does not meet the standard of
minimal intrusiveness.”)!y Because neither of these conclusions are supported by “substantial
evidence contained in a written recordfind that the Town has violated Section

332(c)(7)(B)(iii)-

8 Nevertheless, the extent of delay influences my determination as to whether remand is an appropdiateere
for a violation of Section 332(c)(7)(B)(iii)See infraPart I11.D.

9 The Board also noted that “[rJequiring a service gap under the law of the Second Circuit, or requiringrminimu
intrusiveness, does not violate the [TCA]'s ‘federalism’ apph.” (Determination 17.Yhis is not a reason for a
denial, so much as an apparently aateistatement that the two stateguieements do not in and of themselves
violate the TCA.
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1. Whether the DAS is “Needed”

There is no dispute that Plaffiproved that there was a service gap for its initial client,
MetroPCS, and that Plaintiff’'s proposed D#@s needed to fill that service gafseéP’s 56.1
19 103-05, 111, 122ee alsds’ Eng’g Report 6; Ds’ Supp. Eng’'g Report 5-6.) The Town
Board relied on Second Circuit precedent — specificliyloth — to support its conclusion under
its Antenna Law that Plaintiff's services aret “needed,” in that users in the area do not
experience a coverage gap because other cgrrimrigle service. The Town’s position in the
Determination is a wholly legal one — thlaé Second Circuit measures whether a wireless
service is “needed” from the peestive of users in a given aremt from the perspective of a
provider.

| find that in this respect, the Board’s Detenation is premised on an error of law,
which necessarily means it is not supported by substantial evidéhc@lilloth, 176 F.3d at 645
(“We will annul an agency’s determination . .w]pere . . . its determination is affected by an
error of law . . . .”) (secondli@ration in original) (quotinVEOK Broad. Corp. v. Planning Bd.
of Lloyd 79 N.Y.2d 373, 383 (1992)pmnipoint Commc’ns, Inc. v. Common Council of
Peekskill 202 F. Supp. 2d 210, 223 (S.DYN2002) (citing and quotingownley v. Heckler748
F.2d 109, 112 (2d Cir. 1984), as “elpging that where an ALJ’s te¥mination is reviewed under
a substantial evidence standara {ifjailure to apply the corredégal standards is grounds for
reversal™). Furthermore, as the Board reliededteral law, not state docal law, in reaching
its determination, it is appropriate for the femgudiciary to correcthe Board’s error in
interpreting federal lawCf. Indiana ex rel. Anderson v. Brar@D3 U.S. 95, 98-99 (1938) (U.S.
Supreme Court has jurisdictionreview judgment of state court lafst resort if it decided a
federal question, even where the “state court ntight based its decisiocgnsistently with the

record, upon an independent atkquate non-federal ground”).

37



It was for a time unsettled in the Secdidcuit whether a coverage gap should be
measured from the perspective of an indiaiduser or a particat service providerSee
Omnipoint Commcn;430 F.3d at 535 n.3. In i&hot Clock Ordein 2009, however, the FCC
authoritatively construed Section 332(c)(7) “to bar State and &nthbrities from prohibiting
the provision of servicesf individual carriers solely on the basis of the presence of another
carrier in the jurisdiction.”Shot Clock Order24 F.C.C. Rcd. at 14017. It did so based on the
language of the statute (which uses the pluraispnal wireless servicest its proscription), the
possibility of “leav[ing] segmes of the [local] population werved or underserved,” and
consistency with the TCA'’s goals of “protimg the construction afiationwide wireless
networks bymultiple carriers.” See id(emphasis added). This interpretation is entitled to
Chevrondeference, given that it does not contrathetterms of an ambiguous statute and is
reasonable See City of Rancho Palos Verdes v. Abradg U.S. 113, 115 (2005) (TCA'’s goal
is “to promote competition and higher qualityAmerican telecommunications services and to

‘encourage the rapid deployment of nevetemmunications témologies’™) (quoting
Telecommunications Act of 1996, Pub.No. 104-104 pmbl., 110 Stat. 56, 58)etroPCS, Inc.

v. City & Cnty. of S.F.400 F.3d 715, 732 (9th Cir. 2005) ¢ading the provider-based approach
because it “better facilitates the robust compmtitvhich Congress sought to encourage with the
TCA, and it better accommodates the curreatesdf the wireless services markes@e also
Second Generation Props., L.P. v. Town of Pe|li8 F.3d 620, 633 (1st Cir. 2002) (“[I]t is of
little comfort to the catomer who uses AT&T Wireless . who cannot get service along the

significant geographic gap which may exist al&taute 128 that a Cingular Wireless customer

does get some service in that gap. . . . Thdtrgga user-based approach] would be a crazy
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patchwork quilt of intermittent coverage. Thatlgmight have the effect of driving the industry
toward a single carrier.”).

The Board suggested in its @emination that the FCC'Shot Clock Ordecannot trump
the Second Circuit’s abritative interpretatin of the statute ikVilloth. (SeeDetermination 11
(describing the&shot Clock Ordeas “purporting to administrativetrump the federal courts”).)
Willoth, however, did not authoritagly hold that the user-based approach applies, as the
Second Circuit later made cleg@eeOmnipoint Commcn;s430 F.3d at 535 n.3 (quotiMilloth
to the effect that the levant service gap refers to a remaser’s ability to reach a cell site, but
not stating whether that amountieda holding that a user-basedher than a provider-based
approach applied; noting that it was unsettle@tivbr a user-based ormpider-based approach
should be used in assessing service gaps unal@GA; and declining to express an opinion on
the subject)see also T-Mobile Ne. LLC v. Town of Ramaffii F. Supp. 2d 446, 456-57
(S.D.N.Y. 2009) (describing th#ivergent interpretations &¥illoth). Furthermore, and more
importantly, “[a] court’s priorgdicial construction of a statitrumps an agency construction
otherwise entitled t&€hevrondeferencenly if the prior court decisioholds that its construction
follows from the unambiguous terms of thatate and thus leaves no room for agency
discretion.” Nat'l Cable & Telecomm. Ass’n v. Brand X Internet Se&45 U.S. 967, 982
(2005) (emphasis addedVilloth did not so hold; thus, the FCrfeasonable interpretation of
Section 332(c)(7) is entitled hevrondeference, and | adopt it.

Because the Board’s decision regardingthier the proposed DAS was “needed” was
based on a misapprehension of the law, acdume under a correct understanding of the law
Plaintiff has undisputedly estiidhed that its services are€'eded,” this aspect of the

Determination is not supped by substantial evidence.
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2. Whether the DAS is Minimally Intrusive

Citing only testimony on behalf of Plaintiffah“we look to get two electronic boxes in
there which basically can accommodate twoieesron the same location,” (Ds’ Ex. T-2
(11/30/11 hearing transcripgt 7-8), the Board concluddidat the proposed DAS was not
minimally intrusive pursuant to Section 283(A)(9)(b) of the Town’s Antenna Law.
(Determination 17.) Section 285-2Vj(9)(b) requires a special pertrapplicant to prove to the
Board that its proposed “facility is the minimtheight and aesthetiigtrusion necessary to
provide that coverage” — here, the coveragepldneeded” to fill MetroPCS’s coverage gap.
Town of Greenburgh, N.Y., Code § 285-37(A)(9)(P)aintiff seemingly admitted to the Board
that its proposed box is not as small a®iild be because it was designed to accommodate two
wireless services.SgeDs’ Ex. T-4 (12/14/11 hemng transcript), at 44‘Unfortunately, this box
is the smallest box that can be built, the box that accompanies the antenna, thefstisoud,
going to be for two wireless servicggdemphasis added).) But the Antenna Law mandates not
the minimum size necessary, but the minimunghieand aesthetic intrusion necessary. The
Board did not rely on the height of the propoaetennae in denying the application; indeed,
Plaintiff's proposed antennae (and mounting unit) ladd than eight feet to the existing 30-foot
utility poles, 6eeDetermination 5-6), while the heigbt a more typical cell tower is around 100
feet,see Cellular Tel. Cp166 F.3d at 491 (“Height requiremsivary due to local topography,
but usually fall in the range of 80 [feet] — 150dfpabove ground level.”). Nor did the Board
expressly rely on the aesthetic intrusiorited shroud box; its position was only thatauld be
smaller. The proposed box, as the Board notezhasit six feet tall, “and would extend fifteen
and [one half] inches wide for about 80% aé #it's length.” (Determination 6.) Itis
undisputed that the proposed box straddles theaderof the utility pole by only about an inch

on each side, protrudes from the utility pole by anlittle over a foot, is 10 to 15 feet off the
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ground, and is proposed to be paintedsiume color as the utility poleSée, e.g.Doc. 41-1, at
8; Doc. 41-2, at 2°} While it is certainly true that “atreetics can be a valid ground for local
zoning decisions,Cellular Tel. Co, 166 F.3d at 495 (citin§uffolk Outdoor Adver. Co. v.
Hulse 43 N.Y.2d 483, 490 (1977)), the evidence inBooard’s record doesot support that the
size of Plaintiff's proposed shrolmbx correlates with a#eetic intrusion. Indeed, the evidence
from the Town’s own engineering consultahbws quite the oppositéutility poles throughout
Greenburgh and Westchester Couriiyrently accommodate cables/wiring, transformers, and
utility boxes of similar — or largy — sizes,” and therefore theoposed “nodes do not appear to
present a significant incremental visual impacthe area.” (Ds’ Eng’g Report 9.) Given the
evidence in the record thatyaaesthetic intrusion would loke minimissee Cal. RSA No. 4 v.
Madera Cnty, 332 F. Supp. 2d 1291, 1294, 1309 (E.D. Cal. 2003) (describing four six-inch
diameter 25-foot high poles with five-foot antennadasinimisaesthetic intrusion when
compared to nearby 25-foot 50,000 gallon water tazfk)Villoth 176 F.3d at 643-44 (applying
de minimisprinciple to prohibition of service claiomder Section 332(c)(7)), the Town’s denial
based on the aesthetic intrusion of a lathan-necessary shroud box is not supported by
substantial evidence in the record. In otherdspthe box being bigger than strictly necessary
may be a scintilla of evidencege Cellular Tel. Cp166 F.3d at 494, but in light of the record as
a whole, it is not adequate sapport the Board’s conclusiasge Omnipoint Commcn’802 F.

Supp. 2d at 223

¥ These are citations to portions of Plaintiff’'s complggplizations for a special permit. All 20 were submitted as
Exhibit 26 to the Heimdahl Declaran. Since Exhibit 26 is lengghlencompassing seven volumes, each of
approximately 500 pages), | cite to the document number and page number as assigned bysHeGQFosystem.

*1 The weakness of the Town'’s stated reasons, and the vociferous public opposition to the proposed DAS at the
Board'’s hearings, mostly because of perceived health rakss a question as to whatkige Town'’s stated reasons
were a pretext. See, e.g.Ds’ Ex. T-2 (11/30/11 hearing transcript), 3t (“| don’t really care about how this thing
looks. | care about the fact that it is emitting radio frequencies 24 hours a day, seven dayy;aDsEEk. T-4
(12/14/11 hearing transcript), at 10-11 (“MetroPCS seems apparently trying to expand their cot@rmageairea,

at our expense to our health and possibly -- well possibly our heaith d};13 (concern about “dangers of
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The Board'’s decision, based on an incorrecestant of federal lawnd an insubstantial
size-based rationale, was noséd on substantial evidencegdaherefore violates Section
332(c)(7)(B)(iii)>* Accordingly, Defendants Motion @ismiss as to Plaintiff's Section
332(c)(7)(B)(iii) claim is deniedand Plaintiff’s Motion for SummarJudgment as to this claim

is granted.

radiation” and other “known and unknown dangeril)at 14 (“[R]adio frequencies, which comes] off of cell
towers, a cell antenna, even though below safety stamdsade been shown to damage cellular DNA, which could
lead to mutations that can cause cancer and @anl®/passed on to successive generatioi. gt 17 (“We're
particularly concerned about children’s health and their unique vulnerabilitl.gt 21 (“[M]ake no mistake about

it, this is microwave radiation. It was classifiedaas to be [a] carcinogen in 2011 by the World Health
Organization.”); Ds’ Ex. T-8 (2/7/12 hearing transcript), at 13 (“No way do | want to minimyzeealth concerns
being so close to this, and the fact that | have lovely neighbors who have wonderful little children who will be
playing in the shadow of this, and this antenna will be opposite the bedroom of my neighbor’s hiduae 1%
(directing the public to a website with “hundreds of studies that have been buried by the utility companies about the
health problems with this type of radiationit); at 20 (“The only part that I've leaed for a fact is that no real study
has been done here to prove that these are saf€tig.)fown Supervisor himsalbiced a concern that “people
generally don't trust, you know, the government when they say it's safe,” asking whetgerdent or “Ralph
Nader type organizations” or other “groups that would normally be opposed to like anything [could] confirm the
safety.” (Ds' Ex. T-2 (11/30/11 hearing transcript), at 22-23.)

The TCA is unequivocal that, to the extent the proposed facilities comply with FCC regulations, the Town is barred
from denying Plaintiff's application®n the basis of the environmentalesfts of radio frequency emissions.” 47
U.S.C. 8§ 332(c)(7)(B)(iv)see Cellular Tel. Cp166 F.3d at 494 (“[H]ealth concerns expressed by residents cannot
constitute substantial evidence.”). The Board does not argue, nor is there any evidence in the record, that the
proposed nodes will not comply with FCC regulationandly be that as the hearings went on, and as the Town
Board and the testimony made the public aware that hadtisafety considerations were not proper bases for
denying Plaintiff's applications under the TCA, the Board #re public sought alternative means to deny Plaintiff's
applications — a “loophole,” in the words of one resideSeeDs’ Ex. T-4 (12/14/11 hearing transcript), at 24 (“I
understand we need a loophole. Mayd estate prices are your loopholesg alsad. at 47 (Town Supervisor
asking “lawyers and the environmentaimmunity to analyze the legal optiorsJ they can have “more information
as to what the Town can or cannot dad);at 56-57(Councilman Sheehan discussing ways to deny without relying
on health effects, noting it “would be terrific for usttlile public could “actually show they can have gaps in
service,” and “very useful” if public could “provide information to us that they do not inest {FCC]

thresholds”).)

2 The Determination also discussed NextG’s merger @Gittwn Castle, and the extent to which it implicated
Plaintiff's access to state rights-of-way as pt#dralternate sites for the proposed DASeéDetermination 16.)

On the one hand, this issue presents an important question — if Crown Castle has acomarzagé all state-

owned real estate for wireless communications through 20418 stiould it not be able to at least consider the state
rights-of-way and utility poles thereon for its DAS? On the other hand, when NextG initiated the application
process, the Crown Castle merger was over two years angyhe delay in processing the application was in large
part the Town'’s fault. In any event, since the Board did not rely on the Crown Castle aseadgsisis for denying
the application — noting only that it “raises a serious question as to whether the applications are complete” and
requiring an explanation “[i]f there are fher proceedings before the Town Board”)(— it does not affect my
analysis under Section 332(c)(7)(B)(iii).
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D. Plaintiff's Remedy

Plaintiff here seeks declarayoand injunctive relief — sifically, an “order mandating
or an injunction requiring thatéhTown grant Crown Castle suchrpés or other authority as is
necessary to allow Crown Castle to install,rape, and maintain its facilities in the Town’s
public rights of way as set forth in Crown Castlefsplication[s].” (FAC29.) Plaintiff does not
seek compensatory damages.

In the majority of cases, the appr@te remedy for a violation of Section
332(c)(7)(B)(iii) is an orderequiring the locality tassue the permit sough§ee Cellular Tel.
Co, 166 F.3d at 497 (“[T]he majority of district casithat have heard theesases have held that
the appropriate remedy is injunctikadief in the form of an orddp issue the relevant permits.”);
T-Mobile Ne, 701 F. Supp. 2d at 463 (injunctive relieflering issuance of permit appropriate
for violations of Setion 332(c)(7)(B)(iii));accord Nat'l Tower, LLC v. Plainville Zoning Bd. of
Appeals 297 F.3d 14, 21-22 (1st Cir. 2002). In certarcumstances remand is an appropriate
remedy — for example, where there was “good fadthfusion by a board that has acted quite
promptly,” Nat'l Tower, 297 F.3d at 24 — but a remand to the locality runs the risk of
unnecessarily delaying the process and isapptopriate where fivould serve no useful
purpose,Cellular Tel. Co, 166 F.3d at 49%ee Bell Atl. Mobile of Rochester L.P. v. Town of
Irondequoit, N.Y,.848 F. Supp. 2d 391, 403 (W.D.N.Y. 2012).

This is not one of those cases where a remandd be appropriatgrimarily because of
the lengthy delay in processing @pplications that Plaintiff hesready suffered. Plaintiff first

contacted the Town in 2009, and the Antenna paveess began in June 2010. After nearly a

3|t is unclear whether compensatory damages would be available to remedy such vidke@®Rancho Palos
Verdes544 U.S. at 127 (no 42 U.S.C. § 1983 damages claim for violation of Section 332{3(113; Networks of
NY, 513 F.3d at 53 (same for Section 25&¢ als®Omnipoint Commc'nsA30 F.3d at 536-37 (declining to decide
whether compensatory damages are avalahtler Section 332(c)(7) directly).
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year and a half of back and forth with the ARB, Plaintiff submitted its complete applications for
special permit to the Town Board on November 15, 281The Town Board held public
hearings on the applications on Nouser 30, 2011, December 14, 2011, February 7, 2012,
February 29, 2012, and March 20, 2012, and didssots its written decisn denying Plaintiff's
applications until July 24, 2012 — 252 days from siibmission of the complete applications.
This is well beyond presumptively-reamable 150-day time period set by ieot Clock Order
and does not even include time spent during tingpbeteness review, at least some of which
should arguably count towards the Bggttion processing time given that t8aot Clock Order
only excludes time that it takes thpplicantto respond to requests for additional information.
See Shot Clock Orde?4 F.C.C. Rcd. at 14015. The Totas proffered no real explanation as
to why its process took so long that would stéfto rebut the presumption. Indeed, from the
close of the public hearings, ital over four months for the Town to render its decision, after
conducting public hearings on the matter for elasfour months. Further, putting the
presumption aside, the bureaucratic hoops thredgbh Plaintiff was put, along with the rest of
the record, suggest that the Town would be no rmegested in a prompt disposition now than
it was beginning in 2009. This is a paradajim case where remameuld only further and
unnecessarily delay the processiidPlaintiff's siting applicatbn. Accordingly, the appropriate

remedy in equity is an order requiritfge issuance of the special permits sodght.

> Defendants argue that the applicationsen®t complete until December 3, 201$eéDefendants’

Memorandum of Law in Opposition to Crown Castle NGtEmc.'s Motion for Summary Judgment and in Support
of Defendants’ Cross Motion for Summary Judgment, (38}, 18.) Although this is the date that the ARB
informed the Building Inspectdhat the last four of the applicatiowgre complete, the Town Board had received
copies of all the complete applications on NovembeR0%1, and indeed held its first public hearing on the
applications on November 30, 2011.

%5 | express no view on whether the 20 special permits under the Town’s Antenna Law are the only permits or
variances that Plaintiff requires in order to lawfullymooence construction of its DAS in the Town. Before this
Court are only Plaintiff's applications for special pgsminder the Town's Antenna Law, and my ruling extends
only as far as requiring the issuance of those special permits.
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V. CONCLUSION

For the foregoing reasons, Defendants’ Motio Dismiss is hereby GRANTED as to
Plaintiff’'s Counts | and I, an®@ENIED as to Count Ill. Plaintiff’'s Motion for Summary
Judgment is hereby DENIED as moot as to Ceuand I, and GRANTED as to Count IIl.

Defendants are hereby ORDEREDgmant Plaintiff’'s 20 appliations for special permits
for the construction of nodes on existing utilitgles in the Town of Greenburgh, (Heimdahl
Decl. Ex. 26), and issue the special permits.

The Clerk of Court is directed to termieahe pending Motions (Docs. 27, 32), and close
the case.

SO ORDERED.

Dated: July 3, 2013
White Plains, New York

CATHfiSEIBEL, U.S.D.J.
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