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Beforethe Court is Defendants’ Motion to DismissSirike Class AllegationBursuant
to Fed. R. Civ. P. 12(b)(6) and Fed. R. Civ. P. 23(d)(1)(D). (Doc. 16.) For the reasémsh
below, Defendants’ Motiorio Dismiss is GRANTED IN PART and DENIED IN PART, and

Defendants’ Motion to Strike is DENIED.
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. BACKGROUND

For the purposes of the instant Motibaccept as true the factsjt not the conclusions,
as set forth in the Verified Compta (“Compl.”). (Doc. 1.)

A. Factual Background

1. The Parties

Plaintiff Belsito Communications, Incs a New York corporation with its corporate
officesat 1 Ardmore Street, New Windsor, New York, 125%& (New Windsoraddress”).
(Compl. 1 23.) Plainiff was previously located at 53 Route 17K, Newburgh, New York,
12550 (the “Newburgh address”)Id.  71.) Plaintiff actsthrough its President, Joseph P.
Belsita. (Id. 1 35.) Plaintiff is in the business of newspaper publisanmthwebsite
development, design, and hostindd. §l 4.) Defendarell, Inc. and its wholly owned
subsidiaries, Defendants Dell Marketing, L.P. &=l Direct Sales, L.P. (collectivelthe “Dell
Entities’), sell computers to businesses and institutiond. ] 511.) DefendantDell Financial
Services, L.L.C. ("DFS”) — invhich Dell, Inc. has a 70% ownership interegt, { 15)— offers
financing to business customers purchasing predueinthe DellEntities (id. T 16).
DefendantA.R.S. National Services, In€ARS”) is a collection agency that, other than
attempting to collect on Plaintiffdebtto DFS is apparentlyunaffiliated with the Dell Entitie$.

(Id. 19 1821.)

! pPlaintiff apparently received billing statemeatshe Newburgh addrefem Defendant Dell Financial Services,
L.L.C. (“DFS") until December 2007, at which time DFS begamds®y bills to the New Windsor addresseé
Compl. 11 29, 71, 80.) According to the Complaint, Plaintiff told a DF&septative in May 2011 that it had not
used the Newburgh address “for over five yearsd  71.) This apparent inconsistencyiit relevant to
Plaintiff's apparently undisputed allegation that Plaintiff did not receiveices that DFS sent to the Newburgh
address between October 2010 and May 20IdL Y 65, 80, 82.)

2 Although named as Defendants in the Complatgintiff has alleged no claim agairesty of the Dell Entities
(SeeCompl. 7 144 (DFS breached alleged contradt)j 147 (DFS breached implied covenant of good faith and
fair dealing);id. 1 151 (DFS defamed Plaintiff's crediigt. 1 157(DFS was negligent)d. § 160 (DFS was grossly
negligent);id. 1 167 (seekig constructive trust imposed YARS and/or DFS").) Furthermore, other than its 70%
ownership interest in DFS, Plaintiff has alleged no facts that Dellwag.in any way involved in DFS’s actions.



2. The October 20168olicitationand Laptop Purchase

Prior to October 2010, Plaintiff had purchasedltiple DFS-financedcomputer products
from the Dell Entities. I¢l. 1 2728.) DFS, gparently pursuant to its financing agreement with
Plaintiff,®> sent monthly billing statemento Plaintiff's New Windsor addresshigh Plaintiff
would timely pay. Id. 11 29, 32. In October 2010, Plaintiff received one suniling statement
accompanied by paper solicitation, offering DFS financing for the purchase of new equipment
from the DellEntities with“no paymentdy [Plaintiff] to DFS for the first sixnonths following
the purchasé (Id. § 34.) Plaintiff contacted a Dell representative and purchased a laptop (and
associated equipmerfgr $6,547.78ursuant to the terms of the solicitatiboonfirmingwith
the representativimatthere would be no payments required for six months and that the cost
would be billed througlflaintiff's existing DFS account at the New Windsor addreks. {

37, 39, 43

Plaintiff received the laptop at the New Windsor address on or about October 22, 2010.
(Id. 1 57) Soon after its delivery, Plaintiff began having technical difficulties with thia
they were resolved, after numerous calls and emails with Dell represes)tativanuary 2011.

(Id. 17 5864.)

Accordingly, the Complaint should be dismissed as against the Dell Eji¢etter dated August 20, 201®oc.
26), however Plaintiff has requested leave to amend its comptairthe basis afiew information obtained in
discovery Pursuant to myridividual Practices, the parties are directed to apgtespremotion conferencen
October 4, 2013at11:45 a.m Because the amendment, if allowed, may implicate one or more of the Dad€ntit
the dismissal of those entities here is without pregudi

3 With their Motion, Defendants submitted an unsigned copy of the Deih&ss Credit Agreement (“DBCA”),
(Declaration of Erin Towns (“Towns Decl.”), (Doc. 18), Ex. Ahich it argues governs the financing agreement
between DFS and Plaintifis¢eMemorandum of Law in Support of Defendants’ Motion to Dismiss All Claoms
Alternatively, Strike Class Allegations Pursuant to Fed.iR. E. 12(b)(6) and Fed. R. Civ. P. 23(d)(1)(D) (“Ds’
Mem.”), (Doc. 17), 11). Plaintiff does not dispute that the DBEighér as written or as later modified) controls,
and indeed relies in its brief on specific terms of the DBCPeellemorandum of Law in Opposition to
Defendants’ Motion to Dismiss (“P’'s Mem.”), (Doc. 19), 5 (“This piatems from Belsito’s credit agment with
DFS....").)

* Neither side provided the Court with a copy of the paper solicitation. riteless, as | must on a motion to
dismiss, | accept as true Plaintiff's factual allegations as to the solicitatiomtent.



3. DES's Billing and the “Charge Off”

From October 2010 to May 2011, Plaintiiceived monthly billing statements from DFS
at its New Windsor address, and continuetin@ly paythem. (d. { 65.) Apparently, these
invoices did not include the added principal for tieevlaptop; DFS sent laptoparchase
invoices, apparently under a different DFS accowmbber, to the Newburgh addresSedd. |
80.) Plaintiffsuggests that hecame awaref theissue @ May 31, 2011when it received a call
from a collection agendjindicating that DFS had not received any payments for the lapitp
demanding payment in full.Id. 11 66-68) Plaintiff was surprised because it had timedyd the
balance reflectedn theDFShbills received aits New Windsor addres:d becausédased on
the paper solicitationt did not expect to be billed for the laptop until six months after the
purchase. Kee idf169, 73, 75, 8 Plaintiff, through this conversation and anothetlon
same dayvith a DFS managelearnedhatDFS had been sending the lapfoancing billsto
the Newburgh address, atithtthose billshad beeneturned to senderld( 1171, 80, 82.)
Plaintiff also learned that DFS had an incorrect telephone numnidde, whichapparently was
why DFS waotherwise unable to contact Plaintiff in connection with the returned bidls{
81-82.) The DFS manager explained that Plaintiff's account had been irreversiblgéchaiif”
—that is,written off the company’s books as a loss, and apparently referred or sold to a debt
collector, (d. 1 87)—and conceded that “it was ‘Dell’s’ error” to maintain incorrect contact
information and “charge off” the debt(ld. 1 86, 89.)Plaintiff contacted the collection agency
onthe same dagnd demanded both that the account be restored to DFS — so that heagould p

DFS in accordance with the terms it agreed &md hat the “charge off” be removedld(

® Plaintiff does noknow whether this call was from Defendant ARS. (Compl. { 78.)

® |t is unclear whether the manager’s reference to “Dell’s” error referred to D&% mf the Dell Entities.
Drawing all reasonable inferences in favor of Plaintiff, however,llaggumédor purposes of thidMotion that DFS
admitted that it was its own error.



100.) The collection agency refused, demanding full payméohtf (01.) This pattern
continuedor some time. I¢l. 1 102.) Apparently, Plaintiff hagill not paid for the laptop.

4. The Consequences of the “Charge Off”

On or about May 8, 2012gearly one year latePlaintiff receiveda notification from
KeyBank —its creditor that waproviding fundingfor operations of Orang€ounty Healthcare
News, Inc, Plaintiff's wholly owned subsidiary that published Orange County Healthcare News
in California (id. 11 104, 11P— indicatingthat it waswithdrawingPlaintiff's $50,000 business
line of credit"because of a ‘business report derogatory ratingd:  103.) Plaintiff learned
that Equifax, a national credit reporting bureau, had reported to KeyBairdneof Plaintiff's
creditors had “charged off” an accountd.({{ 10607.) After inquiring further and ordering its
credit report from Equifax, Piatiff ultimately learned that it was tH2FS “charge off”— which
DFS had reported to Equifax on or about April 30, 2012atled to the derogatorypformation
on its credit report. I4. 11 110-13 On June 11, 2012, Plaintiff tried (unsuccessfullyhave
the “char@ off” removed through Equifax.Id 11 115-16.)Plaintiff alleges that, as a result of
KeyBank suspending its line of credit, it “ceased publicatig®@odnge County] Healthcare
News, laid off its employees who worked on the publication in Californialaatds investment
of $75,000 in the publication.”ld. T 118.) Additionally, Plaintiffnow owes $7,641.29, which it
allegesincludes*accrued interest, penalties, and fédsr the laptop computer.ld; § 12-21.)

B. Procedural History

Plaintiff commenced this diversity action on August 15, 2012. (Doc. 1.) Plaintiff brings
claims for breach of contract, breachttod impliedcovenant of good faith and fair dealing,
defamation of credit, negligence, groegligence, andmposition of a “constructive trust,’sée
Compl. 11 138-67), and seeks bddmages anthjunctive rdief, (see id.JT 168-72id. at 3233

(prayer for relief)). Plaintiff alsobringstheseclaimson behalf of gputative class of customers



who purchase®FS-financedcomputer products through the Dell Entities whose DFS billing
statements were sentdtd and/ornincorrect addressemesulting inincreased feesheir accounts
being “charged off,br negative credit report{See idf 130-31, 145, 149, 154, 158, 161, 167,
169.) On December 6, 2012, at a pretion conference, | granted Defendants leavidedheir
Motion to Dismiss, seeking dismissal of all claims under Fed. R. Civ. P. 12(b)(6) and, in the
alternative, requesting that | strike Plaintiff's claiegations under Fed. R. Civ. P. 23(d)(1)(D).
(Doc. 16.)

DEFENDANTS' MOTION TO DISMISS

A. Motion to Dismiss Standard

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief thptassible on its face.”Ashcroft v. Iqbal 556
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleads factual content that allowsotln to draw the
reasonable inference that the defendant is liable for the misconduct allégietiVhile a
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the grounds of his entitlementiéd retjuires
more than labels and conclusions, and a formulaic recitation of the elements & afcatsn
will not do.” Twombly 550 U.S. at 555 (alteration, citations, and internal quotation marks
omitted). While Federal Rule of Civil Procedure 8 “marks a notable and generousigepa
from the hypettechnical, codeleading regime of a prior era, . . . it does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusioigiial, 556 U.S. at 678-79.

In considering whther a complaint states a claim upon which relief can be granted, the

court “begin[s] by identifying pleadings that, because they are no more thansions| are not



entitled to the assumption of truth,” and then determines whether the remainipheaded

factual allegations, accepted as true, “plausibly give rise to an entitlenrehietd Id. at 679.
Deciding whether a complaint states a plausible claim for relief is “a cespextfic task that
requires the reviewing court to draw on its pidi experience and common senskl’

“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged — but it has not ‘shovtinatthe pleader is entitled to
relief.” Id. (alteration omitted) (quoting Fed. R. Civ. P. 8(a)(2)).

B. Documents Outside of the Complaint

When deciding a motion to dismiss, the Court’s review is ordinarily limited to “tte fa
as asserted within the four corners of the complaint, the documents attachedtoglznt as
exhibits, and any documents incorporated in the complaint by referedo€arthy v. Dun &
Bradstreet Corp 482 F.3d 184, 191 (2d Cir. 2008kge Faulkner v. Beed63 F.3d 130, 134 (2d
Cir. 2006). Thus,[W]hen matters outside thegpldings are presentgd support of orjin
response to a 12(b)(6) motion, a district court must either exclude the additionzinaat
decide the motion on the complaint alone or convert the motion to one for summary judgment
... and afford all parties the opportunity to present supporting matdfiaed! v. City ofN.Y,
210 F.3d 79, 83 (2d Cir. 2000) (alteration and internal quotation marks omittedgr certain
circumstances, however, it is appropriate for a court to consider documents otiteale
pleadings on a motion to dismisSee Weiss v. Inc. Vill. of Sag Harb@62 F. Supp. 2d 560,
567 (E.D.N.Y. 2011). For example, a court may consider documents up@nntiseand effect
of whichthe complaintelies heavily-that is, an “integal” document- without converting a

motion to dismiss into a summary judgmerdtion, see Chambers v. Time Warner, 232



F.3d 147, 153 (2d Cir. 2002), provided it is “clear on the record that no dispute exists regarding
the authenticity or accuracy tife document,Faulkner, 463 F.3d at 134.

With their Motion, Defendants submitted the DBCA, (Towns Decl. Ex. A), as wall as
number of invoicesnailed from DFS to Plaintiffthe first dated October 20, 201@as
addressetb the Newburghdadress(id. Ex. B); theremaining threeflatedSeptember 29, 2010,
November 28, 2010, and May 29, 2011, respectivedye addressei the New Windsor
address,id. Ex. C). I will consider the DBCA because Plaintiff clearly reliegavilyonits
terms and effechidrafting the Complaint. Indeeagcording to Plaintiffthe terms of the
DBCA, as modified by thacceptance of the paper solicitatitorm the basiof Plaintiff's
breach of contract claim(P’s Mem. 35.) Furthermorenot only does Plaintiff not dispute the
authenticity or accuracy of the document, but it algpresslyrelies onit in its brief. (Seed. at
5.) As to the invoices, however, | will not consider théPhaintiff has not relied on their terms
and effects in the Complaift.

C. Breach of Contract Claim

To state a claim fobreach of contract under New York 14w, plaintiff mustplausibly

allege “(1) a contract; (2) performance of the contract by ong; {8jtbreach by another party;

" Plaintiff mentions that it paid the invoices sent to the New Windsor agjd@smpl. 1 65), but says nothing about
their terms or effect. Plaintiff also says nothing abouirilieice sent to the Newburgh address except that that
address was outdated and that it never received such invoice. Even if | ditbctresinvoices, it would not affect
the outcome of the instant Motion. Defendants repeatedly rely on the inasié@dence that no promise of a-six
month deferral was madeSd¢eDs’ Mem. 45, 9.) According to Defendants, the issuance of the invoices with the
absence of any indication of such a deferral proves that deferral was not a teenpadties’ agreemen{See idat

9.) Aside from the fact that at this stage | must accept Plaintiff's atbegategarding the deferral as true, and
cannot consider documents not integral to the Complaint, Defendagtshent is circular. The absence of a
deferral term onthe wronglyaddressed invoices does not establish that no deferral promise was trsdmbavsithat

if such promise was made, it was not honored, but it does not shed liggntveity on whether it was made in the
first place.

8 Both parties assume that New York law governs Plaintiff's breach afambrelaim, despite the DBCA stating that
Utah law governs. (Towns Decl. Ex. A, at col. 6.) Because both parties lagiré&etv York law governsee

Walter E. Heller & Co. v. Video Innovations, In¢30 F2d 50, 52 (2d Cir. 1984), and because there does not appear
to be a conflict between New York and Utah law, | will apply New York ke, Wall v. CSX Transp., Ind71

F.3d 410, 42223 (2d Cir. 2006). As to Plaintiff's remaining claims, because théepatso agree that New York



and (4) damages.Terwilliger v. Terwilliger 206 F.8 240, 245-46 (2d Cir. 2000)n{ernal
guotation marks omittgd

1. Existence of a Contract

Under New York law, “[t]Jo create a binding contract, there must be a manibestdti
mutual assent sufficiently definite to assure that the parties are trulyeenagmt with respect to
all material terms.”"Express Indus. &ermninal Corp. v. N.Y. State Dep’t of Transp3 N.Y.2d
584, 589 (1999).The same applies to a contrawbdification, which “results in the
establishment of a new agreement between the pavtichpro tantosupplants the affected
provisions of the original agreement while leaving the balance of it iritddhited States v. J.
Kokolakis Contracting, IngcNo. 05€CV-9097, 2007 WL 1771561, at *4 (S.D.N.Y. June 19,
2007) (quotingBeacon Termial Corp. v. Chemprene, In&t29 N.Y.S.2d 715, 717-18 (App.
Div. 2d Dep’t 1980)). “Under New York law, parties may modify a contract by another
agreement, by course of performance, or by conduct amounting to a waiver orl€stDpfias
Aerospace, Inc. v. CIS Air Cor@®52 F.3d 775, 783 (2d Cir. 2003) (internal quotation marks
omitted) Thus, a with the formation of the contract itself, modification of a contract requires
some sort omutual assent to its termSee id

Here,both parties agreedhthe BCA is the governing agreement, although they
dispute whether the terms of the paper solicitatrdmich Plaintiff alleges it acceptedere
incorporated therein as a modification. Although an advertisegesatrallydoes not constitute
an offer ceating the power of acceptance in the offeree, it can constitute awbées the
advertisement is sufficiently clear, definite, and explicit so as t@Ieathing open for

negotiation. See Leonard v. PepsiCo, |r&8 F. Supp. 2d 116, 122-24 (S.D.N.Y. 1928 d,

law governs, and there is no other indication in the record that asystéte’s law would apply, | will apply New
York law. See Walter E. Heller & Cp730 F.2d at 52 (“[I]n the absence of a strong countervailing pubiicypol
the parties to litigation may consent by their conduct to the law to be app(eadlecting cases).



210 F.3d 88 (2d Cir. 200@per curiam)accord Trell v. Am. Ass’'n for Advancement of, 340
F. App’x 447, 448 (2d Cir. 2009) (summary order). | find tPlaintiff hasplausiblyalleged
that, in connection with its purchase of the lgpthe partiesndeed modified the DBCA to
incorporate théerms of the paper solicitatiennamely the promise that DFS would finance the
purchase of the laptop withohilling Plaintiff for six months. Plaintiff allegesufficientfactual
content of tle solicitation to render plausible at this stage the conclusion that it was clear,
definite, and explicienough to constitute atceptableffer. See Leonardd8 F. Supp. 2d at
122-24. Plaintiff confirmed that the offer was vahdth a representativef Dell, Inc., and
accepted the offer by purchasing the lapto@ompl. 17 3-39.) Thus, Plaintiff plausibly
alleges that the promise not to bill it for six months became a part of the DB@Ahat DFS
breached this promise.

Defendants’ principal arguent is that Plaintiffdiledto allege the particular terms of a
specific contract that DFS allegedly breachéeeDs’ Mem.9-10.) Itis true that, under New
York law, a breach of contract plaintiffiust identify specifically breached contract tefms.
CreditSights, Inc. v. CiasulldNo. 05€CV-9345, 2008 WL 4185737, at *11 (S.D.N.Y. Sept. 5,
2008) see Wolff v. Rare Medium, In@.71 F. Supp. 2d 354, 358 (S.D.N.Y. 2001A[ plaintiff
must identify what provisions of the contract were breachedesuét of the acts at issU§.
Mandarin v. Wildensteinl6 N.Y.3d 173, 182 (2011) (dismissing breach of contract claim
because plaintiffailed to “plead[] the pertinent terms of the purported agreement”). As to the
the sixmonth billing deferraterm, Plaintiff has plausiblydoneso. Plaintiff alleges thathe
paper solicitatioirom DFSoffered to finance a computer purchasth the promisahat “there

would be no payments by [Plaintiff] to DFS for the first six months following thehase,”

° Plaintiff alleges that the solicitation originated from DFS, (Compl. { 3#)tHat he accepted the offer via a
representative of Dell, Inc.id. T 36). Drawing all reasonable inferences in favor of Plaintiff, | fivad this suffices
to plausibly allege acceptance of DFS'’s offer at this stage.

10



(Compl.| 39, and that he accepted this offer in purchasing the laptbfy, 8#39). This is
sufficient at this stage to identiéyspecifically breachedontract term.See CreditSight2008
WL 4185737, at *11.

Plaintiff also alleges that DFS breached ainegment that it send bills to Plaintiff's
correct addressarguing that “by the clear implication of the [DBCA's] terms, together with th
parties’ extensive and consistent course of dealing, DFS was contractuggtexblio mail the
billing statements relating to [Plaintiff’'s] account to the [New Win{laddress unless notified
by [Plaintiff] to use a different address (which did not occur).” (P’s Mem. 5F8aintiff alleges
that itprovided the New Windsor address when purchasing the lg@ompl. 11 4143), and
points in its brief (P’'s Mem. 5){o the term in the DBCA stating that if Plaintifioves or
changes its addre&the Account Custodian.g., Plaintiff] will be responsible to send a notice of
the new address in writing by mail or odito www.dellfinancialservices.cqinTowns Decl.

Ex. A, at col. §. It is plausibleto infer from this term alone thabsennotification to the
contrary,DFSagreedo send invoices tthe address Plaintiff initially pvided,which Plaintiff
plausibly alleges washe New Windsor address.rdving all reasonable inferences in Plaintiff's
favor, as | must on a motion to dismigss sufficeso identify aspecifically breached ternSee
CreditSights 2008 WL 4185737, at *11°

Defendants alssuggesthatthe DBCA’s mergdmtegrationclause precludes Plaintiff's
claim. (SeeDs’ Reply Mem.2 (quoting and emphasizing merfjetegrationclause) see also

Ds’ Mem. 4 n.5 (pointing out “merger clauseigt. at11 (referring to DBCA as “fully

91t is unnecessary to address Plaintiff's argument regarding “course afgldalireach the cona$ion that
Plaintiff has plausibly alleged that the promise to send bills to the taxtdmess is a term of the DBCA.

11



integrated”))'* As to the billing address term, Plaintiff has plausibly alleged that this promise is
embodied in the DBCA itselfAs to the billing deferral ternDefendants suggettatthe DBCA
provides that it may not be contradicted by evidence of any oralnagné€Ds’ Reply Mem. 2),
and that Plaintiff's allegations regarding the-swnth deferral contradict the DBCA'’s provision
for monthly billing, (Ds’ Mem. 4 & n.5).While the merger and monthly billing provisions
appear in the DBCA, they do not defeat pieeusibility of Plaintiff's claim, forthreereasons.
First, Plaintiff has plausibly alleged a written promise for ansonth deferral the paper
solicitation Second, the monthly billing provision only says that “invoice[s] for amounts due
.. .will be issued monthly.” (Towns Decl. Ex. A, at col. 2.) It does nowempnamounts

would become due, and so plausibly can be read to state no more than whenever amounts
become dueheywill be billed monthly. Finally, merger/integratidolauses are enforceable
according to their term® bar claims based qmior [or contemporaneolisinderstandings that
contradict the plain terms of the written agreeméntsllage on Canon v. Bankers Trust Co.
920 F. Supp. 520, 528 (S.D.N.Y. 1996pllecting New Yok cases).But they “only apply to
preclude alleged agreements made prior to the signing of a written caotmgaining the
integration clause, not those made subsequent to the written conB&l&. Paribas Mortg.

Corp. v. Bank of Am., N.A778 F. Supp. 2d 375, 412 n.9 (S.D.N.Y. 2011) (collecting cases).
There is no indication that the acceptance of the paper solicitation occurredtbefDEBCA
came into effect. Ithe DBCAcame into force when Plaintiff first became a customer of DFS

years earlierthe clause would not prohibit subsequent contradicfiofihat the DBCA may

1 «Ds’ Reply Mem.” refers to the Reply Memorandum of Law in SupportefeBdants’ Motion to Dismiss All
Claims or, Alternatively, Stkie Class Allegations Pursuant to Fed. R. Civ. P. 12(b)(6) and Fedv.RR.Ci
23(d)(1)(D). (Doc. 20.)

2|ndeed, there is no clause prohibiting subsequent oral or writtefficatidns of the DBCA. (SeeTowns Decl.
Ex. A., at col. 6 (“Amendments” sectiph

12



well have preceded the paper solicitation is plausible, given: 1) the ongomepieta
relationship between Plaintiff and DFS; and 2) the unusual phrasing in the affidéamdants
submitto authenticate the DBCA“[a]ttached. . . is the [DBCA] that governs the credit
relationship between DFS and [Plaintiff] for the laptop purchase . . . that is thet suibjes
litigation,” (Towns Decl. 1 3} which omits mention of whether it also governs other, previous
purchases or when it came into effect.

2. Plaintiff's Performance Excused by DFS’s Material Breach

Defendants argue that Plaintiff's breach of contract claim should besdesdnbecause
Plaintiff failed to perform unddhe contract.(Ds’ Mem. 11 n.11.) Plaintiff does not dispute,
and even specifically alleges in the Compldinat it has not made a single payment for the
laptop, and thus has not performed its end of barg&eeQompl. T 102.)Plaintiff argues,
however, that its performance under the contract should be excused because of Defamatants’
material breach.

“Under New York law, a party’s performance under a contract is excused wherbdhe ot
party has substantially failed to perform its side oftthegain or, synonymously, where that
party has committed a material breacMeérrill Lynch & Co. v. Allegheny Energy, In&00
F.3d 171, 186 (2d Cir. 2007). “[F]or a breach of a contract to be material, it must go to the root
of the agreement between the partigstank Felix AssocsLtd. v. Austin Drugs, Inc111 F.3d
284, 289 (2d Cir. 1997) (internal quotation marks omitteel; id.(breach is material where it
“defeats the object of the parties in making the contradigw York courts look toive factors
in determining whether a party has substantially performed:

the ratio of the performance already rendered to that unperformed,
the quantitative character of the default, the degree to which the
purpose behind the contract has been frustrébedwillfulness of

the default, and the extent to which the aggrieved party has already
received the substantial beeff the promised performance.

13



Hadden v. Consol. Edison Co. of N.Y., 132 N.Y.2d 88, 96 (1974accordMerrill Lynch &
Co, 500 F.3d at 186. The question of whethpadyhas substantially performesdin other
words, whether a breach is materdis usually a question of fact and should be decided as a
matter of law only where the inferences are certamerrill Lynch & Co, 500 F.3d at 186see
Bear, Sterns Funding, Inc. v. Interface GNev., Inc, 361 F. Supp. 2d 283, 295-96 (S.D.N.Y.
2005) collecting cases).

On a motion to dismiss, drawing all reasonable inferences in favor of Pldifiif that
Plaintiff has plausily alleged that DFS committed a material breatthe modified DBCAby
billing Plaintiff within the first six months dfs laptop purchas¥ Plaintiff alleges that it
purchased the laptop “in reliance upon said solicitation,” (Compl. I 35) — indesd]iti@tion
seemed to have prompted the purchase — andttisugasonable to infer that, at least for
Plaintiff, the six months of free financing for the laptop terthe “root of the agreementée
Frank Felix 111 F.3d at 289. In other wordsatiff plausibly alleges that DFS “def¢at] the
object ofthe partiesn making the contract” bgffectivelyrequiring Plaintiff to pay within six
months of purchasing the laptop, despite DFS’s promise it to that period Id. Because
Plaintiff has plausibly alleged that DFS materially breached the modified DBCA, Riaintif
performancehereunder plausiblig excused and itson-payment plausiblgot a bar to its
breach of contract claim.

D. Breach ofImplied Covenant of Good Faith and Fair Dealing Claim

Under New York law, “an implied covenant of good faith is read into every contract.”

Sawabeh Info. Servs. Co. v. Brp882 F. Supp. 2d 280, 301 (S.D.N.Y. 2011) (internal quotation

13 Given my decision, | need not address whether DFS's failure to senitl thetie correct address was also a
material breach. | note, however, that the facts in the case on which Defertlantee Asesores y Consejeros
Aconsec CIA, S.A. v.@bal Emerging Mkts. N. Am., In@41 F. Supp. 2d 762, 7®B (S.D.N.Y. 2012} bear little
resemblance to those here.
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marks omitted).It “embraces a pledge that neither party shakuagthing which will have the
effect of destroying or injuring the right of the other party to receivertiiis of the contract.”
Dalton v. Educ. Testing Ser87 N.Y.2d 384, 389 (1995) (internal quotations omittetew

York law . . . does not recaize a separate cause of action for breach of the implied covenant of
good faith and fair dealing when a breach of contract claim, based upon the sanie disxis
pled.” Harris v. Provident Life & Accident Ins. G&10 F.3d 73, 81 (2d Cir. 2002).

Additionally, to state a claim for breach of the implied covenant of good faith and fair dealing
under New York law, Plaintiff must plausibly allege “(1) fraud, (2) mal{8¢ bad faith, (4)

other intentional wrongdoing, or (5) reckless indifference to the rights of cthelnsas gross
negligence¢ Log On Am., Inc. v. Promethean Asset Mgmt. L1223 F. Supp. 2d 435, 451
(S.D.N.Y. 2001). Aplaintiff must allege facts sufficient to render plausible the conclusion that
the defendant acted with the requasstate of mind; conclusogaflegations will not suffice See
Ferguson v. Lion Holding, Inc478 F. Supp. 2d 455, 469-70 (S.D.N.Y. 2007).

Plaintiff argues that its clains basedhot onthe facts underlying itsreach of contract
claim—that is, DFS bling within six months and sending the bills to the wrong address — but on
DFS’salleged‘duty to accurately report [Plaintiff's] credinformation to credit bureaus(P’s
Mem. 8.) Plaintiff identifies this duty in the DBCA'’s “Credit Investigation aRdporting”
clause(see id), which provides that “[i]n the event that the Account is not paid, Lender may
report the liability of the Borrower . . . and the status of the Account, to crediuisuard others
who may lawfully receive such informatidr(;Towns Decl. Ex. A, at col. 6)Plaintiff’s
argument is unavailingAssuming the quoted contractual provision amounts to a promise not to

report Plaintiff to Equifaxunless Plaintiff was delinquent, DFS’s alleged reporihBlaintiff to
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Equifaxwhen Plantiff was not delinquent would keebreach of th®BCA itself, not the implied
covenant of good faith and fair dealing.

It is, however, plausible that the implied covenant of good faith and fair dealing means
that DFS had a duty, beyond the quoted cetuiad provision, not to treat Plaintiff delinquent
(by charging off the account, assessing late fees, reporting Pleonti#dit agencies, or
otherwise) unless Plaintiff really waglinquent -andat the very least, to take steps tedmthe
damagedrom such conduct once it was pointed c8ee511 W. 232nd Owners Corp. v. Jennifer
Realty C0.98 N.Y.2d 144, 153 (2002)luty encompasses “any promises which a reasonable
person in the position of the promisee would be justified in understanding were ingluded”
(internal quotation marks omitted).hat refusalor the subsequent reporting of Plaintiff to
Equifax,plausibly supplies the required malice or reckless indifference to Flaingghts. See
Log On Am.223 F. Supp. 2dt451. Althoughtiis less clear tha®laintiff has plausibly alleged
that it was deprivedf the fruits of the contract — to the contraryggems to havieeen using the
laptop computer without having paid anythingevertheless &rguably was deprived of the
fruits of the contract via the damage to its business from the false report.

Accordingly, Plaintiff's claim for breach of the implied covenant of good faithfair
dealingwill not be dismissed.

E. Defamation of Credit Claim

To state a claim for defamatiomder Nev York law, a plaintiff must plausibly allege
“(1) a false statement of fact, (2) about thiaiptiff], (3) published to a third party without
authorization or privilege, (4) through fault amounting to at least negligence;)arali§ing
defamatiorper seor a special harm.D’Annunzio v. Ayken, Inc876 F. Supp. 2d 211, 216

(E.D.N.Y. 2012);seeSalvatore v. Kumard45 N.Y.S.2d 384, 388 (App. Div. 2d Dep’'t 2009).
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New York law grants a qualified “common intereptivilege to “defamatory communications
made by one person to another upon a subject in which both have an inteledsff’v. N.Y.
Life Ins. Co, 240 F.3d 138, 145, 146 (2d Cir. 2001) (internal quotation marks omiftae).
common interest privilege extends to communications between ceediitdrcredit reporting
agencies such as Equifaxho have a common interest in information regarding their customers’
creditworthiness.SeeHolder v. Gen. Motors Corp732 N.Y.S.2d 545, 548 (Sup. Ct. 2001)g"
a former creditor of the plaintiff, defendant . . . possessed a qualified privolegenmunicate
credit information concerning plaintiff to parties who had a common interest infdmenation,
such as credit agencies.8gealso Graney Dev. Corp. v. Taksetil N.Y.S.2d 756, 756 (App.
Div. 4th Dep’t 1976) (bank has qualified privilege protecting disclosure of erronealis cre
information ado one of its borrowerskf. Cnty. Vanlines, Inc. v. Experian Info. Solutions, ,Inc.
317 F. Supp. 2d 383, 390 (S.D.N.Y. 2004) (qualified privilege to conuations from “[c]redit
investigation and reporting agencies” to their clientisat is,current or wouldse creditors)
aff'd, No. 04CV-2982, 2005 WL 3117211 (2d Cir. Nov. 22, 20Q&)mmary order)Ormsby v.
Douglass 37 N.Y. 477, 484 (1868) (qualifigativilege protecteommunications among
merchants regardingreditworthiness of “those who propose to deal with them, and those upon
whose standing and responsibility they, in the course of their business, have occesdidin t
To overcome the quaiéd privilege at the motion to dismiss stage, a plaintiff must
plausibly allege thahe defendanacted with malice, which the New York Court of Appeals
interprets to mean “spite arknowing or reckless disregard of a statement’s falsRo%enberg
v. MetLife, Inc. 8 N.Y.3d 359, 365 (2007%ee Orenstein v. Figeh77 F. Supp. 2d 706, 711
(S.D.N.Y. 2009). Conclusory allegations of malice, unsupported by facts, are iesuftioc

survive a motion to dismissSee Orenstejr677 F. Supp. 2d at 711 (thgssing defamation claim
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because plaintiff “utterly fail[ed] to plead facts that could support his conglaflegations
regarding defendants’ purported — and implausibiealice toward him”).

Plaintiff apparently agrees thBFShas a qualified privdge,arguingthat the Complaint
alleges facts that show tH&FS knowingly, or at a very minimum, recklessly disregarded the
falsity of its ‘charged off’ report when it made, and refused to correct, the.fefis Mem.
9-10.) Plaintiff is correct. Rintiff has plausibly alleged that on May 31 and June 1, 2011, it
communicated with numerous DFS representatives and explained why the afhargs-
improper. (Compl. 11 77, 799.) Plaintiff further alleges that a DFS manager edjtae
chargeoff waserroneous. Id. 11 86, 89.)Yet DFSrefused to do anything to correct its error,
and,almost a year later, allegedly reported the erroneous cbérgeEquifax. (d. 11 11314.)
These facts render plausible the conclusion that DFS acted knowingtyleast recklessly, in
reporting Plaintiff’'s account as delinquent when it knew, or should have known, that it was not
Defendants argue that Plaintiff has not alleged facts plausibly suggesty Defendants would
have borne ill will toward#, butsuch allegations are not required; either actual spite or ill will,
or knowing or reckless disregard of the falsifythe statement, will sufficeSee Rosenberg§
N.Y.3d at 365Liberman v. GelsteirB0 N.Y.2d 429, 438 (1992). Plaintiff has thus plblysi
alleged facts that could overcome the qualified privilege. Mbggon to Dsmiss the defamation
of credit claim is therefore denied.

F. Negligence and Gross Negligence Claims

Plaintiff's negligenceand gross negligence claims are both premised on D&ssting
to Equifax of its “charging off’ of Plaintiff's debt. (Compl. 1 156-57, 160.) To prevent
“contract law from drowning in a sea of tort[,] . . . . New York courts regbreach of contract]

plaintiffs who have suffered economic loss, but not personal or property injury, to@nfacti
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the benefits of theipargains.” Manhattan Motorcars, Inc. v. Automobili Lamborghini, S.p.A.
244 F.R.D. 204, 220 (S.D.N.Y. 2007) (alterations, footnote, and aitquotation marks
omitted). Thuswhere “he damages suffered are of the type remediable in corngecerally]
a plaintiff may not recover in tort.1d. (internal quotation marks omitted). The exception is
where “a legal duty independent of the contract itself has been vidla@éark-Fitzpatrick, Inc.
v. Long Island R.R. Cp70 N.Y.2d 382, 389 (1987accordBayerische Landesbank, N.Y.
Branch v. Aladdin Capital Mgmt. LL&92 F.3d 42, 58 (2d Cir. 2012)THis legal duty must
spring from circumstances extraneous to, and not constituting elements of, thetcalttraugh
it may be connected with and dependent upon the contr@trk-Fitzpatrick, Inc, 70 N.Y.2d
at 389 accordBayerische Landesban&92 F.3d at 58.

Plaintiff alleges in its Complaint that “DFS had a duty to report atewredit
information concerning [Plaintiff] to Equifggremised upon the common lA@Compl. 1 156
(emphasis added)), but argues in its brief only‘ttineé Court should impose a duty of care upon
the[D] efendants to accurately report [Plaintiff's] dteinformatiori based on provisions of the
Fair Credit Reporting Act (“FCRA”), 15 U.S.C. § 168tiseq. (P’'s Mem.11 & n.14). Plaintiff
acknowledges “the absence of statutory mechanisms to provide for accurateeptiitg in
the commercial settingbut requests that the Court impose such a legal duty on DFS based on
the policy concerns undergirding the FCRAd. at11 (“[Plaintiff] perceives no reason why
these public policy concerns should not also be applied to business customers.”).)

This Caurt is not going to invent a state-law duty that New York courts have not seen fit
to recognize. And if it were going to do so, it would not premise such a duty on an act of
Congress that specifically excludes transactions such as the one at issi@&ebetnty.

Vanlines, Inc.317 F. Supp. 2d at 394 n.11 (FCRA “is applicable only to consumer credit
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reporting, and naib commercial credit reportifiyj Boothe v. TRW Credit Dat&23 F. Supp.
631, 633 (S.D.N.Y. 1981) (t'is clear from its legislative histy that thdFCRA|] was intended
to apply only to repds which relate to the consumggligibility for personal credit or other
commercial benefits as ammsumer, and not to the consunsdousiness transactiof)s.

Accordingly, Plaintiff's negligenceral gross negligence claims are dismissed under New
York’s economic loss rule because Plaintiff has failed to identify a legal nidépéendent of the
contract thatan support a tort claim.

G. “Constructive Trust” Claim

Plaintiff has expressly waivatk “constuctive trust” claim.(Doc. 13, at 3 (“We agree
with [D]efendants that a constructive trust claim does not lie.”).) AccordiRtgyntiff's
“constructive trust” claim is dismissed. Furthermore, as the “construatist® élaim is the only
claim brought against AR$he Complaint is dismissed as against ARS.

DEFENDANTS MOTION TO STRIKE CLASS ALLEGATIONS

Defendants move, in the alternative, to strike Plaintiff's class allegatimssiant to Fed.
R. Civ. P. 23(d)(1)(D), on the ground tlthé class is, as a matter of law, not “precise, objective
and presently ascertainable.” (Ds’ Mem. 18 (internal quotation marks omitted).)

A. Motion to Strike Class Allegations Standard

Motions to strike are generally disfavoredhenensky v. N.Y. Life Ins. CNo. 07-CV-
11504, 2011 WL 1795305, at *1 (S.D.N.Y. Apr. 27, 2011) (collecting cases). “A motion to
strike class allegations is even more disfavored because it requires a rgvewinto
preemptivelyterminate the class aspectdtbi] litigation, solel/ on the basis of what is alleged
in the complaint, and before plaintiffs are permitted to compheteliscovery to which they

would otherwise be entitled on questions relevant to class certificatibn(dlteration and
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internal quotation marks omittg(tollecting cases)‘Accordingly, district courts in this Circuit
have frequently found that a determination whether the Rule 23 requirements arenoe i
properly deferred to the class certification stage, when a more complete factwdlgan aithe
Court in making this determinationMazzola v. Roomster Cor@49 F. Supp. 2d 395, 410
(S.D.N.Y. 2012) (collecting cases).

Defendants arguthat identification of members of tipaitative class-that is,certain
DFS customers whose billing statents weréincorrectly sent to an old and/or improper
mailing address other than the billing address of the customer’s gX{t8 account,” (Compl.
19 13631) —is not “administratively feasible” becaugevould require a highly individualized
inquiry that “would essentially require a nihearing on the meritsf each case.” (Dem.
18-19 (internal quotation marks omitted)t)is true that a class will not be certified if its
members are not ascertaingltlet “a class is not rendered unascertali@anerely because an
analysis of data is necessary to determine class membersihigVitamin C Antrust Litig.,
279 F.R.D. 90, 116 (E.D.N.Y. 201%ee Dunnigan v. Metro. Life Ins. C814 F.R.D. 125, 136
(S.D.N.Y. 2003) (that manual “examinatiohtbe individual files” of putative class members
“may be slow and burdensome” does not mean class is unascertaisblehg as class
membership is determined by reference to “objective criteria,” even if clasberenannot be
ascertained prior to a#fication, the threshold requirement of ascertainability is nsete In re
Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liability Litig.209 F.R.D. 323, 336-37
(S.D.N.Y. 2002).

Defendants have not demonstrated that, as a matter of law, the putagvie clas
unascertainablel do not pre-judge the issue, because | have so little information, but it does not

appear to me thaketermining whether a putative class member had a bill sent to an incorrect
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addressiecessarilyequires a “mini-hearing ontie merits.” Rather, it appears to require only an
objective comparison between the addtasscustomeprovided, and the address to whizhS

sent bills. Furthermore, given that class discovery is ongoing, an amended complaing may b
the offing,and a motion for class certification has yet to be made, | am not prepared to take the
disfavored action of striking thedass allegations. Defendankdbtion to Strike igherefore

denied.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismisereby GRANTED IN
PART and DENIED IN PART, and Defendants’ Motion to Strike Class Aliegatis hereby
DENIED. The Clerk of Court is directed to terminate the pending Motion, (DoctetBjinate
A.R.S. National Services, Inas a defendant, and neinateDell, Inc.,Dell Marketing, L.P., and
Dell Direct Sales, L.P. as defendants without prejudi®eeNote 2, above.The remaining
claimsin the case arBlaintiff's breach of contract, breach of implied covenant of good faith and
fair dealing,and étfamation of credit claisiagainst Dell Financial Services, L.L.C.

The parties are directed to appear before me for-enpt®n conference on October 4,

2013 at11:45 a.m. to discuss Plaintiff's requéstamerl.
SO ORDERED.

Dated: Septembefi2, 2013
White Plains, New York

(thy, kel

CATHY $EIBEL, U.S.D.J.
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