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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
KEVIN DAMION CRICHLOW,
Plaintiff, : 12-cv-7774 (NSR)
-against- : OPINION & ORDER
COMMISSIONER BRIAN FISCHER, ¢t al.,
Defendants. :
______________________________ R, ‘¢

NELSON S. ROMAN, United States District Judge:

Kevin Damion Crichlow (“Plaintiff”), prqceeding pro se, initiated this action against
approximately 120 parties connected to his incarceration in the custody of the New York State
Department of Corrections and Community Supervision (“DOCCS”), including Commissioner
Brian Fischer, various correctional officers, DOCCS employees, medical care providers, and
others (collectively, “Defendants™). Plaintiff alleges a host of claims, including claims arising
under 42 U.S.C. § 1983, for violations of the First, Fourth, Fifth, Sixth, Eight, and Fourteenth
Amendments; the Rehabilitation Act of 1973 and the Americans with Disabilities Act; 42 U.S.C.
§ 1981 and the Thirteenth Amendment; 42 U,S.C. § 1985; and NY state law. Plaintiff filed an
amended complaint on June 17, 2013. |

Before the Court are three motions filed by Plaintiff: (1) a motion for leave to file a
second amended complaint; (2) a motion for a preliminary injunction; and (3) a motion for an
extension of time in which to file a second amended complaint. For the reasons that follow, all
three of Plaintiff’s motions are DENIED. In addition, seferal named Defendants are dismissed
sua sponte, and Plaintiff is ordered to show cause as to why this matter, as to the remaining

defendants, should not be transferred to the Western District of New York,
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l. BACKGROUND

Plaintiff initiated this action on October 16, 2012. (ECF NoHis)original Complaint
contained over 16pagesnamed 114 defendants, and set forth allegations from his incarceration
at four different facilities. Plaintiff was directed byetCourt on March 19, 2013, to file an
amended complaiftecause his original complaint violatRedles8 and 1(f the Federal Rules
of Civil Procedure. (ECF No. 6.) The Court also questioned whether venue in this @istrict
proper, as the majority of the claims asserted arose in other districts, Ing¢diéx resolve the
issue at such an early stage in the proceeditthsat(68.) Plaintiff filed his amended complaint
on June 17, 2013. (ECF No. 12.) The Amended Complaint is nearly 140 pages long, names over
120 defendants, and contains similar pleading deficiencies.

It is difficult to determinevhat Plaintiff's claims or allegatioreze as the Amended
Complaintreads likeastream oftonsciousness the length of a short nav@lering
approximately éur years’ worth of events of all sorts aiting long strings of statutes and
casesthe original Complaint is in much the same shageare the various Complaints filed in
the Plaintiff'sprevious case, No. 11 Civ. 883.0 the extent that th&ourt can discern,
Plaintiff's claimscover a variety of complaints related to his incarceration, including claims

related to denial of medical care, assault, asbestos removal in a correctionaMiaeite he was

! Plaintiff hasassertedt variousstageshat this case is related agrior casehat he filedin the Southern District of
New York No. 11 Civ. 883, which was dismissed on December 22,.2i§ Yequest to consolidate this complaint
with the one filed in the prior case was denied on April 11, 2013. (ECF Nin 8¢r order dismissinBlaintiff's
prior case(No. 11 Civ. 883)Judgd-orrest noted that the Plaintiff's original complaint was 300 pagegsdod
named 96 individuals as defendants; after he was ordered to amend higigbsapihat it complied with Rule 8,
Plaintiff submitted an amended complaint that was 170 pages thohgaaned 122 defendants. In September 2011,
Plaintiff was provided one final opportunity to amend his comptaitring it into compliance with Ruleahd he
failed to do so, resulting in the dismissal of his aaitbout prejudiceSee Crichlow viFischer, No. 11 Civ. 883,
Order of Dismissal, ECF No. 48.D.N.Y. Dec. 22, 2011A review of thevariouscomplains filed in these two
caseshows thatmany of the defendants in this case overlap with the prior case gh$edsisome of the
allegatiors, such as thoseegarding denial of adequate medical care and denial of accommodations forihig hear
disability.
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housed, denial of special dietsd exercisedenial of accommodations related to his hearing
disability, and retaliation for the filing of grievances.
. MOTION TO AMEND PLEADINGS

Plaintiff, by motion filed May 15, 2014 seeks leavéo file a secod amended complaint

in order to add two defendants and substitute the estate of a deceased defendant.
a. Legal Standard

A party may amend a pleading once as a matter of course or at any time befoihtrial w
leave of the court. Fed. R. Civ. P. 15(a)(2)- If a party seeks leave to amenpleading,
“[t]he court should freely give leave when justice so requires.” Fed. R. Civ. B(2)5{dis
does not, however, mean that parties should always be allowed to amend their pleadings.
“Reasons for a proper denial of leave to amend include undue delay, bad faith, futility of
amendment, and perhaps most important, the resulting prejudice to the opposingSiatey.”
Teachers Ret. Bd. v. Fluor Cor54 F.2d 843, 856 (2d Cir. 1981) (citiRgman v. Davis371
U.S. 178, 182 (1962)).

“Leave to amed may be denied on grounds of futility if the proposed amendment fails to
state a legally cognizable claim or fails to raise triable issues of fABF EnergyServices Gas
Holding Co. v. Bank of America, N,A26 F.3d 699, 726 (2d Cir. 2010) (quotMdanese v.
RustOleum Corp. 244 F.3d 104, 110 (2d Cir. 20013xcordRuotolov. City of New York514
F.3d 184, 191 (2d Cir. 2008) (quotirgman 371 U.S. at 182). A proposed amendment is futile
if it “could not withstand a motion to dismiss pursuant to Rule 12(b)(&icénte v. Int'l Bus.

Machs. Corp.310 F.3d 243, 258 (2d Cir. 2002). Thus, a court should deny a motion to amend if

2 Plaintiff submittedtwo additionalletters, filed on June 13 and July 2, 2014, before Defendants filed their
oppositionto the instant mion. These were docketed as letters in further support of the motiothe@durt also
considered arguments madethiose lettersMuch of the contents of these letters, however, was irrelevant to the
instant motion.
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it does not contain enough factual allegations, accepted as true, to state a clalief thiat is
“plausible on its face.Riverhead Park Corp. v. Cardinal®81 F.Supp.2d 376, 379 (E.D.N.Y.
2012) (quotingBell Atl. Corp. v. Twombhg50 U.S. 544, 570, 127 S.Ct. 1955 (2007)) (denying
motion to add claims as futilé)Vhile pro seplaintiffs are held to less stringent standatdsen
pro se plaintiffs asserting civil rights claims cannot withstand a motion to dismiss thees
pleadings contain factuallegations sufficient to raise a right to relief above the speculative
level.” Jackson v. N.Y.S. Dep't of Lab@09 F. Supp. 2d 218, 224 (S.D.N.Y. 20{@)oting
Twombly 550 U.S. at 555) (internal quotation marks omitted).

In determiningvhether a complaint states a plausible claim for rediefistrict court
must consider the context and “draw on its judicial experience and common gestedft v.
Igbal, 556 U.S. 662, 679, 129 S. Ct. 1937, 1950 (200%.important to note that “pleading is
not an interactive game in which plaintiffs file a complaint, and then bat it back rimavfth
the Court over a rhetorical net until a viable complaint emergrese’ Merrill Lynch Ltd.
P’ships Litig, 7 F. Supp. 2d 256, 276 (S.D.N.Y. 199Me court’s“duty to liberally construe a
plaintiff’'s complaint [is not] the equivalent of a duty teweite it.” Geldzahler v. New York
Medical College663 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (internal citations and alterations
omitted).

b. Analysis

Plaintiff seeks tamendhis pleadings to adavo nameddefendants—C.O. Wardynski
and Wende’s former Grievance Supervisor Northrup—because the Amended Complainscontai
allegations and claims directed at thdmat these individuals are not currently nardetendants
and thus have not been served. (ECF No. 4d8;alscECF No. 12.)The allegations made in the

Amended Complaint regarding C.O. Wardynski constaitements made by the C.O. and
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“bullying” that Plaintiff alleges he received at the hands of Weaki. Acceptingas true the
facts pleaded in the Amended Complaint, it appears that C.O. Wardwatieki Plaintiff a
derogatory termacted aggressively towards him, did not give Plaintiff a “stzakake” alarm
when he told Wardynski that he “need[ my Reasonable-Accommodation [sic],” and told
Plaintiff to “get the f*** outer [sic] his face” when Plaintiff told him that he ded emergency
access to his legal pers. (ECF No. 12 1 152-154, 159-1@4s)to former Grievance
Supervisor Northrup, theage two allegations madeone a general statement that the grievance
department was not properly issuing grievance numbers for his gries@m@daints, and the
other an allegation that on March 16, 2012, Northrup stated that Plaintiff was receiving his
Jewish Alternative Dieto cover up wrongdoing by the cooks. (ECF No. 12 1 109, 213.)

In order b state a claim under 42 U.S.C. § 1983, a plaintiff must allege the direct or
personal involvement of each defendant in the alleged constitutional depriGse/right v.
Smith 21 F.3d 496, 501 (2d Cir. 1994). There ig@spondeat superiasr vicarious liability in a
Section1983 actionSee Monell v. Dep’t of Social Ser436 U.S. 658, 691 (1978 ack v.
Coughlin 76 F.3d 72, 74 (2d Cir. 199@)laintiff has not specifically alleged any personal
involvement by Grievance Supervisor Northrup in the handling of grievance complaihés; r
Northrup’s name simply appears in a list of grievance department $¢gkeclto have
mishandled Plaintiff's complats. The Amended Complaint does not allagg personal
involvement on the part of Northrdpmself and thus this claim could not withstand a motion to
dismisspursuant to Rule 12(b)(6)0 the extent that Plaintiff might be raising a due process
claim against Northrup for allegedly not following DOCS grievance proesdue has not
asserted thdte was deprived ofng substantive liberty intereahd thus his claim fails as a

matter of &w. See Brown v. Graham70 Fed. App’'x 11, 13 (2d Cir. 2012).
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As to the otheallegationamade against Northrup, Plaintiff also fails to state a plausible
claim. It appearsrom the Amended Complaititat PlaintiffallegesGrievance Supervisor
Northrup,by stating that Plaintiff was receivirgJewish alternative diet even though he was not,
prevented him from receiving his alternative diet on March 16, 2012. Such a claim weeld ari
underSection1983 as a violation d?laintiff's free exercise rightsnaler the First Amendment.
Generally, a inmate is entitled to a reasonable accommodation of his religious beliefs, including
religious dietary beliefsSee Jackson v. Manh96 F.3d 316, 320 (2d Cir. 1999). “[P]rison
officials must provide a prisoner a diet that is consistent with this religious sciupdess v.
Coughlin 976 F.2d 98, 99 (2d Cir. 1992)qr curian). Plaintiff, however, has only alleged
Northrup’s participation in a single incident in which he was denied a kosher nitbaljtv
more, any involvement by Northrupde minimisand does not rise to the level of a substantial
burden on Plaintiff's religious freedor8ee Brown v. Graham70 Fed. App’x 11, 15 (2@ir.
2012) (holding that failure to provide kosher meal on single occasion did not rise to level of
substantial burden on inmate’s religious freedom).

Plaintiff's amended complaint appears to assegtaiation claimagainst C.O.
Wardynski—namely, thatvardynski retaliated against Plaintiff for filing grievances by bullying
him.“To plead a First Amendment retaliation claim a plaintiff must show: (1) he hghta ri
protected by the First Amendment; (2) the defendant’s actions were motivatdostanally
caused by his exercise of that right; and (3) the defendant’s actions causshrt@rmjury.”
Dorsett v. County of Nassau32 F.3d 157, 160 (2d Cir. 2013ge also Curley v. Village of
Suffern 268 F.3d 65, 73 (2d Cir. 2001). Plaintiff has not allepatl he had a protectéarst
Amendment right at issue, and he has only alleged that C.O Wardyeskabout his

grievances, not that the C.O.’s actions were motivated or caused byPilaertiff stated that
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C.O. Wardynsktold him he received a call from two other correctional officers saying that
Plaintiff liked to write up C.O.s, but there are no allegations that Plaintiff figgteaance
against Wardynskiimself or that Plaintiff's filingof grievances against officers in general was a
motivatingfactor in Wardynski’'s bullying of Plaintifin addition, for the third element, a
plaintiff must show “either that his speech has been adversely affected lmyémargent
retaliation or that heds suffered some other concreéem.” Dorsett 732 F.3d at 160rhe
bullying appears to hawessentially consisted &.0. Wardynski cursing at Plaintiff aeveral
occasionsand acting aggressivetgwards him. Plaintiff has not alleged that he suffered a
concrete harm or that his speech was chilled; in fact, he appears wohéineed filing
grievances against other DGE staff.

Plaintiff's proposed amendments to his pleadings would be fhalsguse the lalgations
against C.O. Wardynski and Grievance Supervisor Northrup are insufficient ttewdes
motion to dismis pursuant to Rule 12(b)(6). Thus, Plaintiff's motion for leave to amend his
complaint is denied.

[I. SUBSTITUTION OF DEFENDANT SENIOR COUNSELOR WILLIAM’S
ESTATE

Plaintiff further seeksin his motion to amend his complaint, substitutiothefestate of
DefendantS.D.U. Senior Counselor William. The Court considers this request as a motion for
substitution under Rule 25(a)(1). “[C]ontrolling precedent indicates thatiars@&383 claim
would survive a defendant’s death under New York I&airett v. U.S.651 F. Supp. 604, 606
(S.D.N.Y. 1986)accord Young v. Patric832 F. Supp. 721, 724 (S.D.N.Y. 1993) (holding that
prisoner had right to pursi&ection1983 claim against estate of deceased correctional officer

sued in his personal capacity). Under Rule 25, “[a] motion to substitute, togtharnotice of



hearing, must be served on the parties . . . and on nonparties as provided in Rule 4 . . . [and a]
statement noting death must be served in the same manner.” Fed. R. Civ. P. 25(a)(3). Such a
motion must be made “within 90 days after sss\of a statement noting the death” or else the
action against the decedent must be dismissed. Fed. R. Civ. P. 25{&¢ltyue successor of
[the defendant] for the purposes of this action is [the defendant’s] estate, arddim@eof the
estate ighe proper party to be substituted as a successoutig 832 F. Supp. at 72accord
Swiggett v. Coombé&lo. 95 Civ. 4916, 2003 WL 174311, at *2 (S.D.N.Y. Jan 27, 2003) (“It is
well-settled that when a defendant in a § 1983 action dies, who has been sued in his individual
capacity, the proper party to substitute is the successor of the deceaseerettentative of
his estate.”)

Plaintiff has not identified the estate representative who would step into the shoes of
Senior Counselor William if subgtited, and no statement of death etbeen servedr filed in
this case. Thu$laintiff's time to properly file a motion for substitution has not yet run. His
current motion, however, violates Rule 25 because thgadg-estate representative who wbul
be substituted as a defendant has not been served with Plaintiff's nftcéjgpears from the
docket that counsel for tltefendants who have been serwes also served witthe summons
and complaint purportedly on behalf®&nior Counselor William’sstate $eeECF No0.152),
but the actual estate representative who would be substitutéediedasndanihas not been served.
Service of a motion to substitute on the government’s attorney after the death etctawal
officer is not effective service on the estate of an officer, as a nonpartgivihreghts action;
personal service on the estate representative is rdg8e&e Giles v. Campbget98 F.3d 153,
158 (3d Cir. 2012)accord Ransom v. Brenna#i37 F.2d 513 (5Cir. 1971) (holding that court

lacked personal jurisdiction over executrix when motion to substitute was filed only on
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deceased’s attorney, not execupersonally)Atkins v. City of Chicagd47 F.3d 869, 874 {7
Cir. 2008) (holding that motion to substitute filed without serving the personal re@rtes=nf
the deceased’s estate was “a nullity”).

Thus, Plaintiff's motion for substitution @enied, without prejudic® refiling at a later
date for failure to follow the procedure set forth in Rule 25 and Rukes4a statement noting
death has not yet been served, thel@®time periodo file and serve a motion for substitution
at a later time has not yleégun to run.

V. MOTION FOR PRELIMINARY INJUNCTION

Plaintiff, by motion filed July 30, 2014, requests that this Cisstie a preliminary
injunction in the form of an ordelirecting:

Defendants, their successors, agents, employees, and all persons actingrin conc

with them to provide plaintiffs [sic] and other inmates in the administrative

segregation R.M.U. S.H.U. access to respound [sic] back to boths [sic] federal
courts and states courts and stop retaliatedions [sic] and assauitssiiandling

of grievances and access to pen, supplies, materials, books, copys [sic], and also
notary.

Plaintiff's Motion for Preliminary Injunction at 6.
a. Legal Standard

Injunctive relief is “an extraordinary remedy that may only be awargded a clear
showing that the plaintiff is entitled to such relieWinter v. Natural Resources Defense
Council, Inc, 555 U.S. 7, 22 (2008). In the Second Circaiparty seeking a preliminary
injunction “must demonstrate that it will suffer irreparable harm absgmative relief and
either (1) that it is likely to succeed on the merits of the action, or (2) that teesafficiently
serious questions going to the merits to make them a fair ground for litigatiordgatdliat the

balance of hardships tips decidedly in favor of the moving pawtyllins v. City of New York



626 F.3d 47, 52-53 (2d Cir. 20}t see also Lynch v. City of New Y0bi89 F.3d 94, 98 (2d Cir.
2009). Where a party seeks a mandatory injunction that “alter[s] the status quorbgrating
some positive act,” such as in this case, that party must meet an even highed Standa
Doherty Associates, Inc. v. Saban Entm’t,,166. F.3d 27, 34 (2d Cir. 1995). The movpayty
mustestablish a ‘tlear’ or ‘substantial’ likelihood of success,” or show that “extreme or very
serious damage” would result in the absence of preliminary reliedt34.
b. Analysis

As an initial matter, Plaintiffacks standing tged a preliminary injunction on behalf of
“other inmates in the administira segregation R.M.U. S.H.U.” because this is not a class
action See, g., Khalil v. Laird 353 Fed. App’x 620, 621 (2d Cir. 2009) (summ. order)
(prisoner proceeding pro se “is not empowered to proceed on behalf of anyone other than
himself”); accordDavis v. Wall 50 F.3d 1033 *2 n.3 (5th Cir. 199%)amm v. Grossel5 F.3d
110, 112 (8th Cir. 1994poe v. Selsky841 F. Supp. 2d 730, 733 (W.D.N.Y. 2012). Thus, the
Court construes Plaintiff's motion as requesting an injunction only on behalf oflhimse

Plaintiff seeks a mandatory injunction “commanding some positive act,” and thus must
meet the higher standard for a preliminary injunctidre must establish a clear or substantial
likelihood of success or show that extreme or very serious damage would resultasetheszof
the requested injunction. Plaintiff has not alleged or established that extreerg serious
damage would result if the Court declined to issue an injunction, and thus the Court looks to the
first part of the standardlikelihood of success.

In order to succeed onSection1983 claim for a constitutional violation, “a plaintiff
must plead that each Governmeffiicial defendant, through the official’s own individual

actions, has violated the ConstitutioAshcroft v. Igbal556 U.S. 662, 676 (200Because
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personal involvement of each defendant is a required element of a S&8®nlaim, Plaintiff
cannot show likelihood of success as to many of the defendants named in this caseamyrst
of the defendants named in the caption are not named in any part of the complgiahds@us
no allegations of personal involvement as to these defendants have beemadn@dendiff’s
Section1983 claims against them fail. In addition, Plaintiff failatiegespecificfacts regarding
violations by most of the defendants named, even if their names appear someitvhetbev
text of the complaint. Conclusory allegations of constitutional violatiotisout factual
underpinnings are not sufficient to prevail o8ection1983 claim.

It is unclear whether Plaintiff is suing each Defendant in his or her individual ciabffi
capacity,with the exception of Commissioner Brian Fischer of DOCCS, who is listed as a
defendant in both capacitidsis well-established that NeWork has not consented 8ection
1983 suits in federal couifyotman v. Palisades Interstate Park ComnB567 F.2d 35, 38-40
(2d Cir. 1977), and th&ection1983 was not intended to override a state’s sovereign immunity,
Quern v. Jordan440 U.S. 332, 340-42 (1979). Pection1983 claim against a New York state
official in his official capacity is thus deemed to be a suit against the state of dibw Y
Kentucky v. Grahamt73 U.S. 159, 165-66 (1985), and the Eleventh Amendment precludes any
such claimTo the extent that Plaintifissertxlaims against various Defendants in their official
capacities, he cannot establish the likelihoodumicessecessary for an injunction.

As tohis specific complaintagainst individual defendants, Plaintiff cannot establish a
clear or substantial likelihood of success on most of his claims. First, to the tietePlaintiff
allegegthat he is being denied access to the cotimsnere limitation of access to legal
materials, without more, does not rise to the level of a constitutional violatigon. &ftablish a

constitutional violation based on a denial of access to the courts, a plaintiff mushahtvet
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defendant’s conduct wakeliberate and malicioysand that the defendangstionsresulted in
actual injuryto the plaintiff.” Collins v. Goord 581 F. Supp. 2d 563, 573 (S.D.N.Y. 2008)
(emphasis addedgiting Davis v. Goord320 F.3d 346, 351 (2d Cir. 2003)). “To show actual
injury, the plaintiff must demonstrate that the defendant’s conduct frustratechithigfffs

efforts to pursue a nonfrivolous claimd. (citing Lewis v. Caseyb18 U.S. 343, 353 (1996)).

“To state aclaim that his constitutional right to access the court was violated, plaintiff must
allege facts demonstrating that defendants deliberately and maliciotesferedwith his access

to the courts, and that such conduct materially prejudiced a legal action he sought to pursue.”
Smith v. O’'Connqr901 F. Supp. 644, 649 (S.D.N.Y. 199%¢ also Ramsey v. Gopfib1 F.
Supp. 2d 370, 401 (W.D.N.Y. 200®laintiffs Amended ©mplaintand moving papers are
silent as to angctualinjury incurredand there aregt most, only conclusory suggestions that the
denial was maliciousr deliberate His proposed amendments do not change this conclusion.
Plaintiff's failure to allege a key elementaflenial of access claimeans that he cannot
establish a clear @mubstantial likelihood of success on the merits.

Second, Plaintiff cannot, as a matter of law, prevail on a claim that the defeadant
unlawfully withholding documents because he cannot afford to make copies. An innmmtetoe
have a constitutional g to free copiesSee Collins v. Gootdt38 F. Supp. 2d 399, 416
(S.D.N.Y. 2006) (“[Aln inmate has no constitutional right to free copies and prisontiegsla
that limit access to such copies are reasonably related to legitimate penolagreats:i’)
(citations and internal quotation marks omijtéchis claimalsocannot support a preliminary
injunction.

Third, Plaintiff alleges that he has been denied access to documents covered by his

Freedom of Information Law (“FOIL”) requests. Though not a part of his Amendetpfaint,
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Plaintiff sets forth this claim in his moving papers; he does not, however, provide dagavi
other than conclusory statements regarding the failure of Wende CorreE@midy to turn
over such documents. In fact, it appears that Plaintiff was advised that theneowvesponsive
documents to his FOIL requestSegDef.’s Oppn Pl.’s Mot. Prelim Inj. Ex. A.) Therethus
appears to beo merit to Plaintiff's claim.

Finally, Plaintiff has failed to sufficiently establish a clear or substantidiHied of
success as taois various other claims. Preliminary injunction requests are “frequentlgaiéni
the affidavits [in support of the motion] are too vague or camchuto demonstrate a clear right
to relief under Rule 65.Malki v. HayesNo. 11 Civ. 5909, 2012 WL 326,14t *8 (E.D.N.Y.
Jan. 5, 2012) (“Plaintiff's allegation that ‘he will be irreparably harmedId§irads of threats of
harassment, intimidate, and stiff punishment’ absent an injunction is speculatitatipn
omitted). Plaintiff has not pled specific fattsestablish a clear or substantial likelihood of
success as to the overwhelming majority, if not all, of the defendastis of statutes amcases,
many of which are not binding on this Court, are not persuasive witnciugl allegationas to
the violationghat occurrednd the personal involvementedch defendanThe changethat
Plaintiff seeks to make in his proposed second amended complaint do not change this
conclusion.

Conclusory allegationiacking supporting evidenceill not support a preliminary
injunction.SeeHancock v. Essential Resources, JM@2 F. Supp. 924, 928 (S.D.N.Y. 1992)
(“Preliminary injunctiverelief cannot rest on mere hypotheticals.”). The only evidence submitted
by Plaintiff in support of his motion consists of medical records, most of whighr@levant to
the current claimsPlaintiff hasnot demonstrated clear or substantikelihood of success or

shown that extreme or very serious damage would result in the absence of prelietier
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Thus, he is not entitled tojunctive relief at this timand the motion is denied.

V. MOTION FOR EXTENSION OF TIME TO FILE SECOND AMENDED
COMPLAINT

Plaintiff also submitte@ motion to the Court requesting an extension of time in which to
file his secondamended complaint, citing injuries that cause additional pain when he
handwrites legal documentiBhis motion isdenied as modiecausélaintiff’'s motion to amend
his complaint is deniedhs discussed above.

VI.  VENUE

The CourtalertedPlaintiff in its March 19, 2013, Order that “he may be directed to show
cause why this matter should not be transferred for the convenience of padti@gnesses and
in the interests of justice” under 28 U.S.C. § 1404(a). (ECF No. 6 At that time, the Court
guestioned whether this matter should be litigated in this District, as the “vast ynaidrits
claims arose in other digcts.” (ECF No 6 at 7.)The evats giving rise to this actionccurred in
four different correctional facilities, only one of which is located in the Soutbestrict of New
York—Downstate Correctional Facility, at which Plaintiff spenty 120 days out of the severa
years’ worth of allegabins covered in his pleadings.

Under 28 U.S.C. § 1404(a), “for the convenience of parties and witnesses, in the interest
of justice, a district court may transfer any civil action to any other district mia@iwhere it
might have been brought.” Courts look to several factors to determine whethfartvamdd be
appropriate: (1) the convenience of witnesses; (2) the convenience of ths;{8jthe locus of
operative facts; (4) the availability of process to compel the attendanoeviling witnesses;
(5) the location of releva documents and the relative ease of access to sources of proof; (6) the
relative means of the parties; (7) the forum’s familiarity with the governimg(8 the weight

accorded to plaintiff's choice of forum; (9) trial efficiency; and (1@ ithteresbf justice, based
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on the totality of the circumstancéeitt v. New York City882 F. Supp. 2d 412 (S.D.N.Y. 2011)
(citing DealTime.com, Ltd. v. McNult§23 F. Supp. 2d 750, 755 (S.D.N.Y. 2008)hile a
plaintiff’'s choice of forum isaccorded some deference, it receives less consideration when the
plaintiff does not reside in the chosen forum and the operative facts did not occusdeere.
Dwyer v. Gen. Motors Corp853 F. Supp. 690, 694 (S.D.N.Y. 1994). Plaintiff was confined at
Wende Correctional Fdity, which lies in the Western District, at the time of filing this action

It appears that Plaintifvasrecently relocated t8ullivan Correctional Facility, which lies in the
Southern District, but this does not suddenbkethe Southern District thappropriate venue

for this case. Because Plaintiff is incarcerated, his culweation is of little logisticalmport,
andmost of the other factorsthe convenience of witnesses, the convenience of the parties, the
locus of operative facts, thecation of relevant documents and the relative ease of access to
source®f proof, and trial efficiency-weigh heavily in favor of transferring the case to the
Western District of New York, as the district in which most of the events alledbis imatter
occurred.

Additionally, the venue requirement “serves the purpose of protecting a defendant from
the inconvenience of having to defend an action in a trial that is either remote from the
defendant’s residence or from the place where the acts underlying the caytiaarrred.”

Shariff v. GoordNo. 03 Civ. 7664, 2005 WL 208784& *6 (S.D.N.Y. Aug. 26, 2005) (quoting
Leon C. Baker, P.C. v. Benné@¥2 F. Supp. 171, 175 (S.D.N.Y. 1996)) (internal quotation
marks and citation omittedyhe Defendants in thisase are state officials. “State officers
‘reside’ in the district where they perform their official dutigddimes v. GrantNo. 03 Civ.
3426, 2006 WL 85175% *21 (S.D.N.Y. Mar. 31, 200Qxiting Amaker v. Haponikl98 F.R.D.

386, 391 (S.D.N.Y. 2000)As far as theCourt can discern from the Amended Complaatit(or
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nearly all)of the Defendants “perform their official duties” in either the Western Disiric
Northern District of New York. Plaintiff does not allege that any of the Defeatizside” in
the Southern District.

Thus, the Court orders Plaintiff to show cabgeMarch13, 2015as to why this case
should not be transferred toet Western District of New Yorkf Plaintiff fails to do so, his case
may be dismissed or transferred.

VII. DISMISSAL OF SOME DEFENDANTS

A district court “shall dismissa case initiated by pro seplaintiff sua spontéf the court
determines that it “(i) is frivolous or malicious; (ii) fails to state a claim upon which retig
be granted; or (iii) seeks metary relief against a defendant who is immune from such relief.”
28 U.S.C. § 1915(e)(8B). Vicarious liability principles do not apply in a Section 1983 cagsd
thusa complaint must contain waghleaded allegations thaachgovernment-official defendant,
through that personisdividual actions violated the Constitutionlgbal, 556 U.S. at 676ee
also Shomo v. City of New Yo&79 F.3d 176, 184 (2d Cir. 2009) (“personal involvement of
defendants in alleged constitutional deprivations is a prerequisite to an award gédamder 8§
1983". Where, as her¢he caption of the complairg theonly reference to certain individual
defendants, any Section 1983 claims against those defendants cannot withstandrewesh the
generous facial review under Rule 12(b)(6) or 28 U.S.C. § 1915A.

Severalnamed Defendants atleussua spontelismissedrom this casgbecause the
Amended Complaint contains neference whatsoevés themoutside of the case caption, and
Plaintiff has mad&o factual allegations as to apgrsonal involvement on their part in any
violation of hisrights They are listed in the caption as follows:

e Sticht, Deputy Supt. of Security
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Ms. Crowley, Deputy Supt. of Programs
Mr. Powell, M.H.V. UnitChief

Ms. Watkins, Senior Counselor

A. Anzel, Sensorial Disabled, A.D.A.
C.O. Michael Lucas

Lt. Timothy Pilneilein

Hall Sergeant Michael Skelly

Head Cook Ward Bonds

Bryan Bradt, Instructor for the Blind, S.D.U.
Cook Carol Caldwell

C.O. True

C.O. Hodge

C.O. Phipps

Virginia Bluff, Physician Assistant and Infection Control Nurse
Nurse Nicole White

Lieutenant Randall Ziolkowski

C.O. Bryant Allen

Sergeant Anthony Sindoni

Diane Toporek

Nurse Administrator Joyce Vesnia
Mario Malvarosa, M.D.

G. Cognilio, M.D.

C.0.Jacobs, 12/15/2009 7:25 AM
Sergeant Barker

Sgt. Linda Evans

Sgt. Timothy Lewalski

G. Turbush, Deputy Supt. of Programs
C.0. Gibbs

S.H.U. C.O. M. Anderson

C.0. K. Eckowski, also known as Eckowski
C.0. Coppadimis

Lieutenant Bauman

Schoonmaker

Denise M. Faian, R.N.

Nurse Biaveit, C.C.N.p.

In addition,several mor@mamed Defendants asea spontelismissed from this case,
because they appear in the caption more than(@oceetimes with spelling variations, but
clearly the same people from the text of the rraeel complaint itselfJand their inclusion

multiple times is redundanthe duplicateare listed in the caption as follows
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Superintendent John Doe

Grievance Supervisor Terry Houk

Biaveit, C.C.N.P. Nurse Administrator

Deputy Supt. of Security

Lt. R. Freeman, threatened to set me up or beat me up at 11:00 AM
P. Griffin, Deputy Super of Security

Sergeant B. Lightfeld

C.O. D. Wilson

K. Sklosarska

C.0. Babcock

John Does, S.H.U. OM on or about 11/10/11 Destroyed my Second Amended
Complaint Case No. 11cv8§BM)

Finally, some of the JohDoe and Jane Doe Defendants sua sponte&ismissed from
thiscase. UndeYalentin apro selitigant is entitled to assistance from the district court in
identifying a defendan¥alentin v. Dinkins121 F.3d 72, 76 (2d Cir. 1997). The Plaintiff,
however, must provide sufficient information to allow an unknown defendant to be identified,
and Plaintiff has failed tdo so for at least some of the unknown defendants in thisTdaesg.
are listed in the caption as follows

Doctor John Doe

Doctor Jane Doe

C.0. John Doe, S.D.V. 7-3
C.0. John Doe, S.D.V. 7-3
Jane Doe, S.D.U.

John Doe

This is now the second time that these (or substantially similar) claims havelégen f
against many of these defendahts)d the Amended Compidiin this cas@ppears to be at least
the fourth iteration omany of the samelaims(across the two cases). Plaintiff is admonished
that the continued filing of frivolous or nonexistent claims, and the continued use of the U.S.
Marshalls to serve defeadts who are not even nameithin the allegations themselyas an

unacceptable waste of judicial resources.

3 See the discussion of Plaintiff's prior case, No. 11 Civ. 883, in nsigpta
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VIIL. CONCLUSION

For the foregoing reasons, the Plaintiff”s motion to amend his complaint is DENIED;
Plaintiff’s motionrfor a preliminary injunction is DENIED; and Plaintiff’s motion for an
extension of time in which to file his seconded amended complaint is also DENIED. The Clerk
of Count is respectfully directed to terminate the motions at Docket Nos. 140, 146, and 151.

In addition, the Clerk of Court is respectfully directed to dismiss the Defendants listed
above in Section VI, Dismissal of Some Defendants (on pages 16-18 of this Opinion), from this
case.

Finally, Plaintiff is ordered to show cause by March 13, 2015, as to why this matter
should not be transferred to the District Court for the Western District of New York, as to the
remaining defendants.

The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this Order
would not be taken in good faith, and therefore in_forma pauperis status is denied for the

purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

Dated: February 13, 2015 SO ORDERED:

White Plains, New York
ﬁ?seﬁ S. ROMAN -
i€d States District Judge
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