
UNITED STATES DISTRiCT COURT
SOUTHERN DISTRICT OF NEW YORK

x
COLLEEN EDWARDS,

Plaintiff. OPINION AND ORDER

-against- 12 Civ. 8442 (JCM)

ESSAM KI-IALI L, individually,
RAMON BETHENCOURT, individually,
GREGORY METAKES, individually,
JOHN EWANCIW, individually,
JOSEPH DESTEFANO, individually,
EDWARD CUMMINGS, individually,
GENE I. VIGNOLA, individually,
MELISSA McCAREY, individually,
DAVID GREEN, individually, and
TilE CITY OF MIDDLETOWN, New York,

I)efendants.
x

Plaintiff Colleen Edwards (formerly MacRae) (“Plaintiff’) commenced this action

pursuant to: (i) 42 U.S.C. § 1983 (“Section 1983” or “ 1983”) for an alleged violation of the

Equal Protection Clause of the Fourteenth Amendment to the United States Constitution; (ii)

Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e to 2000e-1 7) (“Title VII”); and

(iii) New York Human Rights Law (N.Y. Exec. Law § 290-301) (“NYHRL”), alleging that

defendants Essam Khalil (“Khalil” or “Sergeant Khalil”), Ramon Bethencourt (“Chief

Bethencourt”), Gregory Metakes (‘Lieutenant Metakes”), John Ewanciw (“Lieutenant

E.wanciw). Joseph l)eStefano (i.’iayor DeStefbno”), Edward Cu.mmings (‘C.ommissi.one.r

Cu.m.mines’h. Gene I. Vignola (‘Com.missioner Vignola”), ihielissa 1. IcCarey (“Commissioner

McCarev”). 1)avid Green (“Commissioner Green”) and the City of Middletown, New York

( Cth of Mlddleto\\n ) (collectreh Defendants ) disciiminated against her on the basis of her
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gender, caused her to suffer a hostile work environment and retaliated against her because she

complained of gender discrimination.

Presently before this Court is Defendants’ motion for summary judgment pursuant to

Rule 56 of the Federal Rules of Civil Procedure.’ (Docket Nos. 46-49, 70-73). Plaintiff opposes

the motion. (Docket Nos. 59-61. 63-64). For the reasons that follow, Defendants’ motion is

granted in part and denied in part.

I. BACKGROUND

Plaintiff is a City of Middletown police officer. After a seven-day disciplinary hearing in

2012 (the First Disciplinary Hearing”), she was terminated from employment and tiled this

lawsuit. In 2013, she was reinstated with back pay and benefits pursuant to a successful Article

78 challenge.2 In 2014, the City of’ Middletown began a second disciplinary hearing (the

“Second Disciplinary Hearing”) against Plaintiff—this hearing was cut short and a third

disciplinary hearing (the “Third Disciplinary Hearing”) began in November 2014. As far as the

Court is aware, the Third Disciplinary Ilearing is still ongoing and Plaintiff is currently

suspended with pay. In the present action, Plaintiff contends that Defendants discriminated

against her on the basis of gender, created a hostile work environment, and retaliated against her

after she complained of gender discrimination. Viewed in the light most favorable to Plaintiff as

the party opposing summary judgment, the parties’ Rule 56.1 statements,3affidavits.

(Dcc eT 6w iTt

Refers to a proceed rng brought pursuant to Article 78 of the New York Civil Practice Law and Rules (NY.
C,P,L,R, f 7801, el 5eq).

Refers to statements filed pursuant to Rule 56,1 of the Local Rules of the United States District Court.s for the
Southern and I asLr Distiicb oNcw nik ( I ocal RuL 56



affirmations,4depositions, disciplinary hearing transcripts and documents in the record reveal the

following events.5

A. The Parties

Plaintiff began serving as a police officer with the City of Middletown Police Department

(the “Department”) in October 2007. (Plaintiff First Disc. Hr’g Tr.6 at 1413-18). Defendant City

of Middletown is a municipal corporate subdivision of the State of New York. (Complaint7¶ 10).

Sergeant Khalil served as a police officer with the Department and was promoted to sergeant in

2010. (Khalil Dep.8 at 21). At all relevant times, Chief Bethencourt was the Department’s chief

of police, (Bethencourt Dep.9 at 7-10), and Lieutenant Metakes and Lieutenant Ewanciw were

lieutenants with the Department, (Metakes Dep.’° at 7; Ewanciw Dep)’ at 8, 12-13, 16). During

‘ These affidavits and affirmations include: (i) Alex Smith’s Affidavit in Support (“Smith Affirmation” or “Smith
Aff.”) (Docket No. 49), submitted in support of Defendants’ motion; (ii) the Affirmation of Drita Nicaj in
Opposition to Defendants’ Motion for Summary Judgment (“Nicaj Affirmation” or “Nicaj Aff.”) (Docket No. 59),
submitted in support of Plaintiffs opposition brief; (iii) the Reply Affidavit of Alex Smith (“Smith Reply Aff.”)
(Docket No. 71), submitted in support of Defendants’ reply brief; and (iv) the Reply Affidavit of Chief Bethencourt
(“Bethencourt Reply Aff.”) (Docket No. 72), submitted in support of Defendants’ reply brief

On October 2, 2015, the Court granted Plaintiffs motion to partially seal Exhibits 69-77 and 79 to the Nicaj
Affirmation (deposition transcripts that contain personnel information) and to entirely seal Exhibits 80-127 to the
Nicaj Affirmation (personnel records of Sergeant Khalil and other members of the Department) on the grounds that
the sealed material is covered by the parties’ confidentiality agreement. (Docket No. 62; see also Docket No. 55).
Many of the documents under seal contain sensitive and personal information about innocent third parties. The
Court has made every effort to preserve the anonymity of the non-parties whose records are contained in these
sealed exhibits. The documents remain sealed except to the extent that they are excerpted in this Opinion and Order.

6 Refers to Plaintiffs testimony during the First Disciplinary Hearing, (Nicaj Aff Ex. 65). During this hearing and
in many of the underlying documents, Plaintiff is referred to as “Officer MacRae” or “P0 MacRae” She changed
her last name from “MacRae” to “Edwards” sometime after the First i)isciplinarv Hearing. (Id. Ex. 66 at 4).

Refers to the deposition of Chief Bethencourt taken in this action, (Nicaj AlT. Ex. 70).

° Refers to the deposition of Lieutenant Metakes taken in this action. (Nicaj Aff Ex, 71).



the relevant time period, Lieutenant Ewanciw was also the I3ureau Commander of Operations,

which means he completed “tasks such as. internal investigations.” (Ewanciw Dep. at 8). At

all times relevant to the Complaint, Mayor DeStefano was the mayor of the City of Middletown

and served as a member and president’2of the City of Middletown Board of Police

Commissioners (the “Board”). (Destefano Dep,’3 at 8, 44; City of Middletown Charter’4 § 128).

The Board consists of five members and has the power to, inter alia, punish Department police

officers for violating Department regulations. (City of Middletown Charter § § 128, 129(5)).

Commissioner Cummings, Commissioner Vignola, Commissioner McCarey and Commissioner

Green were the other four members of the Board at the time of Plaintiffs termination in 2012.

(Cummings Dep.’ at 7-8; Vignola Dep.’6 at 7; McCarey Dep.’7 at 9-10; Green Dep.’8 at 7-8).

B. The Sexual Advance in 2008

When Plaintiff started working at the Department, she developed a “friendly relationship”

with Khalil, who was a fellow police officer at the time. (Plaintiff First Disc. Hr’g Tr. at 1476-

79). Plaintiff socialized with Khalil and his wife outside of work. (Id. at 1476-79). However,

sometime towards the end of 2008, while Plaintiff and Khalil were in his car together, Khalil put

12 Mayor DeStefano refers to himself as the “chairman of the police commission,” (DeStefano Dep. at 8), but his
official title pursuant to the City of Middletown Charter is “President” of the Board, (City of Middletown Charter §
128) Any distinction is irrelevant here.

° Refers to the deposition of Mayor DeStefano taken in thi.s action, (Nicaj Aff, Ex. 73).

° Nicaj Aff. Ex, 49.

° Refers to the de.position of Commissioner Cummings taken in this action. (Nicaj Aff. Ex. 74).

° Refers to the deposition of Commissioner Vignola taken in this action. (Nicaj Aff. Ex. 75).

Refers to the deposition of Commissioner McCarey taken in this action, (Nicaj Aff, E. 76).

18 Refers to the deposition of Commissioner Green taken in this action. (Nicaj Aff, .Ex. 77).



his hand on Plaintiffs leg, kissed her neck and tried to kiss her on the mouth. (Id. at 1479-81;

Plaintiff Dep.’9 at 23). Plaintiff”told him no.” (Id). Following this incident, Plaintiff stopped

speaking and texting with Khalil outside of work and deleted him from her Facebook account.

(Plaintiff First Disc. Hr’g Tr. at 1482-84). She continued to speak with him as a co-worker about

“business only.” (Id. at 148889).20

Sergeant KhaIil denies that he ever attempted to kiss Plaintiff. (Khalil Dep. at 153; Khalil

Third Disc. Tr.21 at 1289-90).

C. The Facebook Violation in or around April 2010 and Plaintiff’s Four-Hour Suspension

In or around April 2010, Chief Bethencourt found printouts of some of Plaintiffs

Facebook photographs “under the door” of his office, (Bethencourt Dep. at 76), and he advised

Plaintiff that she was going to be disciplined for posting those photographs on Facebook,

(Plaintiff First Disc. Hr’g Tr. at 1490). Plaintiff admits that the postings were “technically a

violation” of Department policy, (Plaintiffs Rule 56.1 Counter-Statement22¶ 32), but states that

other members of the Department also violated the policy without being disciplined, (Plaintiff

First Disc. Hr’g Yr. at 1492-93). By disposition dated April 30, 2010, Plaintiff agreed to a four-

hour suspension (to be served as a loss of personal time) for this violation in lieu of facing formal

charges and a hearing before the Board. (Id. at 1490-92; Smith Aff. Ex. 2).

Re.fers to th.e deposition of Plai.ntiff taken in this acdon. (icaj Aff, Ex, 68).

20 There wa.s one exception where Plaintiff asked Sergeant Khalil to speak to her exhoyfTiend Christopher Nielson
(“Officer Chri.stopher Nielson”), a fellow officer and Sergeant Khaiil ‘s close .friend, after Officer Ch.ristopher
Nielson made an inappropriate comment to her at work, (Plaintiff Dep, at 53).

21 Refers to Sergeant Khalil’s testimony during the Third I)isciplinary Hearing. (Supplement to Smith Aff).

22 Refers to PlaintifE s CounterStateme.nt of Facts Pursuant to Local Rule 56.1 (Docket No. 63).



D. The “Good Morning” Incident in or around April 2010

Around that same time period. Sergeant23 Khalil confronted Plaintiff for not saying “good

morning” and “good night” to him and asked Plaintiff why she was not speaking to him.

(Plaintiff First Disc. Hr’g Tr. at 1489). She responded: “You know why I am not talking to

vou”—i.erefl2rring to the incident in Khalil’s car in 2008. (Id. at 1493-94; Plaintiffs Rule 56.1

Counter-Statement 35). She told him that she also believed he was the person who reported her

Facebook violation to Chief Bethencourt. (Plaintiff First Disc, Hr’g Tr. at 1493). At the end of

their conversation, Sergeant Khalil ordered Plaintiff: “You will say good morning, Sergeant

Khalil, and you will say good night. Sergeant Khalil. is that clear?” (Id. at 1494-95). Plaintiff

immediately complained to Lieutenant George Booth (“Lieutenant Booth”), who said that he

would talk to Sergeant Khalil. (Id. at 1496-97). A day or two later Sergeant Khalil stopped

Plaintiff in the hallway and waited for her to say “good morning.” (Id. at 1497-98). When

Plaintiff went back to Lieutenant Booth. he said that he had not yet talked to Sergeant Khalil but

would, and that “it should stop.” (Id. at 1498-99).

Sergeant Khalil disputes this version of events. He claims that he did not direct Plaintiff

to say good morning but instead merely inquired as to “why she was being very disrespectful”—

i.e.. why she would give him an “angry face” and “walk out like [he] didn’t exist” when he said

“good morning.” (Khalil Dep. at 140-42). Sergeant Khalil also testified that during their

tec i

tna•ahine she [didn.’tl want to do, [she wasi goi.ng to m4ke [s1 1.1112 a living hell..” (Id at 143-

441.

Kh.a!il as pi otee to seroeant 02, ( Khaa! Dep. at I

6



E. The “Arrest Box” Incident a Few Weeks Later

A few weeks after the “good morning” incident. Sergeant Khalil told Plaintiff that she

had forgotten to mark off the arrest box on her paperwork. (Nicaj Aff. Lx. 3). She ad ised him

that Lieutenant Ewanciw had told her to leave the arrest box blank when she did not have any

arrests. (Id.), Sergeant KhaliI “became angry” and his “hands and arms start[ed] to shake.” (Id.).

When Plaintiff protested, Sergeant Khalil yelled: ‘just do it.” (Id.).

F. The “Fingernail” Incident on December 16, 2010

On December 16, 2010, Plaintiff advised Sergeant Khalil that she was having a problem

unloading the last two rounds of her shotgun. (Plaintiff First Disc. Rr’g Tr. at 1503-04).

Sergeant Khalil unloaded the shotgun and walked away without saying anything. (Id. at 1504).

Sergeant Khalil then sent an email to Plaintiff, copying her supervisors, stating that he believed

that she was unable to unload the shotgun “due to [her] fingernails being more than ‘/4’ in length

beyond [her] fingertips in direct violation of’ Department policy. (Id. at 1505; Nicaj Aff. Lx. 1)

(altered from original). Upon receiving this email, Plaintiff immediately turned to Lieutenant

Booth and showed him that her fingernails were at the end of her fngertips. (Plaintiff First Disc.

Hr’g Tr. at 1505-06).

Pursuant to Sergeant Khalil’s request, Plaintiff subsequently went to training at the

Department’s indoor range with Sergeant Aaron Welch (“Sergeant Welch”),24 who is a certified

firearms instructor. (Plaintiff First Disc. H/g Jr. at 1508; Welch Third Disc. H/g fr,2 at 1671).

Sergeant Welch testified that he thought that Plaintiffs diffieuIt was ‘Lpjrimarih a matter

Plaintiff refers to Welch as Sergeant Welch” sshile Defendants refer to him as “Lieutenant Welch” Welch’s
precise title is not relevant here, and the Court still refer to him as “Sergeant \Velch

2 Refers to Sergeant Wclch’ testimony during the I hod Discipimary Hearing (Supplement to Smith Aff)



of finger strength. linger placement” hut noted that Plaintiff did have a small portion of

fingernail exceeding the tip of her finger which [hej felt was complicating her linger strength

issue.” (Id. at 1677). PlaintitY disputes that Sergeant Welch said this. (Plaintiff First Disc. Hr’g

Yr. at 1508-08).

G. The “Clothes Change” Incident on December 27, 2010

On December 27, 2010, Plaintiff turned in a criminal mischief report at the end of her

shift and then changed into her civilian clothing. (Nicaj Aff. Ex. 3; Plaintiff’s Rule 56.1

Response26¶ 39). When she returned, Sergeant Khalil asked why Plaintiff had changed into

civilian clothing and told her: “[you] will change when I tell you to change, is that clear?” (Nicaj

Aff. Ex. 3), Plaintiff felt that Sergeant Khalil did not give her “the ability to explain [herself] or

to . . . apologize fbr the misunderstanding” and that he was “talking down” to her. (Id.).

Under Sergeant Khalil’s version of events. Plaintiff had not turned in the criminal

mischief report when he observed Plaintiff leaving the station in civilian clothes. (Khalil Third

Disc. Hr’g Tr. at 953-55). 1-Ic told her that she was not to leave for the day without turning in the

report or obtaining permission to leave, and that she was not to change into civilian clothes until

any and all paperwork had been completed. (Id. at 955-56). He stated that Plaintiff was “very

sarcastic and disrespectful” during their conversation and that she did not complete the criminal

mischief report that day. (Id. at 956-57).

H, The “Desk Duty” Incident in or around February 2(111

‘ s I i K F J

officers on the midnight to 8:00 am. shift that he was going to assign 0male oIl1CerS to desk

duty on weekends and male officers on patrol (Plaintilf Dep. at 63). It does not appear that

16 Refers to Plaintiffs Respon.se to Defendants’ Statement Pursuant [sic] Local Civi Rule 56, t (Docket No. 60).

8



Plaintiff was present when Sergeant Khalil allegedly made this statement. See, e.g.. Complaint ¶

29 (stating that Plaintiff “learn[ed] of Khalibs February 2011 directive to female police officers

ordering them to desk duty on weekends.”). Two female officers informed Plaintiff that another

sergeant was present at the time of Sergeant KhaliFs alleged statement and contacted them

afterwards to see if they had any issues with the statement. (Plaintiff Dep. at 63). Plaintiff

reported Sergeant KhaliFs purported statement to Lieutenant Mark Schuh (“Lieutenant Schuh’).

who said that he was going to bring it to the attention of Lieutenant Metakes and Lieutenant

Ewanciw. (Id. at 65-66).

I. The “Paperwork” Incident on March 5, 2011

On March 5, 2011,27 Plaintiff completed a domestic incident arrest with another police

officer. George Nielson (“Officer Nielson”). (Plaintiff First I)isc. Hr’g Tr. at 1510). They made

the arrest around midnight and decided that only Offlcer Nielson would stay past the end of their

shift to complete the paperwork. (Id at 15 10-12). Plaintiff went to change into civilian clothes.

(Id at 151 5). While Plaintiff was changing, Officer Nielson knocked on the door and informed

her that Sergeant Khalil (who had come on duty at midnight) wanted her to complete a

supplemental report on the arrest. (Id. at 1513, 1515). When Plaintiff went to hand her

supplement and overtime slip to Sergeant Khalil, he yelled at her for changing into civilian

clothes and told her that the paperwork was wrong. (Id. at 1518). Sergeant Khalil then called

Lieutenant S;chhh. who ac.ivised that some• of the lancuage in the. paperwork .ne.eded to be changed,

but that the charpes ;:\.:el:e correct. (IA at 1.52 22). At this i.nt. Serceant Khalii appeared

visibis fustrated.” IA at I 522o When Plaintiff came back with her overtime slip. Sergeant

I incurent flean on MarcI $ 20 anO continued I[rou the carlo morn- inc flours ol March 5. 101, For ease

o :eitcnce. the (on ii I refhr to the incident a occuninc on March 5. 20



Khalil told her to get out.” She asked: °You are not going to sign my overtime slip?” and

Sergeant Khalil replied: iust get out” (hi at 1523).

Sergeant Khalil disputes this version of events and notes that PlaintilPtecame very

disruptive,” was ‘yelling” and “was basically being insubordinate.” (Khalil Third Disc. Hr’g Tr.

at 979).

J. PlaIntiff’s March 8, 2011 Complaint and the “Taser” Incident on March 10,2011

On her next day ofwork, March 8, 2011, Plaintiff reported the March 5, 2011

“paperwork” incident to Lieutenant Schuh and made a formal complaint to Lieutenant Ewanciw

regarding Sergeant Khalil’s conduct. (PlaintiffFirst Disc. Hr’g Tr. at 1524). Two days later, on

March 10,2011, Plaintiff again encountered Sergeant Khalil. (Id. at 1531). Sergeant Khalil

asked Plaintiff where her taser was, and Plaintiff explained that she had checked twice and there

was no taser available for her to take out on patrol. (ki at 153 1-32). As she was leaving the

station, Sergeant Khalil ordered Plaintiff to come back and, in a “condescending” manner, told

her that there was a taser available in the locker. (Id at 1532). Plaintiff went to Lieutenant

Ewanciw’s office and requested to go home. (ki). She was upset and crying and she advised

Lieutenant Ewanciw that she felt that Sergeant Khalil was ‘retaliat(ing]” against her for making

a formal complaint against Sergeant Khalil and that she could ‘no longer work with Sergeant

Khalil.” (Ewanciw Dep. at 68; Ewanciw Second Disc. Hr’g Tr?8 at 243-44).

K. The Investigation into Plaintiff’s March 8, 2011 Complaint

Lieutenant Evanciw initiated an investigation into Plaintiffs formal complaint on March

8, 201!. (Ewanciw Third Disc. Hr’g Tr.29 at 78-79). That same day, Lieutenant Ewanciw

‘ Refers to Lieutenant Lwanciws testimony during the Second Disciplinary Hearing. jNicaj Aft. Lx. 66).

‘ Refers to Lieutenant Ewanciw’s testimony during the Third Disciplinary Hearing. (Supplement to Smith Aft.).

10



interviewed Plaintiff to have her explain “why she felt that she was being harassed by Sergeant

Khalil,” (Id. at 88-89), Lieutenant Ewanciw also interviewed Plaintiff two additional times.

(Plaintiff First Disc. Hr’g Tr. at 1525). Chief Bethencourt was present for at least a portion of all

three of Plaintiffs interviews, and Plaintiff states that he was “very hostile” towards her. (Id. at

1525-27). During one of the interviews, Plaintiff told Lieutenant Ewanciw and Chief

Bethencourt3°about Sergeant Khalil’s 2008 sexual advance. (Plaintiff Dep. at 29-36).

Lieutenant Ewanciw testified that he thought Plaintiff disclosed this information during the

March 8, 2011 interview. (Ewanciw Second Disc. Hr’g Tr. at 630). He did not make a written

record of her disclosure, but he did discuss it with Lieutenant Metakes and Chief Bethencourt.

(Ewanciw First Disc. Hr’g Tr.3’ at 1918).

At Lieutenant Ewanciw’ s request, Plaintiff also submitted a further (undated)

memorandum documenting her complaints against Khalil. (Ewanciw Third Disc. Hr’g Tr. at 92;

Nicaj Aff. Ex. 3). Tn this memorandum, Plaintiff recounted some of her negative encounters

with Sergeant Khalil, including: (1) the Facebook violation! “good morning” incident in or

around April 2010; (2) the “arrest box” incident a few weeks later; (3) the “fingernail” incident

on December 16, 2010; (4) the “clothes change” incident on December 27. 2010; and (5) the

“paperwork” incident on March 5, 2011. (Nicaj Aff. Ex. 3). She wrote that Sergeant Khalil’s

“hands and arms began to shake” and that she “felt uncomfortable and belittled” during the

“good. morning” incident. and she used similar terminology in describing the oth.er incidents.

° Lieutenant Metakes may also have been present. (Plai.ntiff Dep. at 32).

Refers to Lieuten.ant Ewanciw’ s testimony during the First Disciplinary Hearing. (Nimj A.ff E.x, 65).

ii



Lieutenant Ewancixv also requested memoranda from xvitnesses to the March 5. 2011

“paperwork” incident and the March 10, 2011 “taser” incident. (Ewanciw Third Disc. F1rg Tr. at

86). [Ic received memoranda from: Lieutenant Schuh (dated March 9. 2011), (id.: Smith All

Ex, 4); Dispatcher Sparling (dated March 10, 2011), (Smith Aff. Ex. 8); Dispatcher Bane (dated

March 10, 2011). (Smith Aff. Ex. 10); Sergeant Khalil (dated March 12. 201 1), (Smith Aff. Ex.

5); Officer Joseph Festa, (dated March 13.2011) (Smith All. Ex. 9): and Officer Cunningham,

(dated March 14, 201 1) (Smith Aff. Ex. 7).

In his memorandum, Sergeant Khalil detailed a series of incidents he had had with

Plaintiff since January 2010, including the “good morning” incident, the “fingernail” incident,

the “clothes change” incident, the “paperwork” incident, and the “taser” incident. (Smith Aff. Ex.

5). lIe then requested that “a formal investigation be conducted in regard to all of the above

incidents.” (Id. at 6).

Lieutenant Schuh detailed in his memorandum the history he had documented between

Sergeant Khalil and Plaintiff, including: (i) his May 8, 2010 discussion with Sergeant Khalil

regarding the “good morning” incident, in which the two “discussed the need to pick one’s

battles extensively:” (ii) his May 14, 2010 discussion with Sergeant Khalil regarding a similar

“good morning” incident with (female) Officer Sommer; (iii) his conversations with both

Plaintiff and Sergeant KhaliI regarding the “fingernail” incident; and (iv) his calls with Sergeant

Khald during the aerwork incident, (Smith Aff 1-h:. 4). Lieutenant Sehuh further

docu vented his March 8, 2011 interview wnh Plaintiff rceardimv Ii the afhremenuoned issues:

cii) Plaintiffs belief that Sergeant KhaliI uas. the person who got her in trouble (hr the Facebook

violation in April 2010; (iii) Plaintiffs belief that Sergeant Khalil also picked on Officer

Sommer, which was based in part on seeine Officer Sommer crying in the locker room because



of Sergeant Khalil; and (iv) Plaintiffs belief that Sergeant Khalil told others that he “wanted to

put women on the desk so that only the men would be on the road for the summer,” which

Plaintiff said she learned through Officer Sommer. (Id).

Lieutenant Ewanciw concluded his investigation on March 18, 201 1 and recorded his

findings in a report to Chief Bethencourt, dated March 18, 2011. (Ewanciw First Disc. Hr’g Tr.

at 1901-02; Nicaj Aff. Ex. 17). In that report, Lieutenant Ewanciw recounted his understanding

of four incidents that Plaintiff referenced during her March 8, 2011 interview: the “good

morning” incident; the “fingernail” incident; the “clothes change” incident; and the “paperwork”

incident. (Nicaj Aff. Ex. 17). He further documented Plaintiffs statement that she and Sergeant

Khalil “use[d] to be personal friends outside of work, but. . . had a falling out, prior to him being

promoted to Sergeant,” that she feels that Sergeant Khalil was “responsible for her being

suspended in 2010 for posting work related material on her personal Face Book page,” and that

“due to these two incidents she has lost respect for Sgt. Khalil as a person.” (Id. at 3). Lieutenant

Ewanciw also wrote in the report that he asked Plaintiff “if she felt this was a case of Sexual

Harassment, to which she made it very clear that she did not feel that it was, and also indicated

that she has observed Sgt. Khalil address other Police Officers in the same manor [sici as he does

her.” (Id.). Lieutenant Ewanciw’s report also included documentation of his March 9, 2011

interview with Sergeant Khalil, his March 11, 2011 interview with Officer Sommer, his

interaction with Pl.aintiff ihilowing the March 10, 2.01 1 “taser” incident and an overview of the

m.emoran,da that various witnesses had submitted during the inestigation pursuant to his request.

(Id at 3 4). After reviewing all of the evidence, Lieutenant Ewanciw noted that Plaintiff was

“much more respectftil and accepting of feedback ... that comes from other Supervisors” and

concluded that this was a “personal issue” between Plaintiff and Sergeant Khalii, (Id at 3). He

1.,
I.)



recommended that Sergeant Khalil receive training on how to communicate with his

subordinates and classited Plaintifrs complaint as “Unfounded” (Id. at 4—5; see also Ewanciw

Dep. at 195-96).

By letters dated March 25. 2011, Chief Bethencourt informed both Plaintili and Sergeant

Khalil that a “thorough investigation” had been completed and that Plaintiffs complaint against

Sergeant Khalil was “Unfounded.” (Nicaj All. Exs. 18, 19).

L. The June 10, 2011 “Late Memorandum” Incident

On June 10, 2011, Plaintiff came in to work for a sixteen-hour shift. (Plaintiff First Disc.

1Ir’g Tr. at 1535-36; Nicaj Aff. Ex. 22). Sergeant Khalil asked her to correct a memorandum

that she had prepared over a month prior” regarding damage to a police vehicle. (Plaintiff First

I)isc. Hr’g Tr. at 1536). Minutes before her shift finished, Sergeant Khalil told her to finish the

memorandum that day and she replied that she could not finish it during her shift. (Id at 1537).

Plaintiff then attended a briefing, and afterwards Sergeant Khalil stopped Plaintiff in the hallway

and told her not to change into civilian clothes. (Id.). When she responded: “It’s the end of my

tour,” Sergeant Khalil walked away. (Id.).

Sergeant Khalil’s version of the events differs. I-Ic states that he gave Plaintiff “a time

frame,” told her that he “would be back on the midnight shift,” and said that she was to “leave

it”—i.e., the corrected memorandum—in his mailboN. (Khalil Third Disc. Hr’g Tr. at 1004-05).

When he came hack to work and did not find the orree.tc I memorandum in hi ‘naj1hox he went

to i’Iaintilt expeuned tLat it was “out a two—mInute and said “please do It t.e±ore

von leave” lid. ct I 005-06). He further stated: “do not leave until von give me the memo” (id

a) 1007). \Vhen he encountered Plainti [1 later in the hallway, he told her not to leave and she

said “nope. my shift ended and .1 am eoinrt home” tld at 1008). Serceant Khalil then went and



spoke with Lieutenant Graziano and Sergeant Tobin “to notify them of what took place” and of

Plaintiffs “insubordination.” (ILl. ). They told Sergeant KhaIil to document the incident and said

they would address it at a later time. (Id. at 1 009).

. The Investigation into the June 10, 2011 “Late Memorandum” Incident and Plaintiffs
Three-Day Unpaid Suspension

During Plaintiffs next shift on June 13. 2011. Lieutenant Ewanciw and Lieutenant

Metakes asked her about the June 10. 2011 “late memorandum” incident. (Plaintiff First Disc.

Hr’g Ti,. at 1538). They told her that she should have completed the memorandum as soon as

Sergeant Khalil asked for it. (Id. at 1539). When Plaintiff responded that she did not like the

way that Sergeant Khalil spoke to her and that he gets her “very emotionally upset,” the two

lieutenants responded that they have “had worse.” (Id.). By letters dated the same da. Plaintiff

submitted the corrections that Sergeant Khalil had requested and a memorandum to Lieutenant

Ewanciw regarding the “late memorandum” incident. (Nicaj Aff. Exs. 22, 23).

By letter dated June 17, 2011, Lieutenant Ewanciw informed Chief Bethencourt that he

had received a memorandum and a phone call from Sergeant Khalil reporting that Plaintiff had

engaged in “insubordination” on June 10, 2011. (Nicaj All. Ex. 24). Lieutenant Ewanciw

documented both Sergeant Khalil’s and Plaintiffs versions of the events in his letter. (Id.). He

also said that “it was made very clear to [Plaintiffj that Sgt. Khalil is a Supervisor and even if she

does not personally like him or she is not working for him directly she is still obligated to respect

C S

Lieutenant Ewanciw then wrote that durine the incident Piaimiff had directiv yiuiated”

Department polictcs on general standards of conduct, unbecoming conduct, insubordination, and

departmental reports. and he recommended that Plaintiff be suspended for “not less than three

da. IL!



In July 2011. Plaintiff attended a meeting with ChiefBethencourt regarding the June 10,

2011 “late memorandum” incident. (Plaintiff First Disc. Hr’g Tr. at 1539, 1542). Plaintiffwas

represented by attorney John Grant (“Attorney Grant”). (Id at 1539). At the meeting Chief

Bethencourt told Plaintiff to sign a disposition agreeing to a three-day penalty for the June 10,

2011 incident. (Id at 1539-40). When Plaintiff said that she had a problem with what was

written in the agreement, Chief Bethencourt “became extremely irate’ and told Attorney Grant to

have Plaintiff sign the agreement (Ii at 1541). Attorney Grant voiced at the meeting that he

thought the three-day penalty was “excessive” and “[r]idiculous.” (Grant Dep.32 at 8). He also

testified that Chief Bethencourt “raised his voice” and exhibited “abusive” and “demeaning”

conduct, and that “it was an unusually heated inquiry by [a] chiefof police.” (Id at 12-13). This

kind ofbehavior was something Attorney Grant “hadn’t seen [in] 20 years in meetings with

chielb,” (Id at 23), and his understanding was that the interview was “heated” because Chief

Bethencourt had a “close personal relationship with Sergeant Khalil,” (Id at 13-14). In the end,

Attorney Grant advised Plaintiff to sign the agreement because if she did not she would have to

take a 30-day unpaid suspension and then “take her chances” in front of the Board which, in his

view, was biased towards ChiefBethencourt (Id at 24-26). Plaintiffdid thereafter sign a

disposition agreeing to a three-day unpaid suspension because she did not fbel that she “had a

choice. (Plaintiff First Disc. Hr’g Tr. at 1541; Nicaj Aff. Ex. 27).

N. The “Wrong Subsection” Incident on October 31, 2011

On the night of October 30,2011, Plaintiff learned that she was going to have to

interact with Sergeant Khalil, whose shift was starting at midnight, and she was “worried.”

‘ Refers to the deposition ofAttorney Grant taken in this action. (Nicaj Aft. Lx. 78).

“ Plaintiffs interactions with Sergeant KhaIil began after midnight—-it. on October 31. 2011. For ease of
reference, the Court will refer to this incident as occurring on October 31,2011.
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(Plaintiff First Disc. Hr’g Yr. at 1543-48). Earlier in the night a man had come in and reported

that his car was stolen while he was lighting with his girlfriend at a bar. (Id. at 1546-47). The

man then admitted that this story was a lie and Lieutenant Schuh instructed Plaintiff to charge the

man with falsely reporting a stolen vehicle. (hi. at 1 547). When Plaintiff brought her paperwork

from this arrest to Sergeant KhaliI. he told her that she had charged the suspect with the wrong

subsection of the New York Penal Code (N.Y. Penal Code”). (Id. at 1549-55). She admits that

she had made a clerical error by entering subsection 4 instead of subsection 3.” (Plaintiffs Rule

56.1 Counter-Statement ¶ ill). Plaintiff then reviewed the N.Y. Penal Code, decided that

subsection two was actually the most appropriate charge, and revised her paperwork accordingly.

(Plaintiff First Disc. Hr’g Yr. at 1556-57). Sergeant Khalil reviewed the paperwork and told

Plaintiff; “The charge isn’t right, it’s not Sub 2. it’s Sub 1.” (Id. at 1557-60). Plaintiff said that

she did not understand how subsection one fit the situation, and Sergeant Khalil replied “jjust do

Subsection 1” and walked away. (Id. at 1560-62).

Plaintiff followed Sergeant Khalil into the dispatch room, where two other officers were

sitting, and again stated that she did not know how subsection one applied. (Plaintiff First Disc.

Hr’g Tr. at 1562-63). Sergeant Khalil told her to read subsection one out loud. (Id. at 1564).

After she did. he said “[v]ou are reading it wrong” and read it out loud himself. emphasizing the

word “or.” (Id. at 1.565). F-fe then interrupted Plaintiff repeatedly and said: “{i]f you are not

goinc to do it, you are bcina in.suhoi.di.m.te.’ tkt .At that point Plaintiff remembered that

Sergeant KF.,aiil had charged her with, insubordination just a few months earlier, and she. start.ed

to cry, saving “1 am not trying to be insubordinate, Ijust don’t understand.” (Id at i.56566).

Sergeant Khalil said: ‘1f you are not going to do it. just let him go and then repeated: ‘Just let

him go” 1d at 1566’);. Plaintiff walked out ervine and released the suspect. (IL!. at 1572). About



twenty minutes later Serceant Khalil came back and told Plaintiff to charge the suspect with

subsection three of the relevant provision, (Id. at 1574-75). He also told her to leave the

paperwork on his desk before she left, which she did. (Id. at 1577-78). This paperwork included

a report stating that Sergeant Khalil had told her to release the suspect. (Nicaj Aff. Lx. 28).

Sergeant Khalil has a different version of the night’s events, lie claims that Plaintiff was

“becoming very belligerent and very disrespectful” and that he eventually told her that he was

okay with charging either subsection one or subsection three. (Khalil Third Disc. Hr’g ‘Fr. at

1058). He also testified that when Plaintiff asked if she should release the suspect. he said “no,”

and that she then “walked out and released the suspect without [his] authority.” (Id. at 1064-65).

Sergeant Khalil saw Plaintiff release the suspect, but he did not do or say anything to her because

he was in shock” and he did not want to get into the legal issue of re-arresting the suspect after

he had been released. (Id. at 1066-67). Sergeant Khalil also noted that he asked Plaintiff to

submit a “Domestic Incident Report” as part of the arrest paperwork, but she did not do so. (Id.

at 1052. 1066, 1077).

0. Plaintiffs Complaint Regarding the October 31, 2011 “Wrong Subsection” Incident

and Lieutenant Metakes’ Subsequent Investigation

After finishing her shift, Plaintiff met with Lieutenant Metakes about this incident.

(Plaintiff First Disc. Hr’g Tr. at 1579). Pursuant to Lieutenant Metakes’ request, Plaintiff later

submitted a memorandum. dated November 7. 2011, detailing the night’s events. (Nicaj Aff. Lx.

The memorandum included a statement that this ‘‘can be added to the numerous

doe umentea incidents in the past vnerc Sn. Rhalil has mennonaiv put me through unnecessary

emotional abuse at work with his degrading and discriminating behavior which has created a

hostile soik envuonment (Id at 6 Plaintiff I irst Disc Fir g Ir at I S87) Plaintiff did not



specifically indicate in this memorandum that the harassment was because of her gender.

(Plaintiff Dep. at 75).

Lieutenant Metakes investigated the incident and recorded his findings in a memorandum

dated November 25, 2011. (Smith Aff. Ex. 19). In the memorandum, Lieutenant Metakes

documented his communications with Plaintiff and Sergeant Khalil regarding the incident and

indicated that he reviewed memoranda from Plaintiff, Sergeant Khalil, and three witnesses:

Officer Artola, Officer Beebe and Officer Beaudette, The memorandum stated that “it appears

that Sgt. Khalil may have wanted [Plaintiff] to charge a subsection . . . that did not fit the

offense,” but concluded that “[w]hile Sgt. Khalil’s interpretation of the law may have been

faulty, [Plaintiff’s] response to the interpretation appears to be insubordinate.” (Id. at 2).

P. The December 2011 Internal Investigation

In December 2011, Plaintiff received a letter stating that she was the subject of an

internal investigation and ordering her to come in for an interview on December 21, 2011.

(Plaintiff First Disc. Hr’g Tr. at 1587). Plaintiff went in for the interview on December 21, 2011,

represented by Attorney Grant. (Id. at 15 87-88). Also present at the interview were Chief

Bethencourt, Lieutenant Ewanciw, Lieutenant Metakes and counsel for the City of Middletown.

(Id. at 1588). The interview lasted over three hours. (Id. at 1590). The day after this interview,

Chief Bethencourt directed Lieutenant Schuh to submit a memorandum concerning the October

31, 2011 “wrong subsection” in..cident, which he did, cNic&, All. Ex. 36).

In January 2012, Attorney Grant advised Plaintiff that Defendants were• offering her a

fivedav suspension and a fivedav loss of vacation tirn.e in connection with the October 31. 2011

incident. (Plaintiff First Disc. Hr’g Tr. at 1603; Exhibit 27 at 2). Plaintiff refused the penalty.
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Q. The April 6, 2012 “Warrant Check” Incident and Plaintiffs Placement on
Administrative Leave

On April 6. 2012. Plaintiff received a call regarding a suspect with a possible outstanding

warrant. (Plaintiff First Disc. llr’g Tr. at 1607). Plaintifftestified that, for safety reasons, the

procedure is to “always have another officer” present when conducting a warrant check. (Ic!. at

1618). However, when Plaintiff saw the suspect alone she apprehended him by herself. (id. at

161 0-1616). The entire incident took about three-and-a-half minutes. (Id. at 1617).

At Chief Bethencourt’s request, Plaintiff submitted a memorandum, dated April 11. 2012.

regarding the April 6, 2012 apprehension. (Plaintiff First Disc. Hr’g Tr. at 1621; Nicaj Aff. Ex.

40). She asked Chief Bethencourt if there had been any complaints and he said “no.” (Plaintiff

First Disc. Hr’g Tr. at 1623). By letter dated April 12. 2012, Chief Bethencourt placed Plaintiff

on “full paid Administrative Leave” until the “investigation that was commenced against [her

was] completed” and stated that Plaintiff was prohibited from entering the Department building

“as an employee unless [she received] prior consent from the Chief of Police.” (Nicaj AfT Ex.

44) (emphasis in original).

R. The April 17, 2012 Letter from Plaintiffs Counsel

By letter dated April 17, 2012, Plaintiffs counsel Drita Nicaj (“Attorney Nicaj”) wrote to

Chief Bethencourt stating that she intended to file a charge of discrimination against the City of

Middletown with the Equal Employment Opportunity Commission (the “EEOC Charge”) for

di SL.rimination a.nd retaliation. aaainst PIai.ntiff lbr exercisina her riahts under Title VH. (Nicaj

Aft, Lx. 45. t, Plaintiff tiled the EEOC Charce on or about the same day. C omplaint 2), The

Board met on April 19, 2012 and discussed Attorney NicajA letter in executive session. (Nicaj

:\i’ti Lx. 46).



S. The First Disciplinary Hearing and the Board’s Decision to Terminate Plaintiff

By notice dated May 9, 2012. Chief Bethencourt issued disciplinary charges against

Plaintiff for her conduct during the October 3 1, 201 1 “wrong subsection’ incident and the April
6. 2012 “warrant check” incident. (Nicaj Aff. Ex. 47). The First Disciplinary Hearing was held
regarding these disciplinary charges. with seven days of proceedings on Ma 24. 2012: June 5.

2012; June 12. 2012: June 23. 2012: July 1,2012: July 10. 2012 and July 13, 2012. (Smith Aff.

Ex. 32 at 3; see also Nicaj All. Ex. 65). By decision dated November 8. 2012. the Board

informed Plaintiff that it had found that she was not guilty of any charges relating to the April 6,

2012 “warrant check” incident, but was guilty of certain charges relating to the October 31, 2011

“wrong subsection” incident. (Smith Aff. Ex. 32 at 15-16). In particular, Plaintiff was found

guilty of “neglect of official duty and/or some delinquency seriously affecting your general

character or fitness for the office” for the following conduct on October 3 1, 2011:

(1) “despite being given a directive by a superior officer to revise a specified chargein an arrest of a defendant, you violated that directive when you refused and/orfailed to revise the specified charge;”

(2) “despite being given a directive by a superior officer to continue working on acase assigned to you, you violated that directive when you refused to continue towork on that case;”

(3) “despite being given a directive by a superior officer to re-interview a defendantregarding a possible domestic incident, you violated that directive by failing toconduct the interview;”

(4) “in the presence of other officers and; or a defendant, you refused to follow thedirection of a superior ol*trcer until a senior oftic.er was present;

(5) “.in the i.wesenc•c of othe.r officers and/or r. defendant. you. whii.e discussi.ng acase with a superior officer. turned your hack on the officer and left the roomwithout being excused by that officer:” and

(6) “your conduct as described .., above: (a) violated the AGO-014-l 1 (GeneralStandards of Conduct): and’or (b) impeded the operations ofthe Middletown PoliceDepartment”



(Id. at 1-2. 15-16) (altered from original). The Board’s decision noted that while Plaintiffs

performance e aluations “generally have been positive, the evaluations also noted two negative

trends: she needed improement in accepting feedback from superior officers: and she tended to

communicate in negative vays to and ith other members of the Police Department.” (Id. at 10).

It also noted that Plaintiff had previously been disciplined for the Facebook violation in April

2010 and the “late memorandum” incident in June 2011, and that it was ‘significant that just

over three months after the [suspension for the June 2011 late memorandum’ incident], she

again disobeyed the lawful orders of a superior officer.” (Id. at 16). The Board then terminated

Plaintiffs position effective immediately. (Id. at 17).

T. The Instant Litigation, the Article 78 Proceeding, and the Second and Third
Disciplinary Hearings

On November 19, 2012, Plaintiff commenced this action by filing the Complaint.

(Docket No. I). Plaintiff also challenged her termination in an Article 78 proceeding in the

Supreme Court of the State of New York, County of Orange. (Nicaj Aff. Ex. 64). By decision

dated April 9, 2013, that court held that the City of Middletown had violated New York law by

holding one of the seven days of proceedings in the First Disciplinary hearing on a Sunday, and

it annulled the Board’s decision terminating Plaintiff. (id.). Plaintiff was thereafter ‘reinstated

with back pay and benefits” and she is ‘currently suspended with pay.” (Smith Aff. ¶ 3),

By notice dated April 16, 2014. Chief l3ethencourt issued another set of disciplinary

charges against Plaintiff br her (i) conduct during the October 31. 2011 incident: and (iii

written request to receive osertime pas for two dates on which she was required to attend the

First DiscipIinar Hearing. (Nicaj Aff lix. 48). The Second Disciplinary hearing commenced

with hearings held on April 25. 2014 and May 2. 2014. (Nicaj All. 66. id lix. 66). hut ended



after one member of the Board resigned and the Board decided not to schedule any further

hearing dates until a replacement was appointed, (Smith Reply Aff. ¶ 8). The Third Disciplinary

Hearing commenced on November 12. 2014. (Nieaj Aff. Ex. 67). and, as far as the Court is

aware. is still ongoing.

II. SUMMARY JUDGMENT STANI)ARI)

Under Rule 56 of the Federal Rules of Civil Procedure (“Federal Rules”), the moving

party bears the burden of demonstrating that it is entitled to summary judgment. See Huminski v.

Corsones, 396 F.3d 53, 69 (2d Cir. 2005). The Court must grant summary judgment “if the

movant shows that there is no genuine dispute as to any material fact and the movant is entitled

to judgment as a matter of law,” Fed, R. Civ. P. 56(a); see also Celotex Corp. v. Ca/re/I. 477

U.S. 317, 322 (1986).

A genuine dispute as to a material fact “exists for summary judgment purposes where the

evidence is such that a reasonable jury could decide in the non-movant’s favor.” Beyer v. Cly of

Nassau, 524 F.3d 160, 163 (2d Cir. 2008) (citation omitted); see also Anderson v. Liberty Lobby

Inc., 477 U.S. 242, 247-48 (1986). “A fact is material if it might affect the outcome of the suit

under the governing law.” Casalino v. N.Y. Stale Catholic Heal/h Plan, Inc., No.09 Civ. 2583

(LAP). 2012 WL 1079943, at *6 (S.D.N.Y. Mar. 30. 2012) (citation omitted). However.

summary judgment—judgment as a matter of law—must be granted if the non-moving party

fhii.s to cstahhsh the. existence of an essential elemcnt o.f t.he a ase and on which it bears the

burden of proof at trial, Ce/v/ax, 477 U.S. at 32.2.

In rcviewin.g a motion for summary iudgm.ei.t, the Court “must draw all reasonable

inferences in favor of the [non-moving] party” and “must disregard all evidence favorable to the
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Inc., 530 U.S. 133, 150-51 (2000) (citations omitted). However, the Court may not weigh the

evidence or determine the truth of the matter. :lnderson, 477 U.S. at 24g. Credibility

determinations, the drawing of legitimate inferences from the facts, and evaluating ambiguous

acts are functions of the jury, not the judge. Reeves. 530 U.S. at 150 (citation and quotation

marks omitted): Iioli v. Rockef’iler & Co.. 258 F.3d 62. 75 (2d Cir. 2001).

“Summary judgment is inappropriate when the admissible materials in the record make it

arguable that the claim has merit.” ReddvAY Div. of Parole. 678 F.3d 166. 174 (2dCir. 2012)

(citations and quotation marks omitted). Summary judgment should only be granted where “it is

quite clear what the truth is.” Kaylor v. Electric Boat Corp.. 609 F.3d 537, 546 (2d Cir. 2010)

(citation omitted). However, a party need not ‘produce evidence in a form that would be

admissible at trial in order to avoid summary judgment.” Celoie.r. 477 U.S. at 324; see also

Liberti Mu!. Ins. Co. v. Rotches Pork Packers, Inc.. 969 F.2d 1384. 1389 (2d Cir. 1992) (“when

the evidence offered in opposition to [a motion or cross-motion for summary judgment] is

defective in form but is sufficient to apprise the court that there is important and relevant

information that could be proffered to defeat the motion, summary judgment ought not to be

entered.”) (citation omitted) (alteration in original). Rather, “lm]aterials submitted in support of

or in opposition to a motion summary judgment ‘must be admissible themselves or must

contain evidence that will be presented in admissible form at trial.” Delaney v. Bank ofAm.

Coi.. 766 F3d 1 63, 1. 61.Y70 Z.d (Ar. 201 l (cations omitted A court man consider

inad.n.issib Ic documents if the opposing party does not timely ohi e.et. Capohianco v, City ofNew

York, 42.2 C3d 47, 55 (2d Cir. 2005) (“[U]ncertified or otherwise inadmissih.l,e documents may

be considered by the court if not challenged. The objection must he timely or it will he deemed

have been vai yeA’’) ciunion omitted) alteration in oricinal
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In the Southern District of New York, parties moving for and opposing summary

judgment motions must also submit short and concise statements of facts, supported by evidence

that would be admissible at trial. Local Rule 56.1. The opposing party must specifIcally

controvert the moving party’s statement of material facts, or the moving party’s facts will be

deemed admitted for purposes of the motion. Local Rule 56. 1(c). Nonetheless, the Court has

discretion “to conduct an assiduous review of the record even where one of the parties has failed

to file such a statement.” Holtz, 258 F.3d at 73 (citations and quotation marks omitted); see also

Fed. R. Civ. P. 56(c)(1)(B)(3).

III. MOTIONS TO STRIKE

As an initial matter, the Court will consider Plaintiffs and Defendants’ respective

motions to strike a document submitted by the other side.

A. Plaintiffs Motion to Strike

Plaintiff moves to strike the Smith Affidavit (i.e., the affidavit submitted by counsel for

Defendants), claiming that it is ‘littered with legal arguments.” (Opp.34 at 2). Rule 56(c)(4) of

the Federal Rules states that “[am affidavit or declaration used to support or oppose a motion

must be made on personal knowledge. set out facts that would be admissible in evidence, and

show that the affiant or declarant is competent to testify on the matters stated.” Local Rule

7. 1(a) states that motions “shall include ... [sjupporting at±idavits and exhibits thereto

co.ntaining any faetua.l infon. .ation. an.. port.ion.s of the record necessary fbr the decisi.on of the

rye South AI1das it properly sets out factual information and portions, of the record in

accordance ssitli these rules. To the extent the Smi’\ffidas it contains nov mpro er argument.

Peters: to Plaintiffs Memorandum of i.a in Ounosi fon to Detdndanu Motton for Somarv sic] Judoment.

tOocket. No. 61).



its inclusion does not constitute a sufficient reason to strike the document. See. e.g.. Brown v.

of IH(c1Ls of Bldg Su i2B-J Pension] iend 392 F Supp 2d 434 446 f D \ 2005)

(courts have broad discretion in applying their local rules.... plaintiffs inclusion of argument

in his affirmation and statement of material thcts in dispute is not a sufficient reason to strike

them.”). Accordingly. Plaintiffs motion to strike is denied.

B. Defendants’ Motion to Strike

In return, Defendants contend that the Court should ignore Plaintifr s Rule 56.1 Response

because it “contains a host of improper arguments as well as unsupported and conclusory

allegations.” (Reply35 at 1). The Court construes this as a motion to strike Plaintiffs Rule 56.1

Response. “The purpose of Local Rule 56.1 is to streamline the consideration of summary

judgment motions by freeing district courts from the need to hunt through voluminous records

without guidance from the parties.” Holt.. 258 F.3d at 74 (citation omitted). However, where, as

here. the parties Rule 56.1 statements have not sufficiently guided the Court. the Court may and

has reviewed the record as a whole. See Id. (citation omitted); Fed. R. Civ. P. 56(e). Therefore,

the Court denies I)efendants’ motion to strike as moot.

IV. DISCUSSION

I now turn to the merits of Defendants motion for summary judgment. In her Complaint,

Plaintiff alleges three diffrrent theories of liability under Title VII, Section 1983, and the

\ YFTRi.. First.. she c laiins tlet I)e.fend.u3ts conduct created a cender4vtsed ho.sti le rr ark

environment. Second. she asserts that l.)cfdndants subjected her to ad\crse emp o’ment act (ms

because of her aender. hi rd, she contends that Dc idndants retaliated acainsi her fbr her

Refers to Defendant a RL ir Memorandum oil.. awi a. unport of Defendants Motion Pursuant to PRCP Rule 56
fbr Summary Judement Dismissing the Complaint. (i)ocket No, 70).



complaints of gender discrimination. (Opp. at 3; Complaint “ 72-81 1. In the instant motion,

Defendants move for summary judgment dismissing the Complaint in its entirety. (Motion at 1).

Each theory of habilitv is analyzed below.

A. Hostile Work Environment under Title VII, Section 1983 and the NYHRL

Under her first theory of liability. Plaintiff alleges that Defendants “created and condoned

an environment that. as a whole, was abusive, hostile. demeaning. and therefore altered the

conditions of her employment due to her sex.” (Opp. at 3-7), Defendants argue that Plaintiff was

not subjected to a hostile work environment because (i) the alleged harassment was not “severe

or pervasive,” (Motion at 13-17), and (ii) the alleged harassment was not gender-based, (id. at

17-18).

i. Legal Standard

Title VII prohibits employers from “discriminat[ingj against any individual with respect

to his compensation. terms, conditions, or privileges of employment, because of such

individual’s. . . sex.” 42 U.S.C. § 2000e—2(a)(l). “One form of gender discrimination prohibited

by Title VII is sexual harassment that results in a ‘hostile or abusive work environment.”

Galdieri—Ambrosini v. Nat ‘I Real/v & Dev. Corp., 136 F.3d 276, 289 (2d Cir. 1998) (citation

omitted). To establish a hostile work environment claim under Title VII. a plaintiff must show

that her workplace was “permeated with ‘discriminatory intimidation, ridicule, and insult ... that

jssijfficjcnti severe or nervas ye to alter the conditions 01 the. victims cm.ploviTIe.flt and create

an abusive working L nvironment .Hdwley v, Town o78tral/ord, 21.7 F.3d 141, 1.53 (2d Cir.

200th (citation omitted. A piainti if must show both that the en ironment was objectively

hostile and that the plaintiff subjectively perceived it to be hostile,” Raniola i’. Branon, 243 E.3d

61 0 620 (2d C ii 200 1cIt i0oo111Itt and muc derrniwti ate Llthcl that sngL incidi I



was extraordinarily severe, or that a series of incidents v’ere sufflciently continuous and

concerted to have altered the conditions of her working environment,” Alfano v. Costello. 294

F.3d 365. 374 (2d Cir. 2002) (citations omitted). The incidents “must be more than episodic.” Id.

(citation and quotation marks omitted).

The Court “must determine the existence of sexual harassment in light of the record as a

whole and the totality of [thel circumstances.” Raniola, 243 F.3d at 617 (citation omitted)

(alteration in original). Factors to be considered include the “frequency of the discriminatory

conduct: its severity; whether it is physically threatening or humiliating, or a mere offensive

utterance; and whether it unreasonably interferes with an employee’s work performance.”

Patterson v. Cty. of Oneida, N 11, 375 F.3d 206, 227 (2d Cir. 2004) (citation omitted). The Court

may consider both reported and unreported instances of harassment. See Distasio v. Perkin

Elmer Corp., 157 F.3d 55, 63 (2d Cir. 1998) (“unreported incidents of harassment alleged by the

plaintiff regarding the issue of hostile work environment. . . stand on the same footing as

reported incidents; both must be taken as true at the summary judgment stage”). Additionally,

the Court may consider acts committed against individuals besides the plaintiff. See Cruz v.

Coach Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000) (“a plaintiff who herself experiences

discriminatory harassment need not be the target of other instances of hostility in order for those

incidents to support her claim.”) (citation omitted) (superseded by statute on other grounds as

stated in Jones v N F State Miro D I) SO. 543 F. App’x 20 (2d Cir. 2013) (summary order)):

Pet’;y 1’ Ethan Allen, Inc. 115 F 3d 143, 15051 (2d Cir. 1997) ruIn a hostile orkpIace case,

the trier of fact must examine the totality of the circumstances. including evidence of sexual

harassment directed at employees other than the plaintiff’) (citation omitted) (alteration in

original)
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In addition. ‘[ijt is axiomatic that to prevail on a claim of hostile work environment based

on gender discrimination, the plaintiff must establish that the abuse was based on her gender.”

Kaytor, 609 F.3d at 547 (citations omitted). The “harassing conduct need not be motivated by

sexual desire to support an inference of discrimination on the basis of sex.” Raniola, 243 F.3d at

617 (citation omitted). However, abuse may be considered “based on gender” when an

individual harasses a plaintiff in retaliation for the plaintiffs rejection of unwanted sexual

advances. See Fitzgeraldv. Henderson, 251 F.3d 345, 351, 361 (2d Cir. 2001) (holding that

summary judgment was precluded on hostile work environment claim where plaintiff alleged

that her supervisor ‘embarked on a campaign of harassment and abuse against complainant.

in retaliation for her rejection of his unwanted sexual advances.”) (citation omitted); Lange v.

Town ofMonroe, 213 F. Supp. 2d 411, 424 (S.D,N.Y. 2002) (“plaintiff sufficiently alleges that

[defendant’sj conduct towards her was motivated by her rejection of his sexual advances—an

action arguably based on gender.”), abrogated on other grounds by Vega v. Hernpstead Union

Free Sch. Dist., 801 F.3d 72 (2d Cir. 2015).

Finally, the plaintiff must show that “a specific basis exists for imputing the conduct that

created the hostile environment to the employer.” Howley, 217 F.3d at 154 (citations omitted).

When the alleged harasser is merely a co-worker, “an employer is directly liable for an

employee’s unlawful harassment if the employer was negligent with respect to the offensive

behavior.” Vance v. Ball State Univ., 133 S. Ct, 2434. 2441 (2013) (citation omitted). However,

if the alleged harasser is the plaintiffs su.pervisor, and the harassment “culm.inates in a tangible

employm nt action, the em.ployer is strictly liable.” Id. at 2439. if the “supervisor’s harassment

does not culminate in a tangible employment action, the employer can be vicariously liable for

the supervisor’s creation of a hostile work environment if the employer is unable to establish an



affirmative defense.” Id. at 2442. “[Am employee is a ‘supervisor’ for purposes of vicarious

liability under Title VII if he or she is empowered by the employer to take tangible employment

actions against the victim.” Id. at 2454. A “tangible employment action” consists of “a

significant change in employment status, such as hiring, firing, failing to promote, reassignment

with significantly different responsibilities, or a decision causing a significant change in

benefits.” Burlington Indus,, Inc. v. Ellerth, 524 U.S. 742, 761 (1998). Neither a “bruised ego,”

nor a “demotion without change in pay, benefits, duties, or prestige” is sufficient. Id. (citations

omitted).

ii. Application

Construing all reasonable inferences in Plaintiff’s favor, the record shows that Plaintiff

rejected Khalil’s sexual advance in 2008 and he retaliated by creating an unpleasant work

environment for Plaintiff after he was promoted to sergeant in 2010. Over an approximately

two-year period (from the time of Sergeant Khalil’s 2010 promotion to the time Plaintiff was

placed on administrative leave in April 2012), Plaintiff directly experienced about eight major

issues with Sergeant Khalil: (I) the Facebook violation / “good morning” incident in or around

April 2010; (2) the “arrest box” incident a few weeks later; (3) the “fingernail” incident on

December 16, 2010; (4) the “clothes change” incident on December 27, 2010; (5) the

“paperwork” incident on March 5,2011; (6) the “taser” incident on March 10, 2011; (7) the “late

memorandum” inci.d.ent on June 10, 2011..; and (8) the “wronc subsection” incident on October

31. 2011. in addition to these incidents. Plaintiff alleges t.hat her female coworkers experienced

the following: (1) Sergeant Khalil directed Officer Sommer to say “good morning” to him; (2)



Officer Sommer came into the locker room “in tears crying [Sergeant Khalil] broke the Jew;”36

and (3) on one occasion in or around February 2011, Sergeant Khalil advised some female

officers that he was going to assign female officers to desk duty and male officers to patrol.

After reviewing the circumstances as a whole, I conclude that Plaintiffs hostile work

environment claim cannot withstand summary judgment37 First, Sergeant Khalil’s alleged

harassment was relatively infrequent. Although Plaintiff argues that she “was subjected to

hostile work environment based on her sex . . . virtually every time she worked with Khalil,”

(Opp. at 4), she also testified that she “was never regularly supervised by” Sergeant Khalil, and

that she worked with Sergeant Khalil “[vjery rarely” during 2010 and a total of “four or five

times” after March 2011. (Plaintiff First Disc. Hr’g Tr. at 1499, 1534, 1542). Second, Sergeant

Khalil’s alleged abuse was not particularly severe. Plaintiff alleges that Sergeant Khalil became

angry, spoke in a condescending tone, and yelled at her, and that his “hands and arms began to

shake” on a few occasions, but she does not allege that he ever made any explicitly sexual

comments, physically threatened her, or engaged in any other conduct that was “sufficiently

continuous and concerted to have altered the conditions of her working environment.” Aifano,

294 F.3d at 374 (citations and quotation marks omitted).

While Sergeant Khalil’s conduct may have been unpleasant and upsetting, the incidents

of which Plaintiff complains “were too few, too separate in time, and too mild, under the

standard so far deli.neated by the case law, to create an.. abusive working environment” Aifdno,

36 Plaintiff has not cited to any evidence showing that Sergeant Khalil acted negatively towards Officer Sommer
because of her gender.

Plaintiff does not allege that any single incident in the record was so “extraordinarily severe” that it alone created
a hostile work environment, Ai/dno, 294 F,3d at 374, Nor would the record support such an assertion. Cf Hawley,
217 F.3d. at 148, 154 (finding that a single incident created a hostile work environment when the plaintiffs co
worker went on a lengthy, obscene tirade against the plaintiff in th.e presence of a large group of coworkers,
including. her sitbordinates).



294 F.3d at 380; see also Danzv v. Chao, 177 F. App’x, 133, 135 (2d Cir. 2006) (summary order)

([Plaintift] failed to make out a hostile work environment claim as the actions she alleged

concerned only annoyances and personal disagreements and are thereibre insufficient to show

that her work environment was so severely permeated with discriminatory intimidation, ridicule,

and insult that the terms and conditions of her employment were thereby altered.”) (citation

omitted); Conklin v. Cty. of Suffolk, 859 F. Supp. 2d 415, 426 (E,D,N.Y. 2012) (‘While

[Plaintiff] may have subjectively found the behavior to be harassing, that does not end the

relevant inquiry because the conduct must be objectively hostile as well. There is no doubt that

[Plaintiffs] employment situation may have been unpleasant, but this does not rise to the level of

an illegal hostile environment.”). Viewing the facts in the light most favorable to Plaintiff,

although clearly unpleasant to Plaintiff, the complained.of conduct does not establish that the

environment was objectively hostile, nor was it sufficiently severe or pervasive to create a hostile

work environment.

Plaintiffs claims for hostile work environment under Section 1983 and the NYHRL fail

under the same analysis. See, e.g., Demoret v. Zegarelli, 451 F.3d 140, 153 (2d Cir. 2006)

(Because we have found as a matter of law that [defendants] did not subject plaintiffs to a

hostile work environment [under Section 1983], defendants are entitled to summary judgment on

plaintiffs’ parallel state law causes of action.”); Smith v. Town of ilemps/ead Dept. of Sanitation

Dist. No. 2. 798 F, Supp. 2d 443. 451 (E.i).N.Y. 2011) (‘“The standard No showh..g a h.ostiie

work environment under Ti.tie VIL. . . Section 1983 an.d the. [i.NoH.RL1, is esse.ntiaiiv t.he

same..”):’5

‘ Plaintiff also not.ed that if Lieutenant E.wanciw had done a more thorough investigation in March 2() 11, he would
have discovere.d that members of the Department rc.ferred to Plaintiff as “meatball” and that another female officer
‘sas nicana ned amel toes (D imtifs R IL 6 I (ow ci Statc eni 84 8) tlosscscr ccausc PD nt ft docs



Accordingly, the Court grants Defendants’ motion for summary judgment as to Plaintiff’s

claims for hostile work environment under Title VII, Section 1983 and the NYI-IRL.39

B. Gender Discrimination under Title VII

Under her second theory of liability, Plaintiff alleges that Defendants discriminated

against her on the basis of gender when they: (i) gave her a three-day suspension for turning in a

late memorandum; and (ii) interrogated her, offered her a ten-day suspension and then brought

disciplinary charges against her after she complained about Sergeant Khalil’s discriminatory

conduct during the October 31,2011 incident. (Opp. at 12). Defendants counter that: (i) there is

no evidence that any of Defendants’ actions were gender-motivated, (Motion at 6-12); (ii) the

“late memorandum” incident was “thoroughly investigated and documented as rank

insubordination,” (Reply at 9); and (iii) all of Plaintiffs claims arising out ofthe October 31,

2011 incident are moot because Plaintiff successfully challenged her termination in the Article

78 challenge, (Motion at 24).

i. Legal Standard

Courts analyze Title VII gender discrimination claims under the burden-shifting

framework established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under this

framework, Plaintiff bears the initial burden of establidiing aprimafacie case of discrimination

not cite to (and the Court cannot locate) any statement in the record that Plaintiff was aware of these nicknames
during her employment, any use of the nicknames cannot support Plaintiff’s claim for hostile work environment. See
Raspardo v. (‘artone. 770 F.3d 9’. 118 (3d Cir. 2014plaintitTcould not use comments to support her hostile work
environment claim where she did not learn of an’ of these comments until after... (shej had resigned”): PF v.
Deft., .4k Lines. Inc.. No. 99 CV 4127. 2000 WI.. 1034623. at tED.N.Y. June 20. 20001 (Thk plaintiff who did not
know of the sexual acts directed at co-workers during the time in which she claims to have experienced a hostile
work environment cannot assert them as a basis for believing her general work environment was so abusive as to
effectively alter her working conditions.”) (citation omitted).

‘ Because the Court decides that Plaintiff’s claim ftils on the grounds that Defendants’ conduct was not sufficiently
seere or pervasive,” the Court explicitly declines to consider (I) Defendants’ argument that Sergeant Khalils

alleged harassment was not based on Plaintiff’s gender: and (2) whether ‘a specific basis exists for imputing the
conduct that created the hostile environment to the employer,” Howley, 217 F.3d at 154 (citations omitted).
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by showing: “(1) [sjhe belonged to a protected class; (2) [sjhe was qualified for the position [s]he

held; (3) [sjhe suffered an adverse employment action; and (4) that the adverse employment

action occurred under circumstances giving rise to an inference of discriminatory intent,” Tolbert

v. Smith. 790 F.3d 427. 435 (2d Cir. 2015); see also Brown v. City o/Syracuse, 673 F.3d 141,

150 (2d Cir. 2012) (citation omitted), The Second Circuit has “characterized the evidence

necessary to satisfy this initial burden as ‘minimal’ and ‘de minimis.” Zimmermann v.

Associates First Capital Corp., 251 F.3d 376, 381 (2d Cir. 2001) (citations omitted).

An “adverse employment action” is one that constitutes “a materially adverse change in

terms and conditions of employment.” Syracuse, 673 F.3d at 148 (citation omitted). “Examples

of materially adverse changes include ‘termination of employment, a demotion evidenced by a

decrease in wage or salary, a less distinguished title, a material loss of benefits, significantly

diminished material responsibilities, or other indices . . unique to a particular situation.” Terry

v. Ashcroji, 336 F.3d 128, 138 (2d Cir. 2003) (citation omitted). A plaintiff “does not suffer a

materially adverse change in the terms and conditions of employment where the employer

merely enforces its preexisting disciplinary policies in a reasonable manner.” Joseph v. Leavitt,

465 F.3d 87, 91 (2d Cir. 2006). However, an unpaid suspension is typically considered

“adverse” in the Second Circuit regardless of the Joseph standard. See Bader v. Special Metals

Corp., 985 F. Supp. 2d 291, 307 (N.D.N.Y. 2013) (“Numerous cases decided after Joseph have

not applied the ‘reasonable application of a preexisting disciplinary policy’ standard to un.paid

suspensions, which have been deemed per se adverse.”) (collecting cases). i.Ioreover, even if a

plaintiffs wages are later reimbursed, an unpaid suspension ma constitu.te an “adverse

employment action” if the plaintiff “at least suffered the loss of the use of her wages for a time.”

Lovejoy Wilson v. IVOCO Mis.or Fuel, Inc., 263 F.3d 208, 22.4 (2d Cir, 2001).



Plaintiff can raise an inference of discrimination for the purposes of making out aprima

fricie case by a “showing of disparate treatment—that is, a showing that the employer treated

plaintiff less favorably than a similarly situated employee outside his protected group.

Mandell v. Cly. ofSuJjölk. 316 F.3d 368, 379 (2d Cir. 2003) (citation omitted). To show

disparate treatment, a plaintiff must show that she was “similarly situated in all material

respects” to her comparators. (Id.) (citation omitted). As the Second Circuit has explained:

What constitutes “all material respects” aries somewhat from case to case and
must be judged based on (1) whether the plaintiff and those [she] maintains

were similarly situated were subject to the same workplace standards and (2)
whether the conduct for which the employer imposed discipline was of comparable
seriousness. . . . 1-lence. the standard for comparing conduct requires a reasonably
close resemblance of the facts and circumstances of plaintiffs and comparator’s
cases, rather than a showing that both cases are identical.

Graham v. Long Island R.R,, 230 F.3d 34,40 (2d Cir. 2000) (citations and quotation marks

omitted); see also Norville v. Staten Island University Hospital, 196 F.3d 89, 96 (2d Cir. 1999)

(to be “similarly situated,” the comparators “must have been subject to the same standards

governing performance evaluation and discipline, and must have engaged in conduct similar to

the plaintiffs”) (citation omitted). The conduct in question does not have to be identical, but it

must be of “comparable seriousness,” Berube v. Great All. & Pac. Tea Co., 348 F. App’x 684,

686 (2d Cir. 2009) (summary order) (citations omitted), and “sufficiently similar,” McGuinness

v. Lincoln Hall, 263 F.3d 49, 54 (2d Cir. 2001). “The determination that two acts are of

cornpai.able seriousness requires—in add.ition to an examination of the acts—an e•xamination of

the. contex.t and surroundi.ng circumstances in whi.ch those acts are evaluated..” Graham, 230 F. 3d

at 40. This inquiry is very ictspecific. Therefore, “[w]hether two e.mpioyees are similarly

situated ordinarily presents a question of fact for the jury.” Id at 39 (citations omitted).

However, this rule is not absoiu:te, and “a court can prope.riy grant summary judgment where it is



clear that no reasonable jun could find the similarly situated prong met.” liar/en Associates v.

Inc. li/i. of.ttineo/a. 273 F.3d 494, 499 n.2 (2d Cir. 2001) (citation omitted).

If a plaintiff establishes aprirna/icie case of discrimination, the burden then shifts to the

defendants to produce evidence that the adverse employment action was made “for a legitimate.

nondiscriminatory reason.” Texas Dep’t ofCnity. Affiuirs v. Burdine. 450 U.S. 248, 254 (1981).

“An employer’s explanation of its legitimate nondiscriminatory reasons must be clear and

specific.” Mandell. 316 F.3d at 381 (citation omitted). However. “[ajny stated reason is

sufficient; the employer need not persuade the court that the proffered reason was the actual

reason for its decision.” Tarshis v. Riese Org., 211 F.3d 30, 36 (2d Cir. 2000) (citations omitted),

abrogated on other grounds by S’iierkieii’ic: v. Sorema 1VA.. 534 U.S. 506 (2002). Defendants’

“burden is satisfied if the proffered evidence taken as true, would permit the conclusion that

there was a nondiscriminatory reason for the adverse action.” Ricci v. DeSteflino, 530 F.3d 88,

110 (2d Cir. 2008) (citations and quotation marks omitted).

If the employer carries its burden, the burden then shifts back to the plaintiff to come

forward with evidence ‘that the prolTered reason was not the true reason for the employment

decision” but rather was a pretext for discrimination. Burdine, 450 U.S. at 256. To show

pretext, a “plaintiff is not required to show that the employer’s proffered reasons were false or

played no role in the employment decision, but only that they were not the only reasons and that

the orohibited ldcto rxvas at least one of the ‘motjvatno’ tdctors” C room i. Aema Id/c Inc (hr.

46 lId 96. 203 3d Cia I 995 (citations omittedi: see ado 42 USC. S 2000eId (“Except as

otherwise pros ided in this subchapter, an unlawful employment practice is established when the

complaining party demonstrates that... sex. . . was a motivating factor for any employment

practice. even though other factors also motivated the practice.”). This ultimate burden



may often be carried h reliance on the evidence comprising the prima facie case,
without more. Thus, unless the employer has come forward with evidence of a
disposilive nondiscriminatory reason as to which there is no genuine issue and
which no rational trier ot fact could reject. the conflict between the plaintiffs
evidence establishing a prima facie case and the emploser’ s evidence of a
nondiscriminatory reason reflects a question of fact to be resolved by the factflnder
after trial.

Cronin. ‘6 F.3d at 203 (citations omitted): see also, e.g.. Carlion V. Mystic 7)’ansp.. Inc., 202

F.3d 129, 135 (2d Cir. 2000) (“Ordinarily, plaintifrs evidence establishing apri,nafacie case

and defendant’s production of a nondiscriminatory reason for the employment action raise a

question of fact to be resolved by the factflnder after a trial.”) (citations omitted).

ii. Application

Defendants do not dispute that Plaintiff has established the first two elements of aprima

Jicie case for Title VII gender discrimination—that Plaintiff (i) is a member of a protected

class,40 and (ii) was qualified for the position she held. To the extent Defendants argue that

Plaintiff has failed to establish element three (that Plaintiff suffered an “adverse employment

action”) because Plaintiff has been reinstated to her job with back pay and benefits. (Motion at

24), this claim fails, at minimum, because (i) Plaintiff was never paid back for her three-day

unpaid suspension, and (ii) while Plaintiff was terminated she was unable to use her wages for a

period of time. See Lovejoy- Wilson, 263 F.3d at 224.

Therefore, Plaintiffsprirna/àcie case turns on whether she can establish element four—

that the adverse emlo nent actions occurred under circumstances giving rise to an inference of

discriminatory intern. ‘lu satisfy this element Plainti f identifies se cml male olice officers at

the Der’artmeni whom she claIms encaced tn misconduct that was comparable to or creater than

oeiomaec rOn omen n c a nrotccted class under lit Ic VI!. c i3iw/ jn00n7 c

.: TLC. 05 Ci\ 0058 RMBa 2004 \\L 1661075, or 6 isDNY. Jul’ 23. 2004c

‘:7



hers and vet received favorable treatment. (Opp. at 23-28: Plaintiffs Rule 56.1 Counter-

Statement ¶T 241-276). Defendants argue that the male officers are not “similarly situated in all

material respects” to Plaintiff and. therefore, Plaintiffs comparisons do not raise any inference

of discrimination. (Reply at 11-12: Smith Reply Aff ‘ 52; Bethencouri. Reply All. ¶‘ 4-7). As

an initial matter. it appears that, as police officers. Plaintiff and her comparators were all “subject

to the same workplace standards.” Graham, 230 F.3d at 40. The Court now turns to evaluate

whether. construing all reasonable inferences in the non-moving Plaintiffs favor, the

comparators are “similarly situated” and raise an inference of discrimination.

First, a reasonable juror could conclude that Comparator One was a similarly situated

male who was treated differently than Plaintiff. On March 4 or 5, 2011 (the same night as the

“paperwork” incident), Comparator One cursed at Sergeant Khalil, stating: “I am going to ask

you to leave me the fuck alone” and “[w]hen you treat me like a man, I will start acting like a

man.” (Ewanciw Second Disc. Hr’g Tr. at 6 12-13; Khalil Dep. at 135). Sergeant Khalil did not

request discipline liar Comparator One’s insubordination. (Khalil Dep. at 135).

Defendants argue that Comparator One is not “similarly situated” to Plaintiff because (i)

Sergeant Khalil testified that Comparator One’s level of insubordination “was not even remotely

close” to Plaintiffs. (Smith Reply Aff. ¶ 52; Khalil Dep. at 133), and (ii) Lieutenant Ewanciw

did not investigate the incident because Sergeant Khalil had notes saying that he had addressed

the situation, and F ieutenant F xvaneiw was satisfied, with that,’ (Smith Reply Aff 52

Ewanciw Dep. at 285). However, a reasonable juror could find that Comparator One’s ieve..l ot

insubordination —cursing at Sergeant .Khalil— was similar to or greater than Plaintiffs level of

insubordination——failing to obey Sergeant Khalibs order to finish a memorandum before her

shill ended— —and vet Plaintiff received an unpaid suspension liar her insubordination vhle



Comparator One received no discipline at all. Accordingly, a reasonable juror could conclude
that Plaintiff and Comparator One were similarly situated, yet treated differently.

Second, a reasonable juror could also conclude that Comparator Two was a similarly
situated male who was treated differently than Plaintiff. On July 27, 2010, Comparator Two and
another officer had a disagreement about who had to respond to more dispatch calls. (Nicaj Aft
Ex. 119). Sergeant Jeifry Thoelen (“Sergeant Thoelen’ told Dispatcher Bane to dispatch the
next call to Comparator Two. (id). Comparator Two then said in an angry tone “I can hear
you,” walked towards Sergeant Thoelen saying “[t]his is flicking bulishit, [qucking suspend
me,” and slammed his handgun and badge onto Sergeant Thoelen’s dealt (Id). Comparator Two
was placed on modified duty while the Department investigated this incident and, by disposition
dated September 20,2010, Comparator Two agreed to a ten-day unpaid suspension and a six-
month probation period. (Id). On October 17, 2010 (less than one month after he was placed on
probation), Comparator Two “knowing[ly] violate[d] . . . the direct order of a Supervisor in
which he was ordered to remain on patrol within the boundaries ofthe City of Middletown and
not engage in a pursuit which bad begun.” (Nicaj Aft Ex. 120). By disposition dated November
2,2010, Comparator Two agreed to a one-day suspension (to be served as a loss of eight hours of
personal time) for this second violation. (Id).

In arguing that Comparator Two is not an appropriate comparator, Defendants assert that
Comparator Two was actually “treated more harshly” than Plaintiff because “this was his first act
of discipline” in the Department. (Bethencourt Reply Alt 14). It appears that Comparator
Two’s discipline for his first act of insubordination was harsher than Plaintiff’s discipline for her
first act of insubordination (Le. he received a ten-day unpaid suspension plus a six-month
probation period and she received a three-day unpaid suspension). However, his discipline for
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his second act of insubordination was not as harsh as Plaintiffs discipline for her second act of

insubordination (i.e. he received a one-day suspension and she received an offer for a ten-day

suspension and was ultimately terminated). Thus, a reasonable juror could conclude that

Plaintiff and Comparator Two were similarly situated, et treated differently.

A similar analysis applies to Comparator Three. On December 4, 2012, Lieutenant Booth

ordered Comparator Three to go out on patrol and Comparator Three turned his body. began

typing on a computer. and responded that he was “sending an email to a Lieutenant.” (Nicaj Aff.

Lx. 121). Lieutenant Metakes investigated this incident and found that Comparator Three had

violated Department policy regarding rules of conduct, reporting for duty, and insubordination,

but he did not recommend any specific sanction. (id). On January 19, 2013, Comparator Three

called Sergeant Tobin at a victim’s request while Comparator Three was handling a menacing

complaint. (Id. Ex. 122). Lieutenant Ewanciw reviewed a recording of the call and wrote in a

memorandum that Comparator Three was “insubordinate and disrespectful” and that he believed

that Comparator Three “intentionally hung up” on Sergeant Tobin. (Id.). Lieutenant Schuh noted

that this was not an isolated incident.” (id). By disposition dated March 8, 2013. Comparator

Three agreed to a one-day unpaid suspension (to be served as a loss of personal time) for this

violation. (id).

Defendants state that Comparator Three is not sirnilarlv situated” to Plaintiff because: (i)

he. had had no previous discipii.ne; (ii) he had been shot i.n the line of d.uty and Defendants

“believed he was suffering from post traumatic stress disorder [‘PTSD’l from the shooting;” and

iii his first discipline was “slightly harsher’ than Plaintiffs !irst discipline. (Bethencourt Repl\

Aff, ¶ 5 . Although these may he appropriate reasons for difhrent penalties, both Plaintiff and

Comparator Three were police officers, subject to the same peribrmance evaluations, guidelines

40



and discipline, and yet they received different penalties for insubordination. Draing all

reasonable inferences in favor of Plaintiff, a reasonable juror could also find that Plaintiff and

Comparator Three vere similarly situated and yet treated differently hen she received a three-

day unpaid suspension the first time she vvas formally disciplined for insubordination while

Comparator Three received only a one-day unpaid suspension the first time he was formally

disciplined for insubordination. (Nicaj Aff. Exs. 7, 122).

Fourth. Plaintiff asserts that Comparator Four is similarly situated. On March 5, 2013,

Comparator Four was suspended for two days for violations related to vehicle operations. (Nicaj

Aff. Ex. 127). On I)ecember 14, 2013, Comparator Four was dispatched to a domestic dispute

involving a person who may have been in possession of a gun. (Id. Ex. 123). When he returned

to the precinct, Sergeant Tobin suspected that Comparator Four had consumed alcohol. (Id).

Comparator Four eventually submitted to a field breath test, which indicated that his blood

alcohol level was . 191%. (Id.). Comparator Four agreed to the following penalties: completion

of an in-patient treatment program for alcohol abuse; a ten-day unpaid suspension; and a twenty-

day suspension to be served as a loss of accrued time. (Id.).

Defendants argue that Comparator Four is not ‘simi1arly situated” to Plaintiff.

(Bethencourt Reply Aff. ¶ 6). The circumstances of Plaintiffs and Comparator Four’s cases are

very different. While it is not necessary for the employees to engage in the exact same

oHense, these offenses are nor of eomparahle seriousness’ or sufficientIy similar:” thus.

Comparator I’our is not an appropriate comparator. lthough the question of sshether tuo

employees are similarLr situated is a question of fact ordinarily left to the jury. “to be considered

similarly situated, their circumstances need not be identical, but there should be a reasonably

close resemblance of facts and circumstances.” iioiinan v CBS Radzo Inc , No. 06 CIV. 3389



(FM), 2007 WE 2827803, at *9 (S.D.N,Y. Sept. 27. 2007) (citation omitted). Since Plaintiff and

Comparator Four were not similarly situated in all material respects and “there are many

distinguishing factors between plaintiff and the comparator[J, the court may conclude as a matter

of law that they are not similarly situated.” Show v. McHugh. No. 12-CV-6834 (CS). 2015 WI.

100069. at *jo) (S.D.N.Y. Mar. 26. 2015) (citation omitted). u/i’d. No. 15-1349. 2016 WL

929386(2dCir.Mar. 11.2016).

On the basis of these three comparators,4’Plaintiff has raised a genuine issue of material

fact as to whether she was treated less favorably than similarly-situated male officers. She has

therefore established aprirnafacie case of gender discrimination under Title VII.

Defendants argue that the record demonstrates that Defendants all had ‘legitimate,

nondiscriminatory reasons”’ for the disciplinary actions taken against Plaintif1 and they cite to

Eldaghar i’. Cliv of;\ew York Dept. ofCitywide Adnzin. Sen’s., No. 02 Civ. 09151 (SC)(HBP),

2008 WE 4866042, at *10 (S.L).N.Y. Nov. 7.2008), for the proposition that ‘Plaintiffs job

performance is a legitimate, nondiscriminatory reason for [an employer’si decision to terminate

Plaintiff.” (Motion at 8). The record is clear that Plaintiff violated certain Department

regulations. (See, e.g., Smith Aff Exs. 2, 32; Nicaj Aff. Ex. 27). Assuming arguendo that

Defendants have met their minimal burden here, it is nonetheless clear that Defendants have not

provided a “dispositive nondiscriminatory reason as to which there is no genuine issue and which

no rational trier ot fact could rejec.t (j.m 46 F3d at 2.03. A reasonab.le juror could conclude

that the. conduct for which Piainti.ff was disciplined was not egre.gious en.ouh to m.erit the

discipline imposed. Given the Board’s wri.tten recogni.tion in its decision to terminate Plaintiff

iit ji
S.,’ d.. d lditioi ) P1iii t RuL. 6 ni,i .tate 1 “i t

[3:sed ire i tcniHou rro’IUCQ. tilese .adtona1 cQn]DaratOr err rtoI, QIscirhued frr incuhurdiratirn

rue. thus. are n5 sn Ian’s situatesi.



that Plaintiff’s performance evaluations generally have been positive,” (Smith Aff. Ex. 32 at

10), and the evidence from Plaintiffs prima Jacie case that similarly-situated males were treated

more favorably than she was. Plaintiff has sufficiently raised “a question of fact to be resolved

by the factfinder after trial üonin. 46 F.3d at 203.

Accordingly, the Court denies Defendants’ motion for summary judgment as to

Plaintiffs claim of gender discrimination under Title VII.

C. Gender Discrimination under Section 1983

In addition to her Title VII claims against the City of Middletown, Plaintiff also asserts a

claim against all Defendants pursuant to Section 1983 for an alleged violation of the Equal

Protection Clause of the Fourteenth Amendment to the United States Constitution. (Complaint

73). Defendants assert generally that they cannot be held liable because Plaintiff has not shown

that they acted with any discriminatory intent. (Motion at 6-12; Reply at 13).

Section 1983, in relevant part, allows an action at law against a “person who, under color

of any statute, ordinance, regulation, custom, or usage, of any State. . . subjects, or causes to be

subjected, any citizen of the United States. . . to the deprivation of any rights, privileges, or

immunities secured by the Constitution and laws.’ 42 U.S.C. § 1983. “Most of the core

substantive standards that apply to claims of discriminatory conduct in violation of Title VII are

also applicable to claims of discrimination in employment in violation of. . . the Equal

Protection. C iause” Patterson. 375 E3d at 225 1 lowever, there are differences. between Tit].e

VII and Section i983namely in establishing municipal and individual liahilitv--th.at are

relevant here.



i. Individual Liability

First, the Court will address Plaintiffs Section 1983 claim for gender discrimination

against the individual Dclndants. “In order to establish individual liability under § 1983. a

plaintiff must show (a) that the defendant is a ‘person’ acting ‘under the color of state law,’ and

(b) that the deflndant caused the plaintiff to be deprived ol’a federal right.” Bc,ck v. Hastings On

Hudson Union Free Sch. Dist.. 365 F.3d 1 07. 122 (2d Cir. 2004) (citation omitted). In addition,

“liability for an Equal Protection Clause violation under § 1983 requires personal involvement

by a defendant, who must act with discriminatory purpose.” Reynolds v. Barrett, 685 F.3d 193,

204 (2d Cir. 2012) (citation omitted). In other words, a plaintiff must demonstrate “that each

Government-official defendant, through the official’s own individual actions, has violated the

Constitution.” Ashcrofl 1’. Iqbai. 556 U.S. 662, 676-77 (2009); see also Raspardo, 770 F.3d at

125 (“Individual liability under § 1983 for disparate treatment requires us to examine each

individual defendant’s actions to determine whether he treated the plaintiffs disparately on the

basis of sex.”) (citation omitted). A defendant’s “personal involvement”

can be established by showing that: (1) the defendant participated directly in the
alleged constitutional violation, (2) the defendant, after being informed of the
violation through a report or appeal, failed to remedy the wrong, (3) the defendant
created a policy or custom under which unconstitutional practices occurred, or
allowed the continuance of such a policy or custom, (4) the defendant was grossly
negligent in supervising subordinates who committed the wrongful acts, or (5) the
defendant exhibited deliberate indifference ... by failing to act on information
indicating that unconstitutional acts were occurring.

f/it/olehe C/Il of Nhw 1710k. 795 9.37 297, 314 (3d Ci r. 201 5./. 01

mquires more than intent as volition or ifliCOt as awareness nt consequences,, it insteact

involves a decisionmaker’s undertaking a course of action because of not merely in spite of, the

action’s adverse effects upon an identifiable group.” Reynolds. 685 F73d at 204 (quoting fqba!.

559 ILS. a: 67C7 (alteration in nominal Ouotation marL ominedi lIon ever. a defendant’s



“discriminatory purpose” must often “be inferred from circumstantial evidence.” Schiano v.

Ouaflii’ Payroll Sys., Inc.. 44 F.3d 597. 603 (2d Cir. 2006) (citation omitted). in additiom the

Second Circuit has noted that “questions of subjective intent can rarely be decided by summary

judgment Limed ciatcs i L o,t \eii }o,k 717 F 3d 72 82 (2d Cii 201 ‘) (citation omitted)

accord Tfandell. 316 F.3d at 377 (“In discrimination cases where state of mind is at issue, we

affirm a grant of summary judgment in favor of an employer sparingly because careful scrutiny

of the factual allegations may reveal circumstantial evidence to support the required inference of

discrimination.”) (citation omitted). However, “[like summary judgment rule would be

rendered sterile ... if the mere incantation of intent or state of mind would operate as a talisman

to defeat an otherwise valid motion.” Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir. 1985).

Here. Plaintiff has met two threshold requirements as to all of the individual Defendants.

First, a reasonable juror could conclude that the individual Defendants were “acting under color

of state law” at all relevant times. See, e.g., Back, 365 F.3d at 123 (2d Cir. 2004) (“[S]tate

employment is generally sufficient to render the defendant a state actor.”) (citation omitted)

(alteration in original): Carmichael v. City ofNew York, 34 F. Supp. 3d 252, 260 (E.D.N.Y.

2014) (“Because there is no dispute that the actions or inactions at the heart of this case are

attributable to state actors, i.e., officers of the NYPD, the state action element is satisfied.”),

appeal dismissed (Dec. 22, 2014); Kelly v. Marchiano, 332 F. Supp. 2d 687. 688, 690 (S.D.N.Y.

2004) (referring to a l.ieutc.nant, a chief ol poii.ce, and a. “duly e.lec.ted memher[1 ot the Town

Board. a.s “state. actoes’. Second, Plaintiff’s claim t.ht shc. was “deprived of i fr.deral rig.ht” is

sutlicient to survis e summar judtiuent for the same reasons her Title VII gender discrimination

claims survived summary judgment. See Section 1VB). supra: Back, 365 F.3d at 117

individuals have a clear riehi. orotected b the Fonrteenth Amendment. to be 0ee from
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discrimination on the basis of sex in public employment:’) (citations omitted). Therefore.

Plaintiffs Section 983 claims against the individual Defendants turn on whether she can

demonstrate that each individual was “personally involved” and acted with ‘discriminatorv

purpose’ in depriving her of her federal right to be free from gender-based employment

discrimination.

The record is devoid of any evidence, circumstantial or otherwise, that the Board

members (Mayor DeStefano, Commissioner Cummings, Commissioner Vignola, Commissioner

McCarey and Commissioner Green42), acted with any discriminatory purpose in terminating

Plaintiff. Plaintiff has not submitted any evidence, for example, that the Board imposed lesser

penalties on similarly-situated male police officers who were subject to disciplinary hearings. In

the First Disciplinary Hearing, the Board heard seven days of testimony from ten witnesses

(including Plaintiff) and reviewed dozens of evidentiary documents. (Smith Aff. Ex. 32 at 3-7).

Although the Board ultimately decided that Plaintiffs allegations regarding Sergeant Khalil’s

alleged 2008 sexual advance were “not credible,” and although they apparently credited

testimony from Sergeant Khalil and other members of the Department in deciding to terminate

Plaintiff, these facts are not sufficient to establish that the Board members themselves

individually intended to discriminate against Plaintiff on the basis of gender. See, e.g., Back, 365

F,3d at 127 (affirming summary judgment dismissing Section 1983 claim against defendant

superintendent who reconnnen.dedto the .Boa.rd of Ed.uea.tion that. pl.aintifl. he dc.nied tenure;

although he invr.stigate.d plaintiffs claims of gender di.seri.minatio.n and fhatnd them meritless,

the.re was “no indie.ation that . his investigation [wad] unde.rtake.n with a. jaundiced eye. ,‘4; see

n Comm j.ssoner Green attc.nded one day of the. First Disciplinary tearing hut did not participate in the de.liherations
or the decision to terminate Plaintiff. (Green Dep. at 4849).
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a/so. e.g.. I /pe v. Vassau Ctv.. 915 F. Supp. 2d 284. 299 (F.D.N.Y. 2013) (The complaint is

devoid of. . . any reference to [defendant’sj alleged discriminator intent.”). Accordingly, the

Court grants Defendants’ motion for summary judgment as to PlaintifPs Section 1983 claims for

gender discrimination against Mayor DeStefano, Commissioner Cummings, Commissioner

Vignola, Commissioner McCarey, and Commissioner Green.

The record similarly does not support the inference that Chief Bethencourt. lieutenant

Metakes or Lieutenant Ewanciw intentionally discriminated against Plaintiff on the basis of

gender. Construing all reasonable inferences in Plaintiffs favor, the record shows that Plaintiff

disclosed the 2008 sexual advance to all three men and complained that Sergeant Khalil was

harassing her. (Plaintiff Dep. at 29-36). In other words, the record shows that all three men were

on notice that Sergeant Khalil may have been treating Plaintiff more harshly than other

individuals on account of her gender. However, these allegations are not sufficient to establish

that Chief Bethencourt. Lieutenant Metakes and Lieutenant Ewanciw themselves were acting

with discriminatory intent. See Iqba/. 556 U.S. at 677 (rejecting the argument that “a supervisor’s

mere knowledge of his subordinate’s discriminatory purpose amounts to the supervisor’s

violating the Constitution.”). The record also shows that Sergeant Khalil and Chief Bethencourt

were friends at all relevant times and purchased two properties together. (Plaintiffs Rule 56.1

Counter-Statement IF’ 20-22). and that Sergeant Khalil and Lieutenant Ewanciw engaged in real

estate transactions tonetber. list ‘ d a Based on ihec allerations. a reasonable iuror coulu

conclude hat Chief l3ethencourt and Iieutenanl. F-n i-iciw were influenee H. their rercnl

connections to Sergeant Khalil and therefore treated Plaintiff more harshly than the’ treated

other employees. This, however, does not establish that Chief Bethencourt and Lieutenant

Fiwanciw intentionally discriminated against Plaintiff on the basis ofgenddr, See, e.g. Large,



213 F. Supp. 2d at 424 (“Although the Board members may have been influenced by their

personal and political connections to [defendantl, this is insufficient to establish a constitutional

violation” where there is “no basis from which to infer that the Board’s conduct was directed

against [plaintiff] on the basis of gender”). Accordingly, the Court grants Defendants’ motion

for summary judgment as to Plaintiffs Section 1983 claims for gender discrimination against

Chief Bethencourt, Lieutenant Metakes and Lieutenant Ewanciw.

However, the Court does find sufficient evidence to support the inference that Sergeant

Khalil intentionally discriminated against Plaintiff on the basis of gender. Construing all

reasonable inferences in Plaintiffs favor, the record shows that Sergeant Khalil disciplined

Plaintiff more harshly than he disciplined male officers. In particular, as noted in Section

IV(B)(ii), supra, Sergeant Khalil asked that Plaintiff be disciplined for her acts of

insubordination, (Smith Aff. Ex. 5 at 6), but did not request that Comparator One be disciplined

when he cursed at Sergeant Khalil, stating: “I am going to ask you to leave me the fuck alone”

and “[w]hen you treat me like a man, I will start acting like a man.” (Ewanciw Second Disc.

Hr’g Tr. at 612-13; Khalil Dep. at 135). This disparate treatment, combined with Plaintiffs

allegation that Sergeant Khalil treated her more harshly than other police officers because she

rejected his sexual advance in 2008, is sufficient to raise an inference that Sergeant Khalil

discriminated against Plaintiff on the basis of gender. See, eg., ivlandell, 316 F.3d at 379 (noting

that showing “disparate treatment” is one way of “raising an inference, of discrimination”);

lange, 21.3 F. Supp. 2d at 424 (noting that conduct “motivated by [plaintiff s’] rejection of

[dei.endant’sl sexual advances” was “arguably based on gender”). Accordingly, the Court d.enies

Defendants’ motion for summary judgment as to Plaintiffs Section 1983 claims for gender

discrimination against Sergeant K.haiii.
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ii. Municipal Liability

Second. the Court will address Plaintiffs Section 1983 claim for gender discrimination

against the City of Middletown. A municipality such as the City of Middletown “cannot be held

liable under 1983 on a respondeat superior theory--i. e.. it cannot be held liable “solely

because it employs a tortfeasor.” TIonell v. Dept of Soc. Servs. of Cliv of .\ew York. 436 U.S.

658, 691 (1978) (emphasis in original). Rather, a plaintiff must show that “the challenged acts

were performed pursuant to a municipal policy or custom,” Patterson. 375 F.3d at 226 (citing

Monell). To establish the existence of a ‘policy or custom,” a plaintiff may demonstrate:

(1) the existence of a formal policy officially promulgated or adopted by the
municipality, (2) actions or decisions by an official with final policymaking
authority which caused the alleged violations of constitutional rights. (3) the
existence of a custom or practice so permanent. persistent, and widespread on the
part of subordinate officials such that it constitutes a custom or usage so as to imply
the constructive acquiescence of policymaking officials, or (4) the failure of
policymaking officials to properly train or supervise their subordinates, amounting
to a deliberate indifference to the rights of those encountering municipal
employees.

Lawrence v. City ofRochester. No. 09-CV-6078-FPG. 2015 WL 510048, at *6 (W.D.N.Y. Feb.

6, 2015) (citations omitted): see also, e.g., Jones v. Town ofE. Haven, 691 F.3d 72, 81 (2d Cir.

2012) (“A plaintiff alleging that she has been injured by the actions of a low-level municipal

employee can establish municipal liability by showing that a policymaking official ordered or

ratified the employee’s actions—either expressly or tacitly. Thus, a plaintiff can prevail against a

municipality by showing that the policymaking of1ea1 was aware of the employee’s

unconsiltutioral actions and conscouslv chose to mnore them”) (citations omitted

Here. Defendants have- not briefed the issue of municipal liahilit\ under Section 1983 and

therefore have not met their “initial responsibility of informing the district court of the basis for

on and d ti flL tha ert1 ‘ a the ed h h ttl’c ke1e eL Jere!1s a’e

the absence of a aenuine ssuc of material ldet’ CL’iOt&-X. 477 US. at 323: et aRo. ey.. Kane n.

4)



Grossman, No.97 CW. 8679 (JSR), 1999 WL 33465. at 2 (S.D.N.Y. 3an. 27, 1999) (“As to

fraud, summary judgment must be denied because, as [defendant’s] counsel conceded at oral

argument, her moving papers are utterly devoid of any argument in support ofdismissa1.’

(citing (‘elolex). Therefore, the Court denies summary judgment as to Plaintiffs Section 1983

claims 11w gender discrimination against the City of Middletown.

D. Gender Discrimination under the NYHRL

Plaintiffalso asserts a claim against all Defendants for gender discrimination pursuant to

the NYHRL (Complaint ¶ 79). Defendants argue generally that they should not be held liable

because Plaintiff has failed to adduce any evidence that they acted with discriminatory intent

(Motion at 6-12).

The Court denies Defendants’ motion for summary judgment as to Plaintiff’s NYHRL

claim against the City of Middletown under the analysis outlined in Section W(B), supra. See

Rojas v. Roman Catholic Diocese ofRochester, 660 F.3d 98, 107 ii. 10 (2d Cir. 2011) (in

general, discrimination “claims brought under [the NYHRL] are analytically identical to claims

brought under Tide VII.”) (citation omitted); Villar v City ofNew York, No. 09-CV-7400

(DAB), 2015 WL 5707125, at 8 (S.D.N.Y. Sept. 29,2015) (“Courts in this Circuit analyze Title

VII and [NYHRL] claims of employment discrimination according to the [same framework]”)

(citation omitted).

The NYHRL also provides for individual liability under two provisions. First, the

NYHRL provides, in relevant part. that °[itl shall be an unlawful discriminatory practice: . . . (a)

[for an employer. . . because ofan individual’s.. . sex. . . to discharge from employment such

individual or to discriminate against such individual in compensation or in tenus, conditions or

privileges of employment.” N.Y. Exec. Law § 2%(lXa). An “employer” under this provision is
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someone who has “ownership interests in the [employefj or do[es] more than carry out personnel

decisions of others.” Matusick v. Erie Ct Water Auth., 757 F.3d 31, 53 (2d Cir, 2014) (citation

omitted) (first alteration in original, second alteration added). It is clear that none of the

individual Defendants can be considered “employers” under this provision. First, they could not

have an ownership interest in this government entity. Second, although the City of Middletown

Charter establishes that the Board has the collective authority to dismiss police officers. (City of

Middletown Charter § 129), Plaintiff has not alleged that any of the individual Board members

had the power to hire or fire personnel on their own. See Stevens v. New York, 691 F. Supp. 2d

392, 401 (S.D.N.Y. 2009) (finding that individual defendants without the power to hire or fire

cannot be considered employers under the NYHRL). Plaintiff has similarly failed to allege that

Chief Bethencourt, Lieutenant Metakes, Lieutenant Ewanciw or Sergeant Khalil has this

authority under the City of Middletown Charter. (City of Middletown Charter § 130, 131).

Therefore, the individual Defendants cannot be found liable as “employers” under the NYI4RL.

Second, the NYHRL makes it unlawful “for any person to aid, abet, incite, compel or

coerce the doing of any of the acts forbidden under this article, or to attempt to do so.” N.Y.

Exec. Law § 296(6). Individuals may be held liable as “aiders and abetters” under this provision

if they “actually participate[i in the conduct giving rise to a discrimination claim.” Rojas, 660

F.3d at 107 n. 10 (citation omitted). To “actually participate” in discriminatory conduct, “an

individual need not himself take part in the primary violation... An i.ndividuai in a supervisory

role may also he held liable for a failure to take appropriate i.nvestigative or remedial measures

upon he.ing miormed of offe.nsive conduct.” Makinen, 2016 WL 880194, at * 6 (citation omitted).

A plaintiff must also show that the aider and abettor acted with discriminatory intent. See Hassan

a/Ithaca \ I o 10C06125, 2012 1 1190649 at 6 (W D Y pr 9 20i2)



(“The aider and abettor must also ‘share the intent or purpose of the principal actor’ and the

plaintiff must show the direct [andi purposeful []participation’ of the aider and abettor to

establish liability under § 296(6).”) (citation omitted) (alterations in original); Lewis v.

Triborough Bridge & TunnelAuth., 77 F, Supp. 2d 376, 381 (S.D.N.Y. 1999) (citation omitted)

(“if the plaintiff fails to plead any facts suggesting that a defendant displayed any intent to

discriminate or was in any way involved in the alleged discriminatory scheme, the defendant

may not be held liable” under this provision). In addition,

it is well settled that an individual employee can ‘aid and abet’ his own conduct in
violation of the [NYHRL], in the sense that a defendant can be held liable for aiding
and abetting his employer’s creation of a hostile work environment even where his
conduct alone serves as the predicate for the employer’s vicarious liability.

Johnson v. Cty. ofNassau, 82 F. Supp. 3d 533, 535 (E.D.N.Y. 2015).

Here, the individual Board members, Chief Bethencourt, Lieutenant Metakes and

Lieutenant Ewanciw cannot be considered “aiders and abettors” under the NYHRL because, as

outlined in Section IV(C)(i), supra, the record does not support an inference that these

individuals acted with discriminatory intent against Plaintiff on the basis of gender. On the other

hand, the Court has found sufficient evidence to support an inference that Sergeant Khalil

intentionally discriminated against Plaintiff on the basis of gender. See Section IV(C)(i), supra.

The Court therefore grants Defendants’ motion for summary judgment as to Plaintiffs NYHRL

claim against Mayor DeStefano, Commissioner Cummings, Commissioner Vignola,

Commissioner McCarey, Com.r.issioner Green. Chief Bethencourt, Lieutenant Metakes and

Lieutenant Ewanciw and denies Defendants’ motion for summary judgment as to Plaintiffs

NYHRL claim against Sergeant Khalil,



E. Retaliation under Title VII

Uidei her third theory of liability. Plaintiff alleges that Dctèndants retaliated against her

liar opposing gender discrimination in the workplace when they: (i) gave her a three-day

suspension for turning in a late memorandum after she submitted a formal complaint against

Sergeant Khalil in March 2011: (ii) interrogated her and offered her a ten-day suspension after

she complained about Sergeant KhaliLs conduct during the October 31, 2011 incident; and (iii)

brought disciplinary charges against her and then terminated her after her attorney sent a letter

dated April 17, 2012 stating that she intended to file the EEOC Charge. (Opp. at 10-12).

Defendants counter that: (i) Plaintiff did not participate in an activity protected under Title VII,

(Motion at 19-23); and (ii) there is no proof that the disciplinary charges issued against Plaintiff

yere pretextual. (Ic!. at 23-24).

i. Legal Standard

Title VII includes an anti-retaliation provision that makes it unlawful “for an employer to

discriminate against any. . . emplovee[j . . . because [that individual] has opposed any practice”

made unlawful by Title Vii or “has made a charge, testified, assisted, or participated in” a Title

VII investigation or proceeding. 42 U.S.C. § 2000e—3(a). Like Title VII discrimination claims,

these retaliation claims are reviewed under “the familiar burden-shifting approach” of

McDonnell Douglas Loija. v, Green, 411 U.S. 792 (1973). Kay/or. 609 F.3d at 552. To establish

a prima /hcie case of retaliati.on under Title VJ.T, a plaintiff

must shu\ ii that she name pated n an actl\ iv oruiected by Title VI I. that her
participation was anown to Hc-r cmpioacr, I mat her employer tnereuller subectco
her to a materla!Iy adverse employment action, and (4) that there was a causal
connection between the protected activity and the adverse employment action,

Kaytor. 609 F3d at 552. The Second Circuit has characterized the plaintifCs burden of proof as

to this step as “minimal” ‘m’os” Zm K on 1 odd!en t7’T [IL 737 F3d 834. 844



(2d Cir. 2013) (citation omitted), and has noted that “the court’s role in evaluating a summary

judgment request is to determine only whether proffered admissible evidence would he sufficient

to permit a rational tinder of fact to infer a retaliatory motive.” flicks v. Ba/ties. 593 F.3d 159,

164 (2d Cir. 2010) (citation omitted). “At the summary judgment stage. if the plaintiiT presents

at least a minimal amount of evidence to support the elements of the claim, the burden of

production shifts to the defendant to proffer a legitimate non-retaliatory reason for the adverse

employment action.” Kavior, 609 F.3d at 552-53 citation omitted). If the employer does so, a

plaintiff must show “that retaliation was a but-for cause of an adverse employment action.” Zann

Kwan, 737 F.3d at 846. One way to establish but-for causation is to demonstrate “weaknesses,

implausibilities, inconsistencies, or contradictions in the employer’s” explanation for its actions.

Id. Showing “but-for” causation requires proof that the adverse action would not have occurred

in the absence of the retaliatory motive.” Id.

The term protected activity” in the first element ofapuimafticie case “refers to action

taken to protest or oppose statutorily prohibited discrimination.” Cruz. 202 F.3d at 566.

Protected activities include “the filing of formal charges of discrimination as well as . . the

making of informal protests of discrimination.” Suinma v. Hofstra Univ.. 708 F.3d 115, 126-27

(2d Cir. 2013) (citation omitted). A plaintiff “need not establish that the conduct she opposed

was actually a violation of Title VII, but only that she possessed a good faith. reasonable belief

that the underlying emplo vment practice was unlawful under that statute.” Id. at 1 26, A

p}aintifhs “subjective coon faith belief is insuf±icieniL! the belief must be reasonable and

characterized by obecihe cood thi th” Kelly IIourd I Shapiro & -b Ociu1e.c (onsultiog

Engineers, P C, 716 F.3d 10. 16-17 (2d Cir, 2013) (citation omitted) (alteration and emphasis in

or! Ina



As to the second element of aprimafacie case, implicit in the requirement that the

employer have been aware of the protected activity is the requirement that it understood, or could

reasonably have understood, that the plaintiffis opposition was directed at conduct prohibited by

Tide VIL” Kelly, 716 F.3d at 15. A plaintiffneed not demonstrate that “the agents who carried

out the adverse action” were aware ofher complaint; instead, she must merely show “general

corporate knowledge that the plaintiffhas engaged in a protected activity.” Papelino v. Albany

Colt ofPharmacy ofUnion Univ., 633 F.3d 81,92 (2d Cir. 2011) (citations omitted).

The term “materially adverse employment action” in the third element ofa primafade

case means an action that “well might have dissuaded a reasonable worker from making or

supporting a charge ofdiscrimination.” Burlington N and Santa Fe Ry Ca v. White, 548 U.s.

53,68 (2006) (citations and quotation marks omitted); accord Rivera v Rochester Genesee Reg’l

Transp. Auth., 743 F.3d 11,25 (2d Cir. 2014). This term is defined more broadly in the Title VII

retaliation context than in the Title VII discrimination context See HIckc, 593 F.3d at 165 (“it is

now clear that Tide Vii’s anti-discrimination and anti-retaliation provisions ‘are not

coterminous’; anti-retaliation protection is broader and ‘extends beyond workplace-related or

employment-related retaliatory acts and harm.’”) (citation omitted); Fenn v. Verizon Commc ¶ns,

Inc., No.08 Civ. 2348(PGG), 2010 WL 908918, at *11 (5.D.N.Y. Mar. 15, 2010) (“The anti-

retaliation provision ofTitle VII is not limited to discriminatory actions that alter or ‘affect the

terms and conditions ofemployment.”) (citations omitted).

As to the fourth clement ofaprimatiieie case. pjroofofcausal connection can be

established indirectly by showing that the protccted activity was followed closely by

discriminatory treatment or through other evidence such as disparate treatment of fellow

employees who engaged in similar conduct, or directly through evidence ofretaliatory animus



directed against a plaintiff by the defendant.” Cook v. CBS, Inc., 47 F. App’x 594, 596 (2d Cir.

2002) (summary order) (emphasis in original); see also Kayror, 609 F.3d at 552 (“Close temporal

proximity between the plaintiff’s protected action and the employer’s adverse employment

action may in itself be sufficient to establish the requisite causal connection between a protected

activity and retaliatory action.”),

ii. Application

Here. Plaintiff claims that she first engaged in “protected activity” when she lodged a

formal complaint against Sergeant Khalil in March 2011. (Opp. at 10, 12). As part of her

complaint, Plaintiff submitted a memorandum documenting “some of her negative encounters”

with Sergeant Khalil. (Nicaj Aff. Ex. 3). Over the course of a six-page single-spaced

memorandum, the only mention of gender is Plaintiffs statement that Sergeant Welch told her

that everyone, “even male officers,” had trouble unloading the last two rounds of their shotguns.

Nicaj Aff. Ex. 30). This memorandum, standing alone, does not constitute “protected activity”

because a reasonable juror could not find that Plaintiff wrote it to “protest or oppose statutorily

prohibited discrirnination”—i. e., discrimination on the basis of gender. Cruz, 202 F.3d at 566

(emphasis added). See, e.g., Kelly, 716 F.3d at 15 (“[P]laintiffs allegations that her supervisor

‘berated’ her and made other harsh comments. . . amount only to general allegations of

mistreatment, and do not support an inference that plaintiff had a reasonable good faith belief

that she was subject to ge.nder discrim.i.ration,”) (citation or.itted) (alteration in original); Foster

v. Hhmane Soc f of Rochester & Mon.roe Cniy., Inc., 7:24 F, Supp. 2d 382, 395 (W.D.N.Y. 201.0)

(“Her own allegations, and. the documents she relies on, show instead that while she did

complain about certain problems she was having at work, she did not complain that she

being discriminated aealnst on account ol her sex ) Br m n r ( ity of cu York No I I Ci



2915 (PAF). 2013 WI. 3789091, at *15 (S.D.N.Y, July 19, 2013) (memorandum that contained

“at best glancing references” to gender did not constitute “protected activity”).

However, reasonable jurors could disagree about whether Plaintiff’s verbal complaints in

March 2011 constituted “protected activity.” First, after Plaintiff spoke to Lieutenant Schuh, he

wrote a memorandum documenting their conversation that included the following paragraph:

She stated that she believes [Sergeant Khalil] has also picked on P0 Sommer. She
stated that she has observed P0 Sommer “balling” in the locker room because of
Sgt. Khalil. Further, P0 Sommer told her that she overheard Sgt. Khalil tell
someone (unknown who) that he wanted to put the women on the desk so that only
the men would be on the road for the summer.

(Smith Aff. Lx. 4; see also Plaintiff Dep. at 63-64). A reasonable juror could conclude from this

paragraph that Plaintiff told Lieutenant Schuh that Sergeant Khalil (i) also singled out another

female police officer for harsh treatment, and (ii) discriminated against female police officers in

the distribution of work assignments. See, e.g., Drumm v. Suny Geneseo Coll., 486 F. App’x 912,

914 n.3 (2d Cir, 2012) (summary order) (“An allegation that, for example, her supervisor

directed harsh comments only at female employees might have provided a good faith basis for

plaintiff’s complaint of gender discrimination”). Second, Plaintiff testified that she disclosed

during an interview with Chief Bethencourt and Lieutenant Ewanciw in March 2011 that

Sergeant Khalil made a sexual advance, in response to Lieutenant Ewanciw’s questioning about

“what created” the issues between her and Sergeant Khalil. (Plaintiff Dep. at 29-36). A

reasonah.le juror coui.d. also find that, throug.h this statement, Plaintiff suggested to .Lieutenant

Ewanciw and Chief Bethencourt that Se.rgeant Khali.1 was discriminating against her on the basis

of gender, See, e.g., Kelly, 716 .F.3d at 17 (“Had [plaintif I complai.ned, or even suggested, that

she was being discriminated against because of her sex, ... we would have a different case.”)

(emphasis added).



The Court notes that it is not at all clear that Plaintiff”possessed a good faith, reasonable

belief’ /n l.1arc!i 2011 that Sergeant Khalil’s treatment against her constituted gender

discrimination. Summa, 708 F.3d at 126. In particular, when questioned in her deposition as to

whether she had ever submitted a written complaint of gender discrimination prior to April 2012.

Plaintiff testified that

the last paragraph of [her memorandum regarding the October 2011 incident] puts
in how I was harassed. But I don’t think it contributed, it didn’t contribute to it. take
that back. that it was specifically off ofmv gender. But coining to later on I believe
that ills, but it wasn’t documented in that memo, but it was documented that I was
being discriminated against. So half yes half no.

(Plaintiff Dep. at 75) (emphasis added). Some max read this statement as an admission that, in

March 2011, Plaintiff did not believe that Sergeant Khalil was discriminating against her on the

basis of gender. However, Plaintiff’s statement is not clear enough for this Court to decide, as a

matter of law. that Plaintiff did not have such a “good faith, reasonable belief.” Therefore, the

Court finds that Plaintiff has made a sufficient showing that she engaged in “protected activity”

in March 2011.

As to the second element, Defendants do not dispute that they were aware of Plaintiffs

March 2011 complaint. They do argue, however, that they could not reasonably have understood

Plaintiffs complaint as one of gender discrimination because Plaintiff told Lieutenant Ewanciw

that she “didn’t want to make a big deal about” the 2008 sexual advance and did not “want to

make this into a irl thine karl a •temale thin’’ Motion at 22•23 Plaintiff Den. at ?.4D6.

I he Court disa car A reasonable I uror could conLiude that Plaintiff was raisina ac ‘amrlaint of

uerder discrirni natio.n wh.iie at the same time expressing concern a.hout the repercussions of

being labeled as that type of person that waived the flagS” (Plaintiff Dep. at 35. and a



reasonable employer could come to the same conclusion. Therefore Plaintiff has sufficiently

demonstrated that her employer was “aware” that she engaged in protected activity.

Plaintiff has also sufficiently established elements three and Ibur of her priinaficie

case—that she was subject to a “materially adverse employment action” and that ‘there was a

causal connection between the protected activity and the adverse emp1oment action.” Kay/or.

609 F.3d at 552. In a memorandum dated March 12, 2011 (four days after Plaintiff formally

complained about him), Sergeant Khalil stated that Plaintiff had violated Department regulations

and requested that “a formal investigation be conducted” regarding several incidents he had had

with Plaintiff “from January 2010 through the present time.” (Smith Aff. Ex. 5). Construing all

reasonable inferences in Plaintiffs favor, the record shows that Sergeant Khalil retaliated against

Plaintiff within days of her protected activity43 by requesting that she be disciplined for multiple

incidents, including incidents that occurred over a year before. Sergeant Khalil’s request for

discipline is an action that “well might have dissuaded a reasonable worker from making or

supporting a charge of discrimination.” Burlington N, 548 U.S. at 68 (citations and quotation

marks omitted), and the “temporal proximity” of the request to Plaintiffs complaint is sufficient

to support Plaintiffs allegation of a causal connection at the prima facie stage. Kay/or, 609 F.3d

at 552. Construing the evidence in the light most favorable to Plaintiff, a reasonable juror could

conclude that Plaintiff’s March 2011 complaint against Sergeant Khalil prompted his retaliation

iei t.o all 01 the acaressve jnctd.ents of di SCI Di inc that occurred theieafter— i.ncludina tife

i.Jtfl,4 ._HL.S.Li._.’!i C’.J

The exact date of PlaintifFs interview with Lic.utenant Ewanciw and .hief Beihenc curl, is not clear from the
record. However. it is clear th at Plaint if complained to l..,ieutenant Schuh on March 8 II (Plaintiff First Disc,
Hr’g. Tr, at 1524).



Assuming arguendo that Defendants have met their burden of proffering “legitimate non-

retaliatory reason[s] for the adverse employment action[s1,” Kayror, 609 F.3d at 552-53 (citation

omitted). the burden shifts back to Plaintiff to show that retaliation was “a but-for cause” of the

adverse employment actions. Plaintiff has met her burden here. A reasonable juror could

conclude that Sergeant Khalil would not have submitted his March 2011 memorandum

requesting discipline against Plaintiff for multiple previous incidents, and would not have

requested that Plaintiff be disciplined for particular acts of insubordination in June 2011 and

October 2011, had she not first submitted a complaint against him in March 2011. A reasonable

juror could also conclude that Sergeant Khalil’s retaliation led to harsher punishments down the

line. For example, the Board wrote in its decision to terminate Plaintiff that it was “significant”

that Plaintiff had engaged in repeated acts of insubordination during a relatively close time

period. Plaintiff has, therefore, sufficiently established, for purposes of summary judgment,

“that the adverse action[s] would not have occurred in the absence of [a] retaliatory motive.”

Zann Kwan, 737 F.3d at 846.

Accordingly, the Court denies Defendants’ motion for summary judgment as to

Plaintiffs claim for retaliation under Title VII.

F. Retaliation under Section 1983

The Second Circuit recently clarified that “retaliation claims alleging an adverse action

because of a coi.npiaint of discrim.ination are actior. able unde.r § 1983 “ Vega, 801 F. 3d at 80.

After the “state action” requirement is met, retal.iation claims unde.r Section 1983 generally

parallel retaliation claims under Title VII. Id. at 82, The Court has already established that

I)efendants were “acting under color of state law,” see Section IV(C)(i), supra, and that

Plaintiff’s Title VII retaliation claim survives summar judgment, see Section 1V(E), supra.



Therefore, the only remaining question is whether the City of Middletown. as a municipality, and

the individual Defendants, as individuals, may be held liable under Section 1983,

As to municipal liability, the Court denies Defendants’ motion for summary judgment as

to Plaintiffs claim against the City of Middletown for retaliation under Section 1983 for the

reasons discussed in Section IV(C)(ii), supra.

As to individual liability. Plaintiff must show that each individual was “personal[ly]

involve[d]” in the retaliation and acted with “discriminatory purpose.” Remnolds. 685 F.3d at 204

(citation omitted). The Second Circuit has made clear that retaliation against an employee for

her discrimination complaint is, by its very nature, intentional discrimination. Vega, 801 F.3d at

82 (“Then a supervisor retaliates against an employee because he complained of discrimination,

the retaliation constitutes intentional discrimination against him for purposes of the Equal

Protection Clause.”). Here, as noted in Section IV(C)(i), supra, the record does not contain any

evidence that the Board members acted with any discriminatory or retaliatory purpose in

terminating Plaintiff The record is similarly devoid of any evidence that Lieutenant Metakes or

Lieutenant Ewanciw acted with discriminatory or retaliatory intent during their investigations.

Therefore, the Court grants Defendants’ motion for summary judgment as to Plaintiffs claim for

retaliation under Section 1983 against Mayor DeStefano, Commissioner Cummings,

Commissioner Vignola. Commissioner McCarey. Commissioner Green. Lieutenant Metakes and

.Lieutenant Lwanciw.

Hcsvever. the. record does contain sufficient evidence for a reasonable juror to infer that

Se-recant Khalii and Chief Bethencourt acted with a retaljatorv motive. \s noted in Section

[V( F 3(i). supl-a. the record supports an inference that Sergeant Khalil retaliated against Plaintiff

within days other protected actis dv by submitting a memorandum requesting that she he



disciplined for multiple incidents, and that he further retaliated against Plaintiff by requesting

specific discipline against her in June 2011 and October 2011. The record also contains

sufficient evidence that Chief l3ethencourt acted with retaliatory animus against Plaintiff after

she formally complained about Sergeant Khalil in March 201 1. For example, Plaintiff testified

that Chief Bethcncourt acted “very hostile” towards her during the March 2011 interviews.

(PlaintitY First Disc. Hrg ‘Fr. at 1525-27). and Attorney Grant testified that during the July 2011

meeting. Chief Bethencourt exhibited “abusive” and “demeaning” conduct, and his behavior was

something Attorney Grant “hadn’t seen [in] 20 years in meetings with chiefs” (Grant Dep. at 12-

13, 23). Accordingly, the Court denies Defendants’ motion for summary judgment as to

Plaintiffs claim for retaliation under Section 1983 against Sergeant Khalil and Chief

Bethencourt.

G. Retaliation under the NYHRL

Plaintiff also asserts a claim against all Defendants for retaliation pursuant to the

NYIIRL. (Complaint’ 81). The NYHRL provides that it is “an unlawful discriminatory practice

for any person ... to retaliate or discriminate against any person because he or she has opposed

any practices forbidden under this article.” N.Y. Fxec. Law. § 296(7). “Retaliation claims under

[NYHRLJ are analyzed under the same burden-shifuing’ framework set forth by the Supreme

Court in McDonnell Douglas Coip. v. Green.” Malena v. Victoria’s Secret Direct, LLC, 886 F.

Supp. 2d 349, 361. (SJXN. Y. 2012) (citations om itted) (alteration in original).

I lowevcr. tue second Crcutt has dc-clinch to decide whether the huttbr” causation

standard that applies to I itie VII retaliation claims also applies to retaliation claims under the

NYHRL. Prior to the establishment of the “but-for” causation standard, a plaintiff only had to

demonstrate that “a retaliatory motive ia\cd a part in the adverse employment actions.”

62



Kleehammer v. Monroe Civ.. 583 F .App’x 18. 21 (2d Cir. 2014) (summary order) (citing

Sumner v. US. Postal Sen.. 899 F.2d 203. 209 (2d Cir. 1990). l’his is a lower standard and

easier for Plaintiff to meet than the “but-for” causation standard. Cf Un/i’, of lbxas Sw. Med.

Or. v.Xassar. 133 S. Ct. 25 1 7. 2533 (2013) (stating that the “motivating factor” standard for

Title VII gender discrimination claims is a ‘lessened causation test” when compared with the

“but-for” causation standard). Although it is not clear whether the “but-for” causation standard

applies to Plaintiffs retaliation claim under the NYHRL, because we have found sufficient

evidence to allow Plaintiffs Title VII retaliation claim to go forward, it is clear that there is

sufficient evidence to satisfy the lesser standard as well. Therefore, the Court denies

Defendants’ motion for summary judgment as to Plaintiffs NYHRL retaliation claim against the

City of Middletown under the analysis detailed in Section IV(F), supra.

As noted in Section IV(D). supra, the NYHRL allows for individual liability under the

‘employer” and “aider and abettor” provisions. N.Y. Exec. Law. § 296(l)(a), (6). In order to be

liable under the aider and abettor provision, an individual must have actually participated in the

retaliation. Robs. 660 F.3d at 107 n.10 (2d Cir. 2011) (“an individual defendant may be held

liable under the aiding and abetting provision of the NYHRLj if he actually participates in the

conduct”) (citation omitted): Hazier v. Pratt Inchis. (USA). No. 10 Civ. 3874 (TLM). 2012 WL

2049498, at *1 n.i (E.D.N.Y. June 6, 2012) (“an individual defendant may be held liable for

retaliation under the INYI IRU ifhe actually nar icmate. in the conduct aivin rise to 4y’

plaintilY s retaliation clai.m’) (citations and quotation marks omitted). Additionally, to qualify

as an “aider and abettor” under the statute. the indi\ idual must “share the intent or purpose of the

principal actor and his participation must he “direct [andj purposefulL.] Hussan, 2012 Wi.

1190649. at *6



As noted in Section lV. supra. none of the individual Defendants can be defined as

“employers under the NYHRL. Additionally, the Board members, Lieutenant Metakes and

Lieutenant Ewanciw cannot he considered “aiders and abettors” of any retaliatory action under

the NYI-IRL because the record does not support an inference that these individuals acted with

retaliatory intent against Plaintiff. See Section IV(F). supra. On the other hand, the Court has

found sufficient evidence to support an inference that Sergeant Khalil and Chief Bethencourt

intentionally retaliated against Plaintiff. See Section IV(F), supra. The Court therefore grants

Defendants’ motion for summary judgment as to Plaintiffs NYHRL retaliation claim against

Mayor DeStefano, Commissioner Cummings, Commissioner Vignola, Commissioner McCarey,

Commissioner Green, I.ieutenant Metakes and Lieutenant Ewanciw, and denies Defendants’

motion for summary judgment as to Plaintiffs NYHRL retaliation claim against Sergeant Khalil

and Chief Bethencourt.

V. CONCLUSION

For the foregoing reasons. Defendants’ motion for summary judgment is granted in part

and denied in part. The Court grants Defendants’ motion for summary judgment as to Plaintiffs

claims for hostile work environment under Title VII. Section 1983 and the NYHRL against all

Defendants: grants Defendants’ motion for summary judgment as to Plaintiffs claims for gender

discrimination under Section 1983 and the NYF-IRL against Mayor DeStefano. Commissioner

Cummines. Commissioner Vionola. CommLsioner McCarev. Commissioner rireen, Chief

.Bethe.ncourt, Lieutenant NI etak.es and Lieutenant .Ewanci.w:. and arants Defend.a.nts’ m.otion for

summary judgment as to Plaintiffs claims tLr retaliation under Section 983 and the NY}--IRL

against Mayor DeStefano. Commissioner Cummings. Commissioner Vignola. Commissioner
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The Court denies Defendants’ motion for summary judgment as to Plaintiffs claims for

gender discrimination and retaliation against the City of Middletown under Title VII. Section

1983 and the NYI IRL: denies Defendants motion for summary judgment as to Plaintiffs claims

for gender discrimination against Sergeant Khalil under Section 1983 and the NYHRL; and

denies Defendants’ motion for summary judgment as to Plaintiffs claims for retaliation under

Section 1 983 and the NYHRL against Sergeant Khalil and Chief Bethencourt. The Court also

denies Plaintiffs motion to strike and denies Defendants’ motion to strike as moot.

All claims against Mayor DeStefano. Commissioner Cummings, Commissioner Vignola,

Commissioner McCarev. Commissioner Green. Lieutenant Metakes and Lieutenant Ewanciw

have been dismissed and they are hereby terminated from the case. The clerk is respectfully

requested to terminate the pending motion (Docket No. 46).

Dated: March 31, 2016
White Plains, New York

SO ORDERED:

JUDITH C. McCARTHY
United States Magistrate Judge


