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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
MICHAEL KATZ, individually and on behalf
of all others similarly situated :

Plaintiff, : OPINION AND ORDER
V. : 12CV 9193(VB)
CELLCOPARTNERSHIP d/b/a VERIZON :
WIRELESS :

Defendant. :
______________________________________________________________ X
Briccetti, J:

Plaintiff Michael Katz brings this putative class action agale$tndant Cellco
Partnershipl/b/aVerizon Wireless (“Verizon”), asserting claims under New York statefdaw
breach of contract and consumer fraud based on an administrative chargel dss¥sszon.

Before the Court are plaintiff’s motidio partially confirm andpartially vacatetwo
arbitration awards (Doc. #72), aptiintiff’s motion to strikefrom the record aridr preclude
admissibility of allof Verizon’sreferences$o anunrelated arbitratioaward and theourt’s
confirmationthereof (Doc. #83. In addition, as discussed below, the Court construes
Verizon's opposition to plaintiffs motion to partially vacatas a motion to confirm the
arbitration awards. (Doc. #82

For the following reasonglaintiff’s motion to partiallyconfirm andpartially vacateis
GRANTED IN PART and DENIED IN PAR{Tplaintiff’'s motion to strike is DENIEDand
Verizon's motion to confirm is GRANTED

The Court has subject matter jurisdiction under 28 U.S.C. § 1332.
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BACKGROUND

The following factual background is drawn from the parties’ submissions in support of
and in opposition to the pending motions.

Plaintiff is a former Verizon subscriber. In 2012, he assigned his account to his non-
matrital partner, Rita Lendaut continued to pay the account bills. Included in those bills was a
monthly administrative charge ranging from $0.40 in 2005 to $0.99 in 2012.

In 2011, plaintiff agreed to Verizon’s customer agreement, which contained antiarbitra
clause requiring the partiéto resolve disputes only by arbitration or in small claims court.”
(Opp’'n Ex. 1). Section 3 of the arbitration agreement provig#ser, in upper caséettersand
bold font “This agreement doesn’t allow class arbitrations even if the AAA or BBB proegdur
or rules would. The arbitrator may award money or injunctive relief only in favor of the
individual party seeking relief and only to the extent necessary to provieewaliranted by
that party’s individual claim.”(ld.).

On December 18, 2012lgintiff filed a complaint in this Court assertipgtativeclass
action claims for breach of contract and consumer fraud under NewsY®dneral Business
Law (“GBL”") Section349, andseekinga declaratory judgment that enforcement of the
arbitration agreement would violate Article Il of the United States Constitution

On March 1, 2013, lpintiff moved for partial summary judgment bis declaratory
judgment claim an®/erizoncrossmoved to compel individual arbitration. On December 12,
2013, the Court denied plaintiff's motion, graniéerizon’s motion, and dismissed the case.

On July 28, 2015, the Second Circuit affirntbd denial of plaintiff's motion for partial
summary judgment and the grant of Verizon’s motion to compel arbitration. However, the

Circuit vacated and remandéedpart with instructionso stay the proceedings pending



arbitration By Order dated August 26, 2015, this Court stayed the case pending arbitration.
(Doc. #46).

On May 9, 2016, plaintiff filed an Amended Demand for Arbitratiefiore the American
Arbitration Associationwhich sought a declaration regarding the enforceability of Section 3 of
the arbitration agreement; damages for breach of contract and consumer fraud under GB
Section349; and individual and general injunctretief underGBL Section 349.The same day,
Verizon movedhis Court todetermine whether the arbitration agreement permitted plaintiff to
seek general injunctive relief.

On May 27, 2016, the Court denied Verizon’s motion, holding the issue was for the
arbitrator todecide in the first instance. The Court also denied plaintiff's cross-mation f
attorney’s fees and costg§Docs. ##62, 63).

On October 28, 2016, the arbitrator issuekkaision(the “October 2016 Decision”)
granting Verizon’s motion for summary disposition and holding plaintiff could reit general
injunctive reliefunder GBL Section 349+e., relief‘on behalf of all present and future
customers of Verizon who are or may be in the future subjected to the alleged Verizon’s
wrongful anddeceptive Administrative Charge practi¢eéWeinstein Decl. Ex. 1)The
arbitratorfound, “[w]hile Section 349 of the GBL grants authority to the Attorney General of
New York State to seek relief on behalf of all Verizon customers, there is no ¢eniguae
statute granting the same poweiridividuals.” (d.).

On December 13, 2016, Verizon tendered a check to plaintiff for $1,500, stating the
check represented a full refund of the disputed administrative charge plus theumaxmount

to whichplaintiff was entitledn damages. Plaintiff rejected the tender.



On June 29, 2017, the arbitrator issued a second decision (the “June 2017 Decision”)
granting Verizon’s motion for judgment on the pleadings. The arbitrator found glaiasf‘not
a customer of Vézon and that he has no obligation to pay the Verizon bill of hishmaital
partner and therefore lacks standing to seek individual ingencglief under GBL Sec. 349.”
(Weinstein Decl. Ex. 2)The arbitratomalsofound plaintiff had not disputed that $1,500
represeted the full amount in disputeThe arbitrator thus rejected plaintiff's request for
individual injunctive relief and an accountirapdordered Verizon to pay plaintiff $1,500
without interest and $500 in attorriigyees. The arbitrdor alsoawardedarbitratorcompensation
in the amount of $13,962.50, to be paid by Verizon pursuant to the arbitration agreement.

Plaintiff seekgo confirm the October 2016 Decision to the extent it holds Section 3 of
the arbitration agreement is enforceable and vacate it in all other respectBeshelet
Arbitration Act(“FAA”) Section 10(a). Plaintiff further seeks to vacate the June P@&Crsion
in its entirety under FAA Section 10(a), and to vacate those parts of the October 2&i6rDe
and the June 2017 Decision (collectively, the “Decisions”) that constitute rulinge ot the
ground that plaintiff's alleged involuntary consent to the standard of review under FAArSe
10(a)(4) amounted to a deprivation of due process under the Fifth Amendment.

DISCUSSION

Legal Standard

“Federal court review of an arbitral judgment is highly deferentike v. Freeman

266 F.3d 78, 86 (2d Cir. 2001ndeed, “[a]court’s review of an arbitration award.is.
‘severely limited,so as not to frustrate thewin goals of arbitration, namely, settling disputes

efficiently and avoiding long and expensiitegation.” Scandinavian Reinsurance Co. v. Saint

Paul Fire & Marine Ins. Co., 668 F.3d 60, 71-72 (2d Cir. 20digtions omited).




“The confirmation of an arbitration award under FAA [Section] 9 is thus genéaall
summary proceeding that merely makes what is already a final arbitration awagment of

the court” Kerr v. John Thomas Fin., 2015 WL 4393191, at *3 (S.D.N.Y. July 16, 2015)

(quoting D.H. Blair & Co. v. Gottdienier, 462 F.3d 95, 110 (2d Cir. 2006)).

“An arbitration award may be vacated {f) the award was procured bgorruption,
fraud or undue meandii) the arbitrators exhibited ‘evident partialitgt ‘corruption’; (iii) the
arbitrators were guilty dmisconduct’or ‘misbehavior’ that prejudiced the rights of aoarty;

or (iv) the arbitratorseéxceeded their powers.’Singh v. Raymond James Fin. Servs., Inc., 2014

WL 11370123, at *2 (S.D.N.Y. Mar. 28, 2014) (quoting 9 U.S.C. § 104&)l, 633 F. Appk
548 (2d Cir. 2015jsummary order) “In addition, as ‘judicial gloss on the[se] specific grounds
for vacatur of arbitration awards, .the court may set aside an arbitration award if it was

rendered ifmanifest disregard of the law.”Schwartz v. Merrill Lynch & Co., Inc., 665 F.3d

444, 451 (2d Cir. 2011) (citations omitted).
“[T]he burden of proof necessary to avoid confirmation of an arbitration award is very
high, and a district couwill enforce the award as long as ‘there is a barely colorable

justification for the outcome reach&d Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL

Irrevocable Tr,. 729 F.3d 99, 103-04 (2d Cir. 2013) (quoting Rich v. Sp&i€ F.3d 75, 81 (2d

Cir. 2008)).

. Motionsto Vacateand/or Confirm

A. Confirmation of the Decisions

Plaintiff seeks to partiallgonfirm andpartially vacatethe Decisions. Verizon opposes
themotionto vacateand, although Verizon does not cross-move to confirm the Decisions,

Verizon states, “thi€ourt should either confirm the decision in its entirety, or reject Katz’s



challenges to the arbitration decision and simply allow the decision to remaiadt’e{Opp’n
at1n.l).
“[W]hen a party moves for the court to consider the merits of an arbitration award, the

court may treat that motion as a motion to confirr8anluis Devs., L.L.C. v. CCP Sanluis,

L.L.C., 556 F. Supp. 2d 329, 332 n.1 (S.D.N.Y. 2008).
Accordingly, because Verizon requestkdtthe Court confirm the Decisioms their
ertirety, andbecausea motion to confirm and a motion to vacate an arbitration award “submit

identical issues for judicial determinatioganluis Devs., L.L.C. v. CCP Hais, L.L.C. 556 F.

Supp. 2d at 333, the Court construes Verizon’s oppositiomagianto confirm theDecisions

B. October 201®ecision

Neither party contests the portion of the October 2Ddéisionconfirming the
enforceability of Section 3 of the arbitration agreement.

However, paintiff seeks to vacatearts ofthe October 201Becisionon the grounds that
the arbitrator exceeded his authority and manifestly disregarded the law.

The Court is nopersuaded.

1. Exceeded Authority

Plaintiff argues Section 3 of the arbitration agreement, which prohibits tik@tmbfrom
awarding gen@l injunctive relief, makes plaintiff’'s claim for general injunctive reliatier
GBL Section349 nonarbitrable. Paintiff thusargues the arbitrator exceeded his authority by
ruling GBL Section 349 does not permit general injunctive relief.

The Courtdisagrees.

“[A]n arbitrator may exceed her authority by, first, considering issues beyomrdtiigos

parties have submitted for her consideration, or, second, reaching issues otdwgioiyenl by



law or by the terms of the partieagreement.”Jock v. Serling Jewelers Inc646 F.3d 113, 122

(2d Cir. 2011). The Court must “uphold an award so long as the arbiwftos‘a barely
colorable justifcation for the outcome reachedId. (citation omitted). However, the court
must vacate an award wheihétlaw or the parties’ agreement categorically prohibits the
arbitrator from reaching an issue so that, in reaching that issue, thetarleikeeeds her
authority.” Id. at 123. Wen “the challenge is to an ‘awattdciding a question which all
conceddo have been properly submitted [to the arbitrator] in the first instaraeatur under
the exces®f-powers standard is appropriate only in the ‘narrowastircumstances. Am.

Postal Workers Union, AFL-CIO v. U.S. Postal Serv., 754 F.3d 109, 113 (2d Cir. 2014) (quoting

Jock v. Sterling Jewelers In&46 F.3d at 122footnote omitted)

Here,plaintiff requested the arbitrator issue an injunction on behalf of “al$ @xitsting
and future New York customers(Weinstein DeclEx. 31 83 seealsoid. Ex. 1), thus
concedinghe question was propersybmitted in the first instance.a?atur under the excess
of-powers standarthereforeis appropriate only in the narrowest of circumstances.

Those circumstances are not present h&gethis Court previously heldle issue
presented regarding the relief sought in arbitratiddresses the remedies the arbitrator may
award, not whether a particular dispute may be properly arbitrated in thadtesice.” Doc.

#63 at 16)seealsoSchatz v. Cetlo P’ship, 842 F. Supp. 2d 594, 604 (S.D.N.Y. 2012).

Accordingly, the arbitrator’s decision that Section 3 is enforceabletaffiee remedies the
arbitrator may award, but it does not prohibit the arbitrator from determirtiether GBL
Section 349 perrts general injunctive relief.

Therefore, the arbitratatid not exceed his powers under Section 3 of the arbitration

agreement by holding GBL Section 349 does not permit general injunctive relief.



2. Manifest Disregard of the Law

Plaintiff next argueshe arbitrator manifestly disregarded the law by holding plaintiff was
not entitled to genat injunctive relief under GBL Sectia3v9.

The Court disagrees.

“To vacate an award on the basis of a manifest disregard of the law, the cdurhdhus
‘something beyond and different from mere error in the law or failure on the pgh# of

arbitrators to understand or apply the fawlock v. Sterling Jewelers In®46 F.3d at 121 n.1

(quoting_Westerbeke Corp. v. Daihatsu Motor Co., Ltd., 304 F.3d 20q2a@dr. 2002)).

“The two part showing requires the court to consider, first, ‘whether the goveamiradiéged to
have been ignored by the arbitrators was well definqalicétx and clearly applicableand,
second, whether the arbitrator knew abthg ‘existence of a clearly governing legal principle

but decided to ignerit or pay no attention to it.”ld. (quotingWesterbeke Corp. v. Daihatsu

Motor Co., Ltd., 304 F.3d at 209). A party must “clearly demonstrate[] ‘that the panel

intentionally defied the law.””STMicroelectronics, N.V. v. Credit Suisse Sec. (USA) LLC, 648

F.3d 68, 78 (2d Cir. 2011) (citation omitted)he Gurt will upholdanaward when the
arbitratordoesnot explainthe reason for his decisid@nthe Court can discern any valid ground
forit. Seeid.

Here,plaintiff's arguments amount toraeredisagreement with the outcoroéthe

arbitration Cf. Bradley v. Merrill Lynch & Co., InG.344 F. App’x 689, 690 (2d Cir. 2009)

(“Other than disagreeing witthe outcome, [appellant] has failed to provide any support for her
claims that the arbitration panel. displayed a manifest disregard of the |lawNoreover, the
arbitrator had valid grounder his decision, assBL Section 349s silentas to whether private

individualsmaybring claimsfor general injunctive relief



Therefore, the arbitrator did not manifestly disregard the law by holdingtifflaras not
entitled to general injunctive relief under GBL Sect8®.

C. June 201 Pecision

Plaintiff seeks to vacafgarts ofthe June 201Decisionon the grounds that the arbitrator
exceeded his powers anthnifestly disregarded the law. Plaintiff also seeks to vacate the June
2017Decisionin its entirety on the grounds that there was evident partiality or corruption in the
arbitrator, and the arbitrator was guilty of misconduct.

The Court is not persuaded.

1. Exceeded Authority

Plaintiff first argues the arbitrator exceededdushorityby awarding attorney’s fees in
the amount of $500 without requesting documentation from plaintiff and without the parties
having attempted to agree on the issue. According to plaMéffzon’stender required
plaintiff to provide Verizon with information regarding the amount of attorney's d&eed, and
Verizon to then tender payment for attorney’s fdles arbitrator only had the authority to reach
the issue if the parties could not agree on the amount.

The Court must vacate an award when “the law or the parties’ agreementicatiggor

prohibits the arbitrator from reaching an issue so that, in reaching that issasaitiador

exceeds her authority.” Jock v. Sterling Jewelers B%6 F.3d at 123.

Here, there was no agreemerglaintiff rejected Verizon’s tender. Thus, the issue of
attorney’sfees was mperly before the arbitrator.

Therefore, the Court finds the arbitrator did not exceed his powers by awardmg yt

fees in the amount of $500.



2. Manifest Disregard of the Law

Plaintiff nextargues tharbitrator manifestly disregarded the lawruling that Veizon
must pay plaintiff $1,500 withounterest Specifically, gaintiff argues the arbitrator did not

justify his decision and ignored doolling cases—Radha Geismann, M.D., P.C. v. Zocdoc, Inc.,

850 F.3d 507 (2d Cir. 2017), and Horn Waterproofing Corp. v. Bushwick Iron & Steel Co., 66

N.Y.2d 321 (1985)—in forcing Verizon's tender of $1,500 on plaintiff.

The Court disagrees.

An arbitrato doesnot intentionally defy the law, and thereby manifestly disregard the
law, whena party failsto identify“authority clearly on point that expresslyeefs thepossible

rationales for the arbitrator’s decisioBeeGMAC Real Estate, LLC v. Fialkiewic506 F.

App’x 91, 93 (2d Cir. 2012) (summary order).
Here,plaintiff has failed to identify authority clearly on point that rejebts possible

rationales for the arbitrator’s decision. In fact, there is support for theatobs decision to

enter judgment in the amount of Verizon’s tendegyse v. Lifetime Entm’t Servs, LL&G79 F.
App’x 44, 48 (2d Cir. 2017) (summaryder) (wherdefendant deposits full amount of plaintiff's
claim inaccount payable tplaintiff, courtmay enter judgment for plaintiff in that amount).
Thus, paintiff has failed to establistine arbitrator intentionally defied the law.

Because the arbitrator did not intentionally defy the ladid not manifestly disregard
the law byruling Verizonmust pay plaintiff $1,50@ithout interest

3. Misconduct

Plaintiff alsoargues the arbitrator is guilty of miscondtatdenying plaintiff the right to

take limited discoverand foropining during a December 16, 2016, telephcmaferencehat

plaintiff wanted discovery so he could use it in another case against Verizon.

10



The Court disagrees.

A court may vacate an arbitration award “where the arbitrators were guilty o
misconduct . . . in refusing teear evidence pertinent and material to the controversyf any
other misbehavior by which the rights of any party have been prejudiced.” 9 UR@)&).
“[M]isconduct occurs under this provision only where there is a denial of ‘fundamental

fairness.” Kolel Beth Yechiel Mechil of Tartikov, Inc. WLL Irrevocable Trust729 F.3dat

104 (citation omitted) “Thus, under [the Second Circuit’s] narrow construction, when a party
seeks to vacate an arbitration award based on evidence that is ‘too rematieitration decision
may not be opened up toiggntiary review.” Id. (citation omitted). The exclusion ofestimony
concerning collateral issues not materiahmarbitrator’s decision does not violate fundamental

fairness. Sebdlat’| Football League Mgmt. Council v. Nat'l| Football League Playasn, 820

F.3d 527, 546 (2d Cir. 2016).

Here, thediscoveryplaintiff soughtwascollateral to the issues on which the arbitrator
resolved the casenamely, Verizon’s tender offer and plaintiff’s lack of standing. Thus, the
arbitrator’s decision not to allow discovery “fits comfortably within his broadrédtion to admit

or exclude evidence and raises no questions of fundamental fairhgg3.Football League

Mgmt. Council v. Nat'| Football League Players Ass’'n, 820 F.3d at 546.

Moreovwer, the Decembet6, 2016, telephone conference in which the arbitrator opined
thatplaintiff wanted discovery so plaintiff could use it in another case againgtovielbes not
constitute arbitrator misconduct. In particular, plairfaffs to show how the arbitrator’s

statement during the telephone conference denied him fundamental fairness.

11



Therefore, the arbitrator is not guilty of miscondiaetdenying plaintiff the right to take
limited discovery or because of his statemeluitisng the December 16, 2016, telephone
conference.

4, Partiality

Finally, daintiff argues there was evident partiality on the part obtihé@rator because
Verizon paid his mandatofges, which plaintiff argueseremorethan nine times the amount to
which he was entitled Plaintiff also relies othe December 16, 2016, telephone conference in
which the arbitrator opined plaintiff wanted discovery so plaintiff could use it in ancdke
against Verizoras evidence of partiality

The Court disagrees.

Evident partiality mst be shown by clear and convincing evideadel Beth Yechiel

Mechil of Tartikov, Inc. v. YLL Irrevocable Trust, 729 F.3d at 186d“may be found only

‘where a reasonable person would have to conclude that an arbitrator was partial tbycoe pa
thearbitration™ id. at 104 (citation omitted). “Although a party seeking vacatur must prove
evident partiality by showing ‘something more than the rappearance of biagp]roof of
actual bias is not required.Id. at 104(citations omitted) (alteteons in original). “Rather,
‘partiality can be inferred from objective factaonsistent with impartiality’’ 1d. (citation
omitted). ‘A showing of evident partiality must be direct and not speculatiice. The same
standard applies for cases ailfggevidence of corruptionSeeid. An arbitrator’s statement that
he would issue a ruling in one party’s favor does not “rise to the level of bias or corruption
necessary to vacate an arbitration award und€(&)(2).” Id. at 106.

Here,the arbitration agreement provided for Verizon’s paymetheérbitrators fees

Moreover, even if those fees exceeded the amoumhichthe arbitrator was enlid—

12



something that isot at all clear from plaintiff's submissiorglaintiff has failed to put forth
anyhing but speculation that the higher fees affected the arbitrator’s intipartlakewise, the
telephone call in which the arbitrator professed his view that plaintiff dessedvéiry to use in
another case against Verizonsofar as its a staterant of his opinionis insufficient to show
partiality.

Thereforeplaintiff has failed to show evident partiality on the part of the arbiteatber
because Verizon paid his feesflmm the December 16, 2016, telephone conference.

D. Due Process

Plainiff seeks to vacate those parts of the Decistbatconstitute ruling of law
Plaintiff argues his consent to arbitration, which providesn inferior system of justice
without true judicial review, was involuntary. Therefore, plaintiff arguesright to due
process of law under thgfth Amendmentvas violated

“To state dFifth Amendment]Due Process claim, a plaintiff must show that: sthje
action(2) deprived him or her of liberty or property (3) without due process of |Barrows v.
Burwell, 777 F.3d 106, 113 (2d Cir. 2015).

Verizon argues plaintiff's claim fails becaug® Court’s holding that plaintiff cannot
showstate actiornn the signig of the private arbitteon agreemenis law of the case.

The Court agrees.

The law of the case doctrine provides “when a court has ruled on an issue, ‘thahdecis
should generally be adhered to by that court in subsequent stages in the sdinéJoiisd

Statesv. Carr, 557 F.3d 93, 102 (2d Cir. 2009) (quotihgted Statey. Quintieri, 306 F.3d

1217, 1225 (2d Cir. 2002)). The doctrine is properly applied only when the parties had a full and

13



fair opportunity to litgate the initial determinatiorSeeWesterbeke Corp. v. Daihatsu Motor

Co, Ltd., 304 F.3cht219.

“Application of the law of the case doctrine is discneticy and does not limit a cowst’

power to reconsider its own decisions prior to final judgme8agendorf-Teal v. Cty. of

Rensselaerl00 F.3d 270, 277 (2d Cir. 1996) (citation and internal quotation marks omitted). A
court “may depart from the law of the case for ‘cogent’ or ‘compelliegsons includingn
intervening change of law, availability of new evidence, or ‘the need teata clear error or

prevent manifest injusticé. Johnson v. Holder, 564 F.3d 95, 99-100 (2d Cir. 2009) (quoting

United Statewy. Quintieri, 306 F.3d at 1230). An intervening change of law requires a change in

controllinglaw. SeeAli v. Mukasey, 529 F.3d 478, 490 (2d Cir. 2008).

In its December 12, 2013, Memorandum Decision, therQrejected plaintiff's claim
that the arbitration agreement unconstitutionally requires him to forfeit his Alticights
becausehere was no evidence “the government had anything to do with either Verizon’s
decision to include an arbitration agreement in its customer contracts, or Vedeois®n to
compel arbitration with its customers(Doc. #39 at 10). Thud,is law of he case that the
“requisite state action is absefrbm plaintiff’'s agreement to arbitratdld. (quotingDesiderio

v. Nat'l Ass’n of Sec. Dealers, Inc., 191 F.3d 198, 206 (2d Cir. 1999)).

Plaintiff argueghe Court’s December 12, 2013, holding does not apply here because it
did not deal with an identical issue to the one currently before the Court. Plaigtif se rely
on the difference betwedhe Article 11l separation of powers claipreviously before the Court

and theFifth Amendment due process claourrently before the Court.

14



Plaintiff's argument is inapposite because state action as to plaintiff's Fifth dkneest
due process claim can be analyzed under the same framework as his ArticlenllISzai

Desiderio v. Mit'l Ass’n of Sec. Dealers, Inc191 F.3dat 206.

Plaintiff furtherarguesCongress’nactmenbf FAA Section 10(a)(4%reates state
action. Plaintiff's argumentacks any support. Furtherjstunpersuasive as it would have this
Court impute state action into every valid arbitration agreement.

Finally, plaintiff argues the Supreme Court’s decision, Wellness Intiivisidt, Ltd. v.

Sharif 135 S. Ct. 1932 (2015), constitutes an intervening change slietwhat the Court

should depart from the law of the cagdaintiff arguesd/Nellness Int’l Network, Ltd. v. Sharif
“confirms by analogy” the need for plaintiff to be aware of the need for consgthieright to
refusearbitration (PI. Br. at24).

The Qurt disagrees.

In Wellness Int’l Network, Ltd. v. Sharif, the Suprer@ourt held Article Il of the

Constitution permits bankruptcy judges to adjudi&trnv. Marshall 564 U.S. 462 (2011)

claims—i.e., claims seekingnly toaugmenthe bankruptcy estate that would otherwise exist
without regard to any bankruptcy proceeding—with the parties’ knowing and voluntagntons
135 S. Ct. at 1941, 1948n contrast, plaintiff's due process claim deals with the
constitutionality ofwaiving judicial review of arbitratiorproceedings. Thuglaintiff's reliance

on Wellness Int’l Network, Ltd. v. Shaiig misplaced

It is law of the case that the requisite state action is absent in the signing oftthgaarb

agreement Plaintiff's Fifth Amendment due process claim thus fails for lacktafie action

15



. Motion to Strike

Plaintiff seeks to strike all referenciesVerizon’s opposition to Schatz v. Cellco P’ship,

AAA Case No. 201300-1262 (Jan. 25, 2015g+ arbitration award-andSchatz v. Cellco

P’ship 2016 WL 1717212 (S.D.N.Y. Apr. 28, 2016)—the court decision confirming the award.
Verizon citedthe award and the decision confirming it for the proposition that the arbitrator did
not manifestly disregard the law in holding GBL Section 349 does not permit genanativg
relief. (Opp’n at 10).Plaintiff argues the arbitration agreemgotverning theSchatzarbitration
applies only to that case, atitereforeany citations to #andthe decision confirming it-are
prohibited.

Plaintiff’ s notion borders on the frivolous.

The language plaintiff relies dn theSchatzarbitration agreemeistates: “An

arbitration award and any judgment confirming it apply oalthat specific case; it can't be used
in any other case except to enforce the award its@idc. #84atEx. 1).

This languageestricts thébinding application of aaward and judgment to the specific
case and parties covered by the arbitration agreerfientever, it says nothing about
prohibiting arbitrators or courts from relying trerationaleof the award or judgment in other
matters And plaintiff offers no support for his argument that such language prathiisiGourt
from consideringudicial precedentNor, in the Court’s view, could he.

Therefore, the Court will not strike references in Verizon’s opposititinetSchatz

arbitration award and the court decision confirming the award.

16



CONCLUSION

Plaintiff's motion topartially confirm andpartially vacatethe arbitrator’s decisions of
October28, 2016, and June 29, 201 GRANTED IN PART and DENIED IN PART

Plaintiff's motion to strike and/or preclude is DENIED.

Defendant’s motion to confirm the arbitrator’s decisions of October 28, 2016, and June
29, 2017, is GRANTED.

The Clerk is instructed to terminate thending motiongDocs. ##72, 83) andlose this
case.

Dated:April 17, 2018
White Rains, NY

SO ORDERED:

Ve

Vincent L. Briccetti
United States District Judge
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