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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
ALVERN JAMES,
Plaintiff, : 13€v-0019(NSR)
-against :
: OPINION AND ORDER
CORRECT @ARE SOLUTIONS, ARAMARK :
CORPORATIONandWESTCHESTER :
COUNTY, X
Defendants. :
_______________________________________________________________ X

NELSON S. ROMAN, United States District Judge

Plaintiff Alvern James (“Plaintiff”) brigs this action pursuant to 42 U.S.C. § 1983
alleging thatDefendarg Correct Care Solutions, LLC (“CCS”) and Aram&&rrectional
Services, LLC (“Aramark”) violated his constitutional rights whitee was confined at
Westchester County Jail (“WCJ"Before this Court aré¢he Motiongto Dismiss ofDefendant

Aramark and Defendant CCS pursuant to Federal Rule of Civil Procedure 12(b)(6).

I. Background

For purposes of this motion, this Court accepts as true theafesteted in Plaintiff's
Second Amended Corgint. Defendant CCS administers medical services at Wief. CCS
Mem. 2-3. Defendant Aramark is employed by Westchester County to providecivcks at
WCJ. Def. Aramark MenB3-4. Plaintiff alleges that on October 28, 20di2approximately 5

a.m, while he wasworking in the kitchen at WCan Aramark employe®I|d him to movea cart

! Aramark was erroneously sued under the name Aramark CorporatiorrB@arkMem. 1.
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containingseveral stainless stgabtsof hot grits Second Am. Compl. 3. While pushing the
cart, a wheetf the cart became jammed becauselobae “diamond pl&ad manmade saddle”
in the floor and caused the container of guatis to spill onto Plaintiff$ody. Id. Someof the
hot grits spilled onto Plaintiffxposed left forearm, which caused Plaintiff's skin to budn.

Plaintiff alleges that aftehe gits spilled his burn went untreated for 5 or 6 hotirkl at 34.

According to Plaintiff, he was not seen by medical personnel until 6 hours after the
accident, and he was never taken to the hospialintiff receivel treatmenfor his burnat WCJ
from CCSemployees Def. CCSMem. 2. Plaintiff alleges that in the weeks that followed the
accident, his bandages were not changedasy6: October 30 and 31, and November 1, 15, 16,
and 17.Hefurtherclaims that he was given inadequate medicahttte, including being asked
to wait while a nurse practitioner ate her lunch before seeingiRlamd that medical personnel

failed to wear gloves when treating him

Plaintiff filed a grievancagainst CCSvith the jail on October 31, 2012 in whible
claimedthat 8 hours passed between his accident and the administration of treatment. CCS Mot.
to Dismiss Ex. D The grievance includes a written statement signed by Plaintiff at 8:25 a.m. on
October 28, 2012 lessthan 4 hours after the accident — in which he states that hedrbady
seen awurse who “didn’t do anything” but told him to “put ice on [the burdfl"at9. The
Grievance report provides thakaintiff wastaken to the nursagainat 8:15 a.m., whertéhe
nurse practitioner appliedgedene creanfan antimicrobial creamyiressed Plaintiff's wound,

and ordered daily follow-up consultations until the burned healed. Also included in the

Zn Plaintiff's handwritten potion of the complaint, it appears that he staaesive hours passed between injury
and treatmentSecond Am. Conip3. However, on the typewritten page of the complaint, Plaintiff statesitha
hours passed between injury and treatmierdt 4.
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grievance is an officer'seport, which recountBlaintiff as sayinghat the “injury occurred
appr. 0500” and that Plaintiff was “advised to apply ice to affected area” aftey bsaorted

to the nurse by another officer.

Plaintiff alleges that a kitchen worKénformed him that Aramark was aware that the
floor plate was loose prior to the accitle®laintiff also states that he was not trained to move
the equipment he handled, and that Aramark’s equipment was improperly maintdmed.
internalgrievance was filetdy Plaintiff at the WCJdvith respect to Aramark or the loose floor

saddle.

Il. Legal Standard

On a motion to dismiss for “failure to state a claim upon which relief can be @yfante
Fed. R. Civ. P. 12(b)(63lismissal is proper unless the complaint “contain[s] sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its fashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007));
accordHayden v. Patersqrb94 F.3d 150, 160 (2d Cir. 2010). “Although for the purposes of a
motion to dismiss [a court] ust take all of the factual allegations in the complaint as true, [it is]
‘not bound to accept as true a legal conclusion couched as a factual allegatjbal,’556 U.S.
at 678 (quotingr'wombly 550 U.S. at 555).

When there are weplleaded factualli@gations in the complaint, “a court should assume
their veracity and then determine whether they plausibly give rise tatileraent to relief.”Id.
A claim is facially plausible when the factual content pleaded allows a court “tcedraw

reasonable inference that the defendant is liable for the misconduct allédjeat. 678.

3t is unclear from Plaintiff's complaint whether thamedkitchen worker wasnAramarkemployee
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Ultimately, determining whether a complaint states a facially plausible claim upoh relief
may be granted must be “a contsypiecific task that requires the reviewing kda draw on its
judicial experience and common senskl’ at 679.

“Pro secomplaints are held to less stringent standards than those drafted bys)awyer
even followingTwomblyandlgbal.” Thomas v. Westchestéto. 12-€V-6718 (CS), 2013 WL
3357171 (S.D.N.Y. July 3, 2013). The court shaeladpro secomplaints*‘to raise the
strongest arguments that they suggestevilly v. New York410 F. App’x 371, 374 (2d Cir.
2010) (summary order) (quotirgrownell v. Krom446 F.3d 305, 310 (2d Cir. 2006fJee also
Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) ¢&en afterTwombly though, we remain
obligated to construe a pro se complaint liberglly‘However, even pro se plaintiffs asserting
civil rights claims cannot withstand a motion to dismiss ssteeir pleadings contain factual
allegations sufficient to raise a right to relfove the speculative levellackson v. N.Y.S.
Dep't of Labor 709 F. Supp. 2d 218, 224 (S.D.N.Y. 20{@)otingTwombly 550 U.S. at 555)
(internal quotation marks omsttl). Dismissal is justified, therefore, whettbe complaint lacks
an allegation regarding an element necessary to obtain’ralef therefore, the “duty to
liberally construe a plaintiff's complaint [is not] the equent of a duty to rewrite it.”

Gddzahler v. New York Medical Collegg63 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (internal

citations and alterations omitted).

Thematerialsthat may be considered on a motion to dismiss are theserted within
the four corners of the complaint, the documents attached to the complaint as gxhtany
documents incorporated in the complaint by refererdeCarthy v. Dun & Bradstreet Corp.
482 F.3d 184, 191 (2d Cir. 200Mpne way alocument may be deemed incaited by

reference is where the complaint “refers to” the documeQT Infrastructure Ltd. v. SmitR61
4



F. Supp. 2d 220, 224 n. 2 (S.D.N.Y. 201Especially important to the inquingf whether to
consider a document outside the complanthether [intiff has notice of the documents
outside the complaintCortec Indus., Inc. v. Sum Holding L,.B49 F.2d 42, 48 (2d Cir. 1991)
(“[T]he district court ... could have viewed [the documents] on the motion to dismiss because
there was undisputed notiae plaintiffs of their contents and they were integral to plaintiffs'
claim.”). Converselywhen the defendant includes documents that do not fall into these
categories, “a district court must either exclude the additional material ane tleichotion on
the complaint alone or convert the motion to one for summary judgmeand .afford all parties
the opportunity to present supporting materigtied| v. City of N.Y,.210 F.3d 79, 83 (2d Cir.
2000) (internal quotation marks omitted). “In additiongdngse a pro se plaintiff's allegations
must be construed liberally, it is appropriate for a court to consider fadegdtadns made in a
pro se plaintiff's opposition memorandum, as long as the allegations are congtbktéme w
complaint! Brooks vJacksonNo. 11 Civ. 6627(JMF), 2013 WL 5339151, at *3 (S.D.N.Y.

Sept. 23, 2013).

Here, Defendan€CSincludedPlaintiff’'s grievance repoit'‘Grievance”) as an exhibit to
its motion to dismiss. The Grievamsassubmittedto the warden othe WCJas pat of internal
complaint procedure as required under the Prison Litigation Reform Act (“PLRAg)eba
plaintiff may bringcertain actionso court? Plaintiff filed the grievance on October 31012
andwas deniedn November 21, 20122CSMot. to DismissEx. D. The Grievance includes

Grievance Investigation Form, a Special Report, including officeprts and a Report of

* The relevant séion of the PLRA4A2 U.S.C. § 1997e(grovides: “No action shall be brought with respect to
prison conditions under section 1983 of this title, or any other Federal lavgrispaer confined in any jail, prison,
or other correctional facility until shcadministrative remedies as are available are exhausted.”
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Inmate Injurycompleted by Plaintiff Id. In his complaint, Plaintiff specifically refers to the
grievanceby noting that thattempted administrative channels before filing this suit. Although
Plaintiff did not include the grievance as an exhibit, Plaintiff nonetheless inatepgdhe
grievance by referenceFurther, Plaintiff is clearlaware of the existence of the docurnand

all of the information contained withgiven that he signed the decision to deny his grievance.
Second Am. Compl. 6. Where plaintiff has actual notice of all the information in the movant's
papers and has relied upon these documents in frahergpmplaint the necessity of translating
a Rule 12(b)(6) motion into one under Rule 56 is largely dissipaBadtéc Industries, Inc. v.
Sum Holding L.R.949 F.2d 42, 48 (2d Cir. 1991). Therefore, the court will consider the
grievanceas incorporatedly reference into Plaintiff’'s complaiim deciding the motion to

dismiss.

Defendant Aramark also included documenith its motion to dismiss thaire outside
the complaint.Namely, Aramark included the agreement between Aramark and Westchester
County to provide food services to WCJ. Aramark submitted a motion to dismiss to the court but
asks, in the alternative, that the cduanslate itgnotion to a motiorior summary judgment in
the instance that the court considers documents outside the pleadings. The conot figad®n
to convert Aramark’s motion to dismiss to a motion for summary judgment so that ¢leenagtt
may be considered. As the agreement is not incorporated by reference nor ioteatiff's
claim, it is imppropriate for consideration on a motion to dism@srtec Indus.949 F.2d at 48.
Accordingly, the court will exclude consideration of the additional document included by

Aramark and insteaatonsider only the facts in Plaintiff's complaint dnldintiff's Grievance.

® The pro forma complaint provides that documents “related to the exhaasfjcadministrative remedies” may be
attached as exhibits. Second Am. Conipl.



1. DefendantCCS’s Motion to Dismiss

TheCruel and Unusual Punishments claabthe Eighth Amendment forms the basis of
a convicted prisoner’s claithathe or she is not being providadequate medical cafe
Caiozzo v. Koremarb81 F.3d 63, 69 (2d Cir. 2009J.0 establish an Eighth Amendment claim
arising from inadequate medical treatment, a prisoner musttslavthere wasa “deliberate
indifference to [a] serious medical needstelle vGamble 429 U.S. 97, 104 (1976). Under
this standard, nison officials are required to ensure that prisoners receive adequate medical
attention. Farmer v. Brennan511 U.S. 825, 832 (1994However but “not every lapse in
medical care is a constitutional wron&alahuddin v. Goord467 F.3d 263, 279 (2d Cir. 2006).
To determine if the prisoner’s Eighth Amendment rights were violated, cquofigaatest with a
subjective and an objective componelit. The test requireslg@intiff to showfirst, that the
alleged deprivation of medical care was “sufficiently sesi@nd] resufed] in the denial of the
minimal civilized measure of life’'s necessitieBarmer v. Brennan511 U.S. 825, 834 (1994)
(internal citations omittegd and secondhat the prison officiahctedwith a sufficiently culpable

state of mind.Salahuddin467 F.3d at 280.

a. Objective Test

The first requirement for a showing of an Eighth Amendment violatitimaighere was

a deprivatiorof carethat was sufficiently serious, which is determinedibyobjective test with

® Plaintiff does not specify in hisomplaint whether he was a gréal detainee or a convicted and sentenced
prisoner at the time of the alleged conduct. The result, however, is the ‘Falt@ugh a deliberate indifference
claim must be brought under different constitutional provisions dépgod the Plaintiff's statusthe Eighth
Amendment for convicted prisoners and the Fourteenth Amendmepriefiial detainees-the standard for
evaluating claims of deliberate indifference is the same under both ameadmbomas v. Westchester @y,
No. 12CV—-6718 (CS), 2013 WL 3357171, at *3 n.9 (S.D.N.Y. July 3, 2046);alscCaiozzo v. Koremarp81
F.3d 63, 69 (2d Cir. 2009).



two prongs. Thdirst prong iswhether the prisoner was actually denied adequate medical care.
Salahuddin467 F.3d at 279%[T]he prison official’s duty is oly to provide reasonable care,”

id, and thus, “prison officials who act reasonably [when responding to an jroaatetbe

found liable under the Cruel and Unusual Punishments Claeseyier, 511 U.S. at 845.
Conversely, liability may result where prison officials fail taie reasonable measutres

response to a medical nedd.at 847.

The second prong of the objeve test is whethehe alleged deprivation @hedical care
was sufficiently seriousSalahuddin467 F.3d at 279. “[T]he prisoner must prove that his
medical need was a condition of urgency, one that may produce death, degeneratioemer e
pain” Johnson v. Wrigh412 F.3d 398, 403 (2d Cir. 2005) (internal quotation marks omitted);
seealso Chance v. Armstron443 F.3d 698, 702 (2d Cir. 1998) (“The standard for Eighth
Amendment violations contemplates a condition of urgency that may resulteinetatjon or
extreme pain.”) (internal quotation marks omitteRelevant factors regarding the seriousness of
the condition include: “(1) whether a reasonable doctor or patient would perceivedtoaim
need in question as ‘important and worthy of comnwe treatment,’ (2) whether the medical
condition significantly affects daily activities, and (3) ‘the existenaehobnic and substantial
pain.” Brock v. Wright315 F.3d 158, 162 (2d Cir. 2003) (quoti@gance v. Armstrond,43
F.3d 698, 702 (2d Cir. 1998). The inquiry is “fapecific” and “must be tailored to the sfiiec
circumstances of each cas8rhith v. Carpente316 F.3d 178, 185 (2d Cir. 2003), meaning that
“[i]n cases where the inadequacy is in the medical treatment given, the segauaguiry is
narrower.”Salahuddin467 F.3d at 280. For instanceheve a prisoner claims that the care

providedwas adequate but that thevas a delay or interruption administration courts may



“focus on the challenged delay or interruption in treatment rather than the pasorderlying

medical condition alon& Smith 316 F.3d at 185.

Plaintiff alleges that he was denied treatment for five or six hours afteritibé in
incident and that he was denied proper follow-up treatment by not having his bandages properly
changed or his wound properly cleaned. The first allegation is based on the dedaymet,

which requires focusing on the delay rather than the underlying condition alone.

Plaintiff claims that the prison officials were natd immediately after the accident of
Plaintiff's injury, but did not adequately respond $ewverahours. However,by Plaintiff’'s own
admission, he was seen by a nurse shortly after the acaitmthen ibecame clear a few
hours later that the injumgquired further treatment, Plaintiff's burn was tredtether. Even
allowing for a few hours dapse,“[c]ourts in this Circuit have repeatedly held that pain
experienced for even longer than two to three hours does not rise to the level of An Eight
Amendment violatiori. Mitchell v. New York City Dept. of Correctigrig¢o. 10 CV 0292(RJH),

2011 WL 503087, at *4 (S.D.N.Y. Feb. 14, 2011) (listing cases where up to 8 to 9 hours of lapse
between injury and treatment was not considered seridaesdgia v.Doe 473 F. Supp. 2d 462,

464 (S.D.N.Y. 2007) (adopting recommendation to dismiss claim where jail staff did not send

" In his complaint, Plaintiff alleges that five and six hours passed bathis injury and treatmerecond Am.
Compl. 3, 4. In his grievance, Plaintiff alleges that the time lapse was 8 hGuiesvance 3. In the grievance,
however, plaintiff signed a “Statement Form” on 8:25 a.m. on October 28, th@l@ate of the accident. In his own
words, Plaintiff writeshat the accident occurred “around 5 am” and that he was taken to the nursedvtiim ttb
put ice on it.” CCS Mot. to Dismiss Ex. Dat11 (nonpaginated exhibjt Given that he signed this statement at
8:25 a.m. and stated himself that he had already been seen by the nurs@oisshile that 5 hours passed between
his injury and treatment. However, reading the complaint liberaltyait be the case that Plaintiff is referring to
the fact that 5 or 6 hours passed between the accident and when he returaeditsetiior the second time, after a
blister had formed on his arm. At the second visit, the nurse wrappetifPaivound and administered
antimicrobial cream. For purposes of this motion, the court will taket®faiclaim to refer tothe second visit

after his burn formed a blister.



plaintiff to hospital after slipping and falling on his back until the day afeefah); Rodriguez v.
Mercadqg No. 00€V-8588, 2002 WL 1997885, at *9 (S.D.N.Y. Aug. 28, 2002) (dismissing
claim where plaintiff was seen within eight or nine hours of the incident by awhcse

prescribed him Tylenal)

The injury Plaintiff sustainedncompassedn area “about 8 inches by 6 inches” and
caused him extreme pairsecond Am. Compl. 3The burn was characterized as “thitelgree”
in the Grievance, although Plaintiff does not allege the severity of his burn in the @dmpla
Although this court determined that second degree burns sustained from spilling hoardffee
that resulted in blistering the size of “a couple of fingers” was not seRoessley v. GreerNo.
02 Civ. 5261(NRB), 2004 WL 2978279 (S.D.N.Y. Dec. 21, 20049weverthe severity and
size of the burn is more significamt this case. While there was no threat of death or
degeneration from Plaintiff's injury, Plaintiff did allege that his wound causacekireme pain,

as aserious burn likely would.

Further,“the failure to provide treatment for an otherwise insignificant wound may
violate the Eighth Amendment if the wound develops signs of infection, creating ansiabsta
risk of injury in the absence of appropriate medical treatm&mith,316 F.3d at 18Gccord
Odom v. KernsNo. 99-€V-10668, 2008 WL 2463890, at *7 (S.D.N.Y. June 18, 20085
and open wounds that eventually became infecteddd be serious medical negdf Plaintiff's
bandages were not changed on six different occasions in the weeks following ras balieged
suchfailure mightresult ininfection In fact, in his Grievance, Plaintiff states that his burn was
“infested with baatria from puss discharge not being cleaned with disinfectans [sic] and

wrapping has a foul odor.” Grievanae4. Thereforereading the complaint in the light most
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favorable to thero sePlaintiff, there is a plausible allegation@ferious injury ifPlaintiff’s

Complaint.

I. Subjective Test

The second requirement for an Eighth Amendment violasi@nsubjective teshat asks
whether theaccused Eighth Amendment violaemted with a “sufficiently culpable state of
mind.” Salahuddin467 F.3d at 280. In Eighth Amendment prison-conditions cases,
sufficiently culpable state of mind ‘ideliberate indifference to inmate health or safeBatmer
v.Brennan 511 U.S. 825, 834 (1994) (internal quotation marks and citation omitted). A prison
official mayonly be found liable if “the official knows of and disregards an excessive risk to
inmate health or safety.ld at837. “This ‘deliberate indifference’ element is equivalent to the
familiar standard of ‘recklessness’ as used in criminal I&R€lps vKapnolas 308 F.3d 180,
186 (2d Cir. 2002) (quotingarmer, 511 U.S. at 839-40). In order to meet this standaed,
“charged officia[must] act or fail to act while actually aware of a substantial risk that serious
inmate harm will result.Farmer, 511U.S. at 836—37.Mere negligence on the part of a prison

official is not sufficient taconstitute deliberate indifferencéd at 835-37.

Even if Plaintiff's burn is a serious medical condition, Plaintiff must also shatv th
“defendants acted or faill¢o act while actually aware of a substantial risk that serious inmate
harm would result.Farid v. Ellen 593 F.3d 233, 248 (2d Cir. 2010) (alterations and internal
guotation marks omitted)in examining the factsevenin the light most favorable toeh
Plaintiff, there is no indication that defendant CCS acted with the requisite stailedofNone
of CCSs activitiescould be deemed to reach tbeel of criminal recklessnesg:irst, the

Grievance makes clear that the Plaintiff saw a nsos@ aftehis accidentand subsequently
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followed up with a nurse a few hours latéfhe bare fact of delay suggests at most negligence,
and the Supreme Court irstellecautioned that mere negligence is insufficient to state a claim
under 81983."Linden v. Westchester Counlyo. 93 Civ. 8373 (MBM), 1995 WL 686742, at *3
(S.D.N.Y. 1995). Even if Plaintiff’'s wounds were not changed on six occasions over the course
of three weeks as allegatiere is nothing more in Plaintiff’'s complaint that makes a plausible
claim that defendants knew and consciously disregarded an excessive risktith $°keealth

and safety His burnwasbandaged within houisf the accidenandtreated thereafter

At best, Plaintiff makes out a claim for negligence, which has longlbsdrio be
insufficient to sustain a claim under the Eighth Amendm8&ete Estelle v. Gamblé29 U.S. 97,
106 (1976) (“[A] complaint that a physician has been negligent in ... treating a trezofidéion
does not state a valid claim of medical mistrezt under the Eighth Amendmemedical
malpractice does not become a constitutional violation merely because the vicpns@anar.);
Chance 143 F.3d at 703 (“negligence, even if it constitutes medical malpractice, does not,
without more, engender constitutional claim.”)Hill v. Curcione 657 F.3d 116, 123 (2d Cir.
2011) (“Medical malpractice does not rise to the level of a constitutional violatiossuthie
malpractice involves culpable recklessress act or a failure to act by a prison dodhat
evinces a conscious disregard of a substantial risk of serious harm.’gt{@ftemd internal
guotation marks omitted). “While not changing [] bandages daily may potentially atoount
negligence,” ocasional failure to change bandages, withouatttempanying state of minid
not sufficient to state a claimhomas v. Westchest&o. 12-€V-6718 (CS), 2013 WL

3357171, at *5 (S.D.N.Y. July 3, 2013).
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Plaintiff alsoargues that hehould have been takémthe hospital to determine the
severity ofhis burns.Failure to seek outside medical advice alon®issufficient to allege
deliberate indifference because “mere disagreement over the proper treatesembidreate a
constitutional claim.”Chance vArmstrong 143 F.3d 698, 703 (2d Cir. 1998The prisoner's
right is to medical carenot the type or scope of medical care which he personally desires.”
Gonzales v. Wrigh665 F. Supp. 2d 334, 337 (S.D.N.Y. 2009) (quoting ex rel. Hyde v.
McGinnis 429 F.2d 864, 867 (2d Cir. 19703.CSemployees did not believe that Plaintiff’s
injury warranted a hospital visit, and even if Plaintiff disagreed, such disaccordaistiooiable.
Thus, Plaintiff has not plausibly alleged that CCS had the requisite state ofnoirtter to state

a claim br deliberate indifference.

For the reasons stated above, Defendant CCS’s motion to dismiss is grantedpeth r

to Plaintiff’'s Eighth Amendment deliberate indifference claim.

b. DefendantAramark’s Motion to Dismiss

Plaintiff alsobrings this action against Aramark, a food service provider for the WCJ,
under 42 U.S.C. 81983 for “failure to train, no proper protective equipment, old, rundown and
not maintained equipmehtSecond Am. Compl. 5. Plaintiff was working in the kitchen under
the instructiorof Aramark employees at the time the accident occurred. Plaintiff’s claims are
that Aramark, through its employees, did not fix a dangerous condition that causemlantacc
and thatPlaintiff was not properly trained to handle the cart he was asked to Reslding the
complaint liberally, as affordedmo seplaintiff, it seems that Plaintiff's clains that Aramark
failed to protect Plaintiff from a risk of harm in violation of his Eighth Amendment taghe

free from cruel and unusual punishmeWith a failure to protect claim, plaintiff must show that
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he is “incarcerated under conditions posing a substantial risk of haamierv. Brennan511
U.S. 825, 834 (1994), and that prison officidta[ew] of and disregafeéd] an excessive risk to
inmate health or safety Id. at 837. “Whether ... prison official[s] had the requisite knowledge
of a substantial risk is a question of fact subject to demonstration in the usualineiaging
inference from circumstantial evidence, and a fact finder enaglude that ... prison official[s]
knew of a substantial risk from the very fact that the risk was obviasitier, 511 U.S. at 842.
Plaintiff alleges that Aramark, though its employees, was aware of the lepserdi plate in the
floor that causethe accident in which he was injuraddthat Aramarkdid nothing taemedy

the situation. However, the court need not reach the issue of whether Plaintiff padipgeyg
notice and failure to protect because Aramark is not subject to liability under 42 1983

due to the fact that it is not a state actor.

i. StateActor

Aramark, a private defendant, may only be held liable under 81983 if it‘acteer the

color” of state law Section 1983 states:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cesctus
be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privilegesinomunities

secured by the Constitution and laws, shall be liable to the party injurad
action at law, suit in equity, or other proper proceeding for redress. . . .

42 U.S.C. 81983. A private defendamay be considered a state adtoough the application of

one of three tests: the close nexus test, the state compulsion test, and the puioirctesict

To find state action under the close nexus tdstye[must beja sufficiently close nexus

between the State and the challenged action df #etity so that the action of the latter may be
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fairly treated as that of the State itseBlum v. Yaretskyd57 U.S. 991, 1004 (1982) (internal
citation omtted). Being regulated by the state alone does not elevate the status -cta@on
actor to that of a state actdd. This test ensures that constitutional standards apply only to

action for which the state isé'sponsibl¢’ so that the entity may fairly be treated as the sldte.

The state compulsion test requires a showingthieastate actor has “exercised coercive
power or has provided such significant encouragement, either overt or covehe ttiadice

must in law be deemed to be that of the St&kin v. Yaretskyd57 U.S. 991, 1004 (1982).

To show state action under the public function test, the action mtst bkearly
governmental in nature as to amount to a public functidoran v. Federal Bureau of Prisgns
No. 09 Civ. 8561(ALC), 2013 WL 1143617, at *12 (S.D.N.Y. Mar. 19, 2013). “The public
function test as applied is quite stringent and under the doctrine an extraordiovanlymber of
functions have been held to be publibde v. Harrison 254 F. Supp. 2d 338, 343 (S.D.N.Y.
2003) (quotinRuhlmann v. Ulster County Dept. of Social Servi2&4 F. Supp. 2d 140, 166
(N.D.N.Y. 2002)) (internal quotation marks omitted)Acts of prison employees wil] almost
certainly be considered acts of the State whatever the terms of their employhh@nvath v.
Westport Library Ass’n362 F.3d 147, 151 (2d Cir. 200hlowever, he Supreme Court held
that the negligent acts of a private physician working under contract to provideahssvices
to prison inmates was considered state actiest v. Atkins487 U.S. 42, 54-57 (1988).
Further, t]| he mere fact that aipate actor is paid by state funds, or is hired by a state actor, is
insufficient to establish state actiofmanuel v. GriffinNo. 13 Civ. 1806(JMF), 2013 WL

5477505, at *5 (S.D.N.Y. Oct. 2, 2013).
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In addition, a private employer is not liable under 81983 for injury committed by its
employees unless such action is taken in furtherahag official policyor custon Monell v.
Dep't of Social Serv. of the City of New Y,@R6 U.S. 658, 691 (1978) (“it is when execution of
a government's policy or custom, whether made by its lawmakers or by those &dicts or
acts may fairly be said to represent official policy, inflicts the injury that thergawent as an
entity is responsible under § 19893 see also Mora v. Camden Coun@jvil No. 09-4183
(JBS), 2010 WL 2560680, at *10 (D.N.J. June 21, 2010) (“in order for an entity such as Aramark
to be liable under § 1983, Plaintiffs must show that the entity had a relevant polistang
and that the policy caused the constitutional violat)onA policy is made fvhere the
decisionmaker possesses final authority to establish municipal policy sfitateo the action
ordered.” Pembaur v. City of Cincinnat475 U.S. 469, 481 (1986) (plurality opiniom.
custom is an act “that has not been formapproved by an appropriate decisionmaker,” but that
is “so widespread as to have the force of laBd” of County Comm’rs of Bryan County,

Oklahoma v. Browyns20 U.S. 397, 404 (1997).

There is nothing in the complaint that suggests that Aramark shoulelabed as a state
actor. Further, other than conclusory statements that Aramark was apptisedafditiorof
the floor,Plaintiff makes no allegations that there was systematic failure on Aramark® fix
potential hazards in the kitchen area that could harm prisoners in violation of the Eighth
Amendment.There are no facts to make a plausible claim that Aramark’s failure to preigent th

accident was due, even in part, to the furtherance of a policy or custom.

8 «A lthoughMonell dealt with municipal employers, its rationale has been extended to prisitesses.Rojas v.
Alexander’'s Dept. Store, In©24 F.2d 406, 408 (2d Cir. 1990)
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1V, State Law Claims

In construing the complaint liberally, Plaintiff’s complaint could be read as asserting
claims under state law for negligence and/or medical malpractice. Pursuant to 28 U.S.C.
§1367(c)(3), a district court may decline to exercise supplemental jurisdiction over state law
claims where it has dismissed all federal claims over which it had original jurisdiction. Having
dismissed all of Plaintiff's federal claims under Rule 12(b)(6), it would be inappropriate to
adjudicate his state law claims, and thus the Coust declines to exercise supplemental jurisdiction

over any purported state law claims.

V. Conclusion

For the foregoing reasons, Defendant Aramark’s Motion to Dismiss and Defendants
CCS’s Motions to Dismiss are GRANTED. The Clerk is respectfully directed to terminate the

pending Motions, (Doc. 50 & Doc. 44), and terminate CCS and Aramark from the case.

Dated: October 24, 2013 SO ORDERED:

White Plains, New York

Jo’ull’b

NELSON S. ROMAN
United States District Judge
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