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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THOMAS LEAVEY,

Plaintiff,
-against- No. 13-cv-0705 (NSR)
INTERNATIONAL BROTHERHOOD OF OPINION & ORDER

TEAMSTERS — THEATRICAL TEAMSTERS
LOCAL UNION No. 817, and THOMAS J.
O’DONNELL,

Defendant,

NELSON S. ROMAN, United States District Judge

Plaintiff Thomas Leavey, a member of the International Brotherhood of Teamsters —
Theatrical Teamsters Local Union No. 817 (“Local 817” or the “Union™), initiated the instant
action against Local 817 and Thomas J. O’Donnell (“O’Donnell,” together with Local 817 or the
Union, “Defendants”) for refusing to provide access to documents and information in violation
of the Labor Management Reporting and Disclosure Act (“LMRDA™), 29 U.S.C. §§ 414, 431(c),
and 440; breach of the duty of fair representation in discriminating against Plaintiff in job
referrals and in refusing to provide Plaintiff with job referral information, pursuant to Section 8
of the National Labor Relations Act (“NLRA™), 29 U.S.C. § 158, and Section 301(a) of the
Labor-Management Relations Act, 1947 (“LMRA™), 29 U.S.C. § 158(a); and for discrimination
in job referrals in retaliation for exercising his free speech rights, pursuant to the LMRDA, 29
U.S.C. § 411 et seq.

Before the Court is Defendants’ motion for summary judgment. For the following

reasons, Defendants’ motion is GRANTED in part and DENIED in part.
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BACKGROUND

The following facts, unless otherwise notatgbased orthe undisputed facts this
matteror supporPlainiff's version of events.

Plaintiff is and has been a member of Local 817 since 1974. (Pl.’'s 56.1 1 1.) O’Donnell
has been the president of Local 817 since approximately January 2012 and was préngously
Secretary Treasurer of Local 817 from 1990 to 2012. 1(2) Local 817 is a labor organization
as defined in Section 2(5) of thbRA, 29 U.S.C. § 152(5).Id. 1 3) The Union is the
exclusive collective bargaining agent for various captains, drivers, helpers| gogiipment
drivers, and warehousemen working in the motion picture, television, commercial, video, live
event, theater, and concert hall industridd. {4) Plaintiff has worked as a captain, driver, and
helper, among other things, since he began shaping with the Union in 186%59.) He first
began working as a captain in the 1980d. { 60.)

l. Union’s Process for Referraland Captain Seledbn

Local 817 refers drivers, helpers, loaders, and other labor to employment through its
hiring hall. (Pl.’s 56.1 1 6.) The Union also refers captains to employment on televidion a
film jobs; however, those referrals are not made through the Uniwimig hall. (d. § 7)

Captains are responsible for managing transportation on a production; workingosliticgns to
ensure a production’s transportation, staffing, and driving needs aretafiitiently and cost
effectively; and supervising the setld(Y 8) A captain also enforces the terms afdlective
bargaining agreeme(ttCBA”) on a particular job to which the captain is assignédl. (2)

The Majors’ Agreement is a CBA covering 23 major studidg. [ 1516, 113.)The
Majors’ Agreement does not cover every production, and, even to the extent it does cover a

production, there are sometimes modificatiorid. { 15.)



While there may be certain accommodations to the Majors’ Agreement, O’Donnelhakogut
them n writing. (d. 1 17#18.)

Article 3-A of the Majors’ Agreement governs the selection of captailas.f 33.)
When requested by a company, the Union submits the names of five availablescafuti
From there, the Company narrows down the lishtee captains and thereafter the Union makes
the final designation.Id. § 33.) This process is referred to as the “list of fiveld. (f 34.)
Captains not selected from a list of five are typically considered for thereduction to the
extent they are still availableld( 1 36.) In certain instances, a producer will request a captain
by name, or O’'Donnell recommends captains that are available and he feels are suitgabto
(Id. 1 33) O’Donnelltestified that héakes into account the demands of a given job, an
employer’s preferences, and the relative experience of cggtamwsver, there is no written
criteria governing how O’Donnell should select the initial list of five nangles  37.)
Additionally, O’'Donnell considers his own interactions with the captain, feedbackpitiom
employers, feedback from executive board members, and feedback from oth@&saaptee
selection process(ld. 1 39.) O’Donnell does not track how he applies tfesters (Id. T 40)
Often, the captain selection process is conducted over the phone, and O’Donnell does not keep
notes or records dhose calls. I¢l.  35) O’Donnelltypically does not employ the list of five
process for low budget films, and, in the event there are no availabdénsat create a list of
five, O’Donnell may need to create a captaildl. { 34) On certain occasions, O’'Donnell
discusses producer feedback with captains, including negative feedlzthck43.)
Il. Plaintiff's Selection as Captain

Even in instances where management or producers have indicated they did not wish to

work with Plaintiff, O’Donnell stillhasplaced Plaintiff's name on the list of fivePI('s 56.11



45.) O’Donnell explained he does this when the industry is busy or when he atterajitsto t
producer into giving Plaintiff a second chanchl. { 45.)

In Plaintiff’'s opinion, he believed that the Union blacklisted him by slandering his
reputation. Id. 1 41) He also testified that producers crossed his name off the list for pbtenti
captain positions so as not to “alienate” O’Donneldl. { 42.) Plaintiff was also told by
O’Donnell that he was a “Class B captainld. (1 48.)

Plaintiff experienced a decline in captain work beginning in October 20417 48.)

From 2006 to 2010, Plaintiff was ranked in the middle of the list of captains with regard to
annual earnings; however, Plaintiff has ranked sedtoiaist from 2011 to the presentd.|

From October 2011 to the present, Plaintiff has earned approximately $150,000 to $200,000 less
than similarly situated captainsld() Additionally, while Plaintiff worked approximately 149

days as a captain in 201d.( 63), he only worked 70 days as a captain in 2013 66) and

100 days as a captain in 2013d. (] 68.) Plaintiff earned $186,500 in 201d. {| 65), $154,000

in 2012 {d. 1 67), and $180,000 in 2013d.(1 69.)

Plaintiff has received positive feedback from producers on various jobs, including his
performance on the sets of “Premium Rush” and “Publicalddr (d. 1 49) In certain
instancesPlaintiff was requested by produc¢osbe a captain(ld. 1 49)

O’Donnell has had in-person and phone conversations with Plaintiff to discuss Paintiff
complaints regarding the referral system and has mefteged to meet with PlaintiffThose
meetings typically have occurredice a year over the past 10 yeatd. §{ 56.) During those
meetingsPlaintiff told O’Donnell that senior captains should be offered work; however,

O’Donnell told Plaintiff that ppducers have the right to refuse whomever they waat.J 67.)



[I. Plaintiff's Alleged Free Speech

Plaintiff points to several instances in which he exercisedftae Speechrights. First,
Plaintiff sets forth evidence regarding a seriesmoidents in which Plaintiff's support for certain
individuals allegedly detracted from his ability to obtain captain work. It is unédpat
Mickey Fennell wanted to become a captdial.’s 56.1Y 89) Plaintiff was open regarding his
support for Fennell to become a captain, and he believed he shared this support with Union
officers. (Id. 1 9Q) Plaintiff also supported HenBoyle, whom Plaintiff testified lost work
because he was outspoken regarding Union isgieesfT 91, 93 The Union did not object to
Plaintiff's requests that Boyle work on jobs at which Plaintiff was the capfiin{ 92.) The
Union was aware of Plaintiff's support for Boyle as Plaintiff continueddaest Boyle on his
jobs. (d. 1 94.) Plaintiff also supported John Brady in his attempts to become a member of the
Union. (d. 1 96.) Plaintiff offered to testify on Brady’'s behalf in Brady’s lawsuit agathe
Union, but did not explicitly tell the Union he supported Brady's lawsiit) However,
Plaintiff bdieves that Union officers learned of Plaintiff's support for Brady thinotig
“grapevine.” (d.)

Second, Plaintiff vocalized a series of grievances to union members or unicaffiti
1995, Plaintiff lodged a complaint regarding the length oétittook for Maurice Fitzgerald to
be appointed to a certain captain,jepecifically that Fitzgerald was referred ahead of Plaintiff
(Id. 1102.) In 2008, Plaintiff and other individuals working on the set of “30 Rock” sent a
petition to the Union objecting to a trade of the Election Day holiday with the day iioa¢jow
Thanksgiving Day. I¢l. 199.) During a Union meeting, Plaintiff spoke out abouttitaide.

(Id.) In November 2010, Plaintiff complained to O’Donnell regarding the working conddions



the set of “Premium Rush.”ld  97) In particular, Plaintiff felt the producers were sending
him a message by providing him a small, noisy, crowded, and unsecure working $pace. (

Third, Plaintiff sent O’'Donnell (and in one instance, O’Donnell and the Union’s
executive board) several correspondence regarding complaints with tespeicin activity. In
June 2002, Plaintiff sent a letter to O’Donnell and the Union executive board regasding t
appointment of Whalen over Plaintiff for a particular captain ja. Y(103.) Plaintiff claimed
he should have received the job because he was senior to WHdlgnn Quly 2005, Plaintiff
sent a letter to O’Donnell stating that Plaintiff was being blacklisted by the Unioatihigh
name wasxxluded from the captains listld( § 104.) In June 2012, Plaintiff sent O’Donnell a
letter complaining that he was denied work and stating that he was beingda/fasjobs. I1¢.

1 106.) The letter purported to file a grievance “against all Hollgdv/and Independent

Producers of Films, Motion Picture and Television shows and Productions” on behallf of “al
Teamster Captains.” (Anspach Decl., Ex. B at Ex) 1&ter that same month, the Union
responded to Plaintiff's letter requesting more spetyfisith regard to Plaintiff’'s grievance.

(Pl’s 56.1 1 109.) Plaintiff subsequently sent a letter to O’'Donnell in July 2012 outlimtagnce
categories of documents he sought to pursue his grievance. (Anspach Decl., Ex. B at Ex. 18.)
The Union did not respond to that letter. (Pl.’'s 56.1 1 121.)

Additionally, Plaintiff made inquiries about and complaints regarding themetirefund
and scholarship fund.Id; 1 126.) Plaintiff also lodged general, unspecified complaints
regarding the assignment of captain workl. { 122.) Plaintiff is a member of Teamsters for a
Democratic Unior(*TDU”) . (Id. T 85.) Plaintiff believeshe told O’Donell that he was a

member of TIJ but could not recall the specifics of when he told O’Donnédl. 1 86.)



V. Plaintiff's Requests for Documents and Information

Any individual working on a job is entitled to have a copy of the operative CBA upon
request. (Pl.’s 56.1 § 1110’Donnell typically does not make copies of the contract available
until they are fully executed.Id) Plaintiff has requested the operative CBA on multiple
occasions, and Plaintiff did not receive agopthe CBA on every occasionld({ 33)

According to O’Donnell, in certain instances Plaintiff did not receive & obthe CBA because
it was universal and Plaintiff already had a copg.) (

The Union renegotiated the Majors’ Agreement in 2018. Y(113.) During an October
2013 membership meeting, the proposed changes were read out to Union mamebielgintiff
requested a copy of the renegotiated agreemén). Rlaintiff abstained from voting on the
proposed changes because he was not afforded an opportunity to see the proposed changes in
writing. (Id.) Plaintiff requested a copy of the CBA for “London Calling” (aka Spiderman) in
March 2013. Id. § 114.) O’Donnell told Plaintiff that since Spiderman was covered by the
Majors’ Agreement and since Plaintiff possessed the Madm@ieement, he already had the
relevant contract for Spidermand.) There is no evidence that Plaintiff received a copy of the
CBA for “A Further Gesture.” I¢l.  115.)

Union members also are entitled to a copy of the Union’s constitution and bylaws upon
request (Id. 1 116.) In February 2012, the Union membership approved amendments to the
constitution and bylaws.Id.) During the February 2012 meeting, members were told that they
would receive a copgf the new constitution and bylaws once thargdes were approved by the
International Brotherhood of Teamsters (“IBT”)d.] Plaintiff received a copy of the amended
constitution and bylaws in or around December 2013 (following approval by i@&T) {18),

and he received a copy of the previous constitution and bylaws on July 17, RDEB11(7.)



In connection with his June 2012 grievance, Plaintiff requested copies of all documents
pertaining to Plaintiff's work, all producer requests for captains, all caasnsince January 1,
2012, copies of referrals to production companies, copies of the list of captains, indheding t
seniority and number of days worked in 2012, copies of the records of captain eamings, a
copies of the “shape hall rules” for captainkl. { 119.)

STANDARD ON A MOTION FOR SUMMARY JUDGMENT

Rule 56 of the Federal Rules of Civil Procedure provides: “The court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexngl faat
and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P. 56(a). The moving
party bears the initial burden of pointing to evidence in the record, “including depagsitions
documents [and] affidavits or declarationisl.”at 56(c)(1)(A), “which it believes demonstrate|[s]
the absence of genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323
(1986). The moving party may also support an assertion that there is no genuine dispute by
“showing . . . that [the] adverse party cannot produce admissible evidence to shugpeact.”

Fed. R. Civ. P. 56(c)(1)(B). If the moving party fulfills its preliminary burdenpthes shifts to

the non-moving party to identify “specific facts showing that there is a gerssune for trial.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986) (internal citation and quotation marks
omitted). A genuine dispute of material fact exists when “the evidence isheuchreasonable

jury could return a verdict for the nonmoving partyd. at 248;accord Benn v. Kissan&10 F.

App’x 34, 36 (2d Cir. 2013) (summary order). Courts must “constru[e] the evidence in the light
most favorable to the non-moving party and draw] ] all reasonable inferencesawvoits f

Fincher v. Depository Trust & Clearing Cor®604 F.3d 712, 720 (2d Cir. 2010) (internal

guotation marks omitted). In reviewing the record, “the judge’s function is ngeHito weigh



the evidence and determine the truth of the matter,” nor is it to determine a \sitrestbility.
Anderson477 U.S. at 249. Rather, “[tlhe inquiry performed is the threshold inquiry of
determining whether there is the need for a triéd.”at 250.

Summary judgment should be granted when a party “fails to make a showingestitoic
establish the existence of an element essentibbtgarty’s case, and on which that party will
bear the burden of proof at trialCelotex 477 U.S. at 322. The party asserting that a fact is
genuinely disputed must support their assertion by “citing to particular @amaterials in the
record” or “showing that the materials cited do not establish the absencka genuine
dispute.” Fed. R. Civ. P. 56(c)(1). “Statements that are devoid of any specificyletd with
conclusions, are insufficient to defeat a properly supported motionrfonary judgment.”
Bickerstaff v. Vassar CoJl196 F.3d 435, 452 (2d Cir. 1999). The nonmoving party “may not
rely on conclusory allegations or unsubstantiated speculatkdIC v. Great Am. Ins. Cp607
F.3d 288, 292 (2d Cir. 2010) (internal citation and quotation marks omitted). Moreover, “[a non-
moving party’s]selfserving statement, without direct or circumstantial evidence to support the
charge, is insufficient to defeat a motion for summary judgmefinther v. Depository Trust &
Clearing Corp, No. 06 Cv. 9959 (WHP), 2008 WL 4308126, at *3 (S.D.N.Y. Sept. 17, 2008)
aff'd, 604 F.3d 712 (2d Cir. 2010) (cititgonzales v. Beth Israel Med. Ct262 F. Supp. 2d
342, 353 (S.D.N.Y. 2003)

DISCUSSION

LMRDA Sections 104 and 20LClaims

Section 104 of the LMRDA provides that “[i]t shall be the duty of the secretary or
corresponding principal officer of each labor organization, in the case ddlddbor

organization, to forward a copy of each collective bargaining agreementayadeh labor



organization with any employer to any employee who requests such a copy andightesses
such employee are directly affected by such agreement . ...” 29 U.S.C. § 414. Section 201
further requires that a union make available to its members a copyohg#stution and bylaws.
29 U.S.C. §431(a), (c).

Defendants contend thBtaintiff's LMRDA claims regarding requests for documents and
information are meritless because, among other things: (1) Local 817°¢ isdlicprovide
copies of CBAs to the uniomembers working under those agreements; (2) Plaintiff was
provided access to three CBAs, specifically, the Majors’ Agreementuthér Gesture” CBA,
and the “Spiderman” CBA,; (3) the newly renegotiated Majors’ Agreement wasxaouted at
the time Plaitiff requested that agreement; (4) Plaintiff was provided access to 8bcal new
constitution and bylaws once those documents were approved by the InternationahBoathe
of Teamsters; and (5) the June 2012 request for information was not made in good fagh. (Def
Mem. at 2124.)

Plaintiff counters that, among other things: (1) Defendants mtasgrovide Plaintiff
with CBAs for certain jobs he was working on; (2) Defendants “do not maintain any records of
requests for contracts or when contracts are provided”; (3) despite his cé¢hgpnhew
constitution and bylaws upon their approval after the advent of this litigationtifPldid not
receive a copy of the existing constitution and bylaws; (4) Plaintiff's 2068 request for
information was intended to help Plaintiff “better understand the captainalgdescess and
how he was treated”; and (5) even if the June 2012 request was “illegitimate,Brefewere
nevertheless required to turn over the information. (Pl.’s Opp. at 8-11.)

O’Donnell acknowledged that “it's the right of any member” to receive a cogeof t

CBA governing a particular job; however, Local 817 does not track membersstedar

10



copies of contracts(Hunter Aff., Ex. B at 112:5-7.He further testified that Rintiff requested
copies of CBA “[o]n multiple occasions” and received copies of the contracts “several times.”
(Id. at 112:13-16.) O’Donnell recalled two occasions on which Plaintiff did not receive copies
of the CBA (d. at 113:17-21): (1) O’Donnell tollaintiff that he already had a copy of the
governing contract since “it’'s universal,” and (2) O’'Donnell told Plaintifitf in keeping with
the Union’s practice, he would receive a copy of the CBA once the Union had a colpg of “t
fully executed agreement.1d( at 112:15-113:2.Plaintiff, on the other hand, testified that he
“had trouble getting contracts.’'H(nter Aff., Ex. A at 17:6—7.Plaintiff further testified that he
did not receive the 2013 Majors’ Agreement, nor did he receive the CBAs governingthier
Gesture” or “Spiderman.”ld. at 141:2-144:16.)

At the summary judgment stage, the Court’s function is not to weigh the evidence, but
simply to inquire whether there remain disputed material facts such traighkee need for a
trial. See Andersqrd77 U.S. at 249-50Here, Defendants cannot definitively establish that
Plaintiff did notreceive copies of the requested CBA&ecause the Court must examine the
evidence in the light most favorable to Plaintiff as the non-moving party and dreasdihable
inferences in his favor, the Court ultimately finds that Plaintiff hasceffily pointed to
genuine factisputes material to the question of whetherdoeived copies of requested CBA
S0 as to render summary judgment on this issue inappropriate.

With respect to Plaintiff's receipt of the Union’s constitution and bylawgmants
assert that Plaintiff in fact recedt@ copy of the amended bylaws in or around December 2013.
(Hunter Aff., Ex. B at 118:23-120:8.) Indeed, minutes of the Union’s December 21, 2013
General Membership Meetimgdisputablyindicate that Plaintiff was in attendance at that

meeting during whah “[c]opies of the Local Union By aws that were recently updated were

11



distributed to the members.” (Anspach Decl., Ex. P.) Plaintiff nevertheless cotitahids
should have received a copy of the preexisting constitution and bylaws prior sodiioval of
the new constitution and bylaws. (Hunter Aff., Ex. A at 14@Q0%{“[I]f we were working
under the bylaws, whatever bylaws we were working under at that time, if theneswveren’t
approved, apparently we were still working under bylaws and that’s the oned $iavel been
sent.”). Plaintiff admits that he did not go to the union hall to request a copy of thestange
constitution and bylaws, explaining that he would “have to cross the George Washindgs B
the Triboro Bridge” to do so.Id. at 146:25-147:2 In any event, Plaintiff received a copy of
the preexisting constitution and bylaws on July 17, 2013 (Hunter Aff., Ex. K.)

As Defendants point out, Plaintiff's complaint clearly is based upon the atiedh#t he
did not receive a copy of the amended constitution and bylaws. (Compl. { 27.) ThadCeest
with Defendantghat Plaintiff's argument that he did not receive the preexisting constitution and
bylaws “is apost hoattempt to survive summary judgment.” (Defs.’ Reg@) In light of the
evidence that Plaintiff received a copy of the amended constitution and bylav@gurt grants
Defendants’ summary judgment motion with respect to Plaintiffs LMRDA Sectdrnciaim.
SeeSummerville v. Local 7869 F. Supp. 2d 648, 658-59 (M.D.N.€ffjd, 142 F. App’x 762
(4th Cir. 2005) (holding Plaintiffs LMRDA claim has “no legal validity” et “it is
uncontested that all of the documents and information Plaintiff requested . . . wete in fa
produced.”).
Il. LMRDA Section 101(a)(2) Claim

Plaintiff alleges that Defendants discriminated against him in job referradtaliation to
Plaintiff's exercise of his free speech rights in violation of the LMR3%®ction 101(a)(2) of the

LMRDA provides that “[eyery member of any labor organization shall have the right to meet

12



and assemble freely with other members; and to express any views, arguropimioms; and

to express at meetings of the labor organization his views . . ..” 29 U.S.C. § 411(a)(8pn“Sec
101(a)(2) protects union members from direct interference with union membegsitsoim
retaliation for their expression of opinions concerning union activiti#gatidalone v. Local 17,
United Bhd. of Carpenters & Joiners of Ah52 F.3d 178, 183 (2d Cir. 1998) (citiGgtter v.
Owens 753 F.2d 223, 228 (2d Cir. 1985)). A claim under Section 101(a)(2) of the LMRDA may
be premised upon discrimination in referrals to employm&eeMaddalone 152 F.3d at 184—

85; see also Murphy v. Int'l Union of Operating Engineers, Local7l@ F.2d 114, 123 (6th Cir.
1985) (determining plaintiff's LMRDA claims to be actionable where allegsttichination
concerned the “manipulat[ion] [of] a work referral system”). To succkgstate a claim for
retaliationin violation of the LMRDA, a plaintiff must establish the following: “(1) hasxduct
constituted ‘free speech’ under the LMRDA; (2) that the speech was a oatise Union taking
action against him; and (3) damage€dmmer v. McEnteéNo. 00€v-7913RWS, 2006 WL
3262494, at *10 (S.D.N.Y. Nov. 9, 2006) (citations omitted).

Plaintiff points to the following instances of purported “free speech” thaahas
prompted Defendants’ retaliation vis-a-vis Plaintiff's decline in captaikw@) a June 3, 2002
letter from Plaintiff addressed to O’Donnell and the Union executive board negduidilack of
captain work and th&nfair” system for assigningaptain work (Anspach Decl., Ex. B at Ex.
11); (2) a July 28, 2005 letter from Plaintiff addressed ©ddnell regarding Plaintité
exclusion from a captainsst (id. at Ex. 13); (3) a June 4, 2012 letter from Plaintiff to O’Donnell
purporting to file a grievance “against all Hollywood and Independent PredotcErims,

Motion Picture and Television shows and Productions” on behalf of “all Teamster Cafithins

at Ex. 16); (4) a July 31, 2012 letter from Plaintiff to O’'Donnell explaining a request¢ftain

13



categories of documents to pursue his grievance outlined in the June 4de#teEK. 18)(5)
Plaintiff's circulation in 2008 of a petition regarding the swap of the Election Dagayald. at
Ex. 15); (6) Plaintiff's inquiries and complaints regarding the retirement &nd scholarship
fund (Pl's 56.1 § 126); (7) a November 2010 verbal complaint to O’Donnell regarding working
conditions on the “Premium Rush” joid (11 9798); (8) Plaintiff's abstention from a
membership vote on changes to the Majors’ Agreement at an October 2013 union membership
meeting d. 1 113); (9) unspecified complaints on behalf of all captains regarding asaigrime
captain workid. § 122); (10) Plaintiff's support of Henry Boylel(  122);(11) Plaintiff's 1995
complaint regarding Maurice Fitzgerald’s receipt of work before athptains with more
experienceid. 1 102); (12 Plaintiff’'s support for Mickey Fennell in his attempt to become a
captain (d. 11 88-90); and (13) Plaintiff's support for John Brady to become a member of the
Union (PI. 56.1 1 96). (Pl.’s Opp. at 12-13.)

Courts in this jurisdiction are clear that free speech within the meaning dViDRA is
speech made “in the context of the union democratic process, i.e. pejugeaprimarily
addressed to other union membeegher than free speech at largéléimer v. Briody 759 F.
Supp. 170, 176 (S.D.N.Y. 1991) (emphasis addszh;also Monaco v. SmitHo. 00€v-5845
(RMB), 2004 WL 203009, at *9 (S.D.N.Y. Feb. 2, 2004zolias v. IBEW LU 363No. 09¢v-
7222 (RO), 2013 WL 3682926, at *8 (S.D.N.Y. July 1, 2013)Hétmer, the court granted
defendants’ motion for summary judgment with respect to plaintiff's LMRDAiagitan claim.

Id. at 171. The court concluded that plaintiff failed to present evidence “that he et kisic
belief in the corruption of the [union’s] leaders to his fellow members.” 759 F. Supp. at 177.
Similarly, in Kazolias the court held that plaintiffs’ speech was not protected by the LMRDA

because plaintiffs neither “alleged [nor] demonstrated that their complaitits contentherein

14



were in any way communicated to union members.” 2013 WL 3682926, at *8. Finally, in
Monacq the court granted defendants’ motion for summary judgment on plaintiffs LMRDA
retaliation claim because “[p]laintiff's statement directed solely toupgwisor is not the type
of speech that Title | of the LMRDA was designed to protect.” 2004 WL 203009, at *9.

Under this framework, it is clear that Plaintiff's letters to O’'Donf@O’Donnell and
the executive boardjo not constitute “free speech.” Plaintiff has failed to present any evidence
that his complaints, letters, and grievances, or the substance thereof, wetenazated to other
union members. Moreover, neither case Plaintiff relies upon for the propositiopgbahs
regarding the job referral systencategoricallyfree speech is binding upon this cousee
Kelsey v. IATSE294 F. Supp. 1368 (E.D. Pa. 1964},d sub nom. Kelsey v. Philadelphia Local
No. 8 of Int’l Alliance of Theatrical Stage Emp. & Moving Picture Mach. Operators of U.S. &
Canada 419 F.2d 491 (3d Cir. 1969nd United Bhd. of Carpenters, Local 5259 N.L.R.B.
574 (N.L.R.B. 1984}. Having determined that Plaintiff's June 3, 2002; July 28, 2005; June 4,
2012; and July 31, 2012 letters do not qualify as “free speech” under the LMRDA, the court need
not analyze the remaining two factors with respect to those letters.

The Court turns next to the second factarhether the union member’s speech was a
cause for the union taking actiagainst him. Causation is established by demonstrating a
“direct nexus between the union’s action and the member’s exercise of his 8§ 411 higyes
v. Local 106, Int'l Union of Operating Engineefdo. 86¢€v-41, 1995 WL 30576, at *21
(N.D.N.Y. Jan. 20, 1995ff'd sub nom. Mayes v. Joné&® F.3d 402 (2d Cir. 1995).

“[Clonclusory remark[s] cannot support the demonstration of a causal conne@ionticelli v.

L In any event, Plaintiff misreadéelsey InKelsey the court held that speech is protected where it “concern[s] a
matter of interest to the members of the union,” which is consisiéntive law in this district. 294 F. Supp. 1368
at 1375. The couthere did not create a bright line rule that speech regarding the union nefecesds is
necessarily protected free speech.

15



Zurich Am. Ins. Grp.16 F. Supp. 2d 414, 436-37 (S.D.N.Y. 1998). Moreover, “the absence of
selective prosecution or dissimilar treatment defeats a claim of retaliation uad#i®DA.”
Hussein v. Hotel Emps. & Rest. Union, Local 88 F. Supp. 2d 360, 367 (S.D.N.Y. 2000)
vacated on other groundst Fed. Appx. 39 (2d Cir. 2001) (citifRjcks v. Simong59 F. Supp.
918, 924 (D.D.C. 1991)).

Defendants advance a series of arguments attacking any purported conneceem betw
Plaintiff's speech and his receipt of captain jobs: (1) the Union had no knowledge of most of
Plaintiff's speech; (2) the record is devoid of evidence of animus on the Union’snuh(8)a
there was asubstantial time gap between Plaintiff's speech and the purported decline in his
receipt of captain jobs. (Defs.” Mait 6-8.) While there are certainly large gaps in time
between certain of Plaintiff's proffered examples of free sp@exhPlaintiff's circulation of a
petition in June 2008 or his 1995 complaint regarding Maurice Fitzgenadthivhen he claims
he began to see a decline in his captain work, which tends to support Defendants’ afgaiment t
no nexus exists, Plaintiff rightfully points out that temporal proximity is meyeé/means of
establishing a connection between speech and the Union’s action. (Pl.’s Opp. &intg) (ci
Sumner v. United States Postal Serv899 F.2d 203, 209 (2d Cir. 1990)).

More fatal to Plaintiff’'s Section 101(a)(2) claim, however, is the fa¢tRbantiff simply
has failed to proffer any evidence tending to establish teag@ech caused the alleged decline
in Plaintiff's captain jobs. Plaintiff argues that beginning in late 2010 through 20b&ghe to
engage in more protected activity; specifically, his November 2010 complaiiiDemaell
regarding “Premium Rush,” his support of Henry Boyle, and his support of John Brady. (P
Opp. at 16.) Plaintiff points to a subsequent decline in his earnings from 2011 tas2012

evidenceof retaliation for that activity(ld. at 16—17). However, Plaintiff's 2013 earnings were
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nearly the same as his 2011 earnings. (Pl.’s 56.1 {1 65P&8nYiff testified that he
complained to O’Donnell about the insufficient working conditions on the set of “Premium
Rush.” (Anspach Decl., Ex. A at 99:22-100:2@Igintiff later confirmedhat he did not
experience those conditions on subsequent jobs (Anspach Decl., Ex. A at 101:8-13) and that
O’Donnell intervened to prevent producers on “Premium Rush” from firing Plésntibf
captain. (Anspach Decl., Ex. A at 103:18-104:3.) With respect to the Boyle inéthantiff
testified that he called Boyle after Boyle got in a “shouting match” witho@i2ll’s father;
however Plaintiff admitted that he never told any union officer that he supported Boyle.
(Anspach Decl., Ex. A at 105:8-106:4”dditionally, O’Donnell testified that he was not aware
that Plaintiff supported or assisted Boyle. (Anspach Decl., Ex. B at 153:9-15.)y Antaihtiff
testified that John Brady complained about missing meal money (Anspach Deé&l.aEk69:5-
15); however, Plaintiff has failed to adduce any evidence that he engagedorotatied “free
speech” wih regard to Brady’s complaint. To conclude that these isolated incidents, even
considered together, promptextaliationwould require the Court tmake an illogical leap.
Plaintiff's own testimony is equally unavailingn support of his claim that he was being
discriminated against, Plaintiff testified that Heelieve[d] that the discriminatiosould have
beenvery likely that [producers] were pleasing [O’Donnell] in not acceptingifi@ff]” for
captain work. (Anspach Decl., Ex. B at 117:4@nphasis added)When pressed for proof on
this point, Plaintiff pointed to the fact that he wasn’t workinigl. &t 117:8-9.) With regard to
his claim that he was blacklisted by the Union, Plaintiff testified tiid, [his] opinion people
that are talking about my name and my job ability when they haven't met me vielhiblg is to
be slandered . . . .”Id. at 179:21-24) (emphasis added). A party’s own supposthan$e is

being discriminated against, when lacking evidentiary support, are insufticienthstand
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summary judgment.

Defendantson the other hand, have set fagthdencedemonstratinghat Plaintiff’s
decline in captain work is attributable to Plaintiff's own poor reputation. (Defst! 8 16.)In
particular, Defendants point to the affidavits of producers who have worked withifP failn
his affidavit, M. Blair Breard declared thais experience working with Plaintiff on a feature
film was “so negative” that he “strike[s] his name” “whenever his name is on tlué &sailable
Captains for a project on which I'm working . . . .” (Bread Aff..)] Scott Ferguson, a producer
of studio and independent film and television productiamsilarly stated in his affidavit that he
“would not contemplate doing another job with [Plaintiff] as [his] captain” sitaetiff “fall[s]
short” with respect to essential captain skills. (Fergégar[f 3-6.) In his affidavit, Sean
Fogel, an assistant unit production manager in the film industry, stated that he digciot s
Plaintiff as captain when presented with his name on a list of available caféage! 1 2
Celia Roque, a producer and production manager in the movie industry, declared that she does
not choose Plaintiff as captain when his name appears on the list of five bbesesed “better

choices for captains.” (Roque Aff. § 8.) Mari Jo Winkler-loffreda, an execptodwer in the

2 Plaintiff contends that affidavits of previously unnamed producers shotilibrconsidered by this Court pursuant
to Rule 37 of the Federal Rules of Civil Procedure. (PIl.’s Mot.)aR&le 37 provides that “[i]f a party fails to
provide information ordentify a witness as required by Rule 26(a) ort{e,party is not allowed to ugieat
information or witness to supply evidence on a motion . . . unlesaitheefwas substantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(1). A party hassponsibility to supplement its Rule 26 disclosure only “when
the omitted or afteacquired information ‘has not otherwise been made known to the othiesghnting the
discovery process.”Marvel Worldwide, Inc. v. Kirky777 F. Supp. 2d 720, 727 [BN.Y. 2011)aff'd in part,
vacated in part sub nom. Marvel Characters, Inc. v. Ki6 F.3d 119 (2d Cir. 2018juoting 8A Charles Alan
Wright & Arthur R. Miller, Federal Practice and Proced&r2049.1 (3d ed. 2010) Though Defendants did not
disclose the exact identity of the producers, they did, as Plaintiff acknowledigelwse “various producers” in their
initial disclosures. (Pl.’s Mot. at} Plaintiff was aware of the identity of the producers through prevjousl
produced documents and dsjimn testimony.More to the point, Plaintiff was aware that these producers, as
Plaintiff's former employers, were in a position to speak to Plainp#dgormance. As such, the Court will consider
the affidavits of the producers in support of Defertdamotion.
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move industry who worked with Plaintiff on the set of “Premium Rush,” stated in Inganaff
that she had been “reluctant” to select Plaintiff as captain due to his “badti@pamong
producers” but O’'Donnell “urged [her] to give him a chafic(Winkler-loffreda Aff. § 3) She
further stated that she found Plaintiff's “communication skills and his orgemahskills less
than satisfactory”id.  5) and has subsequently declined to work with Planitdi. 1(12)

There is absolutely no basis on thedencebefore this Court to conclude that
Defendantsetaliated against Plaintiffis-a-visthereferral of captain workRather, the record
reflects that, to the extent Plaintiff experienced a decline in captain iwar&s due to his own
reputation. And, in any event, Plaintiff's 2013 earnings were nearly the same as his 2011
earnings, which cuts against Plaintiff’'s argument that he received lesslumto his exercise of
his free speech rightsAccordingly, the Court grants Defendants’ motion for summary judgment
with respect to Plaintiffs LMRDA Section 101(a)(2) claim.

II. Duty of Fair RepresentationClaims

Plaintiff’'s second and third claims relate to alleged breaches of the diaiy of
representation (“DR”). In particular, Plaintiff alleges that Defendants acted arbitrarily an
capriciously in denying him job referrals (second claim) and that Defendanted him access
to requested job referral informati@ird claim) (Pl.’s Opp. at 9, 21.A union certified under
theNLRA owes to its members a duty of fair representatiazolias v. IBEW LU 363No. 09-
cv-7222 RO LMS, 2012 WL 6641533, at *9-10 (S.D.N.Y. Dec. 11, 2é4@)rt and
recommendation adopted in paNo. 09¢v-7222 RO, 2013 WL 3682926 (S.D.N.Y. July 1,
2013)(citing Vaca v. Sipes386 U.S. 171, 177 (1967)). “A union breaches its duty of fair
representation if its actions ‘can fairly be characterized as so far outsidéearange of

reasonableness” . . . that [they are] wholly “arbitrary, discriminatory, loadnfaith.”” Spellacy
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v. Airline Pilots Ass’Ant’l, 156 F.3d 120, 126 (2d Cir. 1998) (quothigline Pilots Ass'n, Int’l
v. O'Neill, 499 U.S. 65, 67 (1991) (quotations omitted)). Review of union activity for an alleged
DFR lreach “must be highly deferential, recognizing the wide latitude that negstiaeed for
the effective performance of their bargaining responsibilitie&vozdenovic v. United Air
Lines, Inc, 933 F.2d 1100, 1106 (2d Cir. 1991) (quotdi\eill, 499 U.S. at 66).

A. Claim Regarding Job Referrals

Plaintiff alleges that Defendants breached their DFR by discriminating agamsith
respect to job referrals. A union member may assert a DFR claim based upon a union’s
“wrongful refusal to refer him for work. Kazolias 2012 WL 6641533, at *9-10 (citing
Breininger v. Sheet Metal &kkers Int'l Ass’n Local Union No.,6493 U.S. 67, 82 (1989)). To
successfully assert a DFR claim, a plaintiff must establish: (1) the union aete@uthitrary or
discriminatory manner, or in bad faith and (2) a “causal connection between the union’s
wrongful conduct and their injuries.Spellacy 156 F.3cat 126. Bad faith is evidenced by an
“improper intent, purpose, or motive” and “encompasses fraud, dishonesty, and other
intentionally misleading conduct.ld.®

For the same reasons set forth in Sectiosuiprag Plaintiff has failed to proffer sufficient

evidence that the Union acted in an arbitrary or discriminatory manner, or in lbadfais

3 The statute of limitations for a DFR claim is six montB&e Eatz v. Local Union No. 3 of |.B.E.\\@4
F.2d 29, 33 (2d Cir. 1986). Plaintiff asserts that the six month timedpghiould be tolled due to delayed discovery
or the continuing violation doctrines. (Pl.’s Opp. at)Zbhat very argument, however, was rejected by the court in
Kazolias and this Couragrees that neither doctrine is applicable to DFR clafbee Kazolias2012 WL 6641533,
at *12;see also Phelan v. Local 305 of United Ass’n of Journeymen, and Apprentices of PlumbinfiténBipe
Indus. of U.S. & Cand&@73 F.2d 1050, 1060 (2d Cir. 1992). A DFR claim accrues when Plaintiff eddgaould
become aware that he was being retaliated against with respect to refe€aradias 2012 WL 6641533, at *12.
Here, Plaintiff argues that he noticed a decline in captain work beginn®ctaber 2011. (Pl.’s 569.48)
Therefore, only those alleged discriminatory referrals which occurredJdafty 31, 2012 (simnonths prior to
Plaintiff’s filing of his suit on January 31, 2018puld beconsidered in evaluating whether Defendants breached
their DFR. See Mayes v. Local 106, Int'l Union of Operating Enginels 86¢v-41, 1993 WL 435665, at *9
(N.D.N.Y. Oct. 121993).
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operation of the referral system. While “[f]ailure to follow objective staglar assessing
worker qualifications for specialty referrals may constitutiomesabh of a union’s duty of fair
representation,inere “conjecture” that a Union is not operating its referral system objectively
“does not constitute substantial evidencB.L.R.B. v. Local 46, Metallic Lathers Union &
Reinforcing Iron Workers of New York & Vicinity of the Int'l Ass’n of Stradt&rOrnamental
Iron Workers 149 F.3d 93, 106 (2d Cir. 1998). Therefore, the Court grants Defendants’ motion
for summary judgment with respect to Plaintifb&R job referral claim

B. Claim Regarding Job Referral Information

Plaintiff's next DFR claim is premised upon Defendants’ alleigddre to provide him
with requested job referral information, in violation of Section 8 oNbRA, 29 U.S.C. §
158(b), and Section 301 of th&RA. (Pl.’s Opp. at 9.) “A union breaches its duty of fair
representation in violation of section 8(b)(1)(A) of the NLRA when it arbitraelyies a
member’s request for job referral information, when that request is reagalivaioted towards
ascertaining whether the memlbas been fairly treated with respect to obtaining job referrals.”
NLRB v. Carpenters Local 608, United Bhd. of Carpenters & Joiners of Am.CKPpL811 F.2d
149, 152 (2d Cir. 1987). Courts are clear that so long as a union member’s request for
information is “made irgood faith” the union must furnish its member with the requested
information and may not refuse the request “based on its own determination thavheag
underlying the request is non-meritorious or that the information sought issauttial.” Local
608 811 F.2cht 152-53. Moreover, the request need not be motivated solely by a member’s
belief that he/she is being treated unfairly by the unldnat 152.

Here, Plaintiff's request for information was made pursuant to a grievatter Plaintiff

sent to members of the Union’s executive board dated June 4, 2012, which stated that Plaintiff
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was “denied work as a Teamster Captain to less experienced workers, witheybgaushe
last six months” (the “June 2012 Request”). (Anspach Decl., Ex. B at ExD&ndants
contend that Plaintiff failed to demonstrate a good faith basis for the June 2012 Reqgaast
it was not aimed at establishing whether the Union treated him fairly in capeiralgfrather,
he sought, through a “fishing expedition,” evidence to bolster a lawsuit against mdvie a
television producers. (Defs.” Mot. at 23—-24.) Defendants further argue that Ptaretjiiest
for information was unreasonable because the Union informed Plaintiff that hece@g

less captain work due to a poor reputation among producers, and Plaintiff's beliref tias
being discriminated against was “pure conjecturéd’ gt 24.) Finally, Defendants assert that
Plaintiff's request for information was overbroad and burdensome based upon the volume of
documents Plaintiff sought, Plaintiff’'s knowledge that certain documents were mbaimed by
the Union, the irrelevance of certain documents to his discrimination complaint,ceamiiffr
knowledge that he was nottéled to certain information and/or it did not existd.}

Plaintiff maintains that his request was motivated by a desire “to better tamdetise
captain referral process and how he was treated” and that he was entitled tgatevésti
himself tre cause of the decline in his captain work in lieu of relying upon the Union’s
explanation. (Pl.’s Opp. at 10.) Plaintiff testified that the June 2012 Request wasegrepon
O’Donnell’s practice to “bypass” Plaintiff for “less experienced captainslasi and his
observation that other captains were receiving more work than Plaintiff. (AnspathEx. A
at 153:21-154:2.) Upon O’'Donnell’s written request of June 27, 2012 that plaintiff provide
more specificity to his grievance that he was “unyadiénied work as a transportation captain,”
(Anspach Decl., Ex. B at Ex. 17) Plaintiff responded by letter on July 31, 2015, outlining

categories of certain documents he required to pursue his grievance. (AnspacBXDé&cht
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Ex. 18.) Plaintiff requeted, among other things, copies of producers’ requests for captains,
electronic or written communications concerning Plaintiff's work, and aflidte captains and
their seniority. (Anspach Decl., Ex. B at Ex. 18.) It is undisputed that Defendants did not
respond to Plaintiff's July 31, 2015 letter or provide Plaintiff with any of the irddon he
requested. (Pl.’s 56.1 ] 10Because there is evidence from which a reasonable juror could
conclude that the June 2012 Request was made in good faith, the Court need not determine
whether Plaintiff had additional motivations in his request for informationrmewhether he

was beingreated unfairly by the union. Moreover, Defendants are not permitted to deny
Plaintiff's request for information based uptheir determination that Plaintiff's request was
unreasonable. Accordingly, this Court denies Defendants’ motion for summary judgrient

respect to Plaintiffs DFR job referral information claim
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CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment is GRANTED
with respect to Plaintiff’s claims under LMRDA Sections 201 and 101(a)(2) and DENIED with
respect to Plaintiff’s claim under LMRDA Section 104. The Court additionally GRANTS
summary judgment on Plaintiff’s claim that Defendants breached their duty of fair representation
in their operation of the job referral system and DENIES summary judgment on Plaintiff’s claim
that Defendants breached their duty of fair representation with respect to the provision of job
referral information.

The Court respectfully directs the Clerk to terminate the motion at ECF No. 15. The

patties are directed to appear for a pretrial conference on November 23, 2015 at 10:30 AM.

Dated: October 5, 2015 SO ORDERED:

White Plains, New York ,
M—/j/

S. ROMAN
United States District Judge
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