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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RONALD MCCALL,
Raintiff, Case No. 13-CV-1947 (KMK)
-V- OPINION & ORDER
GENPAK, LLC,
Defendant.
Appearances:

Christopher Dale Watkins, Esq.
Michael Howard Sussman, Esq.
Sussman & Watkins
Goshen, NY
Counsel for Plaintiff
John Eric Higgins, Esq.
Nixon Peabody, LLP
Albany, NY
Counsel for Defendant
KENNETH M. KARAS, District Judge:
Ronald McCall (“Plaintiff”) brings thig\ction against his former employer, Genpak,
LLC (“Defendant” or “Genpak”)alleging claims related to racelor discrimination under Title
VII, 42 U.S.C. § 1981, and the New York Statenkln Rights Law (“NYSHRL"). In particular,
Plaintiff brings claims for discriminatory deron and termination, retaliion, and hostile work

environment. Defendant movis summary judgment on all ctas. For the following reasons,

Defendant’s Motion for Sumary Judgment is denied.
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I. Background
A. Factual Background

1. The Parties and Relevant Timeline

Genpak is a corporation located in Mieiiwn, NY and is an employer within the
meaning of Title VII, § 1981, anthe NYHRL. (Corrected Def.’s Local Rule 56.1 Statement of
Material Facts (“Def.’s 56.1”) { 22 (Dkt. N83); Pl.’s Rule 56.1 Replf/Pl.’s 56.1") 1 22 (Dkt.
No. 38)}.) At Genpak’s Middletown pint, and Genpak’s other maaafuring facilities outside
of New York, Genpak employeesanufacture plastic and fodeod packaging containers.
(Def.’s 56.1 1 39; Pl.’s 56.1 1 39.)

Plaintiff, who is African-Anerican, began working for Genpak in or about September
2010 at the Middletown plant. (Pl.’s Rule 5&aunter-Statement (“Pl.’s Counter 56.1") 1 1
(Dkt. No. 38); Def.’s Resp. to Pl.’s 56.1 Coenttatement (“Def.’s Counter 56.1”) 1 1 (Dkt.
No. 45).) Plaintiff was employed at the Middlein plant for approximately a year and a half
before he was terminated. (Def.’s 56.1 {RIl's 56.1 § 41.) During the time Plaintiff was
employed by Genpak, he was the only édn-American employee in the Maintenance
Department and one of very few African-Americanpéogees in the entire @ht. (Pl.’s Counter
56.1 1 3; Def.’s Counter 56.1 1 3.) The Pardiispute how many people were employed in the
maintenance department, with Plaintiff submittevgdence that there were approximately forty

employees, (Pl.’'s Counter 56.1 { 3 (citing Mé@eecl. T 4 (Dkt. No. 36))), and Defendant

1 n response to Defendant’s Rule 56.1 StatetyPlaintiff filed a single, consolidated
document comprising (1) Plaintiff's Rule 56.1pgRe which is an item-by-item response to
Defendant’s Rule 56.1 Statement, and (2) AfmRule 56.1 Counter-Statement, which is its
own, freestanding Rule 56.1 Statemer8edPl.’s Rule 56.1 Reply and Counter-Statement 1, 39
(Dkt. No. 38).) For ease of reference, figinion will refer to these two components of the
Plaintiff's submission separately, even though they, together, compose one document.
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submitting evidence that there were approximatehlve to fifteen employees at any given
time, (Def.’s Counter 56.1 3 {irig Att’y’s Decl. of John E. Higins in Supp. of Def.’s Mot.

for Summ. J. (*Higgins Decl.”Ex. G (Dkt. No. 22))). Defendant also has submitted evidence
that between 2010 and 2012 there were apprdgignaleven or twelve African-American
employees working at the Middletown plant imgeal at any given time. (Def.’s Counter 56.1
13)

At all relevant times, a majority of the ptayees at the Middletown plant have been
represented by a union and covelogdhe terms of a collective bargaining agreement (“CBA”).
(Def.’s 56.1 1 44; Pl.’s 56.1 1 44.) Plaintiff wvasnember of the International Association of
Machinist and Aerospace Workers, AFL-CIO (thunion”) for the duration of his employment
with Defendant, and he was covered at the tim@ofermination by the CBA that was effective
from February 1, 2012 through Februan2@16. (Def.’s 56.1 {1 44-45; Pl.’s 56.1 Y 44-45.)
The CBA governed, for example, Plaintiff's howfswvork, overtime, holidays, wages, vacations,
seniority, leaves of absenceetfiling of grievances and demds for arbitration, and discipline
and discharge. (Def.’s 56.1 | 45; Pl.’s 56.1 { 45.) Before the current CBA became effective on
February 1, 2012, Plaintiff's emptment was governed by the terms of a previous, similar
collective bargaining agreemer(Def.’s 56.1 7 47; Pl.'s 56.1 { 47.)

During the time Plaintiff was employed @enpak, Betty Hager (“Hager”) was the Plant
Manager. $eeDef.’s 56.1 1 14; Pl.’s 56.1 { 14.When Plaintiff first started working for
Genpak in September 2010, his supervisor Mamtenance Supervisor Robert Garrett

(“Garrett”), and he also was supervised bynfer Genpak Maintenaadvianager Chris Schou

2 At times, Defendant spells Ms. Hager’'s name “Hagar.” However, it appears from the
company’s records that her name is actually spelled Hager.
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(“Schou”). (Def.’s 56.1 1 102; P$ 56.1 1 102.) Tony Crum (“Cruin who is white, was a co-
worker of Plaintiff's. (Pl.’s Counter 561 10; Def.’s Counter 56.1 § 10.) Darryl Decker
(“Decker”) was a senior mechanic at GenpéRl.’s Counter 56.1 § 12; Def.’s Counter 56.1

7 12.} Dave Walker (“Walker”) was a co-worker Bfaintiffs. (Def.’s56.1  9; Pl.’'s 56.1 1 9.)
Louisa Carpanini (“Carpanini'was the company’s Human Resources Manager. (Def.’s 56.1
1 35; Pl.’s 56.1 § 35.) Finally, Cathi Sdw (“Sawchuk”) was the Director of Human
Resources; Carpanini reported directhswchuk. (Def.’'s 56.1 § 78; Pl.’s 56.1  78.)

2. Defendant’'s Policies

a. Discrimination Policies and Internal Complaint Procedures

ThroughoutPlaintiff’'s employment with Genpak, the company had anti-discrimination
policies that outlawed radeased discrimination.SgeDef.’s 56.1 1 59; Pl.’s 56.1 1 59.) The
CBA also set forth a grievance policy, wherebgififf was permitted to file a grievance about
any condition of his employment, including discriminatioBedDef.’'s 56.1 {1 61; Pl.’s 56.1
1 61.) Genpak also had a Corporate Policy iBriiig Harassment and Discrimination. (Def.’s
56.1 1 62; Pl.'s 56.1 1 62.) Plaintiff received gyof this Policy on his first day. (Def.’s 56.1
1 65; Pl.’'s 56.1 1 65.) In part, the Policy proddkat it was the employee’s obligation to follow
the reporting procedures if Iiad a concern or complaint ab@upossible violation of the Policy
and that it was his responsibility to cleaclymmunicate to management any concern he had

about behavior or statements made in thekplace. (Def.’s 56.1 § 6®l.’s 56.1  66.) The

3 In response to Plaintiff'ssaertion that “a senior mechamamed Darryl Decker told
[P]laintiff that Decker's dog was named, ‘Niggé Defendants respond that “[u]pon information
and belief, Deny based on the facts set forth irRiygly Declaration of RolveGarrett.” (Def.’s
Counter 56.1 1 12 (citing Replyell. of Robert Garrett in Furér Supp. of Genpak’s Mot. for
Summ. J. (“Garrett Reply Decl.”) 1 6 (DktoN43)).) However, that portion of Garrett’s
declaration does not relate@Decker’s position at GenpalSeeGarrett Reply Decl. § 6. In any
event, even if Decker’s job title truly weiredispute, that dispatwould be immaterial.
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Policy also provided that retaliah for making a report or parti@ging in any investigation was
prohibited and that inappropriatenduct would result in approate disciplinary action, up to
and including dismissal. (D& 56.1 9 70; Pl.’s 56.1 1 70.) The Policy provided that employees
should comply with the following proceds to lodge internal complaints:
Any individual who believes that he or she has been subjected to harassment or
discrimination on any prohibited basis, who has observed such harassment or
discrimination, or believes he/she has b&adnjected to retaliation should notify his
or her supervisor, their Human ResouManager or the Corporate Director of
Human Resource[s]. The Corporaterdgtor of Human Resources may be
contacted at 518-798-9511 ex®2. If the complaint involves someone in the
employee’s direct line of supervisiothe employee should inform their Human
Resources Manager of the complaint. The Company will investigate the matter and
take such action as is wantad under the circumstances.
(Def.’s 56.1  71; Pl.'s 56.1 1 71.)
It is undisputed that Plaintiff never filedgrievance pursuant tbe terms of the CBA
alleging that he was discriminated against due to raé®eeDef.’s 56.1 1 60—-61; Pl.’s 56.1
19 60-61.) As will be discussed laiie greater detail, there is @sue of fact about whether
Plaintiff reported that he had been disgnated against under the Harassment and

Discrimination Policy proceduresCémpareDef.’s 56.1 | 72vith Pl.’s 56.1 | 72.)

b. Genpak’'s Timeliness Policies

i. No FaultAbsentedPolicy

Genpak had a “No Fault Absentee Policy,” endthich employees we given points for
occurrences such as being abgskté, or leaving early withogtermission. (Pl.’s Counter 56.1

1 42; Def.’s Counter 56.1 1 42.) Plaintiff recd a copy of the No Fault Absentee Policy on his



first day. (Def.’s 56.1 § 79; Pl.’s 56.1 1 7#9Jhe Policy provides that points will accumulate as
follows:

Any employee not calling in toeport lateness/absenceledst 1 hour before the
start of their scheduled shift: 1 point

Reporting late for scheduled shift: 1 point
Leaving work early: 1 point
Each day of absence: 3 points

Each day of consecutive absence, regardiésise duration, after the initial day,
including partihdays: 1 point

Each day of absence, including pdrtdays, missed immediately before or
following scheduled time off: 3 points

Personal leave of absence - each 30 day period: 2 points
(Def.’s 56.1 1 82; Pl.’s 56.1 § 827he Policy further states:
Any employee who has perfect attendane&h no occurrences charged in a
consecutive four (4) week period, shatleésre a -1 point deduction. Any employee
who has perfect attendance for a secamusecutive four (4) week period shall
receive a -2 point deduction. It remamisa -2 point deduction for each perfect
consecutive four (4) week periocetieafter until an occurrence exists.
(Def.’s 56.1 1 83; Pl.’s 56.1 1 83.) Finally, the Policy indicates that the “company may allow at
its discretion for two (2) doctor’s notes perayéor excused absences—one in the first six
months and one in the second six moritl{®ef.’s 56.1 § 84; Pl.'s 56.1 1 84.)
The workweek, as defined by the CBA, is Monday through Sunday, and a normal

workweek is eight consecutiveurs including a thiy-minute lunch. (Def.’s 56.1 { 48; Pl.’s

4 Plaintiff admitted only that he received a cayfythis policy, but nothat he received it
on his first day. $eePl.’s 56.1 § 79.) However, Plaintiffdinot cite any evidence to support a
finding that he did not receg it when he started.Sée id).
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56.1 1 48.) Each employee also gets two ten-minetgkisrper shift, one in the first half and one
in the second half of the shiffDef.’s 56.1 1 49; Pl.’s 56.1 { 49.)

The Policy provides for discipline based on délserual of absence poit In particular,
the policy states:

Progressive discipline will be administeraccording to the following number of

net occurrences (0-24). (NOTEOU CANNOT HAVE LESS THAN 0 OR
MORE THAN 24 POINTS.)

Verbal Warning 6 net occurrences
Written Warning 12 net occurrences
Final Warning 3 Day 16 net occurrences
Suspension 20netoccurrences
Termination 24netoccurrences

(Def.’s 56.1 7 91; PI.’s 56.1 7 91.)

ii. Genpak'sRecordkeepindpractices

The hours and attendance of all Union esypes have been tracked and recorded on a
daily and weekly basis through use of a time clock. (Def.’s 56.1 § 50; Pl.’s 56.1  50.)
Beginning on November 13, 2011, all employees were required to punch in and out of work for
breaks and lunches, in additionaibthe beginning and end of thehifts. (Def.’s 56.1 | 53; Pl.’s
56.1 1 53.)

Carpanini, as well as Union representajweviewed the time and attendance of all
employees at the end of each four-week block of time. (Def.’s 56.1 { 54 (citing Corrected Decl.
of Louisa Carpanini in Supp. of Genpak’s Miat: Summ. J. (“Carpanini Decl.”) 1 15 (Dkt. No.
32)).P Additionally, Genpak kept annual Erogke Data Calendars and other time and

attendance records, which were maintainedergbdically reviewed by Carpanini, the Union,

® Plaintiff has stated that he lacks suffidi@fformation to admibr deny this claim by
Defendant. (Pl.’s 56.1 { 54.)



Union employees, and managers for purpasensuring compliance with the No Fault
Absentee Policy, among other thing®ef.’s 56.1 § 57; Pl.’'s 56.1  57.)

3. Plaintiff's Employment

a. Plaintiff's Hiring, Promotion, and Demotion

Prior to being hired, Plaintiff was intervied/®y former plant manager Hager in a face-
to-face interview. (Def.’s 56.1 1 98; Pl.’s 5.88.) Thus, Hager knew that Plaintiff was
African-American during the intermw and when she hired himwork for Defendant. (Def.’s
56.1 199; Pl’'s 56.1 1 99.) Plaintiff was first kir@s a mechanic’s ha&lpin the Maintenance
Department in September 2010. (Def.’s 56.1 § B0 56.1 § 102; Pl.’s Counter 56.1 1 1;
Def.’s Counter 56.1 § 1.) As noted above, his supervisor when he first started working at
Genpak was Garrett, (Def.’s 56.1 § 102; PIl.’s 56103)), and he was also supervised by former
Genpak Maintenance Manager Schi@ef.’s 56.1 § 102; Pl.’s 56.1 { 102).

Plaintiff met the qualification®or his job as a mechanidglper and completed his 90-
day probationary period on December 20, 2010f.(956.1 § 104; Pl.’s 56.1 { 104.) At the
end of the probation period, Garrett reported Biaintiff's probationary period did not need to
be extended and that Plaintiff “me[t] the quahfiions of his job and more.” (Pl.’s 56.1 { 104
(citing Watkins Aff'n Ex. 1 (Performance Review) (Dkt. No. 35@g alsdVatkins Aff'n Ex. 1
(Performance Review).) Plaintiff bid on, awdn, a promotion in accordance with the CBA,
and was promoted to a position as a shift rmaghtrainee in the Maintenance Department,

effective December 27, 2010. (Def.’s 56.1 11 105-06; Pl.’'s 56.1 1Y 105-06.)

® Plaintiff asserts that he wése most qualified bidder with ¢hmost seniority and that he
had been hired into a position below his qualifaas. (Pl.’s Counter 56.1 T 9 (citing Watkins
Aff'n Exs. 1, 2).) However, Diendant disputes these assertiand the evidence Plaintiff cites
does not support thenseeDef.’s Counter 56.1 T 9; Watkins Aff'n Ex. 1, 2.
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Approximately seven months later, onasound July 12, 2011, in a meeting attended by
Plaintiff, Hager, Schou, Carpanini, and Aldxgustin, a Union represtative, Plaintiff was
given the choice of being demottxhis original position of mechanic’s helper or having his
employment terminated. (Def.’s 56.1  113,9%$6.1 1 113.) Plairfichose the demotion.
(McCall Decl. § 12.) The evidence shows thagétamade the decision to demote Plaintifeé
Def.’s 56.1 1 117; Pl.’s 56.1 § 117.) The evidencén@rshows that there weetwo stated bases
for the demotion: that Plaintiff took too many bkeand that Plaintiff waunable to perform the
job adequately. SeeDef.’s 56.1 | 114; Pl.’s 56.1 { 114; BICounter 56.1 { 20; Def.’s Counter
56.1 1 20; Higgins Decl. Ex. A (“McCall peTr.”) 197—-200; Higgins Decl. Ex. B1, at
unnumbered 37; Carpanini Decl. 11 70-72xcording to Plaintiff, Hager told him that he took
too many breaks, but when she provided exampé to times he allegedly was on break,
Plaintiff asserted that he wastually working at those timegPl.’s Counter 56.1 § 20 (citing
McCall Decl.  12).) Defendant doeot dispute that Hager tdRiaintiff that the other shift
mechanics said that he took too many breaks and that he would be monitored because of his

excessive breaks if he were (maick in his helper position, bDefendant disputes the remainder

Additionally, in its Memorandum of Law, Defdant asserts thatig “undisputed” that
Hager promoted Plaintiff to a Shift Mechaniaifree. (Mem. of Law in Supp. of Genpak’s Mot.
for Summ. J. ("Def.’s Mem.”) 3 (Dkt. No. 17)i{mg Def.’s 56.1 § 106).) There is no evidence
that Hager was the one who disul to promote Plaintiff seeDef.’s 56.1 1 105-06), and at oral
argument, counsel represented that Hager didexte to give Plaintiff a promotion, but that
she signed off on it.

" Here and elsewhere, Plaintiff's counter 58tatement cites to Exhibit B to the Higgins
Declaration, apparently intending to cite to MeCall deposition transcript, which is Exhibit A.
(See, e.gPl.’s Counter 1 21-22.) In such instancds,@pinion refers to Plaintiff’s citations
as though Plaintiff had cited togtMcCall deposition transcript.

Because Exhibit B1 to the Higgins De@taon contains a colétion of different
documents, for the sake of claritiie Court will refer to it as it were a consecutively paginated
document.



of Plaintiff's assertion. (Def.’s Counter 56.2¢.) However, Defendant does not cite any
evidence in support of the propthen that Plaintiff was not workg at those times, or that
Plaintiff challenged Hager’s assertithat he took too many breakdd.j The second stated
basis for Plaintiff's demotion was that he lackled ability to be a mechanic. (Pl.’s Counter 56.1
1 21; Def.’s Counter 56.1 § 21.) éarding to Plaintiff, Hager toldim that Walker told her that
Plaintiff had been spoken to and given severahchs, but that he lacked the ability to be a
mechanic. (Pl.’s Counter 56.1 Y 22 (citing Md@eep. Tr. 198-99).) Defendant denies that
Walker played any such role this decision, but nothing in tmeaterials cited provides evidence
that contradicts this.SgeDef.’s Counter 56.1 § 22 (citing Def.’s 56.1 1 112—-16; Carpanini
Decl. 11 68-72); Def.’s 56.1 1 112-16; Carpanini Decl. 1 68-72.) Hlagdpld Plaintiff

that supervisors did not thirtkat he was capable of doingetjob. (Pl.’s Counter 56.1  23;
Def.’s Counter 56.1  23.)

Plaintiff points to several piec@&s evidence in support of hassertion that he was indeed
gualified to perform his job. FirsPlaintiff asserts that aftéis demotion back to mechanic’s
helper, he continued to perform the same workdakas a mechanic trainee. (Pl.’s Counter 56.1
1 27 (citing McCall Decl. T 13; Decl. of Toi@rum (“Crum Decl.”) § 8 (Dkt. No. 37)).)

Plaintiff asserts that he and Crum were ablpeiddorm jobs that otlienechanics could not.

(Pl.’s Counter 56.1 T 29 (citing @mn Decl. 1 8).) Defendant dies this, stating that, as a
mechanic’s helper, Plaintiff performed the datset forth in the CBA. (Def.’s Counter 56.1 | 27
(citing Carpanini Decl. § 60; Carpanini Deck.R (CBA) 76).) Defenda also denies that
Plaintiff was able to perform tasks that othegchanics were unable to do, but does not provide
any evidence to support that asiem. (Def.’s Counteb6.1 § 29.) Finally, as evidence that his

work performance was satisfagtpPlaintiff points to the perfonance review given by Garrett
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on December 10, 2010 when Plaintiff was initiallyrking as a mechanic’s helper, stating that
Plaintiff “meets the qualificationsf his job and more.” SeePl.’s 56.1 § 104 (citing Watkins
Aff'n Ex. 1 (Performance Review)yee alsdVatkins Aff'n Ex. 1 (Performance Review).)
However, the Court notes tha@iitiff was given also a less fawatne review which stated he
had “[llimited potential due to not working wellone,” but the review ignsigned and there is
no evidence as to who wrote it, and the revi@adated November 10, 2011, four months after
the demotion. SeeDef.’s 56.1  113; Pl.’s 56.1 { 113iggins Decl. Ex. B1, at unnumbered
34.)

Additionally, the day before Plaintiff véademoted, Schou wrote a note for McCall's
personnel file stating that Plaiffitdid not stay for overtime wén he should have on July 8, 2011
and July 9, 2011. (Pl.’s Counter 56.1  24; Bef.ounter 56.1 § 24; Higgins Decl. Ex. B1, at
unnumbered 38.) However, on the evenings estjan, Schou was not present at the plant, and
Plaintiff tried to reach him by phone but was ueatol do so. (Pl.’s Counter 56.1 | 25; Def.’s
Counter 56.1 1 25.) According toaiitiff, the supervisors at thegpit told Plaintiff to leave at
the end of his shift at midnight. (Pl.’s Counter 56.1 § 26 (citing McCall Dep. Tr. 205-09;
Watkins Aff'n Ex. 7 (McCall Timesheet) (refleaty that Plaintiff clockd out at 12:12 AM on
July 8, 2011 and at 12:00 AM on July 9, 2011, after 8.2 and 8 hour work days, respectively)).)
Defendant disputes this, ptiimg to the note by Schou andaRitiff's deposition, although the
Court notes that nothing indhtiff's deposition testimonyupports Defendant’s positionS¢e
Def.’s Counter 56.1 § 26 (citing McC®ep. Tr. 205-09); McCall Dep. Tr. 205-09.)

b. Racial Slurs and Jokes

The Parties also dispute whatlaintiff's co-workers and supédsors used racial slurs.

When he worked as a mechanic’s helper, Bfeinas assigned to work with mechanic Dave
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Walker, (Pl.’s Counter 56.1 | 4; Def.’s Couné:.1 § 4), though Defendanotes that Plaintiff
also worked with other mechias, (Def.’s Counter 56.1 | 4 {irig Carpanini Decl. § 65)).
Plaintiff has testified that Wadk “regularly referred to Mcdlaas ‘Boy,” and also referred to

him as “Black Boy” and “told him to move hislack ass.” (Pl.’sCounter 56.1 { 5 (citing

McCall Decl.  6; McCall Dep. Tr. 235-36).) Defentldenies this on the grounds that Plaintiff
never brought any such allegedmeacalling to the attention &@arpanini or Hager. (Def.’s
Counter 56.1 1 5 (citing McCall Dep. Tr. 236—-37)he Parties also dispute whether Walker
made such overtly racist commeim the presence of GarretCqmparePl.’s Counter 56.1 1 6
(citing McCall Decl. 1 6with Def.’s Counter 56.1 { 6 (citing Ry Decl. of Robert Garrett in
Further Supp. of Genpak’s Mot. for Summ(“Garrett Reply Decl.”) { 6 (Dkt. No. 43)).)

Plaintiff claims that, although he made it cleardi not appreciate Walker's comments, Garrett
took no action to intervene, (Pl.’s Coun®&.1 § 7 (citing McCall Bcl. § 6)), although

Defendant denies that assenti (Def.’s Counter 56.1 7 (citir@garrett Reply Decl. § 7)).

Plaintiff also has submitted evidence that other co-workers, in addition to Walker, regularly used
racial slurs and made raciakies in Plaintiff's presence andteide of his presence. (Pl.’s
Counter 56.1 1 8 (citing McCall Decl. | 7; Criecl. T 4).) Defendarttenies this, citing
evidence that Garrett never heard racial slursgodirected at or about Plaintiff and evidence
that Plaintiff never complained to the corperdirector of human resources about any such
occurrences, and that White, Garrett, Schou, ampa@ani never used racial slurs. (Def.’s
Counter 56.1 1 8 (citing Carpanini Decl.3f] 66—67; Garrett Reppecl. 1§ 6-7); Carpanini

Decl. 11 35, 66—67; Garrett Reply Decl. 1 6-7.)

81n turn, Carpanini’s Declaration citesportions of Plaintiff'sdeposition transcript
which support her DeclarationS¢eCarpanini Decl. 11 66—67 (citing McCall Dep. Tr. 126-27,
252).)
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Plaintiff also submitted evidence from luis-worker Tony Crum that co-workers and
managers, including Schou, regularly referreBlantiff as a “nigger.” (Pl.’s Counter 56.1
19 10-11 (citing Crum Decl. 11 4, 10).) Defendasputes this, based on the failure of Crum
and McCall to report any such name calling to Carpanini or to any other manager, during their
employment, and based on PIdfrg deposition testimony thechou never called Plaintiff a
“nigger” or other racist names. (Def.Counter 56.1 §f 10-11tjog McCall Dep. Tr. 126-27;
Reply Decl. of Louisa Carpanini in Furtheu@. of Genpak’s Mot. for Summ. J. (“Carpanini
Reply Decl.”) 11 18-20, 23 (Dkt. No. 42)).) Howevathough there is no evidence that Schou
used racist slurs in Plaintiff's presence, the en@® is that he did soled Plaintiff's back.
(SeeCrum Decl. T 4.) FurthermorBJaintiff claims that a senior mechanic, Darryl Decker, told
Plaintiff that Decker’s dog was named “Niggeand referred to meal tasks Plaintiff was
assigned to as “nigger work.” (Pl.’©0Gnter 56.1 {1 12—13 (citing McCall Decl.  8).)
Defendant disputes this, citii@arrett’s declaration that mever heard Plaintiff called or
referred to by any racist names. (Def.@u@ter 56.1 § 12—-13 (citing @att Reply Decl. | 6);
Garrett Reply Decl. 1 6.) Plaintiff claims tRafalker threatened toght Plaintiff and, when
Plaintiff tried to walk away, Walker rammed inb@m, causing Plaintiff's lip to bleed. (Pl.’s
Counter 56.1 1 14 (citing McCall Decl. T 9).)airliff explained to management what occurred
with respect to the phystaltercation, but they accepted Wadk story that it was an accident
and allowed him to apologize, rather thakirig any disciplinary a@n against him. I¢l. § 15
(citing McCall Decl. 1 9).) Defendant disputessttpointing to evidence that some disciplinary
action was taken, namely a final letter being planéd/alker’s file and him being required to go
to anger management. (Def.’s Counter 3615 (citing McCall Dep. Tr. 243-47; Carpanini

Decl. § 33; Carpanini Reply Ded 35); CarpanirDecl. { 33.)
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Finally, it is not in dispute #tt between the time that Hager interviewed Plaintiff for the
job in September 2010 and the time of his deomolbiack to a mechanic’s helper position on or
about July 12, 2011, Hager never said anythifglamtiff about his race or color, and never
called Plaintiff any inappropriateames related to his race otao (Def.’s 56.1 1 119; Pl.’s
56.1 1 119.) However, that is where the age@mends. After his July 12, 2011 demotion and
several months before his termination, irabout November 2011, according to Plaintiff, Hager
saw Plaintiff wearing a bandana on his headente was working, and she called him “Aunt
Jemima.” (Def.’s 56.1 { 120; Pl.’s 56.1 § 1P0;s Counter 56.1 {1 31-32 (citing McCall Decl.
11 14-15; Crum Decl. 1 5).) Dog Defendant’s investigation inflaintiffs EEOC charge he
made prior to commencing the instant suit, Cairpanterviewed Hagerand Hager denied that
she made this comment, but Defendant has not offered a sworn statement from Hager in
opposition to the instant MotionS¢eDef.’s 56.1 § 120; Pl.’s 56.1 § 120.The Parties dispute
whether Plaintiff reported this comment, with Bi&f claiming that heeported the comment to
Steve Derisi, a manager in the engineering department, who told him to tell human resources and
to get a lawyer, (Pl.’s Count&6.1 1Y 34-35 (citing McCdlecl. { 15)), and then to Carpanini,
(Pl’s 56.1 1 121 (citing McQlaDecl. 11 14-16); McCall Decf[f 14—-16). According to

Plaintiff, Carpanini told McCall she would fikereport with her boss, bBRtaintiff never heard

% In support of its position, Defendant cisorn statements from Carpanini and McCall,
as well as “Defendant’s Diswery Responses, Ex. F.S¢eDef.’s 56.1 { 120 (citing, inter alia,
Carpanini Decl. 1 75; McCall Dep. Tr. 192-93). Whiles not entirely aéar whether Defendant
intended to cite a different document, the Cowtes that Exhibit F to Defendant’s discovery
responses appears to relaadlaintiff's dispute wh Walker, not Hager. SeeDef.’s 56.1 1 43
(defining “Defendant’s Discovery Responses” as “Defendant’s Response to Plaintiff[’]s First Set
of Document Demands, dated April 15, 2014#)ggins Decl. Ex. F (April 15, 2014 Letter from
John E. Higgins enclosing Defendant’s Responses to Plaintiff's First Set of Document Demands)
Ex. F.)
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back from her about his complaint. (PICsunter 56.1 1 37-38 (citing McCall Decl. { 16).)
Defendant, in turn, disputes this, citing to Carpanini’s testimony that Plaintiff never reported any
of this to her. (Def.’s 56.1 | 73—75; DefCsunter 56.1  36—38 (citing Carpanini Decl. 11 31—
32); Carpanini Decl. 11 73-78)

Furthermore, according to Plaintiff, gar was hostile toward him throughout his
employment and treated him worse than sheddelais white co-workers(Pl.’s Counter 56.1
1 30 (citing McCall Decl. § 15; Crum Decl. { 10Pefendant disputes this, but only cites to
Hager’'s hearsay statement to Carpanini during &angs investigation into the allegations in
Plaintiffs EEOC charge. (Def.’s Counter 56.38((citing Carpanini Decl. Ex. 5, at 1-2).)
Plaintiff also points to an incident in DecemBéd.1: According to Platiff, during preparation
for a plant inspection, Hager yelled at Plaintéichuse he had an empty potato chip bag in his
toolbox and she screamed in his face that she would fire him if he caused the plant to fail
inspection. (Pl.’s Counter 567f 39-40 (citing McCall Decl. § 17)However, according to
Plaintiff, when Hager saw thatwhite co-worker’s toolbox was a mess, she calmly asked him to
clean it and neither yelled athinor threatened to fire him(Pl.’s Counter 56.1 { 41 (citing
McCall Decl. § 17).) Defendant digiges that this incident occurrad Plaintiff asserts, citing to
the investigation into the EEOC charge, whictiuded a hearsay statement from Hager that the
chip bag would have caused the plant to josiats on the inspection but that the white co-
worker had a picture in his tdmx that would not have causedmsito be taken away. (Def.’s
Counter 56.1 11 39—-41 (citing Carpanini Decl. EXEEOC Investigation?); Carpanini Decl.

Ex. 5 (EEOC Investigation) 2.)

10 Defendant also points to evidence that @aipi promptly investigated other racial
harassment claims and Plaintiff's claim regagdvialker barreling intdim. (Def.’s 56.1 { 74.)
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Plaintiff asserts that he found the above cants offensive. For example, Plaintiff
proffers evidence that he made it clear he dicappreciate Walker's comments, (Pl.’s Counter
56.1 11 67 (citing McCall Decl.  6)), that Pt&frfound it “very offensive” when Decker told
Plaintiff that Decker'silog was named “Nigger,id. § 12 (citing McCall [&cl. { 8)), and that
Plaintiff was offended by Hager refang to him as “Aunt Jemima,’id. 11 32—-33 (citing McCall
Decl. § 15; Crum Decl. 1 5)). Plaintiff clairttgat in the spring or early summer of 2011,
Plaintiff complained to Schou about racialdssment by co-workers, including by Decker and
Walker. (Pl.’s Counter 56.1 § 16iting McCall Decl. 1 10).) Acadling to Plaintiff, after he
complained to Schou, Schou did not take remexdiabn but merely stardeto treat Plaintiff
worse than he did previouslyPl.’'s Counter 56.1 18 (citing McCall Declq 10; Crum Decl. {7
(declaring that Plaintiff and Crumere “regularly assigned the vgb, most dangerous jobs”)).)
Defendant disputes this, citiige notes from Cathi Sawchuk’s investigation into Plaintiff's
claims in his EEOC charge and her discussidh &chou, which reflected that Plaintiff had not
complained to Schou about racial harassment. (Def.’s Counter 56.1 § 16 (citing Carpanini Decl.
Ex. 5 (EEOC investigation);arpanini Decl. Ex. 5 (EEOQwestigation) unnumbered 3-gke
alsoDef.’s 56.1 77 (citing Carpanini Decl. T 34 n.6) (noting that Sdeoiied the alleged
actions or inactions attributed to him).)

Plaintiff also claims that he spoke tshinion representative, igh Miller, about the
racial harassment, and that Miller “told him ‘notrock the boat’ and that he did not want to
hear about it from [P]laintiff.” (Pl.'s Counter 56.1 { 17 (atiMcCall Decl. § 11)}} Defendant

disputes this, citing Platiff’'s admission that he did not file contract grievare pursuant to the

11 plaintiff cited Paragraph 10 bfs Declaration, buhis appears to have been an error.
(SeeMcCall Decl. 1 11.)
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procedure in the CBA. (Def.Gounter 56.1 18 (citing Att'y'Reply Decl. of John E. Higgins
in Further Supp. of Def.’s Mot. for Summ.(3iggins Reply Decl.”) { 5(b) (Dkt. No. 41));
Higgins Reply Decl. § 5(b) (citing Pl.’s 56.1  60F)nally, it is undisputedhat Plaintiff never
contacted Cathi Sawchuk, the Corporate Daeof Human Resources, to whom Carpanini
reports, to complain about any racial discrimination, harassmentabatien. (Def.’s 56.1
178; Pl’s56.1978.)

c. Plaintiff's Termination

On March 2, 2012, Hager terminated Plifiistemployment. (Def.’s 56.1 [ 127, 129;
Pl’s 56.1 11 127, 129.) The readdager gave for terminatinglaintiff was that he had
accumulated twenty-four absence poin®ef.’s 56.1 1 129-30; Pl.’s 56.1 11 129-30.)

Prior to being terminated, Plaintiff accrugthumber of points pursuant to the No Fault
Absentee Policy. As explained at oral argmt) supervisors completed absence reports
describing the “occurrence” under the Policy anetibr the absence, tardiness, or early
departure was excused, and then sent the repdntsman resources. It appears that Schou and
Garrett signed several of McCall’'s absence repoBseCarpanini Decl. Ex. 10; Carpanini
Reply Decl. Ex. E.) According to Defendantaiftiff was correctly given three points for
coming in late on February 18, 19, and 20, 2012, teptti his termination. (Pl.’s Counter 56.1
1 56; Def.’s Counter 56.1 1 56.) Wever, there is an issue of faxt to whether Plaintiff should
have been marked as late on those dayaint#f claims that, based on the time that his
supervisor, Schou, told him to arrive, he clockedarly or on time because he was expected to
work late on those days. (Pl.’s Courbérl 11 5657 (citing CarpianDecl. § 80; McCall

Decl. § 19).) Plaintiff declared that he tiked from 11:26 AM until 12:06 AM on February 18,
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2012, from 9:30 AM until 5:40 PM on February 19, 261and from 9:59 AM until 6:04 PM on
February 20, 2012. (McCall Decl19.) Plaintiff further declarethat he reported for work at
the time he was told to by Schoud.] Defendant disputes thiputting forth evidence that
McCall’s start time was 8:00 AM. (Def.’scnter 56.1 § 57 (citinGarpanini Reply Decl.

111 45-46); Carpanini Reply Decl. Y 45-46.)

On March 1, 2012, Carpanini determinedidgther review of Rlintiff's time and
attendance for the preceding four-week blockrog that he had accumulated twenty-four points
as of February 20, 2012. (Def.’s 56.1 { 126 (ci@agpanini Decl. 1 81).) Plaintiff disputes
whether his points were calculdteorrectly, claiming that, as of February 20, 2012, he had, at
most, fifteen points, (Watkins Aff'n § 3); hawer, he does not dispute that Carpanini was
responsible for tis calculation, §eePl.’s 56.1 § 126). Leigh M#lr, the Chief Union Shop
Steward counted up Plaintiff’'s points and aglevith Carpanini'salculation. (Def.’s 56.1
1 126 (citing Carpanini Decl. § 81).) The ndal, on March 2, 2012, Hager determined that, in
accordance with Genpak’s policy, Plaintiff's emginent had to be terminated. (Def.’s 56.1
9 127 (citing Carpanini Decl.  82; Carpaniradd Exs. 12—-13); PI.'§6.1 1 127.) The Court
notes that Plaintiff received sevevearnings before terminatiorin particular, Plaintiff received
a verbal warning on or about January 20, 20pbn accumulating six points, a written warning
on June 5, 2011 for accumulating twelve poiatg] a final written warning on December 21,

2011 for accumulating 16 pointsSdeDef.’s 56.1 1 94; Pl.’s 56.1 1 94.)

12 plaintiff actually declared he worked “from 9:30 a.m. until 5:40 a.m., or just over 8
hours,” but the second “AM” appears to be pagraphical error(McCall Decl.  19.)

13 Defendant also cites to pages 52-53xifiEit 2 to the Carpanini Declaration, but
those pages do not appear in tbeord. (Def.’s ©unter 56.1 1 57.)
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Defendant has provided evidence that oti@ite employees were terminated around the
same time for accumulating twenty-four or moreng®i In particular, Patrick Crowe, Jr. was
terminated on January 24, 2012 because he had accumulated twenty-five points; Christina Barber
was terminated on May 25, 2012 because shabagdmulated twenty-seven points; Victoria
Carpenter was terminated on November 16, 2¥cAuse she had accumulated twenty-four
points; and John Morgan was terminateddmtober 22, 2013 because he had accumulated
twenty-four points. (Def.’s 56.1 131 (citing Carpanini Decl. 1 86) Plaintiff disputes this,
noting that two of the white employees had been permitted to accumulate more than twenty-four
points before termination. (Pl.’s 56.1 § 13Hywever, there is no evidence regarding the
details of those other employépsint calculations, and the evidence set forth by Defendant, and
not disputed by Plaintiff, demonstrates that @arpi calculated the point totals at the end of
each four-week block of times¢eDef.’s 56.1 1 54 (citing Cagmini Decl. { 15); Pl.’s 56.1
1 54), which could also account for an empleyeing allowed to exed twenty-four points
prior to termination.

Finally, the evidence shows that Carpanivtio determined that Plaintiff had accrued
twenty-four points, had never made any dimtatory remarks about Plaintiff (or any
employee). (Def.’'s 56.1  111; Pl.’s 56.1 111 ¢hsputing that pdion of Defendant’s
assertion)see alsaMicCall Dep. Tr. 127 (admitting that Gaanini never called Plaintiff any
racist names).)

B. Procedural Background

Plaintiff filed the Complaint on March 22, 2013. (Dkt. No. 1.) Defendant answered on
April 16, 2013. (Dkt. No. 3.) On Novemb#&®, 2013, the Court set a discovery and case

management scheduleSgeDkt. (minute entry for Nov. 19, 2013ee alsdkt. No. 10.)
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Defendant submitted a pre-motion letter, (Dkb. 1), to which Plaintiff responded, (Dkt. No.
12), and the Court held a pre-motion confeeean July 28, 2014, (Dkt. (minute entry for July
28, 2014)). Pursuant to a schedule set by thetC@kt. No. 14), as extended by the Court
upon request, (Dkt. Nos. 28, 40), the following papers were filed. Defendant filed its Motion for
Summary Judgment and accompanying pape&emtember 29, 2014. (Dkt. Nos. 15-18.) Due
to a filing error, Defendant fiéled these documents. (Dkt Nos. 21-23, 25.) On November 3,
2014, with the permission of the Court, (DMb. 31), Defendant filedn updated declaration
from Carpanini and 56.1 Statement to correct $yfDkt Nos. 32—33). Plaintiff then filed his
opposition on November 3, 2014. (Dkt. Nos. 34—38efendant filed its reply papers on
November 21, 2014. (Dkt. Nos. 41-45.) The Cabeftl oral argument on July 28, 2015. (Dkt.
(minute entry for July 28, 2015).)

[I._Discussion

A. Applicable Law

1. Standard of Review

Summary judgment shall beagited where the movant shothst “there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, ['¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo®aot”v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)

(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
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exists.” Vt. Teddy Bear Cor. 1-800 Beargram Cp373 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Coiyo, 13-CV-230, 2014 WL 1386633, at

*2 (S.D.N.Y. Apr. 9, 2014) (same). “However, &inthe burden of proof at trial would fall on
the nonmoving party, it ordinarily is sufficient for thevant to point to a lack of evidence to go
to the trier of fact on an essential elemefnthe nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissieVidence sufficient to raise a genuine issue
of fact for trial in order tavoid summary judgment.CILP Assocs., L.P. v. PriceWaterhouse
Coopers LLR735 F.3d 114, 123 (2d Cir. 2013) (altevas and internal quotation marks
omitted). Further, “[tJo survive a [summarnydgment] motion . . . , [a nonmovant] need[s] to
create more than a ‘metaphysiqabssibility that hs allegations were correct; he need[s] to
‘come forward with specific facts showingatithere is a genuine issue for triaMrobel v. Cty.

of Erie, 692 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quddiatgushita Elec. Indus. Co.

v. Zenith Radio Corp475 U.S. 574, 586-87 (1986)), and “cannot rely on the mere allegations or
denials contained in the pleading®yalker v. City of New YoyiNo. 11-CV-2941, 2014 WL
1244778, at *5 (S.D.N.Y. Mar. 26, 2014) (intergalbtation marks omittedqgiting, inter alia,
Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009) (“Whamotion for summary judgment is
properly supported by documemtsother evidentiary matersglthe party opposing summary
judgment may not merely rest on the allegatiendenials of his plafing . . . ."”)).

“On a motion for summary judgment, a factnaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep’t of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (intergabtation marks omitted). At summary
judgment, “[t]he role of the court is not to résodisputed issues o&ét but to assess whether

there are any factual issues to be trieBrod, 653 F.3d at 164 (internal quotation marks
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omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. LitiglDL No.
1358, No. M21-88, 2014 WL 840955, at *2 (S.D.NMar. 3, 2014) (same). Thus, a court’s
goal should be “to isolate and disgosf factually unsupported claims.Geneva Pharm. Tech.
Corp. v. Barr Labs. In¢.386 F.3d 485, 495 (2d Cir. 2004) (quotidglotex Corp. v. Catretd 77
U.S. 317, 323-24 (1986)).

2. Framework for Discrimination Claims

a. Title VII, NYSHRL, and 8§ 1981

Plaintiff brings claims allging that he was subjecteddtscriminatory demotion and
termination, retaliation, anal hostile work environment on accouwfthis race/color, in violation
of Title VII, the NYSHRL, and 42 U.S.C. § 1981. itWrespect to the first set of claims, the law
provides the following:

Title VII prohibits “discriminat[ion] against any individual with respect to his

compensation, terms, conditions, or privileges of employment,” § 2000e-2(a)(1),

the NYSHRL similarly prohibits employefsom “discriminat[ing] against such
individual in compensation or in termsynditions or privileges of employment,”

N.Y. Exec. Law § 296(1)(a), and § 1981 prowdkat all “persons . . . shall have

the same right . . . to make and enforcermamts . . . as is enjoyed by white citizens,”

§ 1981(a). Refusing to award a contractaomaterial employment benefit for a

discriminatory reason wlates those statutes.

Tolbert v. Smith790 F.3d 427, 436 (2d Cir. 2015) atitions in original).

With respect to retaliation, Title VII phibits discrimination against an employee
“because he [or she] has opposed any practase an unlawful employment practice.” 42
U.S.C. 8§ 2000e-3(a). The NYSHRL similarlyopibits an employer from “discharg[ing] or
otherwise discriminat[ing] agnst any person because he or she has opposed any practices
forbidden under [§ 296]."'SeeN.Y. Exec. Law 8§ 296(3-a)(c)Additionally, the Supreme Court

has held that § 1981 “prohibitstanly racial discrimination budlso retaliation against those

who oppose it."Univ. of Texas Sw. Med. Ctr. v. Nassk33 S. Ct. 2517, 2529 (2013).
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Finally, “Title VII prohibitsthe creation of a hostile work environment based on race,
color, religion, sex, or national originDaniel v. T & M Prot. Res. LLG— F. Supp. 3d —,
2015 WL 728175, at *9 (S.D.N.Y. Feb. 19, 20{5}ernal quotation marks omitte@ppeal
dismissedApr. 30, 2015). “Section 1981 [also] prdes a cause of action for race-based
employment discrimination based a hostile work environmentWhidbee v. Garzarelli Food
Specialties, In¢.223 F.3d 62, 69 (2d Cir. 2000), as does the NYSHRREMassie v. Metro.
Museum of ArtNo. 11-CV-9549, 2015 WL 3833839, at (6.D.N.Y. June 22, 2015) (holding
that Title VII, NYSHRL, and 8 1981 hostile woehvironment claims are analyzed the same
way).

b. McDonnell Douglagramework

Courts analyze claims for adverse employnaations and retaliation under Title VII, the
NYSHRL, and 8§ 1981 under the familiar three-geaimework set forth by the Supreme Court in
McDonnell Douglas Corp. v. Greedll U.S. 792, 802—-04 (1973pee Abrams v. Dep’t of Pub.
Safety 764 F.3d 244, 251 (2d Cir. 2014) (Title VII clairyan v. Andalex Grp. LLZ37 F.3d
834, 843 (2d Cir. 2013) (“Federal and state lawliedtan claims are reviewed under the burden-
shifting approach aficDonnell Douglas); Ruiz v. Cty. of Rocklan@09 F.3d 486, 491 (2d Cir.
2010) (“[The plaintiff's] Title VII claims ad his claims for race . . . discrimination under
Section[] 1981 . . . are analyzed under the burden-shifting framework set fdvtbDwfnell
Douglagd.”); Dawson v. Bumble & Bumhgl898 F.3d 211, 216-17 (2d Cir. 2005) (NYSHRL);
Wesley-Dickson v. Warwick Valley Cent. Sch. D#t3 F. Supp. 2d 386, 397 (S.D.N.Y. 2013)
(“Racial discrimination claimbrought pursuant to Title VIGection 1981, and the NYSHRL are
governed at the summary judgment stage by the btslifting analysis edtdished for Title VII

claims in McDonnell Douglak”), aff'd, 586 F. App’x 739 (2d Cir. 2014). “UndbtcDonnell
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Douglas a plaintiff bears the initial burden pfoving by a preponderance of the evidence a
prima facie case of discrimination . . . Abrams 764 F.3d at 251 Afterwards, “it is then the
defendant’s burden to proffedegitimate non-discriminatoryeason for its actions . . .1d.

Lastly, “the final and ultimate bden is on the plaintiff to estaltighat the defendant’s reason is
in fact pretext for unlawful discrimination.ld. “The employee at all times bears the burden of
persuasion to show a retaliatory motivé€€bx v. Onondaga Cty. Sheriff's Depn60 F.3d 139,
145 (2d Cir. 2014).

B. Analysis

1. Direct Evidence of Discrimination

Plaintiff argues that he has proffered direct evidence of discrimination, and thus the
McDonnell Douglagramework does not apply SéePl.’s Mem. of Law in Opp’n to Def.’s Mot.
for Summ. J. 15-17 (Dkt. No. 34).) The Court disagrees because Plaintifitpmevided any
direct evidence of discrimination, either witspect to his claim for demotion or for
termination. “The Second Circuit has notedtttlirect evidence’ would roughly equate to a
‘smoking gun’ indicating that a plaiffts firing was discriminatory.” Manon v. 878 Educ., LLC
No. 13-CV-3476, 2015 WL 997725, at *3.[BN.Y. Mar. 4, 2015) (citingcook v. Arrowsmith
Shelburne, In¢.69 F.3d 1235, 1239 (2d Cir. 1998)strowski v. Atl. Mut. Ins. CqQ968 F.2d
171, 182 (2d Cir. 1992)). There is direct evickewhere, for example, a company’s policy
related to an adverse employrantion explicitly relies om protected characteristi§eeTrans
World Airlines, Inc. v. Thurstqr69 U.S. 111, 121-22 (1985) {my that the defendant’s
argument that the plaintiff did not establish prima facie case WiciBonnell Douglasnust fail
where the plaintiff presented direct evidenéeiscrimination in that the company policy

provided that the employment action dependetheremployees’ ages). Similarly, there is
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direct evidence where the decisionmaker n@maments evincing a discriminatory mindset
when terminating a plaintiff's employmentee Manon2015 WL 997725, at *3 (holding that
there was direct evidence of discrimination sfint to go to a jury where, during the formal
meeting terminating the plaintiffemployment, the plairftis direct supervisor remarked that he
“needed someone without children to workha front desk,” and asked, “How can you
guarantee me that [] two weeks from now your daeigistnot going to bsick again? . . . So,
what is it, your job or your daughter?®ee also Cartagena v. Ogden Servs. C&®5 F. Supp.
459, 463 (S.D.N.Y. 1998) (holding that commenfterding a discriminatory animus made in
connection with a criticism of éhplaintiff's work skills during tk time period immediately prior
to the plaintiff's discharge were direct evidemdaliscrimination). Altlough Plaintiff proffers
circumstantial evidence from which a jury maydise to conclude that adverse employment
actions were taken for discriminatory purposes,abmments here were, in large part, not made
by decisionmakers, were not made in the cdrdérvaluating Plaintiff's work, and were not
made in close temporal proximity to the decisjargd thus do not providdirect evidence that
the demotion and termination were discriminatd®geCardoso v. Robert Bosch Corg27

F.3d 429, 432-33 (7th Cir. 2005) (noting that clirevidence “is essentially an outright
admission that a challenged actiwas undertaken for one of the forbidden reasons covered in
Title VII,” and holding that there was not diremtidence of discrimination where an employee
was told his salary was lower because heBragilian because the statement was not made by
the decisionmaker (internqliotation marks omitted)Renz v. Grey Advert., Ind.35 F.3d 217,
224 (2d Cir. 1997) (finding that employee was laftifor non-discriminatory reasons despite
“isolated remarks . . . commenting criticatip the ages of several female employee&rEene

v. Brentwood Union Free Sch. Dis#66 F. Supp. 2d 131, 153-55 (E.D.N.Y. 2013) (holding
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that, even if evidence of statements by thesiecmaker about other ween and minorities such
as “that black bitch,” “a dumhbigger,” and “a fat ugly cunt” weradmissible, they still would
not constitute direct evidence because they wetéprobative of the defendants’ motive for
taking action against [the plaintiff]"gff'd, 576 F. App’x 39 (2d Cir. 2014Redd v. N.Y. State
Div. of Parole 923 F. Supp. 2d 371, 385 (E.D.N.Y. 2012)t{img that “[d]irect evidence’ is
‘evidence tending to showithout resort to inferencehe existence of fact in question™
(emphasis in aginal) (quotingTyler v. Bethlehem Steel Corp58 F.2d 1176, 1183 (2d Cir.
1992)));Dixon v. Int'l Fed’'n of AccountantdNo. 09-CV-2839, 2010 WL 1424007, at *3-4
(S.D.N.Y. Apr. 9, 2010) (holding that a commentégo-worker that she “[couldn’t] believe that
[the defendant] could hire a bladkmaican woman at 48 yearsagke” was not direct evidence
of discrimination) aff'd, 416 F. App’x 107 (2d Cir. 2011¢le la Cruz v. N.Y.C. Human Res.
Admin. Dep’t of Soc. Sery884 F. Supp. 112, 115-16 (S.D.N.Y. 1995) (holding that a statement
made by someone not involved iretadverse employment action abulot be direct evidence of
discrimination) aff'd, 82 F.3d 16 (2d Cir. 1996).

2. Demotion

a. Prima Facie Case

To satisfy his burden of establishing a prifaaie case of discrimation, Plaintiff must
produce evidence that shows tha):l{& belongs to a protected s$a(2) he was qualified for his
position; (3) he suffered an adverse employment action; and (4) the circumstances surrounding
the adverse employment action give tisen inference of discriminatiorseeHolcomb v. lona
Coll., 521 F.3d 130, 138 (2d Cir. 2008). “Although thedaur of meeting the prima facie case is
‘de minimis,’ Plaintiff must addee some admissible evidence thatuld support [his] claims.”

Hill v. Rayboy—Brauestejm67 F. Supp. 2d 336, 356 (S.D.N.Y. 2006).
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First, it is undisputed that &htiff belongs to a protected class. (Pl.’s Counter 56.1 1 1;
Def.’s Counter 56.1 § 1.) Additionally, Plaiiitvas demoted, which is clearly an adverse
employment actionSee, e.gPetyan v. N.Y.C. Law Deplo. 14-CV-1434, 2015 WL 4104841,
at *3 n.8 (S.D.N.Y. July 2, 2015) Examples of materially adverse employment actions include
termination of employment, a demotion evidehbg a decrease in wage or salary, a less
distinguished title, a material loss of benefitgn#icantly diminished mizrial responsibilities,
or other indices . . . unique tarticular situation.(alteration in original) (internal quotation
marks omitted) (quotingeingold v. New York366 F.3d 138, 152 (2d Cir. 2004))). Defendant
disputes that Plaintiff has metetisecond and fourth elementsagbrima facie case, that he was
gualified for his job as a mechanic traineel ahat the adverse enggiment action occurred
under circumstances giving rise toiaference of discrimination.SgeeMem. of Law in Supp. of
Genpak’s Mot. for Summ. J. (“Def.’s Mem.”) 13 (Dkt. No. 17).) Each element will be addressed
in turn.

With respect to the second element of the prima facie case, Plaintiff has proffered
evidence that he was qualified for the positiera mechanic trainee. In particular,
Plaintiff claims that, after his demotion, hentinued to perform the same work he had as
a mechanic trainee. (Pl.’s Counter 56.1 {@fing McCall Decl. § 13Crum Decl. 1 8).)
He further asserts that he was able to parfiobs that other mechias could not. (Pl.’s
Counter 56.1 1 29 (citing Crum Decl. § 8).)na&lly, Plaintiff points to the fact that the
only performance review he was given priothe demotion was satisfactory; the review,
given by Garrett in December 10, 2010 when Plaintiff was initially working as a
mechanic’s helper, stated that Plaintiff “meets the qualifications of his job and more.”

(Pl.’s 56.1 1 104 (citing Watkins Aff'n Ex. (Performance Review); Watkins Aff'n Ex. 1
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(Performance Review}? Defendant proffers some eweiace disputing this. Namely,
Defendant asserts that, as a mechanidjsenePlaintiff only performed the duties set
forth in the CBA, and nothing moreSéeDef.’s Counter 56.1 § 28 (citing Carpanini
Decl. § 60; Carpanini Decl. Ex. 2 (CBA) 76)Defendant also gerally denies that
Plaintiff was able to perform tasks thahet mechanics were unable to do, but does not
provide any support for that assertio®e€Def.’s Counter 56.1 1 29.) Inits
Memorandum of Law in Support of its Mon, though, Defendant relies not on this
evidence, but on evidencetime record it did not cite iits Rule 56.1 Statement.
Specifically, Defendant asserts that “it is tspited that plaintiff was required in his
position as a Shift Mechanic Trainee to faeiliar with all faces and procedures of
plant operations’ and ‘capable of diagnosamgl repairing plant equipment entirely on
his own, without supervisn,” (Def.’'s Mem. 13-14 (quing Carpanini Decl. Ex. 2
(CBA) 72)), and that “in his position @asHelper in the Maintenance Department,
[P]laintiff was required to ‘show traits ofiechanical abilitiesrad potential of moving
up’ and ‘should be able to assist fellovaintenance personnel on assigned jobil."at
14 (quoting Carpanini Decl. Ex. 2 (CBA) 76—7H0ut that “[a]t the time of plaintiff's
terminationon March 2, 2012 . . . [P]laintiffas found by Ms. Hag[e]r to have
unsatisfactory judgment, initiative, creatiyiindependence, relidlty, and attendance

for his Helper position,”ifl. (emphasis added)).

14 As noted, Plaintiff also received a morgative review assessingshinechanic skills.
However, this review is unsigned and there i®wdence as to who wmit, and the review is
dated November 10, 2011, four mbs after the demotionSéeHiggins Decl. Ex. B1, at
unnumbered 34; Def.’s 56.1 1 113; PIl.’s 56.1 § 1T®jendant does not cithis review in its
Rule 56.1 Statement or address iitshnMemorandum of Law or Reply.
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First, Defendant cites no evidence tR#&intiff was found to not meet the
requirements of a shift mechanic trainégecond, Defendanttes to evidence not
referenced in its Rule 56.1 statement, but3bBeond Circuit has been clear that a district
court “is not required to consider what thetfess fail to point out in their Local Rule 56.1
statements.”Holtz v. Rockefeller & Cp258 F.3d 62, 73 (2d Cir. 2001) (internal
guotation marks omitted¥ee also Watt v. N.Y. Botanical Gardélo. 98-CV-1095,

2000 WL 193626, at *1 n.1 (S.D.N.Y. Feb. 16, 2000) setting forth the evidence in
this [o]pinion, the [c]ourt could have gperly relied only on the parties’ Rule 56.1
[s]tatements and the citationstte record contained in the$s]tatements.”). Thus, the
Court need not consider any evidence noluided in the Rule 56.1 Statements. Third,
even considering the evidence cited by Defahda most what Defendant has provided
is a dispute over a material fact, with Bt#f proffering evidence that he was qualified
for his position and Defendant proffering estte that he was not. But in deciding a
motion for summary judgmerthie Court’s job is not toredit the movant’s evidence
over that of the non-movant; rather, as n@bkdve, a court must émstrue the facts in
the light most favorable to the non-moving paahd . . . resolve all ambiguities and draw
all reasonable inferences against the movaBtdd, 653 F.3d at 164 (internal quotation
marks omitted). Fourth, and finally, the “genexdk is that an employee ‘only needs to
demonstrate that she possegbedasic skills necessaryrfperformance of the job.”
Ramos v. Matrriott Int’l, InG.134 F. Supp. 2d 328, 338 (S.D.N.Y. 2001) (quo@weens

v. N.Y.C. Hous. Auth934 F.2d 405, 409 (2d Cir. 1991)).aRitiff has set forth sufficient
evidence for such a finding. Thus, the Courtdititat Plaintiff has sufficiently proffered

evidence to meet the second edgrinof his prima facie case.
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Finally, the Court must consider whetliee demotion occurdeunder circumstances
giving rise to an inference dliscrimination. The Second Cirit has not created an “unbending
or rigid rule about what circustances allow an inference okdiimination when there is an
adverse employment decisionChertkova v. Conn. Gen. Life Ins. C82 F.3d 81, 91 (2d Cir.
1996). A plaintiff may satisfy this elementtbie prima facie case by showing evidence of
discriminatory animus, such as “remarks mhgealecisionmakers that could be viewed as
reflecting [such] animus.’'See id. Alternatively, “[a] plaintiffmay support an inference of race
discrimination by demonstrating that similarly sited employees of a different race were treated
more favorably.”Norville v. Staten Island Univ. Hos[d.96 F.3d 89, 95 (2d Cir. 199%ge also
Mandell v. Cty. of Suffo]816 F.3d 368, 379 (2d Cir. 2003) (“A showing of disparate
treatment—that is, a showing that the employeaitrd plaintiff ‘less favably than a similarly
situated employee outside hiofected group’—is a recognized thed of raising an inference
of discrimination for purposes of ikiag out a prima facie case.” (qQuotiGgaham v. Long
Island R.R.230 F.3d 34, 39 (2d Cir. 2000))). Conclnysand speculative allegations will not
suffice to demonstrate discriminagdntent; rather, Plaintiff “muspoint to facts that suggest”
that the adverse action was motivated, astién part, by discriminatory animuSee Kalsi v.
N.Y.C. Transit Auth62 F. Supp. 2d 745, 753 (E.D.N.Y. 1998Y,d, 189 F.3d 461 (2d Cir.
1999);see also Anderson v. Port Auth. of N.Y. & N\b. 04-CV-4331, 2009 WL 102211, at *4
(S.D.N.Y. Jan. 12, 2009) (“[M]ere conclusory gitions of discrimination will not defeat a
summary judgment motion; a plaiifiin a discrimination case muptoffer ‘concrete particulars’
to substantiate his claim.”}Yhaley v. City Univ. of N.Y555 F. Supp. 2d 381, 398-99 (S.D.N.Y.
2008) (noting that “no evidence support[ed] amging of discriminatory animus” with respect

to the plaintiff's Title VIl race discrimination claim).
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Here, the evidence shows that Hager madeal#tision to demote Plaintiff, (Def.’s 56.1
1 117; Pl’'s 56.1 ] 117), partially on the advic&\&flker and Plaintiff's supervisorsgeDef.’s
56.1 1 115; Pl.’'s 56.1 1 115; PIl.’s Coenb6.1 1 22). With respect to Hager, Plaintiff proffers
evidence that, after he was demoted, in Noveam@011, Hager saw Plaintiff wearing a bandana
on his head while he was working, and she daiien “Aunt Jemima.” (Def.’s 56.1 { 120; Pl.’s
56.1 1 120; PI.’s Counter 56.1 §5-32 (citing McCall Decl. 194-15; Crum Decl. § 5).)
Plaintiff also claims that Hager told him that & told her that Plaintiff had been spoken to
and given several chances, budtthe lacked the ability to llemechanic. (PIl.’s Counter 56.1
1 22 (citing McCall Dep. Tr. 198-99).) Defendannigs this, but nothing in the materials cited
provides evidence that contradicts thiSe¢Def.’s Counter 56.1 § 22 (citing Def.’'s 56.1 1 112—
16; Carpanini Decl. 1 68-72); Def.’s 56.1 2-416; Carpanini Decl. { 68-72.) With respect
to Walker, Plaintiff submitted evidence that Walker “regularly refetodéPlaintiff] as ‘Boy,”
and also referred to him as “Black Boy” and “tbiidn to move his ‘blaclass.” (Pl.’s Counter
56.1 1 5 (citing McCall Decl. § 6; McCall Dep.. 35-36).) Hager also told Plaintiff that
supervisors did not think that meas capable of doing the jolgPl.’s Counter 56.1 § 23; Def.’s
Counter 56.1 1 23.) Plaintiff’s initial supervissas Garrett, and Plaifftwas later supervised
by Schou, though it is unclear when harttd being supervised by Scho&eéDef.’s 56.1
102; Pl.’s 56.1 1 102.) With respeaotGarrett, Plaintiff claims &t Walker made overtly racist
comments in front of Garrett, and Garrett tookaation to intervene. (Pl.’s Counter 56.1 1 6—7
(citing McCall Decl. 1 6).) And, with respetct Schou, Plaintiff proffes evidence that Schou
referred to Plaintiff as a “nigger” on multipleaasions. (Pl.’s Counter 56.1 § 11 (citing Crum
Decl. T 4).) Not surprisingly, Defendadlisputes all of this evidenceSgeDef.’s Counter 56.1

16,7, 11.)
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Crediting Plaintiff's evidence, Plaintiff has submitted sufficient evidence to raise an
inference of discrimination based o ttemarks of Hager and Walker.

In determining whether a remark is probative [of discriminatory intent], [courts in

the Second Circuit] haveonsidered four factorg¢l) who made the remarkd., a

decision-maker, a supervisor, or a lowdeco-worker); (2) when the remark was

made in relation to the employment decisamssue; (3) the content of the remark

(i.e.,whether a reasonable juror could view the remark as discriminatory); and (4)

the context in which the remark was made.(whether it was related to the

decision-making process).
Henry v. Wyeth Pharm., In&616 F.3d 134, 149 (2d Cir. 2010). With respect to Hager’s “Aunt
Jemima” comment, this comment was made byd#wsionmaker. Furthermore, a reasonable
juror could view the remark as discriminatoiyeéWesley-Dicksar®73 F. Supp. 2d at 399
(holding that a reasonable jurawuld find that a comment that the plaintiff sounded “just like
Aunt Jemima and sounded like she was down emplantation” was racially discriminatory
(alterations and internal quotatiamarks omitted)). According to Plaintiff, this remark was made
in November 2011, only four months after his July 12, 2011 demotion and several months before
his termination in March 2012.SéeDef.’s 56.1 1 120, 127, 129; Pl.’s 56.1 {1 120, 127, 129;
Pl.’s Counter 56.1 1 31-32 (citing McCall Defy. 14-15; Crum Decl.  5).) Furthermore,
Plaintiff provides evidence of discriminatoryraments by Walker, in particular that Walker
“regularly referred to McCall aBoy,” and also referred to hiras “Black Boy” and “told him
to move his ‘black ass.” SeePl.’s Counter 56.1 | &iting McCall Decl. § 6; McCall Dep. Tr.
235-36).) Plaintiff also notes th@talker was involved in the destbonmaking process, in that he
advised Hager that Plaintiff wanot performing adequately.

Additionally, “[t]o raise annference of discriminadh by relying on differential

treatment of similarly-situateddividuals, the standardrf@omparing conduct requires a

reasonably close resemblance of the facts androstances of plaintiff's and comparator’s
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cases, such that the comparator must be similarlgtsduto the plaintiff in all material respects.”
Joseph v. Owens & Minor Distrib., In& F. Supp. 3d 295, 311 (E.D.N.Y. 2014) (alteration and
internal quotation marks omitte@if'd, 594 F. App’x 29 (2d Cir. 2015). “The two positions
need not be identical but they must be suffittiesimilar to support at least a minimal inference
that the difference in@atment may be attributable to discriminatiofd’ (internal quotation
marks omitted)see alsdMicGuinness v. Lincoln Halk63 F.3d 49, 54 (2d Cir. 2001) (“[W]here
a plaintiff seeks to establish the minimal prifaaie case by making retnce to the disparate
treatment of other employees, those employees hrave a situation sufficiently similar to
plaintiff's to support at least a minimal infeixee that the differencaf treatment may be
attributable to discrimination.”Potash v. Fla. Union Free Sch. Dis972 F. Supp. 2d 557, 579—
80 (S.D.N.Y. 2013) (noting that, “[w]hen a ptéif seeks to meet her prima face case by
reference to the disparate treatment of amgatley similarly situated employee,” “such employee
must have a situation sufficienttymilar to plaintiff's to supporat least a minimal inference that
the difference of treatment may be attributabléiscrimination.” (nternal quotation marks
omitted)).

Plaintiff provides some evidence that he waated differently than similarly situated
white employees. According to Plaintifiager was hostile toward him throughout his
employment and treated him worse than his evb@-workers. (Pl.’s Counter 56.1 § 30 (citing
McCall Decl. § 15; Crum Decl. § 10)Plaintiff points specificallyo an incident in December
2011. According to Plaintiff, during preparatifor a plant inspection, Hger yelled at Plaintiff
because he had an empty potato chip bag itobibox, and she screamed in his face that she
would fire him if he caused the plant tadl iaspection. (Pl.’s Gunter 56.1 §{ 39-40 (citing

McCall Decl. § 17).) However, according to Pldfntvhen Hager saw that a white co-worker’s
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toolbox was a mess, she calmly asked him to ateamd neither yelled at him nor threatened to
fire him. (Pl.’s Counter 56.1 Y 41 (citing MclCBecl. § 17).) Finalf, Plaintiff proffers
evidence that Plaintiff and Crum, because he workidd Plaintiff, were “regularly assigned the
worst, most dangerous jobs.S€ePl.’s Counter 56.1 § 17 (citing Crum Decl. § 7); Crum Decl.
117, 10.) Although Defendant disputes thiglence and, with respeto the inspection
incident, provides evidence thak individuals involved may nbtave been similarly situated,
(seeDef.’s Counter 56.1 11 17, 39—-41, Carpanini DEgl.5 (EEOC Investigan) 2), Plaintiff
provides enough evidence of diffat@l treatment by Hager amebrk-assigning supervisors,
when combined with the racially derogatoryneoents discussed above, to raise an inference of
discrimination.

In its defense, Defendant relies on the sacter inference, arguing that the fact that
Hager was the same person who hired Plaintifhated him, and fired him, and that she did so
in a short time period, undercuts any possiblerérfee of discrimination. (Def.’s Mem. 14-15.)
However, the same-actor inference is onplausibleinference, not a necessary orgee, e.g.
O’Diah v. Yogo Oasi954 F. Supp. 2d 261, 274 (S.D.N.Y. 2013) (“Although a
nondiscriminatory inference may be drawn wh@remployee is hired and fired by the same
decisionmaker, the same-actor inference is ssime, not mandatory.” (citation and internal
guotation marks omitted)Masters v. F.W. Webb Gdo. 03-CV-6280, 2008 WL 4181724, at
*6 (W.D.N.Y. Sept. 8, 2008) (“[T]he inference aloisegenerally not a suffient basis to grant
summary judgment for the employer, at laaken the employee has proffered evidence of
pretext.”); Sklaver v. Casso-Solar CorfNo. 02-CV-9928, 2004 WL 1381264, at *10 n.16
(S.D.N.Y. May 15, 2004) (“[The same-actor] infece is not mandatory, and therefore does not

necessarily carry the day on defendamtotion for summary judgment.”).
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On balance, the Court finds that Plaintiffs provided sufficient evidence to make out a
prima facie case. In so ddmg, the Court relies oine Second Circuit’'s recent decision in
Tolbert v. Smith790 F.3d 427 (2d Cir. 2015), which emplzasl that “[e]mployers are unlikely
to leave a smoking gun admitting a discriminatmgtive,” and indeed, “[s]uch evidence is not
required to make a prima faccase of discrimination.See idat 438 (internal quotation marks
omitted). Rather, “[s]tatements showing an employer’s racial bias, which [the plaintiff]
identified, are sufficient to supporfpaima facie case of discriminationld. at 438;see also
Ramos 134 F. Supp. 2d at 338 (noting that makirgyima facie case is a low burden).

b. Leqitimate, Nondiscriminatory Reason

As discussed above, because Plaintiff makésa prima facie case, the burden then
“shift[s] to the employer to articulate someitegate, nondiscriminatory reason” for its actions.
McDonnell Douglas411 U.S. at 802. “This burden is oofgproduction, not persuasion; it can
involve no credibility assessmentReeves v. Sanderson Plumbing Prods., B0 U.S. 133,

142 (2000) (internal quotation marks omitted).essence, Defendant needs to “articulate a
legitimate nondiscriminatory reason for its employment decisi@utera v. Schering Corp/3

F.3d 13, 16 (2d Cir. 1995). Defendant has doneese, pointing to evidence that Plaintiff took
too many breaks and that he lacklee ability to be a mechanicS€ePl.’s Counter 56.1 {1 20—

21; Def.’s Counter 56.1 1 20-21See Anderson v. Stauffer Chem.,@65 F.2d 397, 401 (7th

Cir. 1992) (holding that poor perfimance is a legitimate, non-discriminatory reason for adverse
employment actionPuprey v. Prudential Ins. Co. of An®10 F. Supp. 879, 887 (N.D.N.Y.

1996) (“Failure to perform her jatuties to the satiaction of her supervisors, defendants’ stated
and well-documented reason for terminating plaintiff, is a legitimate, nondiscriminatory reason

for discharging her.”)Everston v. State of N.Y. Mortg. Agendy. 89-CV-7474, 1992 WL
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6190, at *7 (S.D.N.Y. Jan. 3, 1992) (noting that equite job performan@an be a legitimate,
nondiscriminatory reason for terminatio@harrette v. S.M. Flickinger Co306 F. Supp. 1045,
1060 (N.D.N.Y. 1992) (same).
c. Pretext

If a defendant articulates a non-discrimimgiteeason, as Defendant has done here, the
presumption of discrimination drops out of thetpre, and the plairffimust show that the
adverse employment decision more likely timanwas motivated in whole or part by
discriminatory reasonsSee, e.g., Reeveés30 U.S. at 142—-43 (noting that, if the defendant can
articulate a nondiscriminatory basis for the empient action, the burdenttens to the plaintiff
to show “by a preponderance of the evidence” tihatdefendant’s given reason for the adverse
employment action was fals&jan Zant v. KLM Royal Dutch Airline80 F.3d 708, 714 (2d Cir.
1996) (explaining that the plaintiffiust show that, “more likely than not[,] [discrimination] was
the real reason” for the employnteaction (second alteration amiginal)). Even though “the
presumption of discrimination drops out .once the defendant meets its burden of production,
the trier of fact may still consider the eviderestablishing the plaintiff's prima facie case and
inferences properly drawn therefrom . . . on g8®ie of whether the defendant’s explanation is
pretextual.” Reeves530 U.S. at 143 (second alteratioronginal) (citation and internal
guotation marks omitted). The Supreme Court’s decisidteeEveSmandates a case-by-case
approach, with a court examining the entgeard to determine whuwtr the plaintiff could
satisfy his ultimate burden of persuading the tiefact that the defendant intentionally
discriminated against the plaintiff Abdu-Brisson v. Delta Air Lines, In@39 F.3d 456, 469-70
(2d Cir. 2001) (internal quotation marks omittetin seeking to show that there is a genuine

issue of material fact for trial, the [nonmovingrty cannot rely on mere allegations, denials,
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conjectures|,] or conclusory statements, but must present affirmative and specific evidence
showing that there is a genuine issue for tri#drice v. Cushman & Wakefield, Inc.

808 F. Supp. 2d 670, 685 (S.D.N.Y. 201d6e also Young v. Ltd. Brandéo. 11-CV-2927,

2013 WL 5434149, at *4 (S.D.N.Y. Be 25, 2013) (noting that a &ty may not rely on mere
speculation or conjecture as to the true nabfitbe facts to overcome a motion for summary
judgment, because mere conclusory allegations or denials cannot by themselves create a genuine
issue of material fact wher®mne would otherwise est.” (alterations ad internal quotation

marks omitted)).

Plaintiff sets forth the following evidencé&irst, according to Plaintiff, Hager told him
that he took too many breaks, but when she pgem/examples as to times he allegedly was on
break, Plaintiff asserted thiaé was actually working durirthose times. (PIl.’s Counter 56.1
1 20 (citing McCall Decl. § 12).5econd, Plaintiff has provideevidence that Defendant’s
assertion that Plaintiff was not difi@d for his job was a pretext-or example, Plaintiff asserts
that after his demotion, he continued to performmsame work he had as a mechanic trainee.
(Pl.’s Counter 56.1 27 (citing McCall Decl. § 13; Crixexcl. § 8).) Plaintf asserts that he and
Crum were able to perform jobs that other naatbs could not. (Pl.’s Counter 56.1 T 29 (citing
Crum Decl. 1 8).) And, as noted above, Riffipoints to the fact tht the only performance
review he was given while working at Genpak stdked Plaintiff “[met] the qualifications of his
job and more.” (Pl.’s 56.1 § 104 (citing Wik Aff'n Ex. 1 (Performance Review); Watkins
Aff'n Ex. 1 (Performance Review).) This eeidce that Defendant’s proffered reason was
pretext, combined with the evidence of distriation discussed with reference to Plaintiff's

prima facie case, is sufficient evidence from viahacjury could reasonably conclude that the
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proffered reason for Plaintiff's demotion was pee¢tial and that racial discrimination was the
real reason for the demotion.

3. Termination

a. Prima Facie Case

For the same reasons as discussed abovatifPlaas established the first three elements
of his prima facie case. Indeed, the evidendaofualification is even stronger for this claim
because he was terminated after being demottgttmechanic’s helper job, and one review he
received as a mechanic’s helpersviat he “me[t] the qualificatiorsf his job and more.” (Pl.’s
56.1 1 104 (citing Watkins Aff'n Ex. 1 (Performance Review)); Watkins Aff'n Ex. 1
(Performance Review).)

The Court thus turns to the fourth ekmmh whether the termination occurred under
circumstances giving rise to an inference stdmination. There are three layers of decision-
making that took place, and thus three possévels where the decision-makers could have
acted with discriminatory intent. First, Plaffis supervisors, including Schou, decided to write
absence reports, leadinggoints being assignedSéeCarpanini Decl. Ex. 10; Carpanini Reply
Decl. Ex. E.) Second, Carpanini calculated Riffi® point totals, and determined that he had
twenty-four points. (Def.’$6.1 126 (citing Carpanini Decl. { 81).) Third, based on
Carpanini’s calculation, Hager dectito terminate Plaintiff. SeeDef.’s 56.1 § 127 (citing
Carpanini Decl. T 82; Carpanibecl. Exs. 12-13); Pl.’s 56.1 § 127.)

Plaintiff argues that Carpanini calculateid points incorrectly, and provides some
evidence in support dhat assertionSeeWatkins Aff'n § 3. However, there is simply no
evidence whatsoever that Carpanini maale discriminatory comments or harbored any

prejudice against Plaintiff(Def.’s 56.1 § 111; Pl.’s 56.1 § 11dot disputing that portion of
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Defendant’s assertionyge alsdvicCall Dep. Tr. 127 (admitting that Carpanini never called
Plaintiff any racist names).JThus, although Carpanini may well have calculated Plaintiff's
points under the Absentee Policy incorrectly, sueth BHaintiff did not actually have twenty-four
points at the time of his termitian, Plaintiff offers no evidenocghatsoever that would allow a
jury to infer that Carpanini miscalculateathoints under circumstances giving rise to an
inference of discrimination.

However, there is also evidence thah@cacted as a decisionmaker, in reporting
purported tardiness or absen&@ee Payne v. N.Y.C. Police Dg863 F. Supp. 2d 169, 182-83
(E.D.N.Y. 2012) (denying summary judgment lzhsa evidence of discrimination by superior
whose role in plaintiff receiving a negativerfpemance review led to adverse employment
action);Augustin v. Enlarged City Sch. Dist. of Newbyr@gh6 F. Supp. 2d 422, 441, 446
(S.D.N.Y. 2009) (denying summary judgment whigne plaintiff's direct supervisor made a
remark that the jury could find evinced a disunatory bias, and that supervisor “had great
influence on the decision-making process thainately led to the denialf tenure to plaintiff
and termination of plaintiff’'s employment™3ge als®iGirolamo v. MetLife Grp., In¢.No. 10-
CV-1537, 2011 WL 2421292, at *3, *8 (S.D.N.Munk 6, 2011) (considering whether the
plaintiff proffered any evidence that age playerle in negative performance reviews the
plaintiff received, which had led adverse employment actioaff'd, 494 F. App’x 120 (2d Cir.
2012);Hirschberg v. Bank of Am., N,A/54 F. Supp. 2d 500, 518 (E.D.N.Y. 2010) (same). The
evidence shows that Plaintéf'supervisors, including SchondaGarrett, produced and signed
Plaintiff's absence reportsS¢eCarpanini Decl. Ex. 10; Carpanini Reply Decl. Ex. E.)
According to Defendant, Plaintiff was correctlyen three points for coming in late on February

18, 19, and 20, 2012. (Pl.’'s Counter 56.1 { 56; D€fgenter 56.1 { 56.) However, there is an
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issue of fact as to whether Riaff should have been marked as late on those days. Plaintiff
claims that, based on the time that Schou tatad toi arrive, he cloclkein early or on time
because he was expected to work late oretdags. (Pl.’s Counter 56.1 § 57 (citing McCall
Decl. § 19).) Plaintiff declared that he iked from 11:26 AM until 12:06 AM on February 18,
2012, from 9:30 AM until 5:40 PM on February 19, 2012, and from 9:59 AM until 6:04 PM on
February 20, 2012. (McCall Decl19.) Plaintiff further declarethat he reported for work at
the time he was told to by Schodd.] Thus, according to Plaintif§chou told Plaintiff to come
in at a given time, then reported Plaintiff as tai@lyarriving at that timedirectly leading to his
termination. Moreover, as discussed abovenBfbaproffers evidence that Schou referred to
Plaintiff as a “nigger” on multiple occasions. (Pl.’s Counter 56.1 11 (citing Crum Decl. 1 4).)
Considering the factors described by the Sed@inclit, these comments evince discriminatory
intent because the content of the remark is highly discriminatory, it was made by the
decisionmaker, and it was made repeate@lge Henry616 F.3d at 149 (noting that, in
“determining whether a remark is probative [aiminatory intent], [courts in the Second
Circuit] have considered fouaétors: (1) who made the remaile(, a decision-maker, a
supervisor, or a low-level co-worker); (2) aithe remark was made in relation to the
employment decision at issue) (Be content of the remarkd., whether a reasonable juror
could view the remark as discriminatory); and (4) the context in which the remark was made
(i.e.,whether it was related todhdecision-making process)9ee also Back v. Hastings On
Hudson Union Free Sch. DisB65 F.3d 107, 124 n.12 (2d Cir. 20@édicating that comments
are not stray when they “were (1) made repegt€d) drew a direct link between . . . stereotypes
and the conclusion that [thegntiff] should not be tenurednd (3) were made by supervisors

who played a substantial role in the decision to terminagdigiu-Brisson239 F.3d at 468
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(“While it is true that the stray remarks oflacision-maker, without more, cannot prove a claim
of employment discrimination, . when other indicia of disarination are properly presented,
the remarks can no longer be deemed stray, andrihbgs a right to conatle that they bear a
more ominous significance.” (citation amdernal quotation n&s omitted)).

This evidence is bolstered by additioegildence suggesting that Schou penalized
Plaintiff at times he should nofThe night befor@laintiff was demoted, Schou wrote a note for
McCall’'s personnel file stating &t Plaintiff did notstay for overtime when he should have on
July 8, 2011 and July 9, 2011. (Pl.’s Courgérl | 24 (citing McCall Dep. Tr. 205-09); Def.’s
Counter 56.1 Y 24; McCall Dep. Tr. 205-09.) Howewa the evenings in question, Plaintiff
claims that Schou was not present at the péard,Plaintiff tried to rach him by phone but was
unable to do so. (Pl.’s Counter 56.1 § 25; D&dsminter 56.1 1 25.) Accarg) to Plaintiff, the
supervisors at the plant told Ri&ff to leave at the end of hghift at midnight. (Pl.’s Counter
56.1 1 26 (citing McCall Dep. Tr. 205-09; Watkin'AEx. 7 (McCall Timesheet) (reflecting
that Plaintiff clocked out at 12:12 AM on Jy 2011 and at 12:00 AM ahuly 9, 2011, after 8.2
and 8 hour work days, respectively)).) Defendfisputes this, pointing to the note by Schou
and Plaintiff’'s deposition, although the Conates that nothing in Plaintiff's deposition
testimony supports Defendant’s position.ef{> 56.1 { 26 (citing McCall Dep. Tr. 205—-09);
McCall Dep. Tr. 205-09.) This evidence, takegether, is sufficient for a finding that the
termination occurred under circgtances giving rise to anference of discrimination.

b. Legitimate, Non-Discriminatory Reason

The burden then shifts to Defendant toffaoa legitimate non-discriminatory reason for
its actions. Defendant has met that burdeoff@rng evidence that Carpanini calculated, and

Miller confirmed, that Plaintiff had accruégenty-four absence points, (Def.’s 56.1 1 126
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(citing Carpanini Decl. § 81)), and that Gekad a policy providing for termination once an
employee reaches twenty-four absence goffdef.’s 56.1 § 91; Pl.’s 56.1 1 913ee, e.g.
Henny v. New York State42 F. Supp. 2d 530, 554 (S.D.N.Y. 20¢2)he] [p]laintiff's lateness
and absences certainly suffice to establidgdimate, non-discriminatory reason for her
treatment.”);Ebanks v. Neiman Marcus Grp., Iné14 F. Supp. 2d 320, 337 (S.D.N.Y. 2006)
(“[The] [d]efendant has establistha@ legitimate, non-disininatory reason for [the plaintiffs’]
termination—([one plaintiff's] lateness and [thdet plaintiff's] latenesand frequent absences.
Each plaintiff received at least two written warnings, plus humerous oral admonitions,
concerning their attendance records.”).
Cc. Pretext

Consequently, the presumption of discrintioa drops out and Plaintiff then has the

burden of showing that “more likely than nofd]scrimination] was the real reason” for the

decision to terminate Plaintiffivan Zant 80 F.3d at 714 (second alteration in origifal).

15 With respect to Hager, even if Plaintiffet his burden of setting out his prima facie
case based on Hager’s decision to terminate titfdbased on his accrual of twenty-four absence
points, summary judgment would nonetheless beaméed because thereimsufficient evidence
of pretext. Because there is no evidencelfagfer was the one who awarded Plaintiff absence
points or calculated how many points he had, tlevaat question is whether Hager applied the
absence policy more harshly againgtififf than against white employeeSee McBride-
Crawford v. Gen. Mills Cereals Operations, Indo. 12-CV-1180, 2015 WL 4208608, at *7
(W.D.N.Y. July 9, 2015) (“The fadhat an employee disagrees witle results of an employer’s
decision regarding termination, or even has evo# that the decision was objectively incorrect
or was based on a faulty investigation, does not automaticatigrsrate, by itself, that the
employer’s proffered reasons are a pretext foniteation.” (alteratiorand internal quotation
marks omitted))Krupa v. Dunkirk Specialty Steel, LLNo. 13-CV-76, 2014 WL 6387283, at
*7 (W.D.N.Y. Nov. 14, 2014) (consating whether a reasonalpley could find that the
employer “applied the absentee policy harshly towemdand leniently toward others because of
her sex”);Miller v. Nat’'l Ass’n of Sec. Dealers, In@.03 F. Supp. 2d 230, 247 (E.D.N.Y. 2010)
(“The relevant inquiry is navhether the performance-bagadtification for plaintiff's
termination articulated by defendant is accuratiioy but whether [theplaintiff can show any
evidence that it was ntite actual justification[The] [p]laintiff cannot accomplish this by
stating his disagreement with his supervisors’ tiegassessment of his performance, even if he
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has evidence that the decision was objectiiretorrect.” (citation, keration, and internal
quotation marks omitted)).

Here, the relevant undisputed evidenceyal as Plaintiff's evidence, shows the
following. Hager was responsible for the decisiohite Plaintiff, and she did so knowing that
he was African-American.SgeDef.’s 56.1 1 99; Pl.’s 56.1 1 99.) Plaintiff proffered evidence
that Hager was hostile toward him throughoutdmgployment at Genpadnd that she treated
him worse than she treated his white co-wskéPl.’s Counter 56.1 § 30 (citing McCall Decl.

1 15; Crum Decl. 1 10)), pointing particular to the chip bagaident in December 2011, (Pl.’s
Counter 56.1 11 39-41 (citing McCall Decl. § 17Additionally, in November 2011, according

to Plaintiff, Hager called him “Aunt Jemima(Def.’s 56.1 1 120; PI.’5§6.1 1 120; Pl.’s Counter
56.1 1 31-32 (citing McCall Decl. 11 14-15; CrumxcD 1 5).) Finally, there is evidence
regarding four other employees terminatesbiad the same time. Patrick Crowe, Jr. was
terminated on January 24, 2012 because he had accumulated twenty-five points; Christina Barber
was terminated on May 25, 2012 because shabaamulated twenty-seven points; Victoria
Carpenter was terminated on November 16, 2use she had accumulated twenty-four
points; and John Morgan was terminateddmtober 22, 2013 because he had accumulated
twenty-four points. (Def.’'s 56.11B1 (citing Carpanini Decl. 1 86).) Finally, with regard to

point calculations, the evidence shothat Carpanini, as well as Union representatives, reviewed
the time and attendance of all employees aetiteof each four-week dtk of time. (Def.’s

56.1 1 54 (citing Carpanini Decl. T 15).)

Plaintiff argues that he hgsoduced sufficient evidence sopport a rational finding that
the legitimate, non-discriminatory reasons profiieog the defendant were false. In particular,
Plaintiff points to the fact that two white empé®s were permitted to accrue more than twenty-
four points before being terminated as eviethat the legitimate reason for terminating
Plaintiff was false. $eePl.’s 56.1  131.) However, the egitte shows that two of the four
white employees were fired for accumulating twenty-four poirieeDef.’s 56.1  131.)
Moreover, the two employees who accrued more tvanty-four points were just over twenty
four, (see id), and there is a more rational explanation for the fact that they were permitted to
accrue more than twenty-four points, namely tigtain actions received multiple points under
the policy, and that the point totals were cal®adatvery four weeks, such that Genpak may not
have realized that an employle®d reached twenty-four absencenp®iuntil he or she had in fact
reached twenty-five or more po#tIndeed, Carpanini determined that Plaintiff had received his
twenty-fourth absence point on February 20, 20BeeDef.’s 56.1 1 126 (citing Carpanini
Decl. § 81)see alsdVatkins Aff'n Ex. 4 (Employee Data Calendar).) However, Carpanini did
not make this determination until March 1, 2013edDef.’'s 56.1 126 (citing Carpanini Decl.

1 81).) Thus, had Plaintiff been late or absent between February 20, 2012 and March 1, 2012, he
would have had more than twenty-fqaoints at the time he was terminated.

Additionally, Plaintiff does not dispute that tivas frequently late or absent, merely
asserting that he was awarded some pointsdidéinot have been and that the points were
calculated incorrectly. (Pl.'€ounter 56.1 {{ 46-61 (citing WatkiAf'n § 3).) Furthermore,
the fact that Plaintif§ot progressive warnings the six-point mark, thtwelve-point mark, and
the sixteen-point mark, further undercuts Pi#fistclaim that the proffered reason for the
termination was pretextual S¢eDef.’s 56.1 T 94; Pl.’s 56.1 T 94lh sum, there is insufficient
evidence from which a jury could conclude thigger either (1) knewhat Plaintiff's points
were calculated incorrectly anditivdiscriminatory motive, usetthat incorrect calculation as a
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According to Plaintiff, Schou told Plaintiff to ave at work late, and then marked him as late,
resulting in his termination.SgePl.’s 56.1 1 126 (not denyingahCarpanini had determined

that Plaintiff accumulated twenty-four points lmsgtead denying that Defendant had made such
a determination in “good faith”); Pl.’sdinter 56.1 1 56-57 (citing McCall Decl.  19);
Carpanini Decl. Ex. 10 (indicating that McCsalsupervisors, incding Schou and Garrett,
produced and signed Plaintiff's absence repo@ajpanini Reply Decl. Ex. E (same).) This
evidence is sufficient to show that the reason for the termination was pretextual, and when
combined with Plaintiff's evidence that Sch@ferred to Plaintiff as a “nigger” on multiple
occasions, (Pl.’s Counter 56.1 { 11 (citing Crum Decl. § 4)), is sufficient evidence from which a
jury could reasonably conclude that theffaed reason for Plaintiff's termination was

pretextual and that racidlscrimination was the real reason for the terminati®ee Payne863

F. Supp. 2d at 183-84 (denying summary judgnoarniace discrimination claim where there
was evidence of comments that could be seelisasminatory by a sup®r who affected the
plaintiff's performance review score, where thefpemance review scores were the basis for the
plaintiff's termination);Everson v. N.Y.C. Transit AutiNo. 02-CV-1121, 2007 WL 539159, at
*11 (E.D.N.Y. Feb. 16, 2007) (denying summauggment and holding that evidence of the
decisionmaker using the wordifjger” one time, combined witbvidence that another employee
had heard the decisionmaker make similar remamkisthat the plaintiff was better qualified than
the employee ultimately promoted, was suffitiemidence to go to the jury on a claim for

discriminatory failure to promotegf. Sedelnik v. City of Bridgepo@&37 F. Supp. 2d 12, 19-20

pretext for terminating him, or (2) terminateitn based on his accrual of twenty-four points and
would not have done so if he were not Africaméyican. Indeed, there is insufficient evidence
from which a jury could concludéat the asserted reason “was so lacking in merit as to call into
guestion its genuinenessMiller, 703 F. Supp. 2d at 247 (internal quotation marks omitted).
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(D. Conn. 2011) (holding that evidence that peapleigh positions of authority, who may not
even have been the decisionmakers, made stray remarks about the plaintiff's age was sufficient
evidence to deny summary judgment in ageraigoation case). Therefore, Defendant’s
Motion for Summary Judgmenn this claim is denied.
4. Retaliation

a. Prima Facie Case

To establish a prima facie caskeretaliation, Plaintiff mustreow that: (1) he engaged in
protected activity; (2) Defendant was awaréhid activity; (3) Defendant took adverse action
against Plaintiff; and (4) there was a cawusainection between the adverse action and the
protected activity, i.e., that atadiatory motive played a part the adverse employment action.
See Kessler v. Westchester Cty. Dep’t of Soc. S&%.F.3d 199, 205-06 (2d Cir. 2006);
Hawana v. City of New YorR30 F. Supp. 2d 518, 529 (S.D.N.Y. 2002). Proof of causation can
be shown either: (1) dicdly, through evidence of retaliatoryianus directed against the plaintiff
by the defendant; or (2) indirectly, by showihat the protected activity was followed closely
by discriminatory treatment orrtbugh other circumstantial evidence such as disparate treatment
of fellow employees who engaged in similar condi&#te Gordon v. N.Y.C. Bd. of EQ&32
F.3d 111, 117 (2d Cir. 20003umner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir. 1990);
Gilford v. City of New YorkNo. 03-CV-91, 2004 WL 1574695, at *7 (S.D.N.Y. July 14, 2004)
(quotingGordon 232 F.3d at 117xff'd, 136 F. App’x 390 (2d Cir. 2005). However, even if
Plaintiff states a prima facie casetat@tion claims are still subject ddcDonnell Douglas
burden shifting.See SumneB99 F.2d at 209.

Plaintiff proffers evidence from which a jucpuld conclude he engaged in protected

activity. For example, Plaintiff says hengplained to Schou about racial harassment by
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co-workers, including by Deckeand Walker in the spring or early summer of 2011. (Pl.’s
Counter 56.1 16 (citing McCalldal. § 10).) Plaintiff also alms that he reported Hager’s
November 2011 “Aunt Jemima” comment to &d¥erisi, a manager in the engineering
department, and to Carpanini, but does not progiddence as to exactly when he reported the
comment. $eePl.’s 56.1 § 121 (citing McCall Decl. 11 14-16); McCall Decl. | 14-16.)
Plaintiff further claims that, at the same tilmereported the Aunt Jemima comment, he reported
to Carpanini that he had also been subjectedcialrslurs and jokes by Deekand others. (Pl.’s
Counter 56.1 1 36 (citinglcCall Decl. { 16).)

Regarding the first element of a prima facieegdpv]hile . . . proécted activity generally
involves the filing of a formatomplaint of discrimination with an administrative agency, the
Second Circuit has recognizeathprotected activity’ inaldes ‘informal protests of
discriminatory employment practices, indiugl making complaints to managementRisco v.
McHugh 868 F. Supp. 2d 75, 110 (S.D.N.Y. 201citation omitted) (quotinumney 899 F.2d
at 209) (citingkotcher v. Rosa & Sullivan Appliance C857 F.2d 59, 65 (2d Cir. 1992¥ee
also Giscombe v. N.Y.C. Dep’t of EQUR9 F. Supp. 3d 396, 401 (S.D.N.Y. 2014) (“Informal
complaints to supervisors, instituting litigai, or filing a formal complaint are protected
activities under Title VII.” (internal quotation marks omittedyartin v. State Univ. of N.Y704
F. Supp. 2d 202, 227 (E.D.N.Y. 2010) (“It is clgagbktablished that infmal complaints to
supervisors constitute protectactivity under Title VII.” (intenal quotation marks omitted)).
“[S]uch informal complaints[,Jhiowever,] must be sufficiently spific to make it clear that the
employee is complaining about conduct prohibited by Title VRi%cq 868 F. Supp. 2d at 110.

Thus, there is an issue of fact as to wketPlaintiff engaged in protected activity by
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complaining to Carpanini, Schou, and Derisi thahld been subjected tacial jokes and slurs
by Hager, Walker, and Decker, among others.

Next, crediting Plaintiff's evidence, the s&d requirement is also met, as general
corporate knowledge of Plaintifffgrotected activity is sufficient tmake out a prima facie case.
See Kessled61 F.3d at 210 (“Neither this nor any othecuit has ever held that, to satisfy the
knowledge requirement, anything more is neceseaty general corporate knowledge that the
plaintiff has engaged in@rotected activity.” (citingsordon 232 F.3d at 116)). Thus,
construing all facts in the light most favorableéPaintiff, Plaintiff has met the minimal burden
of showing general knowledg# his protected activity.

As for the third element, Plaintiff points the alleged adverse employment actions

described above, namely his demotion and terminaticdn adverse action for a retaliation

16 The Court notes that one other acticiemed to by Plainff could potentially
constitute an adverse employment action. nifahas proffered evidence that, after he
complained to Schou, Schou did not take remexdiabn but merely stardeto treat Plaintiff
worse than he did previouslyPl.’'s Counter 56.1 7 (citing McCall Declq 10; Crum Decl. 1 7
(declaring that Plaintiff and Crumere “regularly assigned the wgresost dangerous jobs”)).)

Events that do not constitute adverse ewyplent actions for Rintiff's intentional
discrimination claim may still be considerigdthe context of Is retaliation claim.See
Burlington N. & Santa Fe Ry. Co. v. Whigl8 U.S. 53, 64 (2006) (“[T]he anti[-]retaliation
provision, unlike the substantive provision, is notited to discriminatory actions that affect the
terms and conditions of employment.”). THiges not mean thatl potential workplace
grievances are fodder fortadiation claims, howeverSee idat 68 (“We speak ahaterial
adversity because we believe it is important to separate significant from trivial harms. Title VII,
we have said, does not set forth a general tyiwlbhde for the American workplace.” (internal
guotation marks omitted)). To constitute an adgeaction for a retaliation claim, the allegedly
retaliatory action must be “materially adverse;bther words, it must be the type of action that
would “dissuade a reasonable worker frorrkimg or supporting a charge of discriminatiotd”
at 57;see also Kessled61 F.3d at 207 (same).

However, Plaintiff's evidence that Schoedted him worse following his complaint is
insufficient because Plaintiff does not provideegh evidence for the Court to conclude that the
action taken by Schou is of thge that would dissuade a reasonable worker from complaining
about discrimination. Indeed, Plafhdoes not argue otherwise. dlso is informative that the
actions allegedly taken by Schou after Plairdtfinplained to him in the spring or summer of
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claim need not “bear on the terms or conditionsraployment;” ratherithe proper inquiry now
is whether ‘the employer’s actions [were] harhituthe point that they could well dissuade a
reasonable worker from making or sugpary a charge of discrimination.’See Hicks v. Baines
593 F.3d 159, 169 (2d Cir. 2010) (aéteon in original) (quotindurlington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 57 (2006)). Demotion and termination, actions that do bear on the
terms and conditions of employment, are cleadyerse actions under this broad stand&ek,
e.g, Mariama Amar v. N.Y.C. City Health & Hosps. Cofdo. 14-CV-2503, 2015 WL

3754999, at *10 (S.D.N.Y. June 15, 2015) (“While tha-eataliation provision of Title VIl is

not limited to discriminatory actions that relatethe terms and corains of employment, a
termination of employment, a demotion evidehbg a decrease in wage or salary, a less
distinguished title, a material loss of benefitgn#icantly diminished iternal responsibilities,

or other indices unique to a pattlar situation may be consiae materially adverse actions.”
(alteration, citation, and inteshquotation marks omitted)3f. Petyan 2015 WL 4104841, at *3
n.8 (“Examples of materially adverse employmactions include termination of employment, a
demotion evidenced by a decrease in wage onsaldess distinguished title, a material loss of
benefits, significantly diminishexhaterial responsiliies, or other indices . . . unique to a
particular situation.” (alteteon in original) (internal quettion marks omitted) (quoting

Feingold 366 F.3d at 152)Ren Yuan Deng v. N.Y. State Office of Mental Heklith 13-CV-
6801, 2015 WL 221046, at *15 (S.D.N.Y. Jan. 15, 2qb6jing in context of Family and
Medical Leave Act retaliation claim that “[i]t isell-established that termination and wage

deduction are adverse employmaations.”). Thus, Plaintiff has met this requirement.

2011 did not dissuade Plaintiff from allegedly nmekfurther complaints in or around November
2011. GeePl.’s Counter 56.1 1 16, 31-38.)
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Accordingly, the Court turns to whether Plaintiff has presented evidence to suggest that
“a causal connection exist[ed] between the protected activity and the adverse dtssier
461 F.3d at 206 (internal quotation marks omitted). Plaintiff relies primarily on the temporal
relationship, arguing that it is 8icient that he complained of discrimination to Schou in late
spring or early summer 2011, (Pl.’s Counter 56.1 § 16), shortly before his demotion in July 2011,
and that he complained to Carpanini irafiter November 2011, (Pl.’'s Counter 56.1 {{ 31-38), a
few months before histaination in March 2012 sgeDef.’s 56.1 1 128; Pl.’'s 56.17 128).
Plaintiff also points to the other evidenced@dcrimination discusseabove as evidence of
retaliation.

“[T]he causal connection needed for proofatetaliation claim can be established
indirectly by showing that #hprotected activity was closdlgilowed in time by the adverse
action.” Cifra v. Gen. Elec. Cp252 F.3d 205, 217 (2d Cir. 2000nternal quotation marks
omitted);see also Treglia v. Town of Manlju&l3 F.3d 713, 720 (2d Cir. 2002) (“We have held
that a close temporal relationplietween a plaintiff's particip@n in protected activity and an
employer’s adverse actions can be sufficient tabdish causation.”). He, it is not entirely
clear how much time elapsed between Plaintiff's complaint to Schou in “spring or summer
2011,” seePl.’s Counter 56.1  16), ais demotion in July 2011s¢eDef.’'s 56.1 | 14; Pl.’s
56.1 1 14), but no more than three or four months elapsed between Plaintiff’'s complaint in
November 2011 and his termination on MarcB@12. The case law in the Second Circuit is
unclear with regard to how much time carspaetween a protected action and the adverse
employment action before no causal conneatemmbe inferred, but the Second Circuit has
emphasized that it has not “drawn a briliye to define the outer limits beyond which a

temporal relationship is too atteated to establish a causal redaship between the exercise of a
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federal constitutional right and an allegedly retaliatory acti@e& Gorman-Bakos v. Cornell
Co-op Extension of Schenectady C2p2 F.3d 545, 554 (2d Cir. 200%ge alsd.ittlejohn v.

City of New York— F. 3d —, 2015 WL 4604250, at *15 (2d Cir. Aug. 3, 2015) (saRexgz v.
N.Y. State Office of Temp. & Disability Assistaride. 14-CV-1621, 2015 WL 3999311, at *8
(S.D.N.Y. June 30, 2015) (same). And while somerts have held thattde months is too long
to draw a causal inference basedthe temporal relationship, othérave held that fact finders
could draw temporal inferences from gapsisen protected actiomd adverse employment
actions of three months or, indeed, much long&gmpare Kanhoye v. Altana In686 F. Supp.
2d 199, 209 (E.D.N.Y. 2009) (holding that gog# “two and three months after the

complaints . . . is a sufficiently short gap tomp# a reasonable inference of retaliation at the
prima faciestage”)andPergament v. Fed. Express Cqro. 03-CV-1106, 2007 WL 1016993,
at *14 (E.D.N.Y. Mar. 30, 2007) (holding that gagggwo and half months and less than a month
“suffice[] to satisfy [the plaintiff’'sjourden of showing indirect causationvjth Cobian v. New
York City No. 99-CV-10533, 2000 WL 1782744, at *18Q3N.Y. Dec. 6, 2000) (“Standing
alone, the lapse of more thauf months . . . is insufficiemvidence of a causal connection.”),
aff'd, 23 F. App’x 82 (2d Cir. 2001¥kee alsdsorman-Bakos252 F.3d at 554 (collecting cases).
On balance, a jury could conicde that Plaintiff has sufficientlset out a prima facie case for
retaliation based on the relatively short gapween protected activity and demotion and
termination, especially when combined witls bther evidence of disminatory animus.

b. Legitimate, Non-Discriminatory Reason

Because Plaintiff has made out a prima facie ¢asretaliation, the burden then shifts to
Defendant to provide a legitimateon-discriminatory reason for iggtions. Here, the actions at

issue are Plaintiff’'s demotion amekrmination, the same actions tlaaé the subject of Plaintiff's
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discrimination claims. As discussed in detail above, Defendant proffers legitimate reasons for its
actions—that Plaintiff was not performing adeqliass a mechanic tnaee and that Plaintiff
had accrued twenty-four absence points, whielmdated dismissal under the terms of the CBA.
Cc. Pretext

The burden then shifts again to Plaintithevmust put forth evidence that the reason
given was pretextual. “Once the first two stepghe burden-shifting test have been satisfied,
‘the McDonnell Douglagramework disappears,’ and ‘theapitiff must then produce evidence
and carry the burden of persuasion that théfgned reason for the allegedly retaliatory conduct
is a pretext.” Villanti v. Cold Spring Harbor Cent. Sch. Dist33 F. Supp. 2d 371, 384
(E.D.N.Y. 2010) (brackets omitted) (citations omitted) (quoRag’l Econ. Cmty. Action
Program, Inc. v. City of Middletowr294 F.3d 35, 49 (2d Cir. 2003perseded by statute on
other groundsADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat 3558 v.
CDC Ixis N. Am., In¢445 F.3d 161, 169 (2d Cir. 2006)). Aseubt“[t]he plaintiff may do this
by presenting additional evidence, or by relyamgthe evidence thatipported the plaintiff's
prima facie case.ld. However, although “[tlhe temporalgdmity of events may give rise to
an inference of retaliation for the purposes téleisshing a prima facie ca®f retaliation . . . [;]
without more, such temporal proximity is insafént to satisfy [a plaitiff's] burden to bring
forward some evidence of pretextZl Sayed v. Hilton Hotels Corp27 F.3d 931, 933 (2d Cir.
2010);see also Martel v. Ne England Home Care, IndNo. 09-CV-1412, 2014 WL 3687738,
at *15-16 (D. Conn. July 22, 2014) (same). “Indeeplaintiff must come forward with some
evidence of pretext in order toisa a triable issue of factEl Sayed627 F.3d at 933.

With respect to Plaintiff's demotion andngnation claims, the temporal proximity,

combined with the evidence of pretext discussedktail above, is sufficient to create a triable
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issue of fact, and Defendant’s Motion for Sumyndudgment is denied &s the retaliatory
demotion and termination claims.

5. Hostile Work Environment

“In order to prevail on a hostile work enenment claim, a plaintiff must make two
showings.” Summa v. Hofstra Uniy708 F.3d 115, 124 (2d Cir. 2013) (internal quotation marks
omitted). First, the plaintiff must show “that the harassment was sufficiently severe or pervasive
to alter the conditions of theatim’s employment and create an abusive working environment.”

Id. (internal quotation marks omitted). Second, tlanpiff must show “thathere is a specific
basis for imputing the conducteating the hostile work environment to the employéd.”
(internal quotation marks omitted). The Cowill address each requirement in turn.

a. Establishing a Hostile Work Environment

A plaintiff can state a cause of action undigle VIl by demonstréing that his or her
working environment is “ovean by racial antagonism.’Lopez v. S.B. Thomas, In831 F.2d
1184, 1189 (2d Cir. 1987). A hostile work envineent claim is evaluated under the same
standard under Title VII as under the NYSHREe Marchuk v. Faruqi & Faruqi, LLP— F.
Supp. 3d. —, 2015 WL 363625, at *2.BN.Y. Jan. 28, 2015), and 8§ 198ke Whidbee223
F.3d at 69see alsaViassie v. Metro. Museum of ANo. 11-CV-9549, 2015 WL 3833839, at *6
(S.D.N.Y. June 22, 2015) (“[The plaintiff's] Titlll and NYSHRL discharge and hostile work
environment claims are analyzed liks 811981 claims for the same . . . Pgrra v. City of
White Plains48 F. Supp. 3d 542, 551 n.2 (S.D.N.Y. 2014) (“The same standards govern hostile
work environment claims under Titldl, Section 1981, and the NYSHRL.”).

To prove a hostile work environment claiiaintiff must produce evidence that “the

workplace [was] permeated with discriminatamjimidation, ridicule, and insult, that [was]
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sufficiently severe or pervasive to altee ttonditions of the victim’s employmentPatterson v.
Cty. of Oneida375 F.3d 206, 227 (2d Cir. 2004) (internal quotation marks omited)also
Fincher v. Depository Trust & Clearing Cor604 F.3d 712, 723-24 (2d Cir. 2010) (“In order
to establish a hostile work environment clainden42 U.S.C. § 1981, a plaintiff must show that
the workplace was so severely permeated wghraninatory intimidation, ridicule, and insult
that the terms and conditionslwér employment were therebfeaied.” (internal quotation marks
omitted)). Though a single incident maydsere enough to mataity alter employment
conditions,see Pattersqr875 F.3d at 227, in general the ans taken by the defendant “must
be more than ‘episodic; they must be suéiitly continuous and coerrted in order to be
deemed pervasive[,]Alfano v. Costellp294 F.3d 365, 374 (2d Cir. 2002) (quotiPerry v.
Ethan Allen, Inc.115 F.3d 143, 149 (2d Cir.1997)). Tiest for determining whether a
workplace is a hostile work environmenshzoth subjective and objective elemerge Alfanp
294 F.3d at 374. “[T]he misconduct shown mustsesere or pervasive enough to create an
objectively hostile or abusive wodavironment,” and the victim nstialso subjectively perceive
that environment to be abusiveld. (quotingHarris v. Forklift Sys., In¢.510 U.S. 17, 21
(1993));see also Harris510 U.S. at 21-22 (holding that contowist be “severe or pervasive
enough to create an objectively hostile or abrsierk environment—an environment that a
reasonable person would find hostileabusive,” and the plaifitimust “subjectively perceive
the environment to be abusiveParra, 48 F. Supp. 3d at 551 (“The sufficiency of a hostile
work environment claim is analyzédth subjectively and objectively.”).

When determining whether an objectively hiestvork environment exists, courts must
consider the totality of the circumstances, including the frequency, severity, and offensiveness of

the allegedly discriminatory conduct, whetliee conduct was physically threatening or
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humiliating, and whether it unreasdiyainterfered with an employee’s work performan&ee
Patterson 375 F.3d at 227. The Second Circuit atiethe first two othese factors—the
frequency and the severity of the misconduct—as the principal focus of the anaBess.”
Aulicino v. N.Y.C. Dep’'t of Homeless Ser&80 F.3d 73, 82 (2d Cir. 2009). “Core hostile work
environment cases involve misconduct that is both frequent and severe, for example, when a
supervisor utters blatant racegpithets on a regular if notmstant basis and behaves in a
physically threatening mannerld. (internal quotation marks omitted). Even still, “an
employer’s motion for summary judgment mbstdenied if the claimed misconduct ranks
sufficiently highly on either axis.’ld. “Where reasonable jurors ud disagree as to whether
alleged incidents of racial insensitivity or hsgsment would have advety altered the working
conditions of a reasonable employee, the isswehether a hostile work environment existed
may not properly be decided as a matter of laRatterson 375 F.3d at 227. Finally, “[i]t is
axiomatic that the plaintiff also must shelat the hostile conduct occurred because of a
protected characteristic.Richards v. N.Y.C. Dep’t of Edu&No. 13-CV-16, 2015 WL 4164746,
at *10 (S.D.N.Y. July 10, 2015) (internguotation marks omitted) (quotirigplbert 790 F.3d at
439).

Crediting his evidence, Plaiffthas proffered sufficient evidence for a jury to find that a
hostile work environment existed. There is evidence that, when he was a mechanic’s helper,
Plaintiff was assigned primarily to work witalker. (Pl.’s Counteb6.1 § 4 (citing McCall

Decl. 1 6).) Plaintiff claimshat Walker “regularly referdeto McCall as ‘Boy,” and also
referred to him as “Black Boy” and “told him tove his ‘black ass.” (Pl.'s Counter 56.1 5
(citing McCall Decl. T 6; McCall Dep. Tr. 235-36)Blaintiff also claimghat, after Plaintiff

became a mechanic trainee, Walker threatenédhbPlaintiff and, wherPlaintiff tried to walk
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away, Walker rammed into him, causing Plaintiff’s lip to bleeSleePl.’s Counter 56.1 { 14
(citing McCall Decl. 1 9).) Plairft also claims that other co-wkers regularly used racial slurs
and made racial jokes in Plaifis presence and outside of his presence. (Pl.’s Counter 56.1 § 8
(citing McCall Decl. 1 7; Crum Decl. § 4).) Forample, Plaintiff claims that a senior mechanic,
Decker, told Plaintiff that Decker’'s dog waamed “Nigger,” and referred to menial tasks
Plaintiff was assigned to asiyger work.” (Pl.’'s Counteb6.1 §{ 12-13 (citing McCall Decl.
1 8).) Plaintiff also has submitted evidence frémam that co-workers and managers regularly
referred to Plaintiff as a “nigger.” (Pl.’so@inter 56.1 { 10 (citing Crum Decl. 11 4, 10).) In
particular, Crum has stated that Schou referrddldmtiff as a “nigger” on multiple occasions.
(Pl.’s Counter 56.1 1 11 (citing Crum Decl. f)4iccording to Crum, Plaintiff and Crum,
because Crum worked with Plaintiff, were rigly assigned the most dangerous jobs in the
Maintenance Department. (Pl.’s Coainb6.1 § 17 (citing Crum Decl. § Bge alscCrum Decl.
1 10 (declaring he was treated lyalkcause he worked with Plaffjt) Furthermore, Plaintiff
has proffered that he found the above commentsisiffe. For example, Plaintiff has stated that
he made it clear he did ngd@reciate Walker's commentsegePl.’s Counter 56.1 § 7 (citing
McCall Decl. | 6)), that Plaiiit found it “very offensive” when Decker told Plaintiff that
Decker’s dog was named “Niggerijtl({ 12 (citing McCall Decl. § 8)and that Plaintiff was
offended by Hager referring tom as “Aunt Jemima,”id. 1 32—33 (citing McCall Decl. | 15;
Crum Decl. T 5)).

Plaintiff has provided sufficient evidenceathhe was subjected to severe racially
discriminatory language with frequency. For exdenthe use of the word “boy,” even by itself,
can be evidence of “racial animus,” dependingvarious factors incluthg context, inflection,

tone of voice, local custonand historical usage.Ash v. Tyson Foods, In&46 U.S. 454, 456
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(2006) (rejecting the argument thiae word “boy” is only “evidace of discriminatory intent”
“when modified by a racial claggiation like ‘black’ or ‘white™ (some internal quotation marks
omitted)). Furthermore, the repeated usthefword “nigger” by Decker, as well as by
managers, could result in a reaable jury finding that there was a hostile work environment.
Indeed, the Second Circuit has ‘igimasiz[ed] that perhaps nagle act can more quickly alter
the conditions of employment and create an i@kusgorking environment than the use of an
unambiguously racial epithetduas ‘nigger’ by a supenasin the presence of his
subordinates.’Rivera v. Rochester Genesee Reg’l Transp. Avd3 F.3d 11, 24 (2d Cir. 2012)
(brackets and internal quotation marks omittedid Aourts have held that even one use of the
word “nigger,” depending on th@rcumstances, is sufficient to go to a jury on a hostile work
environment claim.See, e.gLovejoy v. Gure-PereNo. 10-CV-5748, 2014 WL 2459656, at *5
(E.D.N.Y. May 21, 2014) (“Even if [the] plainti#stablished that being called ‘nigger’ was the
only incident of racial animus, this would suffilme a hostile work environment claim. Plaintiff
testified that she was called ‘nigger’ by her sup@envis an aggressive dnntimating tone, with
saliva falling onto her body, and loudly enough for others to hearappeal withdrawr(Jan.

16, 2015). Moreover, the mere fact that Schogs of the word “niggé allegedly occurred
outside of earshot of Plaintiff is not in itself dispositive. Rather, “the fact that a plaintiff learns
second-hand of a racially deragey comment or joke by a felloemployee or supervisor also
can impact the work environmentSchwapp v. Town of Avphl8 F.3d 106, 111 (2d Cir. 1997).
Here, it is not exactly clear when Plaintiff laad of these alleged comments, but they provide
additional evidence for Plaintiff’'s claim. Mareer, Plaintiff's shortenure at Genpak means
that all of these events occedrwithin eighteen monthsSéeDef.’s 56.1 1 5, 128-29; Pl.’s

56.1 11 128-29.) Finally, Plaintiffevidence that he was regularly assigned the most dangerous
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jobs, that Walker threatenedftght him and rammed into hinand that Hager treated him worse
than white employees bolsters Plaintiff's contentihat a jury could cohede that Plaintiff has
established a hostile wodavironment claimSee Rivera743 F.3d at 24 (“The use of racially
offensive language is particularly likely to creatbostile work environment when, as here, it is
presented in a physically threatening mann@ntérnal quotation marks omitted)). For the
foregoing reasons, the Court concludes thain@ff has provided sufficient evidence from
which a jury could conclude that a hostile workplace existed.

b. Employer Liability

In addition to showing that a hostile wakvironment existed, tii order to establish
employer liability under Titl&/I1[,] [§8 1981,] and the NYSHR for hostile actions taken by
employees, a plaintiff must establish that the hostile work environment can be imputed to the
employer.” See Setelius v. Nat'l Grid Elec. Servs. LIN®. 11-CV-5528, 2014 WL 4773975, at
*25 (E.D.N.Y. Sept. 24, 20143ee also Whidbe223 F.3d at 72 (“To prevail on their § 1981
claims the plaintiffs must show . . . a specifasis . . . for imputing thconduct that created the
hostile environment to the employer.” (secondratien in original) (internal quotation marks
omitted)).

i. Federal.aw

The Supreme Court recentigt out the following framework for when an employer
should be liable for harassment by employees uiedierallaw, that is, under Title VII or
§1981.

If the harassing employee is the victim’s co-worker, the employer is liable only if
it was negligent in controlling working conditions. In cases in which the harasser
is a “supervisor,” however, different rglapply. If the supervisor's harassment
culminates in a tangible employment actithre employer is strictly liable. But if

no tangible employment action is takethe employer may eape liability by
establishing, as an affirmative defentat (1) the employegxercised reasonable
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care to prevent and correct any hamgsbehavior and (2) that the plaintiff

unreasonably failed to take advantagéhefpreventive or corrective opportunities

that the employer provided.

Vance v. Ball State Univl33 S. Ct. 2434, 2439 (2013). Althouganceconcerned Title VI,
see id, the Second Circuit has applied its framekvand holdings to hostile work environment
claims under 8§ 198%kee Wiercinski v. Mangia 57, In@87 F.3d 106, 113-14 (2d Cir. 2015).

If the harassing employeeasco-worker, to show gégence by the employer in
controlling work conditions, a plaiiff must “demonstrate thateéhemployer has either provided
no reasonable avenue for complaint or knewhefharassment but did nothing about Bée
Dabney v. Christmas Tree Shpp588 F. Supp. 2d 439, 460 (S.D.N2013) (internal quotation
marks omitted)aff'd sub nom. Dabney v. Bed Bath & Beyos88 F. App’x 15 (2d Cir. 2014).

If an employer has notice of the harassmeatthat it knew or should have known, the “law
imposes upon the employer a duty to ted@sonable steps to eliminate iSee id(internal

guotation marks omitted¥ee also Dillon v. Ned Mgmt., In&No. 13-CV-2622, 2015 WL

427921, at *10 (E.D.N.Y. Feb. 2, 2015) (“The employer is not liable unless it either (1) provided
no reasonable avenue for complaint, or (2) koéthe harassment amlid nothing about it.”).

Here, there is evidence from which a jenuld conclude that Plaintiff's co-workers,
notably Decker and Walker, were responsibleie hostile work envonment. The evidence
shows that Defendant providedemsonable avenue for complaamd is thus not liable on that
basis. However, Plaintiff has offered evidenaarfrwhich a jury could conclude that Defendant
knew about the harassment and took no steps to elieita Specifically, Plaitiff claims that in
spring or early summer of 2011, he complaite&chou about racial harassment by co-workers,
including by Decker and Wagk. (Pl.’s Counter 56.1 { 16iting McCall Decl. { 10).)

According to Plaintiff, after he complainéal Schou, Schou did not takemedial action but
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merely started to treat Plaintiff worse thandn@ previously. (Pl.’€Counter 56.1 18 (citing
McCall Decl. 1 10; Crum Decl. | 7 (declaring tRdintiff and Crum were “regularly assigned
the worst, most dangerous jobs”)).) Plaintiff furtk&ims that he in fact went to Carpanini and
reported Hager’'s “Aunt Jemima” soment, as well as about how had been subjected to racial
slurs and jokes by Decker and others. (Rdsinter 56.1 Y 36 (citing McCall Decl. 1 16).)
According to Plaintiff, Carpanini told McCall skeould file a report witther boss, but Plaintiff
never heard back from her about his compla(il.’s Counter 56.1 {1 37—38 (citing McCall
Decl. § 16).) Thus, a jury could concluderfr this evidence that Defendant knew about the
racial harassment and did nothing.

As noted above, different rules apply if thedsser is a supervisoFirst, the Supreme
Court has defined supervisor as someam@owered by the emplay#o take tangible
employment actions against the victim, i.e., to effect a significant chamgeployment status,
such as hiring, firing, failing to promotegassignment with significantly different
responsibilities, or a degsibn causing a significaghange in benefits.'See Vangel33 S. Ct. at
2443 (internal quotation marks omitted). UnBerlington Industries|nc. v. Ellerth 524 U.S.
742 (1998), an@raragher v. City of Boca Ratpb24 U.S. 775 (1998), “if a supervisor’s
harassment culminates in a tangible adverse@mynt action, the employer is strictly liable
for that supervisor's harassmenSetelius 2014 WL 4773975, at *25ee alsdkedd v. N.Y.
Div. of Parole 678 F.3d 166, 182 (2d Cir. 2012) (“If theattassment culminate[d] in a tangible
employment action, such as discharge, demotionndesirable reassignmtg the employer is

held strictly liable, and ‘[n]o affirmative defenseavailable.” (alterations in original) (quoting
Ellerth, 524 U.S. at 765)). “But if no tangible pltoyment action is taken as a result of the

harassment, or if any tangible employment actaken against the employee was not part of the
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supervisor’s discriminatory harassment, ¢éngployer may raise an affirmative defense.”
Setelius 2014 WL 4773975, at *25 (internal quotatimarks omitted). Turning to the
affirmative defense available to employers, “[wligspect to the first png of this defense, an
employer ‘need not prove success in preventing hagbghavior in ordeto demonstrate that it
exercised reasonable care’ and ‘the existehe@m anti-harassment policy with complaint
procedures is an important consideratiorGfant v. United Cerebral Palsy of N.Y.C., InNo.
11-CV-18, 2014 WL 902638, at *9 (S.D.N.Y. Mar. 7, 2014) (quotiegpold v. Baccarat, Inc.
239 F.3d 243, 245 (2d Cir. 2001)). With respedh®second prong of the defense, “the
employer must show that theapitiff ‘acted unreasonably iiailing to avail herself of the
company’s internal complaint procedures,” anehtkthe burden shifts to the employee to ‘come
forward with one or more reasons why the esgpk did not make use of the procedures.”
Grant, 2014 WL 902638, at *9 (quotingeopold 239 F.3d at 246).

The evidence shows that a jury could concltidg Plaintiff's supevisors contributed to
the hostile work environment. In particularetiury could conclude that Hager and Schou were
Plaintiff's supervisors and their discriminatagmments contributed to the hostile work
environment. The jury also could reasondbig that racial harassment by both Hager and
Schou culminated in an adverse employmenbaetPlaintiff's demotion and termination. If a
jury so concluded, then Defendant would becHtriliable and no affirmative defense would be
available. Furthermore, factual issues prdelsummary judgment even if the affirmative
defense is available. Notably, Plaintiff prouwidevidence that he complained to Carpanini and
Schou about racial harassment and nothing wae dnd that he then spoke to his union
representative, Leigh Miller, about the racial harassment, and/filer “told him ‘not to rock

the boat’ and that [Miller] did not want to hear about it from [P]laintiff.” (Pl.’s Counter 56.1
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1 18 (citing McCall Decl. § 11).) Thus, the juryutd decide that Plaintiff had a valid reason for
not following the procedures provided by bBimployer, as doing so might have been, or
appeared to have been, futil8eeRedd 678 F.3d at 183 (holding that summary judgment was
inappropriate because, “if the affirmative defefisas] available, there appear[ed] to be a
factual dispute to be resolved as to the suffiyent [the plaintiff’'s] complaints about [the
supervisor’s] conduct”)Xsorzynski v. JetBlue Airways Corp96 F.3d 93, 105 (2d Cir. 2010)
(“There is no requirement that a plaintifl@ust all possible avenues made available where
circumstances warrant the belief that somelloof those avenues would be ineffective or
antagonistic.”).

ii. New York Law

Under New York law, unlike under federal latan employer is never strictly liable for
the conduct of employees, evéthe harassing employee is a Plaintiff’'s supervisdiarchuk
2015 WL 363625, at *Xee also Sesay-Harrell v. N.Y.C. Dep’'t of Homeless S&lws12-CV-
925, 2013 WL 6244158, at *24 (S.D.N.Y. Dec. 2, 20@®)ting limited circumstances under
which liability can be imputed to employer fordiite work environment claims under New York
law); Brown v. City of New YoriNo. 11-CV-2915, 2013 WL 3789094t *18 (S.D.N.Y. July
19, 2013) (sameptate Div. of Human Rights ex r@8reene v. St. Elizabeth’s Hosp87 N.E.2d
268, 269 (N.Y. 1985) (“An employer cannot be heddble for an employee’s discriminatory act
unless the employer became a party to it by eragng, condoning, or approving it.” (internal
guotation marks omitted)). Rather, under New York law, “[a]n employer is only liable for
conduct that it encouraged, condonedexpressly or impliedly approvedMarchuk 2015 WL
363625, at *2. The New York Court of Appealstreeld that “[clondonation. . contemplates a

knowing, after-the-fact forgiveness or acceptaatan offense,” and “[a]Jn employer’s
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calculated inaction in sponse to discriminatory conduct mag,readily as affirmative conduct,
indicate condonation.’St. Elizabeth’s Hosp487 N.E.2d at 269. Here, as discussed above,
Plaintiff claims he complained multiple tim@bout the racial harassment and no corrective
action was taken, which evidence would permit a farglecide that the employer condoned it.
See Guzman v. Macy’s Retail Holdings, JiNn. 09-CV-4472, 2010 WL 1222044, at *11
(S.D.N.Y. Mar. 29, 2010) (holdintdpat an allegation that thpdaintiff complained to her
employer’s human resources regional vice presided he “not only refused to investigate but
threatened her with termination if she madehfertcomplaints to senior level management” was
sufficient to establish condotian under New York law)Melendez v. Int’l Serv. Sys., Inblo.
97-CV-8051, 1999 WL 187071, at *15.D.N.Y. Apr. 6, 1999) (hdling that the plaintiff's
allegation that he “reported hilsscriminatory treatment . . . to numerous people up the chain of
command in the management . . ., yet no reat@dition was taken” was sufficient under New
York law); Seepersad v. D.A.O.R. Sec.,.]Jido. 97-CV-2086, 1998 WL 474205, at *5

(S.D.N.Y. Aug. 12, 1998) (holding thattmmary judgment on NYSHRL claim was
inappropriate when there were factual questregarding the plaintiff’'s complaints and the
corrective action taken in response). Themf@efendant’s Motion foSummary Judgment on

Plaintiff's hostile work enwvionment claim is denied.
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1. Conclusion
For the foregoing reasons, Defendant’s Motion for Summary Judgment is denied. The
Clerk of the Court is respectfully directed to terminate the pending Motion. (See Dkt. No. 21.)

SO ORDERED.

Dated: September?:q 2015
White Plains, New York

UNITED STATES DISTRICT JUDGE
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