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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHUAN WANG,
Raintiff, Case No. 13-CV-2186 (KMK)

-V- OPINION & ORDER

SAMUEL J. PALMISANO, MARTIN
SCHROETER, MARK LOUGHRIDGE, J.
RANDALL MACDONALD, JOHN DOES NO. 1-
20, and JANE DOES NO. 1-20,

Defendants.

Appearances:

Chuan Wang
Lexington, MA
Pro se Plaintiff

Timothy M. Pomarole, Esq.
Peabody & Arnold LLP
Boston, MA
Counsel for Defendants Palmisano, Schroeter, Loughridge,
and MacDonald
Catherine B. Kelleher, Esq.
Sedgwick LLP
New York, NY
Counsel for Defendants Palmisano, Schroeter, Loughridge,
and MacDonald
KENNETH M. KARAS, District Judge:
On April 1, 2013, pro se Plaiff Chuan Wang (“Rdintiff”) filed a Complaint against
Samuel J. Palmisano (“Palmisano”), Ma@ohroeter (“Schroetd, Mark Loughridge
(“Loughridge”), and J. Randall M®onald (“MacDonald”) (collectely “Defendants”), who at

the relevant times were, respectively, the President, Chief Executive Officer, and Chairman; the

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2013cv02186/414239/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2013cv02186/414239/37/
https://dockets.justia.com/

Treasurer; the Chief Financial Officer and a $eMice President; and another Senior Vice
President of International BussgeMachines Corp. (“IBM”). SeeCompl. 1 2-5 (Dkt No. 1);
Am. Compl. 1 2-5 (Dkt. No. 283.)On September 30, 2014, this Court dismissed Plaintiff's
original complaint without prejudice.S€eOp. & Order (Dkt. No. 25).) This Amended
Complaint followed, alleging multiple claims undederal and state lawleting to Plaintiff's
employment, termination, and subsequeatpplication efforts at IBM. See generalhAm.
Compl.} Before the Court is Defendants’ Motion to Dismiss all clain®eelotice of Mot. To
Dismiss Am. Compl. (Dkt. No. 33).) For the @lling reasons, Defendantglotion is granted.

|. Background

A. Factual History

The following facts come from Plaintif’Amended Complaint and, for purposes of
resolving Defendants’ Motion, will be accepted atr Plaintiff, who is Chinese American, is a

56-year-old American citizen.SéeAm. Compl. § 12.) Plaintifivas educated in China through

! Plaintiff also names John Does 1-20 and Ioes 1-20 as defendants. In the last
Opinion in this case, the Court noted th&e"Complaint does notlwrwise refer to these
defendants” and cautioned that “iAt&f should be prepared to rka specific degations with
regard to these defendants in future pleadingsganay risk dismissal of all claims against
them.” (Op. & Order 2 n.1 (Dkt. No. 25)Jee also Wang v. Palmisarid F. Supp. 3d 521,
525 n.1 (S.D.N.Y. 2014). The Amended Complamtains no allegations relating to these
Defendants. Consequently, any claims against them are dism&sedlaude v. Wells Fargo
Home Mortg, No. 13-CV-535, 2014 WL 4073215,%it n.1 (D. Conn. Aug. 14, 2014)
(dismissing complaint against unnamed John Doe 1 and Jane Doe 1 defendants for failure to
plead a claim upon which relief may be grantdtere the plaintiff “ma[d]e[] no allegations
against [either] and [did] not attempt to expl#ie basis for naming them as [d]efendants”);
Almonte v. McGoldrickNo. 06-CV-15217, 2009 WL 528609, at *4 (S.D.N.Y. Mar. 2, 2009)
(noting that “[n]o allegations are made wittspect to John Does # 9—# 11" and dismissing
claims against them accordingly).

2 As with his original Complaint, Plairftidoes not name IBM as a Defendant in the
caption to the Amended Complaibit he does list4-along with Artech Information Systems
and CDI Corporation—as a party iretbody of the Amended ComplainfgeAm. Compl.

11 6-8.)



his undergraduate degree and also holds a PhD dedple8{ (3, 100.) In addition, Plaintiff
holds two U.S. patents that are relevaritstorage-area-networked computer storage
technology.” [d. 1 100.)

On February 1, 2008, Plaintiff received anag@nfrom Vishwadeep Sharma on behalf of
Defendants soliciting Plaintiff for work.See idf 14.) Artech Information Systems (“Artech”)
arranged for Plaintiff to be interviewed byeam from IBM, and thahterview occurred on
February 22, 2008.Sge idf 15.) Artech informed Plaintithat he had the IBM job offer, and,
“as requested [by] the employePlaintiff provided a copy of his passport, which shows his
birthdate of March 7, 1956, therelmdicating Plaintiff's age. I¢l. 1 16—-17.) Artech told
Plaintiff that his position would be full time, exslively for IBM, and would last for at least one
year. Geed. 1 18.) In addition, Artech forwardedditiff a proposed employment agreement,
under which Plaintiff would be reqed to “surrender his ‘rights tavil litigation’ and agree [to
a] proposed Arbitration provisidander which] Plaintiff musagree to resolve employment
disputes in New Jersey by thdqjwvisions of New Jersey Permanent Statutes Section 2A:24-1."
(Id. 7 16-17.) In addition, the employment agreement provided that:

If employee is terminated by the cliefiir cause or employee departs this

assignment for any reason prior to the eaqgon of the probationary trial period or

end of the project, Employee shall rbunse Artech for the amounts paid to

employee as a draw during the probationargl period. Inthat connection,

employee acknowledges and understandsAhtath will receive no payment for
services performed hereunder by Empleyfrom the proposed client if the
proposed client terminates Employsh&ing the probationary trial period.

(Id. 1 17.)

Plaintiff refused to enter into the agreemeontending that it would violate his rights under

various employment laws, inclind) the Massachusetts WagetAtNVage Act”) and the Fair

Labor Standards Act (“FLSA”).1d.) With regard to overtime, Plaintiff was told that any



overtime work would be deemed as voluntarykweithout pay, unless it were approved in
advance by his IBM supervisorld( 18.) Artech told Platiif that he was an “exempt
employee” because his work was “computer relatedf that, as a result, he was not entitled to
overtime pay for any overtime work performedd. ¢ 19.)

Between February and April 2008, Plainpfovided more than 158 hours of service to
Artech. (d. Y 20.) From March 11 to Marcl822008, Plaintiff worked full-time and
exclusively for IBM under its direction and cooit reviewing and evaluating more than a
thousand of Novartis Corp.’s computer st@agstems, as requested by IBM managdds. (
11 21-22.) During that time, Plaintiff spent X&gular hours and 46 overtime hours to perform
his work for IBM. (d. T 22.)

On March 28, 2008, Plaintiff alleges thas work was terminated by Defendants because
he refused to give up his rights under the Wage Act and FLBIAT(23—-24.) On April 4,
2008, Plaintiff submitted an unpaid wages request to Artech via e-mail for the 112 regular-hour
services that he performedd.(] 23.) Plaintiff's request didot seek pay for the overtime hours
that he worked “[b]ecause he relied on Artech’s representations and the fact that his overtime
works [sic] were not approved in advanceSeé¢ id. Plaintiff alleges tat Defendants, Artech,
and/or IBM repeatedly refused pay Plaintiff the wages that learned, despite Plaintiff filing
complaints against Defendants with gowveamt agencies and writing a demand letter to
Defendants for unpaid wagesSeg id{{ 27-29.)

Plaintiff has been unemployed and has isemEno unemployment compensation since
April 2008 because Defendants made no contributamemployment insurance for Plaintiff.

(See idqf 25-26.) Between sometime thereafter 2012, Plaintiff submitted applications for



“about a hundred” jobs with IBM.Sge, e.gid. 11 30, 403 Of those job applications, Plaintiff
indicates that many were made through CDIgooation (“CDI”) and that many were directly
mailed to the Defendants many timetd. {| 31.) Plaintiff provides a few examples: On July 19,
2011, Plaintiff sent an e-mail commaation to CDI concerning a jahat IBM sought to fill and
also sent Palmisano and MacDonalkbtter with his job appli¢en and a copy of his passport.
(Id.) Later, on January 11, 2012, Plaintiff sanbther e-mail communication to CDI concerning
a position with IBM and sent a letter with b application and a comf his passport, this

time, to Palmisano, Schroeter, Loughridge, and MacDon&dd). (

Plaintiff maintains that, of the job applicans he submitted, “IBM repeatedly rejected
each and every [one] . . . for mdhan [four] years until 2012.”Iq. 1 34.) For instance, on
January 21, 2009, Alonna Ferris of CDI told Plifirvia e-mail that IBV did not ask CDI to
extend a job offer to Plaintiff.Id.) On another occasion, on November 29, 2011, after receiving
Plaintiff's job applications, Kelli Jordan, on behalf of Defendants, sent Plaintiff an e-mail with a
subject line that read “[y]our caspondence to Sam Palmisano of IBM” which did not include a
job offer and which effectively rejected Plaintiff's applicationkl. { 31.) On yet another
occasion, Plaintiff—presumably unsuccessfully-eintewed for five separate positions with
IBM managers Stephen Wheatley, Gina Koppamakrishna Talkad, Janet Hamilton, and
Linda Foster, all of which had similar job requiremts as the work that Plaintiff had performed
for IBM in March 2008 and for which Plaintifomsequently believed he was well qualified.

(See idqf 32—-33.) Decisions to rejeetaintiff’s work applicationsvere made by IBM, rather

than CDI. [d. § 34.)

3 As will be discussed later, it is not exaathgar when Plaintiff began applying for these
hundred-or-so jobs.



B. Procedural History

Plaintiff has filed a number of claims agailefendants in both state and federal court
as well as with various state agencies. FastApril 14, 2008, Plaintiff filed a wage complaint
with the Office of the Massachusetts Attorney Genetal. §[f 11, 72; Mem. in Supp. of Mot.
To Dismiss Am. Compl. (“Defs.” Mem.”) 5 (Dkt. No. 34); Defs.” Mem. Ex. 4 (April 14, 2008
Letter to Attorney General)!) Next, on September 18, 2008airliff filed another wage
complaint with the Massachusetts Attorney GeneraeefAm. Compl. 1 11; Defs.” Mem. 6;
Defs.” Mem. Ex. 5 (Non-Payment of Wage and Workplace Complaint Férimier, on
January 13, 2009, Plaintiff filed a complaintmthe United States Equal Employment

Opportunity Commission (“EEOC”). (Am. Compl. 11 11, 35; Defs.” Mem. 6; Defs.” Mem. EX. 6

4 The Court will draw upon déets and filings from Wang'sther actions as necessary
to bring clarity to the prior proceedings, becatlsy are “documents [Wang] had either in [his]
possession or [of which Wang]d&nowledge . . . and upon whickeffrelied in bringing suit”
and, consequently, are appropriate for the Gourbnsider in deciding Defendants’ Motion.
SeeCortec Indus., Inc. v. Sum Holding L,.B49 F.2d 42, 48 (2d Cir. 1991). Additionally, the
Court is permitted to consider them, albeit nottfe truth of the matters they assert, to the
extent they are court filings or public rede of state administrative proceedin@ee, e.g.
Colvin v. State Univ. Coll. at Farmingdalso. 13-CV-3595, 2014 WL 2863224, at *16
(E.D.N.Y. June 19, 2014) (“Furthermore, ifwdicating a Rule 12(b)(6) motion, courts may
take judicial notice of documents in the pulskcord, which includes records and reports of
administrative bodies . . . .” (alteratioasd internal quotation marks omittedconsideration
denied 2015 WL 2213297 (S.D.N.Y. May 8, 201&uzman v. United StateNo. 11-CV-5834,
2013 WL 543343, at *4 (S.D.N.Y. Feb. 14, 2013) (“Wraleourt may take judicial notice of a
prior proceeding’s existence, a court may not jakéeial notice of that proceeding for the truth
of the matters asserted thergifitations and emphasis omitted)@consideration granted on
other grounds2013 WL 5018553 (S.D.N.Y. Sept. 13, 201BYans v. N.Y. Botanical Garden
No. 02-CV-3591, 2002 WL 31002814, at *4 (S.D.NSept. 4, 2002) (“A court may take
judicial notice of the records of state admiratite procedures, as these are public records,
without converting a motion to dises to one for summary judgment.”).

°> Defendants, for their part, suggest that¢bmplaint was filed ith the Massachusetts
Attorney General on August 18, 200&egeDefs.” Mem. 6 n.3see alsdefs.” Mem. Ex 5 (Non-
Payment of Wage and Workplace Complaint Form).)
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(Charge of Discrimination Form).) Plaintiff neweceived a right-to-suetter. (Am. Compl.
1 35; Defs.” Mem. 6.)

Plaintiff brought his first levsuit in connection with Biwork for IBM the following
month, when, on February 12, 2009, he filed mglaint against IBM and Artech for unpaid
wages and retaliatory termination against Ddénts in Massachusetts state couseefm.
Compl. 1 36; Defs.’ Mem. 6; Defs.’ Mer&x. 9 (Mar. 18, 2009 StatCourt Am. Compl.)9)
That complaint was dismissed on tireunds of improper jurisdiction.SéeAm. Compl. 1 36;
Defs.” Mem. 6-7.) Later, however, the MassaelissAppeals Court reveed that decision to
dismiss without prejudice insteaee Wang v. Int’l Bus. Machs. Cqr24 N.E.2d 334, at *1
(Mass. App. Ct. 2010).

Next, on March 16, 2009, Plaintiff filed a cotamt of employment discrimination with
the Massachusetts Commission Against Discritiona“MCAD”). (Am. Compl. § 37; Defs.’
Mem. 6; Defs.” Mem. Ex. 7 (Mar. 16, 2009 MO Complaint).) Al®, on or around March 16,
2009, Plaintiff filed a complairdaf employment retaliation witthe Massachusetts Attorney
General. (Am. Compl. § 38; Defs.” Mem.Befs.” Mem. Ex. 8 (Mar. 16, 2009 Letter to

Attorney General).)

¢In his Amended Complaint, Plaintiff assethat “[o]n [or] &out February 12, 2009, a
complaint for unpaid wages and retaliatory termination was filed against the Defendants in
Massachusetts Concord District Court, and @wsmissed later on ground [sic] of improper
jurisdiction.” (SeeAm. Compl. 1 36.) Defendants atteen exhibit to their Memorandum in
support of their Motion to Dismisshich they indicate is the améed complaint from that case.
(SeeDefs.” Mem. 6; Defs.” MemEx. 9 (Mar. 18, 2009 State Court Am. Compl.).) However, as
far as the Court can tell from the exhibit, thisreao indication that the original complaint from
that action was filed on February 12, 2009, or ihags originally broughin Concord District
Court. SeeDefs.” Mem. Ex. 9 (Mar. 18, 2009 State CoAm. Compl.).) Moreover, the Court
notes that the Defendants in this Actionrevaot actually parteto that case.
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On November 25, 2009, Plaintiff returned to toairts to file andter complaint, which
he amended on January 10, 2010, against IBM, iBaihma, Loughridge, as well as Artech and its
president, Ranjini Poddar (“Poddar”), Massachusetts Superior Couree€Am. Compl. 1 42;
Am. Compl. Attach. 2 (State Court Docket);f®éMem. 7; Defs.” Mem. Ex. 10 (Jan. 21, 2010
Am. Compl.) 11 1-6.) That complaint alleged 11sesuof action arising ooff the same events
that form the basis for Plaintiff’'s current Complaingeé€Defs.” Mem. Ex. 10 (Jan. 21, 2010
Am. Compl.) 19 50-126.) On September 30, 2010, the court granted defendants’ motion to
dismiss for lack of personalrisdiction with respect to all claims against the individual
defendants but denied the motion wiispect to IBM and Artech.SéeAm. Compl. § 43; Defs.’
Mem. 7; Defs.” Mem. Ex. 11 (Superior Colrocket), at unnumbered-8 (indicating that the
defendants’ motion to dismiss was grantetbaB8almisano, Loughridge, and Poddar).) On
October 19, 2010, Plaintiff filed a no& of his intent to file a mimn to request a separate and
final judgment with respect to the individual defendang&eefm. Compl. 1 43; Am. Compl.
Attach. 1 (Suppl. to Mem. in Opp’n to Def8fot. To Dismiss Compl. (“Pl.’s Suppl. Mem.”))
5.) Plaintiff then filed thamotion on November 3, 2010, and the court denied it on November
15, 2010. $eePl.’s Suppl. Mem. 5; Am. Compl. Attach. 2 (State Court Docket).) On July 28,
2011, the court granted Artectdad IBM’s motions for summaiudgment with respect to all
11 counts. $eeDefs.” Mem. 7; Defs.” Mem. Ex. 12 (perior Court Opiran), at unnumbered

12-13.F On August 11, 2011, Plaintiff appealed the court’s decisions, and, on July 25, 2012, the

7 Attached to Plaintiff's amended compltais an additional document entitled
“Supplement to Memorandum @pposition to Defendants’ Matn to Dismiss Complaint,”
which appears to present additional argumerasnagthe Defendant’s already-granted motion to
dismiss. $eeAm. Compl. Attach. 1.) To the extetfiat this document raises arguments
relevant to the instant Motion as wehe Court will consider them here.

8 Plaintiff's Amended Complaint indicatésstead that summary judgment was granted
on August 4, 2011, apparently because that islalbe upon which the assistant clerk of court

8



Massachusetts Appeals Court affirmed the gohsummary judgment &s nine of the 11
claims but reversed the lower courtsoision concerning the other two countSe¢Am.
Compl. 1 43; Defs.” Mem. 7-8; Defs.” Merax. 13 (July 25, 2012 AppealCourt Opinion), at
3.”° In addition, the Appeals Court modified thagperior court’s disnsisal of the individual
defendants on personal jurisdastigrounds to be without prejudice. (Defs.” Mem. Ex. 13 (July
25, 2012 Appeals Court Opinion),&) Massachusetts’ Supreme &uai Court declined further
appellate review on Februa2g, 2013. (Am. Compl. 1 48 %ee alsWang v. Int'| Bus. Machs.
Corp, 984 N.E.2d 295 (Mass. 2013). Accordingdhe superior court’s docket, on March 7,
2013, the rescript was received from the appeals aeunganding the case to the superior court.
(SeeMem. in Opp’n to Defs.’ 1/26/2015 Mot. Tdismiss Compl. (“Pl.’'s Mem.”) Ex. A (State
Court Docket), at 10 (Dkt. No. 35)%) On August 8, 2012, Plaintiff unsuccessfully sought
rehearing with respect todtappeals court’s decisionSgeAm. Compl. § 43.) On August 14,
2012, Plaintiff sought—again, unsuccessfully—ferthppellate revierom Massachusetts’
Supreme Judicial CourtSée id{{ 43-44.)

After the remand, the defendants proposedtdement of $17,500 to Plaintiff, in

exchange for which Plaintiff would sliniss the action with prejudiceSeeDefs.” Mem. Ex. 14

signed the notice of dismissalSgeAm. Compl. 1 43; Defs.” Mentx. 12 (Middlesex Superior
Court Opinion) at unnumbered 13.)

® Exhibit 13 can also be found\atang v. Int'l Bus. Machs. Cor®71 N.E.2d 336
(Mass. App. Ct. 2012).

10“Rescript’ is the term used for the appédi@ourt’s order directing the lower court’s
further conduct of the caseMassachusetts Court Systeippeals Court Decisions
http://www.mass.gov/courts/court-info/appealsti@ppeals-court-helpenter/appeals-court-
decisions.html (last visited Jan. 2, 2016).



(Oct. 1, 2014 Appeals Court Decision), at2.)\ nisi dismissal was entered, but, two weeks
later, Plaintiff moved to set &side, claiming that the partirad not settled and that he was
“framed” and “caught [in] a trap.” Seed. (internal quotation marks atted).) Both the trial
court and the Massachusetts Appeals Caiused to vacate the dismissabe@d. (internal
guotation marks omitted).)

On January 4, 2011, after the Massachusetts sburt dismissellaintiff’'s claims
against Palmisano, Loughridge, and Poddarbbtdre it granted summary judgment to IBM and
Artech, Plaintiff filed yet another lawsuit—thosie, in the United States District Court for the
District of Massachusetts—asseg 19 causes of action ang out of his employment
relationship with IBM Artech, and CDI. $eeAm. Compl. § 44; Defs.” Mem. 8; Defs.” Mem.
Ex. 15 (Pl.’s District of Massachusetts Second Am. dorfiff 45-193.) In addition to
Palmisano, Loughridge, and Poddar, Plairdiimended complaint in the District of
Massachusetts action named ScteneMacDonald, Robert C. Weber, Jesse J. Greene, Jr., and
CDI as defendants.SeeDefs.” Mem. Ex. 15Pl.’s District of Massachusetts Second Am.
Compl.) 11 2-9.) On December 9, 2011, the Dis@imairt dismissed all claims against the
defendants and denied Plaintffnotion to file a fourth aended complaint naming IBM and
Artech as defendantsS€eDefs.” Mem. 9; Defs.” Mem. Ex. 16 (Dec. 9, 2011 D. Mass. Order),
at 4, 13.) Plaintiff appealed, and, on Decenilier2012, the United States Court of Appeals for
the First Circuit affirmed. SeeAm. Compl. § 46; Defs.” Mem. 9; Defs.” Mem. Ex. 17 (Judgment

of First Circuit).)

11 Exhibit 14 can also be found\atang v. Int'l Bus. Machs. Corpl7 N.E.3d 1118
(Mass. App. Ct. 2014)eview denied23 N.E.3d 105 (Mass.gert. denied136 S. Ct. 301
(2015).
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Next, on January 9, 2013, Plaintiff filedsacond complaint in the District of
Massachusetts, this time, against IBMtech, and CDI. (Defs.” Mem. $ee alsdefs.” Mem.
Ex. 18 (Plaintiff's second District of Massachusetomplaint).) Plaitiff brought seven causes
of action, all relating to Rintiff's relationship with IBM, Artech, and CDI.SgeDefs.” Mem.

Ex. 18 (Plaintiff's second District of Massacktts complaint) 1 46—115.) The District Court
granted IBM’s and Artech’s motiaio dismiss. (Defs.” Mem. &ee alsdefs.” Mem. Ex. 19
(Docket from Second District dflassachusetts action) at no. 2@he First Circuit affirmed,
and the United States Supreme Court denied titfarpetition for a writof certiorari. (Defs.’
Mem. 9;see alsdefs.” Mem. Exs. 20-21.)

Finally, on April 1, 2013, Plaiift filed his 10-count Compliat against Defendants in
this Court. SeeCompl. (Dkt. No. 1).) On Septemb@0, 2014, this Court granted Defendants’
Motion to Dismiss. $eeOrder & Opinion (Dkt. No. 25).However, this Court also allowed
Plaintiff to submit an amended complainSeéd. at 35.) Plaintiff did so on November 27,
2014. GeeDkt. No. 28.) In his Amended Complaimtlaintiff assertd0 causes of action
against Palmisano, Schroeter, Loughridge, MadDonald for (1) failure to pay Plaintiff a
wages in accordance with Massachusetts WageMass. Gen. Laws ch. 149, 88 148, 150; (2)
failure to pay Plaintiff wages in accordancehwthe Fair Labor Standards Act; (3) unlawful
discharge of Plaintiff in reti@tion for seeking to enforce$rights under the Wage Act, in
violation of Mass. Gen. Laws ch. 149, 8§ 148A,; {a)awful discharge of Plaintiff in retaliation
for seeking rights under the FLSA; (5) unlawful refusal to hire Plaintiff in retaliation for seeking
rights under the FLSA,; (6) unlawful refusal to hiRiintiff in retaliation for seeking to enforce
his rights under the Wage Act, in violai of Mass. Gen. Laws ch. 149, § 148A,; (7) unlawful

refusal to hire Plaintiff based on his age, iolaiion of the Age Discmination in Employment
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Act (“ADEA"); (8) unlawful refusal to hiréPlaintiff based on his &g in violation of
Massachusetts state law, Mass. Gen. Laws ch. 1%4B(9) failure to pay Plaintiff an overtime
wage, in violation of Mass. Gen. Laws @49, § 148, ch. 151, § 1A; and (10) failure to pay
Plaintiff an overtime wage, in violation of the FLSASee generalbdAm. Compl.) On January
26, 2015, Defendants filed their Motion to Dismidaintiff's Amended Complaint, along with
an accompanying Memorandum of LaveegDkt. No. 33—34.) On February 26, 2015, Plaintiff
filed his Opposition t®efendant’s Motion. $eeDkt. No. 35.) On March 10, 2015, Defendants
filed their Reply to Plaintiff's Oppason to their Motion to Dismiss. SeeDkt. No. 36.)
[I._Discussion

A. Standard of Review

Defendants move to dismiss Plaintiff's A&nded Complaint under Rule 12(b)(6) of the
Federal Rules of Civil Procedure. “While angolaint attacked by a Rule 12(b)(6) motion to
dismiss does not need detailed factual allegati@mpsaintiff's obligaton to provide the grounds
of his entitlement to relief requires more thabels and conclusionsna a formulaic recitation
of the elements of a cause of action will not dBgll Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (alterations, citationspnd internal quotation marks ott@d). Indeed, Rule 8 of the
Federal Rules of Civil Procedure “demands nmtbhesn an unadorned, the-defendant-unlawfully-
harmed-me accusationAshcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint
suffice if it tenders naked assertionyald of further factual enhancemenid’ (alterations and
internal quotation marks omitteddnstead, a complaint’s “[flaatl allegations must be enough
to raise a right to relief abotke speculative level . . . Twombly 550 U.S. at 555. Although
“once a claim has been stated adequatelyait be supported by showing any set of facts

consistent with the allegations in the complaiid,’at 563, and, although a plaintiff need only
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allege “enough facts to state a clainrebef that is plausible on its facad. at 570, if a plaintiff
has not “nudged [his] claim[] across the line froamceivable to plausibl¢he[] complaint must
be dismissed,id.; see alsdgbal, 556 U.S. at 679 (“Determining whether a complaint states a
plausible claim for relief will . . . be a context-spiectask that requires the reviewing court to
draw on its judicial experiena@nd common sense. But where the well-pleaded facts do not
permit the court to infer motdan the mere possibility of misconduct, the complaint has
alleged—but it has not ‘show[n]—‘tt the pleader is entitled telief.” (second alteration in
original) (citation omitted) (quatg Fed. R. Civ. P. 8(a)(2)))d. at 678—79 (“Rule 8 marks a
notable and generous departuairthe hyper-technical, code-pbiing regime of a prior era,
but it does not unlock the doav§discovery for a plaintiftrmed with nothing more than
conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Parduss51 U.S. 89, 94 (20073ge
alsoGraham v. Macy’s IngNo. 14-CV-3192, 2015 WL 1413643,*dtn.1 (S.D.N.Y. Mar. 23,
2015) (“For the purpose of resolving the motioriemiss, the [c]ourt assumes all well-pled
facts to be true . . . ."”). Further, “[flordlpurpose of resolving [a] motion to dismiss, the
[clourt . . . draw[s] all reasonable imémces in favor of the plaintiff.’Daniel v. T&M Prot. Res.,
Inc., 992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cikogh v. Christie’s Int'l PLC699 F.3d
141, 145 (2d Cir. 2012)). Additionally, “[ijn adjuxhiting a Rule 12(b)(6) motion, a district court
must confine its consideratida facts stated on the facetbé complaint, in documents
appended to the complaint or incorporated incthraplaint by reference, and to matters of which

judicial notice may be taken.Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir.
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1999) (internal quotation marks omittedge also Hendrix v. City of N,Yo. 12-CV-5011,
2013 WL 6835168, at *2 (E.D.N. Dec. 20, 2013) (same).

Lastly, because Plaintiff is proceeding pro se, the Guoust construe his pleadings
liberally and “interpret them to raise tegrongest arguments that they suggestdisonet v.
Metro. Hosp. & Health Hosp. Corp640 F. Supp. 2d 345, 347 (S.D.N.Y. 2009) (internal
guotation marks omitted¥ee also Triestman v. Fed. Bureau of Pris@® F.3d 471, 474-75
(2d Cir. 2006). However, the liberal treatmeribeded to pro se litigants does not excuse a pro
se party “from compliance wittelevant rules of prodeiral and substantive lawMaisonet 640
F. Supp. 2d at 348 (internal quotation marks omitted).

B. Analysis

As with its predecessor, Defendants movdismniss Plaintiff's Amended Complaint on
several grounds, including thatnse of Plaintiff’'s claims are timbarred and that the remaining
causes of action fail to state claiogson which relief can be grantedsegDefs.” Mem. 12-20.)
Defendants also argue that Plaintiff's claiane barred by the doctrine$ claim and issue
preclusion. $ee idat 21-23.)

1. Claims That Accrued in March 2008

As with Plaintiff's original Complaint, most of the claims in the Amended Complaint
relate to the work that Plaifftperformed for IBM and his sulegjuent termination, all of which
occurred in or before March 2008SeeAmended Compl. 1 20—2%)These claims either

relate to Defendants’ alleged faiuto pay wages owed to Plafhor to Plaintiff's allegedly

12 1n one place, Plaintiff deesay that “[ijn February, Mah, and April of 2008, Plaintiff
provided services of more than 158 hours foeéint” (Am. Comp. 1 20.) It does not appear,
however, that Plaintiff alleges that he actualig additional work in April, after he was
terminated.
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retaliatory discharge. As before, both of thekasses of claims arise under the FLSA or an
analogous Massachusedtate-law provision.

a. Applicable Limitation®eriods and Accrual Dates

Plaintiff's claims brought under the FLSA angbgect to, at most, athe-year statute of
limitations. SeeParada v. Banco Indus. De Venez., C/A3 F.3d 62, 70 (2d Cir. 2014) (“The
FLSA provides a two-year statute of limitationsamtions to enforce its provisions, ‘except that
a cause of action arising out of a willful violatimay be commenced withihree years after the
cause of action accrued.” (quoting 29 U.S.@5%(a))). This two-year—or, in the case of
willful violations, three-year—statute of limitats applies to Plaintiff's FLSA wage-payment
claim,seeD’Arpa v. Runway Towing CorpNo. 12-CV-1120, 2013 WL 3010810, at *3-4
(E.D.N.Y. June 18, 2013), his FLSA overtime-wage claeeKuebel v. Black & Decker Inc.
643 F.3d 352, 366 (2d Cir. 2011), and hisSALretaliatory-disharge claimseeGoodman v.

Port Auth, No. 10-CV-8352, 2013 WL 5313427, at *5 (S.D.N.Y. Sept. 20, 2@a8yzalez v. El
Acajutla Rest., IngcNo. 04-CV-1513, 2007 WL 869583,*dt (E.D.N.Y. Mar. 20, 2007).

For the reasons that follow, as before,ra¢hyear statute diimitations applies to
Plaintiff's state-law wage-payment and retaliatdigcharge claims and a two-year statute of
limitations to Plaintiff's state ovéme-wage claims. Where, hsre, a federal court exercises
diversity jurisdiction over a clai, that court “applies the forum state’s statute of limitations
provisions, as well as any provisions that gowamtolling of the statute of limitations.See
Vincent v. Money Stor@15 F. Supp. 2d 553, 562 (S.D.N.Y. 20X®e also Schermerhorn v.
Metro. Transp. Auth.156 F.3d 351, 354 (2d Cir. 1998) (“[Thaitiffs’] claim . . . is governed
by state law. We therefore lotd state-law tolling rules to termine whether the statute of

limitations was tolled . . . .”). Under New ¥olaw, “when a nonresident plaintiff sues upon a
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cause of action that arose odtsiof New York, the court muapply the shorter limitations
period, including all relevant tolig provisions, of either: (1) NeYork; or (2) the state where
the cause of action accruedStuart v. Am. Cyanamid Gd.58 F.3d 622, 627 (2d Cir. 1998)
(citing N.Y. C.P.L.R. 202)see alsdMuto v. CBS Corp668 F.3d 53, 57 (2d Cir. 2012) (same);
Landow v. Wachovia Sec., LL@66 F. Supp. 2d 106, 125 (E.D.N.Y. 2013) (sarme)e

Coudert Bros. LLP673 F.3d 180, 190 (2d Cir. 2012) (“To mitigate against abusive statute-of-
limitations shopping, some statesve created mechanisms—binding on the local federal courts
via [Klaxon Co. v. Stentor Electric Manufacturing €813 U.S. 487 (1941)]—that discriminate
against claims accruing out of state. New Y®tlorrowing statute . . . guards against forum
shopping by out-of-state plaiff8 by mandating use of the shortest statute of limitations
available.” (emphasis omitted)). Therefore, undew York’s borrowing statute, the Court will
apply the shorter of New York’satte of limitations and that tifie state where Plaintiff's claim
accrued.

As in its last Opinion and Order, the Cofinds that, under New York law, Plaintiff's
claim accrued in Massachusetts because Massachusetts was where Plaintiff resided at the time
his injuries, which were economic, occurretkeel andesbank Baden-Wirttemberg v. RBS
Holdings USA InG.14 F. Supp. 3d 488, 501 (S.D.N.Y. 2018i¢Ww York law dictates that ‘a
cause of action accrues at the time and in theplathe injury. When an alleged injury is
purely economic, the place of injury usuallyikere the plaintiff resides and sustains the
economic impact of the loss.(€itation omitted) (quotinglobal Fin. Corp. v. Triarc Corp.715
N.E.2d 482, 485 (N.Y. 1999))3ee also IKB Int'l S.A. v. Bank of Arlo. 12-CV-4036, 2014
WL 1377801, at *5 (S.D.N.Y. Mar. 31, 2014) (“Where. a claim is based on financial injury,

the claim accrues where the plaintiff resided austains the economic impact of the loss.”
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(internal quotation marks omittedgff'd, 584 F. App’x 26 (2d Cir. 2014Yherefore, pursuant to
N.Y. C.P.L.R. 202, the Court applies Massachuslttgations periods of three and two years
to Plaintiff’'s wage-payment and overtime-wagaims, respectively, because they are shorter
than New York’s six-year p@d for equivalent claimsCompare, e.gCrocker v. Townsend Oil
Co, 979 N.E.2d 1077, 1081-82, 1082 & n. 8 (Mass. 2013)nmohat “a cause of action for the
nonpayment of overtime [under Mass. Gen. Latvs151, 8§ 1A] must be brought within two
years of the date it accrues|,]” but that “anpdmgee claiming to be aggrieved by a violation of
[Mass. Gen. Laws ch. 149, § 148]” stlbring an action “within [tlee] years aftethe violation”
(internal quotation marks omitte@)iting Mass. Gen. Laws ch. 149, § 11f;at ch. 151,

§ 20A)),with N.Y. Lab. Law 8§ 663(3) (six-yedimitation period for wage claimsgndMan Wei
Shiu v. New Peking Taste Inblo. 11-CV-1175, 2014 WL 652354t *10 (E.D.N.Y. Feb. 19,

2014) (noting that New York law “establishesig-year limitations period” for wage claim$).

131t is bears mentioning that, in 2014, Masisusetts amended its statute of limitations
(i) to incorporate grovision into ch. 149, § 150 under whialplaintiff's claims for wage-
payment violations under ch. 149, § 148 orr&galiatory discharge under ch. 149, 8§ 148A are
tolled from the date upon which the plaintiff 8la complaint with thet@rney general until the
date upon which the plaintiff receives writtentaarization from the attorney general that the
plaintiff may sue, and (ii) toncrease the statute of limitationader ch. 151, § 20A for overtime
claims under ch. 151, § 1A from two to three ye&@8e2014 Mass. Legis. Serv. Ch. 292. These
changes in the law cannot save Plaintiff'sroigj however, because tbiatutes of limitations
had already lapsed when Plaihbrought his Complaint in 2013nd this Court will not assume
that the legislature intended to revivrintiff's already time-barred claim$Seeln re Enter.
Mortg. Acceptance Co., LLC, Sec. Litig§91 F.3d 401, 410 (2d Cir. 2005) (“In our view, the
resurrection of previously time-barred clailves an impermissible retroactive effectlf)ye
WorldCom, Inc. Sec. LitigNo. 02-CV-3288, 2004 WL 1435356, at *6 (S.D.N.Y. June 28, 2004)
(“With respect to statutes thigingthen a statute of limitations, circuit courts have consistently
held that applying the longer stié¢ of limitations to revive previously time-barred claims is
impermissible unless the legislature clearly egpes the intent to rexg already time-barred
actions.”);see als®4 C.J.S. Limitations of Actions 8§ 15 (“[O]nce a statute of limitations has
run, the party relying othe statute has a vested propergtiin the statute of limitations
defense, and changes to the period of limitatoarmnot be applied retactively to extinguish
that right.”).
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In this case, however, the Court applies Newk¥otwo-year limitationgeriod to Plaintiff’s
retaliatory-discharge claim because it is $fiothan Massachusetts’ three-year period for
equivalent claimsCompareCrocker, 979 N.E.2d at 1082 n.8 (nog three-year statute of
limitations for claims brought under Ch. 149, § 148Ath N.Y. Lab. Law 8§ 215(2)(a) (two-year
limitation period for retaliatory-discharge claimahpdUnited States ex rel. McKenna v. Senior
Life Mgmt., Inc,. 429 F. Supp. 2d 695, 699 (S.D.N.Y. 2006) (same).

Finally, for purposes of calculating the timelgs of Plaintiff's Complaint, the Court
notes that Plaintiff's wage claims accrued etwie Defendants allegedly failed to pay him at
the end of a pay periodseeNakahata v. N.Y.-Presbyterian Healthcare Sys., [f3 F.3d 192,
198 (2d Cir. 2013) (“The cause of action for FLSA claims accrues on the next regular payday
following the work period wheservices are rendered.Qrocker, 979 N.E.2d at 1085 (noting
that a plaintiff “suffer[s] [a] discrete injur[y@ach time [a defendant] fail[s] to pay [him] the
wages [he] [was] owed under the Wage Actf);Awuah v. Coverall N. Am., In@52 N.E.2d
890, 896 (Mass. 2011) (“The Wage Act requiregmployer to pay the wages earned to an
employee within a fixed period ofays after the end of a ppgriod.” (internal quotation marks
omitted) (citing Mass. Gen. Laws ch. 149, 8§ 148hd the Court notes that his retaliatory-
discharge claims accrued on the date of his terminaSeeGoodman 2013 WL 5313427, at
*5.

b. Equitable Tolling

“The lapse of a limitations period is an affiative defense that a defendant must plead
and prove,” but “a defendant may raise an affitive defense in a pre-answer Rule 12(b)(6)
motion if the defense appears on the face of the comple@t@&hr v. Hartford Fin. Servs. Grp.,

Inc., 547 F.3d 406, 425 (2d Cir. 2008ge also Mosdos Chofetz Qimaiinc. v. RBS Citizens,
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N.A, 14 F. Supp. 3d 191, 209 (S.D.N.Y. 2014) (“Besmathe defendants bear the burden of
establishing the expiration ofdlstatute of limitations as affiemative defense, a pre-answer
motion to dismiss on this ground may be granteg drt is clear on thdace of the complaint
that the statute of limitations has.” (alterations and internal quotation marks omitted)). In his
Amended Complaint, Plaintiff alleges that he worked for IBM from March 11, 2008 to March
28, 2008. $eeAm. Compl. § 21.) His claims, thus, accrued on approximately March 28, 2008,
and, because Plaintiff filed the ComplaintAoril 1, 2013, his claims are untimely, unless the
statute of limitations has, feome reason, been tolled.

Plaintiff argues that his claim,ig fact, tolled under the doate of equitable tolling.
(SeePl.’s Mem. 3-5; Pl.’s Suppl. Mem. 3—-8.) Equigabblling “allows a digict court to toll the
statute of limitations where, inter alia, a pldmnitially asserted his rights in the wrong forum.”
Polanco v. U.S. Drug Enf't Admirnl58 F.3d 647, 655 (2d Cir. 199@)ternal quotation marks
and italics omitted)see also Danecker v. Bd. of To$.Serv. Emps. 32BJ N. Pension Fug82
F. Supp. 2d 606, 612 (S.D.N.Y. 2012) (noting thatrts apply equitable llong “as a matter of
fairness where a plaintiff . . . has asserted kistsiin the wrong forum(alteration and internal
guotation marks omitted)). It is, however,“arnceedingly narrow” exception to the FLSA’s
limitations regime.SeeBarrett v. Forest Labs., IncNo. 12-CV-5224, 2015 WL 4111827, at *2
(S.D.N.Y. July 8, 2015). Indeed, “[t]Jo qualify feguitable tolling” on an FLSA claim, Plaintiff
“must establish that extraordinary circumstarmevented [him] from fing [his] claim on time,
and that [he] acted with reasonable diligemthroughout the period [he] seeks to tdddrada
753 F.3d at 71 (internal quotation marks omittee$tablishing both of these requirements is a
“high burden” for a plaintiff. See Barrett2015 WL 4111827, at *ZFee alsdAsp v. Milardo

Photography, InG.573 F. Supp. 2d 677, 697 (D. Conn. 200®)tihg that “[a]n extraordinary
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circumstance might exist if the employee sbkdhat it would have been impossible for a
reasonably prudent person to learn of the causetadn or if the defendant concealed from the
plaintiff the existence of the causeadftion . . . .” (citation omitted)Patraker v. Council on
Env't, No. 02-CV-7382, 2003 WL 22703522, at *2 (S\DY. Nov. 17, 2003) (eclining to apply
doctrine of equitable tolling whilaoting that “[the] plaintiff [ad] not allege[], either in the
amended complaint or in his dachtion, any affirmative decepti by the defendants,” but rather
“complainfed] only that the defendants never tolth that he was entitled to overtime pay,” and
that “[t]here is nothingextraordinary about that”).

Here, Plaintiff asserts a number of supposedlyaordinary circumances that allegedly
prevented him from asserting his complaint in theems forum. To begirRlaintiff stresses that
he is a “pro se” plaintiff with “no Igal training [or] relgant knowledge.” $eePl.’s Mem. 4;

Pl.’s Suppl. Mem. 4 (“[A]s a pree [p]laintiff, [Plaintiff] has ndegal knowledge and training in
laws.”).) Additionally, Plaintiff argues that ‘®endants intentionally and purposefully opposed
Plaintiff's Motion for Separatand Final Judgment as to dismiss the Defendants on ground of
lack of personal jusdiction that prevented him frofiting his appeal on time.” SeePl.’s Mem.

4 (brackets and internal quotation marks omitted).) Next, Plaintiff argues that the fact that
“Plaintiff asserted his rights in the ‘wrong’ forum&s an ‘extraordinary circumstance’ . ..."
(SeePl.’s Suppl. Mem. 3.) Plaintiff also argueatime had to “to commence his complaint with
the Massachusetts Attorney General office, rattamtthe court,” and that he “had to file his
complaint 90 days after the filing of araplaint with the attorney general.'Sée id(internal
guotation marks omitted).) In addition, Plaintifjaes that the costs odserting his claims in
New York were “unaffordable” and that Himited financial resources constitute an

extraordinary circumstanceSde idat 4.) Relatedly, Plairifiargues that Defendants took
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advantage of their greater financial resourcegetay the proceedings in court as long as
possible, for instance, by forcing Plaintiff tase them twice in the Massachusetts state court
proceedings. See id. Finally, Plaintiff argues that he cauhot assert his rights in a New York
court given that “Plaintiff's home is over 200 nslaway from the New York” and that “[t]here
is no direct public transportatidrom his home to the court.”Sg¢e id).

Although Plaintiff identifies a number of dasles which may well render pursuing his
claim in New York more challenging than in B&achusetts, none is sufficiently “extraordinary”
to justify invoking the doctrinef equitable tolling. Firsty itself, a plaintiff's “pro se
status . . . does not merit equitable tollin&&e Smith v. McGinni208 F.3d 13, 18 (2d Cir.
2000) (italics omitted). Second, even if Defendadilatory tactics prevented Plaintiff from
filing a prompt appeal in the Massachusetts state court proceedings (which is far from obvious),
it is not clear how this actually prevented Pldiritom timely filing his claims in a court with
personal jurisdiction over Defendantsf. Hizbullahankhamon v. Walke255 F.3d 65, 76 (2d
Cir. 2001) (remarking in the context of habeation that, “even assuming that the alleged
deprivation of access to [the petitioner’s] legedterials and the law library constituted an
‘extraordinary circumstance’ warranting equitable tolling, petitionenaashow that this
extraordinary circumstangeventechim from filing a timely habeas petition”). Indeed,
Plaintiff filed his Motion for Separate and Finaldgment nearly a monétiter the superior court
granted the defendants’ motion to disnfslack of personal jurisdiction.SeeAm. Compl.

1 43.) If anything, Defendants’ approach to Messachusetts state court litigation underscored
rather than obscured the need for Plaintifbring his claims in a forum outside of
MassachusettsCf. Patraker 2003 WL 22703522, at *2 (findinghbthing extraordinary” about

the defendants’ failure to alertettplaintiff to the fact that heras entitled to overtime pay).
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Next, Plaintiff's suggestion #t asserting claims in tiverong forum can, itself, amount
to sufficiently extraordinary circumstances to vaatrequitable tolling fails; otherwise, equitable
tolling would be a “cure-all for an entirely commstate of affairs” rather than “a rare remedy to
be applied in unusual circumstanceSéeAmendola v. Bristol-Myers Squibb C658 F. Supp.
2d 459, 479 (S.D.N.Y. 2008) (intermgliotation marks omitted) (quotiMyallace v. Katp549
U.S. 384, 396 (2007)). By that same logi@iRtiff’'s claims about his limited financial
resources and the distance between Massachaasdttdew York also fail. The case law makes
clear that “a plaintiff[’]s limited financial mearand inability to afford a lawyer are not
‘extraordinary circumstances’ that suppequitably tolling thdimitations period.” SeeWen Liu
v. Mount Sinai Sch. of MedNlo. 09-CV-9663, 2012 WL 4561003, at *5 (S.D.N.Y. Sept. 24,
2012),aff'd sub nomWen Liu v. Mount Sinai Sch. of Med. & AgeB&9 F. App’x 106 (2d Cir.
2014);see also Apionishev v. Columbia UnNo. 09-CV-6471, 2011 WL 1197637, at *6
(S.D.N.Y. Mar. 25, 2011) (*Homelessness and dsgion or iliness alorege not sufficient to
justify equitable tolling . . . .”). Similarlyif equitable tolling wereppropriate whenever
distance impeded a plaintiff's ability to bringaohs in a forum with personal jsdiction over
the defendants, the “exceedingly narrosge Barrett2015 WL 4111827, at *2, equitable
tolling doctrine would essentially swallow the statute of limitations rule. Finally, Plaintiff's
protestations that he had to as$es claims under the Wage Aeith the Massachusetts attorney
general and file his complai@0 days afterwards are likewise insufficient because neither
requirement prevented Plaintiff from timely filing his Complaint in a forum capable of
exercising jurisdictiorover DefendantsSee Parada753 F.3d at 71 (noting that equitable

tolling did not apply where the plaintiff submittacclaim with the Department of Labor because
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the Plaintiff still could have filed her FLS&aim, which has no administrative exhaustion
requirement).

Even if Plaintiff could establish that extraordinary circumstances militate in favor of
equitable tolling, Plaintiff still did not “passith reasonable diligence through the period [he]
seeks to have tolled.SeePatraker, 2003 WL 22703522, at *2 (internal quotation marks
omitted). Plaintiff argues that the “Massacd#its Superior Court’s Dismissal Order on ground
of lack of personal jurisdictiofwas] subject to appeal” andahthe “Massachusetts Appeals
Court affirmed the dismissal on 3/7/2013,” meaning that “Plaintiff was placed on notice that he
could not obtain personal jurisdiction ovee thefendants on 3/7/2013, [and] not September 30,
2010.” (Pl’'s Mem. 4.) Similarly, Plaintiff dissses his various court filings in an effort to
demonstrate that he acted with reasonable diliger®eeP{.’s Suppl. Mem. 4-5.)

Plaintiff's argument misses the mark on bfatbtual and legal grounds. First, Plaintiff
had notice that he filed his claims in theowg court when the superior court dismissed his
claims for lack of personalijisdiction on September 30, 2018eeDeGrate v. Broad. Music,

Inc., No. 12-CV-1700, 2013 WL 639146, at *1, (S.D.N.Y. Feb. 20, 2013) (noting “that
Plaintiff received notice that he dhdiled in the wrong court on [the date when the court rejected
the plaintiff’'s petition for lack of jurisdiatin], at which time equitable tolling would have
ceased”). Even if Plaintiff felt that he need filet a complaint in a different court because the
Massachusetts Appeals Court hatinubed on his appeal, equitaltt@ling is still not warranted
because the operative question is what a reasop&bhtiff would havalone, not what Plaintiff
subjectively felt justified in doingSeeJohnson v. Nyack Hos@6 F.3d 8, 12—-13 (2d Cir. 1996)
(declining to apply equitable tolling noting that the plaintitfelay in bringing their claims

before the New York Public Health Council and@turning to federal aot “was excessive and
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occasioned by plaintiffs’ lack of diligence,” andting that “[a] reasonaélplaintiff would have
returned to federal court soaiheven though the “plaintiffsantend that their fifteen-month
delay in filing with the PHC was justified"§;f. Pecoraro v. Diocese of Rapid Gig35 F.3d 870,
872, 874-75 (8th Cir. 2006) (finding under South Dakatv that, “[a]lthough [the plaintiff's]
initial act of suing thg¢defendant] in [the wong district] may haveden reasonable and in good
faith based on his belief the [defendant] walsject to personal jurisction [there], [the

plaintiff's] subsequent failure ttake heed of numerous wangs regarding personal jurisdiction
was unreasonable.”gmithrud v. City of MinneapolifNo. 10-CV-4451, 2012 WL 4128958, at
*5 (D. Minn. Sept. 18, 2012) (concludj that “[h]ad [the plaintf] filed his federal complaint
soon after his state complaint was dismissed, @mwthe appellate court affirmed the dismissal,
or even when the Minnesota Supreme Court dergei@éw, he would haveeen well within the
two year limitations period,” but &t “[h]is failure to do so demonstrates a lack of diligence, for
which equitable tolling is not warrantedgff'd sub nom. Smithrud v. City of St. Patd6 F.3d
391 (8th Cir. 2014)Williams v. Tutu Park Ltd 06-CV-40, 2009 WL 971398, at *5 (D.V.I. Apr.
3, 2009) (finding diligent prosecution of alaiunder Virgin Island law pursuant to test
announced by Third Circuit where plaintiff fldederal case six dagéter superior court
dismissed for lack of personal jurisdiction, but roughly two years akaia¢fendant first moved
for dismissal on grounds of lack of personal judgdn). Second, even if Plaintiff did not have
notice that he filed his claims in the wrong foruntil the appeals court affirmed the dismissal
of defendants for lack of personal jurisdicticsedPl.’s Mem. 4-5), that date was July 25, 2012,
not March 7, 2013sgeDefs.” Mem. Ex. 13 (July 25, 2012ppeals Court Opinion), at 3 (“The

determination that the individudefendants should be dismissedléxk of persnal jurisdiction
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was not error.”)}* That would still leave a gap of oveight months between when the appeals
court affirmed the dismissal and when Plaintiliédi the instant Complaint, exhibiting a lack of
diligence. SeeDkt. No. 1; Defs.” Mem. Ex. 13 (July 25, 2012 Appeals Court Opinion), at 3.)
SeeBarrett v. United State961 F. Supp. 2d 403, 409 (D. Conn. 2013) (“[The petitioner’s]
inordinate delay in filing his pgton—nearly seven months after his attorney explicitly informed
him of his right to do se-precludes any finding akasonable diligence.”).

Moreover, even if the Couapplied equitable tolling to exclude from the limitations
period the time during which Pldiff's state and federal actioms Massachusetts were pending,
the Complaint would still be untimely. Assdussed, Plaintiff filed the instant Complaint
approximately five years after his claims accku&Vithin that period, approximately 10 months
elapsed between Plaintiff's November 25, 2G08d of his second Massachusetts state-court
action (the first one that inwedd any of these Defendantshgathe state court’'s September 30,
2010 dismissal of all claims involving Deféants on personal-jurisdiction groundSe¢Am.
Compl. 11 42—-43.) Subsequently, another 11 hwelapsed between Plaintiff’'s January 4, 2011
filing of his first Massachusetts federal-coaction (in which he named each Defendant, some
for the first time in any action), and the distrtourt’s December 9, 201 1sdhissal of all claims

involving Defendants on pessal-jurisdiction groundsSee id ] 44-45% Excluding those 21

4]t appears that the March 7, 2013 date to wRilgintiff refers is, in fact, the date the
superior court received the apmeaburt’s rescript remanding the eds the superior courtSée
Pl.’s Mem. 4 (citing “Exhibit A, Docket Entrg4”); Pl.’s Mem. Ex. A, at 12 (reflecting that
Paper No. 44 is the “[r]escripeceived from Appeals Court”).)

5Even if equitable tolling apied because of these othdimfgs, the Court finds that it
would not run through Plaintiff's appeals tetMassachusetts Appsdlourt and the First
Circuit. “Equitable tolling reques a party to pass with reamble diligence through the period
it seeks to have tolled.Johnson86 F.3d at 12. Rather thaneegising reasonable diligence in
searching for a court that could exercise peas jurisdiction over Defedants, Plaintiff opted
instead to await vindication in the appellate courts. Accordingly, even if equitable tolling were
to apply to Plaintiff's claims, it would end whéme trial courts renderdtieir decisions, rather
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months from the 60 months ddk Plaintiff to file this At¢ion, the Court would deem the
Complaint to have been filed 39 months, or ovesehyears, after accrual. Plaintiff's claims are
therefore untimely even dquitable tolling applied.

Plaintiff, for his part, submits a few alterivett calculations which purport to show that
his claims would be timely if equitabdtolling did apply to this caseSéePl.’s Suppl. Mem. 7—
8.)! Plaintiff does not, however, demonstratatthe “pass[ed] with reasonable diligence
through [those] period[s] [he] seeks to have tdliender either of thesdtarnative scenarios.
SeeJohnson86 F.3d at 12. Plaintiff has thus not eBliled that he is entitled to equitable
tolling for those periods either, which is fatalhis untimely claims, givethat “[t]he plaintiff
bears the burden of persuasiorsthow that tolling is justified.”"Rodriguez v. BarnhariNo. 01-
CV-3411, 2002 WL 31875406, at £$.D.N.Y. Dec. 24, 2002).

c. Other Tolling Arguments

In addition to his argument that he is dat to equitable tolling, Plaintiff seems to
suggest his Complaint is timely because he flgitl earlier in Massachatis’ state and federal

courts. GeePl.’s Mem. 3—4 (arguing that Defendardsjument that Plaintiff's claims are time

than the appellate courtSeePecorarq 435 F.3d at 872, 875 (finding under South Dakota law
that, “failure to take heed of numerous warnings reigg personal jurisdiction was
unreasonable”).

16 Plaintiff's calculations are not entirelyedr to the Court; however, it appears that
Plaintiff offers the following two scenarios: First, Plaintiff argues that, “[i]f the equitable tolling
applies [to] this case, the total elapsed time wdd less than 9 months. ,” including (1) a
period of “less than 1 month from 28 March 200&withe Defendants discharged Plaintiff to
14 April 2008 when Plaintiff filed his complaint Massachusetts Attorney General Office,” plus
(2) a period of less than seven monthisveen April 14, 2008 and November 25, 2009, when
Plaintiff filed suit in Massachusetts state colass (3) “90 days requd by the Massachusetts
Wage Act, Massachusetts General Laws Chapter 149 §188éPl.’'s Suppl. Mem. 7.)
Alternatively, Plaintiff argues that, “[e]Jven onépnsidering the Massacleits Superior Court
case that began on November 25, 2009 and ended on February 28, 2013 when the Massachusetts
Supreme Judicial Court deniedalitiff's petition for Further Appléate Review . . ., the total
elapsed time would be less than 21 months . . S€e (id).
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barred “has no merit” and thdhe complaint against the Defdants has essentially not stopped
in the ‘wrong’ forum until this cee was filed on April 1, 2013”).To the extent Plaintiff intends
to argue that the Massachusgitsceedings toll the statute lohitations for some other reason,
that argument also fails. Albugh Plaintiff has brought no shortagfdawsuits related to his
short tenure with Artech and NB he has filed just two acins—~Plaintiff's second state-court
lawsuit and his first suit in the District dfassachusetts—in which at least some Defendants
from this case were namedSeeDefs.” Mem. Ex. 10 (Jan. 21, 2010 Am. Compl.), Defs.” Mem.
Ex. 16 (Dec. 9, 2011 D. Mass. Order).) With respecthe state court sa, Plaintiff's claims
against the individual dendants were dismissed without prejudicBedDefs.” Mem. Ex. 13
(July 25, 2012 Appeals Court Opinion), at 3.) Taetion, therefore, did ndoll the statute of
limitations for Plaintiff's FLSA claims becausehen calculating limitations periods for federal
claims, “a suit dismissed without prejudice . . . isteddor statute of limitatins purposes as if it
had never been filed.In re Palermo 739 F.3d 99, 105 (2d Cir. 201dnternal quotation marks
omitted);see also Johnsp®6 F.3d at 11 (“[W]here [an] daoh has been dismissed without
prejudice, a plaintiff's subsequetnurt filing is vulnerable to ime-bar because the dismissal in
and of itself does not halt tmenning of the limitations periogven though designated to be
without prejudice.”). With respect to Plaintifffgst District of Massachsetts action, Plaintiff
filed his complaint in tht case on January 4, 201de€Am. Compl.  44; Defs.” Mem. 8.), and
its dismissal was affirmed by the First Circuit on December 10, 28&2A(n. Compl. | 46;
Defs.” Mem. 9). Even if, for some reason, that lawsuit were to toll Plaintiff's claims, it would do
so for less than two years, which, given thatrRiffis FLSA claims, agliscussed, are subject to

no longer than a three-year statute of limitationsans that tolling would not save them, as over

27



five years elapsed between Rl#i’'s March 28, 2008 dischargesde, e.g.Am. Compl. § 23),
and April 1, 2013, the date upon whiclaiatiff filed his complaint, ¢eeDkt. No. 1).

With regard to Plaintiff's state-law claims, “New York’s ‘savings’ statute allows a
plaintiff to refile claims within six months @ timely prior action’s termination for reasons other
than the merits or a plaintiff's unwillingnesspoosecute the claims in a diligent manner.”
Norex Petroleum Ltd. v. Blavatnik6 N.E.3d 561, 563 (N.Y. 2014) (citation omitted) (citing
N.Y. C.P.L.R. 205(a))see also Dorchester Fin. Sec., Inc. v. Banco BRJ, S0A11-CV-1529,
2014 WL 684831, at *4 (S.D.N.Y. Feb. 21, 2014) (samexonsideration deniec014 WL
5364102 (S.D.N.Y. Oct. 22, 201H)eters v. UBS A@Mo. 13-CV-3098, 2014 WL 148631, at *5
(S.D.N.Y. Jan. 15, 2014) (samejf'd, 588 F. App’x 57 (2d Cir. 2014)However, the savings
statute does not apply to claitiat were dismissed foadk of personal jurisdictionSeeN.Y.
C.P.L.R. 205(a) (providing th#his section applies to “an aati [that] is timely commenced and
is terminated in any other manner than . failare to obtain persohgurisdiction over [a]
defendant”)Midwest Mem’l Grp., LLC v. Int’l Fund Servs. (Ir.) LtéNo. 10-CV-8660, 2011
WL 4916407, at *6 (S.D.N.Y. Oct. 17, 2011) (notithgit 8 205(a)’s “tding provisions are not
applicable where a prior action against the sdefendant ha[d] been terminated for lack of
personal jurisdiction”)Jacquez v. Campouerdeé66 N.Y.S.2d 89, 89 (App. Div. 2003) (holding
that, because a court previously dismissed #oraagainst the defendant for lack of personal
jurisdiction, “the plaintiff wasiot entitled to invoke the simonth extension contained in
[205(a)] to recommence his terminated actior&tcordingly, the savingstatute applies neither
to Plaintiff's state-court action nor to higdiral-court action, because both actions were

dismissed for lack gbersonal jurisdiction.
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2. Retaliatory Refusal-To-Hire Claims

In addition to the six previously discussealints, Plaintiff bringswo claims—one under
FLSA (Count Five), the otmainder Massachusetts’ WagetA€ount Six)—alleging that
Defendants refused to hire Plaintiff in retalatifor exercising his righ under those lawsSée
Am. Compl. 11 71-93.) Defendants argue thatelvesints fail to state claims upon which relief
can be granted for two reasons: First, because they are not Plaintiff's “employer” within the
meaning of the relevant statutes; andpség¢ because no well-pleadizdttual allegations
plausibly suggest retaliationS¢eDefs.” Mem. 15-20.) Because the Court agrees with the
latter proposition, there is no need to reachginestion of whether Defendants are Plaintiff's
employer.

Under the FLSA’s anti-retaliation provisidfit, [is] unlawful for any person .. . . to
discharge or in any other mamrtgscriminate against any employee because such employee has
filed any complaint or instituted or caused tarmituted any proceedingnder or related to [the
FLSA].” See29 U.S.C. § 215(a)(3). Similarly, Masshusetts’ Wage Act provides that “[n]o
employee shall be penalized by an employer in anyagaa result of any action on the part of an
employee to seek his or her rights under [the Wage A&$&Mass. Gen. Laws ch. 149,

8 148A. To allege a claim under the FLSA, “a pléi must plead factshowing a prima facie
case of retaliation, namely: (1)ntiaipation in protected actiwitknown to the defendant[s]; (2)
an employment action disadvantaging the pitfjrend (3) a causal connection between the
protected activity and the adverse employment acti@alazar v. Bowne Realty Assocs., L.L..C.
796 F. Supp. 2d 378, 384 (E.D.N.Y. 2014gg also Tongring v. Bronx Cmty. Coll. of City Univ.
of N.Y. SysNo. 12-CV-6854, 2014 WL 463616, at *4 (S.D.N.Y. Feb. 4, 2014) (same). A

plaintiff must allege similafacts to state a claim undélassachusetts state laBeeMass. Gen.
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Laws ch. 149, § 148A (making liable “[a]Jny employdmno . . . in any . . . manner discriminates
against any employdeecausesuch employee has” sought tadicate his or her rights under the
Wage Act (emphasis added))ple v. Univ. of Mass814 N.E.2d 329, 338-39 (Mass. 2004)
(“To make out his prima facie case [of retaliatidtije plaintiff] had to show that he engaged in
protected conduct, that he suffered some s#vaction, and that a causal connection existed
between the protected conduct dine adverse action(footnotes and internal quotation marks
omitted));Karatihy v. Commonwealth Flats Dev. Cqr§95 N.E.2d 819, 821-22 (Mass. App.
Ct. 2013) (noting in context of summary judgmgrat “[tjhe elementfthe plaintiff] must
establish to prove a retaliation claim are thath@ engaged in proteceactivity; (2) he suffered
an adverse employment action; and (3) the edvemployment action was causally related to
the protected activity”)see alsaloyce v. Upper Crust, LLCNo. 10-CV-12204, 2015 WL
4480751, at *6 (D. Mass. July 21, 2015) (notingamtext of motion fosummary judgment on
8 148A claim that “[the plaintiff[bore] the burden of showing thighe defendant’s] justification
for the adverse action is pretaal and that there [was]causal connection between [the
plaintiff's] action and [the dendant’s] adverse action” (intal quotation marks omitted));
Belghiti v. Select Rests., Indo. 10-CV-12049, 2014 WL 1281476, at *4 (D. Mass. Mar. 31,
2014) (noting in considering motion for summary judgment on 8§ 148A claim that “[t]he plaintiff
has the burden to show the employer’s justificatias pretext” and that “there must be a causal
connection between [the] [p]tiff's action and [the] [d]&endant’s adverse action”),
reconsideration denie®014 WL 5846303 (D. Mass. Nov. 12, 2014).

With respect to the causal connection requirgmielaintiff may specifically allege such
a connection either “directly, by alleging faofsa retaliatory animus against him,” or

“indirectly, either by showing temporal relationship in which the protected activity was
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followed closely in time by discriminatory tri@aent, or by other circumstantial evidence.”
McManamon v. Shinsekio. 11-CV-7610, 2013 WL 3466863, at *12 (S.D.N.Y. July 10, 2013);
see also Herling v. N.Y.C. Dep’t of Edudo. 13-CV-5287, 2014 WL 1621966, at *10 (Apr. 23,
2014) (same)McNair v. N.Y.C. Health & Hosp. Gdl60 F. Supp. 2d 601, 604 (S.D.N.Y. 2001)
(“In order to establish [a] causabnnection, a plaintiff must alled#) direct proof of retaliatory
animus directed against the plaintiff; (2) disgartreatment of similarly situated employees; or
(3) that the retaliatory action occurred close mnetito the protected aciiies.”). “At the prima
facie stage, a plaintiff can rely solely on fgoral proximity to estdtsh the requisite causal
connection between her protectatdivity and the materially adkse action that she allegedly
suffered in retaliation forreggaging in that activity,”Risco v. McHugh868 F. Supp. 2d 75, 114
(S.D.N.Y. 2012) (italics oitted); however, “[tjhe casdbat accept mere temporal

proximity . . . as sufficient evidence of causatiyestablish a primiacie case uniformly hold
that the temporal proximity must be very closglark Cty. Sch. Dist. v. Breedeb32 U.S. 268
(2001) (internal quotation marks omittedge alscAbrams v. Dep’t of Pub. Safef64 F.3d

244, 254 (2d Cir. 2014) (noting that “temporal proity must be very close” for purposes of
retaliation claim (internaguotation marks omitted)). “[T]helis no ‘bright line to define the
outer limits beyond which a temporal relationsts too attenuated to establish a causal
relationship between the exercise of a federal constitutional right and an allegedly retaliatory
action’ . . ..” Abrams 764 F.3d at 254 (quotingorman—Bakos v. Cornell Coop. Extension of
Schenectady Cty252 F.3d 545, 554 (2d Cir. 2001)). Consisteith this logic, the courts have
found that where even very close temporal pnity exists, the requite causal connection will
falter if the employer’'s complained-of condiegan before the employee’s corresponding

protected activity.SeeSlattery v. Swiss Reinsurance Am. CoPd8 F.3d 87, 95 (2d Cir. 2001)
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(“Where timing is the only basfer a claim of retaliation, and gdual adverse job actions began
well before the plaintiff had ever engaged iny @rotected activity, amference of retaliation
does not arise.”Dabney v. Christmas Tree Shpp58 F. Supp. 2d 439, 456 (S.D.N.Y. 2013)
(“Although temporal proximity can sometimdemonstrate a causal nexus, where . . . the
termination was ultimately the product of an extensive period of progressive discipline that
began when [the] [p]laintiffeceived her first written warning . months before [employer
learned of the allegedly protected activity|¢claim for retaliation cannot be maintained.”
(internal quotation marks omittedgff’d sub nom. Dabney v. Bed Bath & Beyobs88 F. App’x
15 (2d Cir. 2014)White v. Eastman Kodaklo. 06-CV-6493, 2009 WL 1514659, at *10
(W.D.N.Y. May 29, 2009) (“[W]here . . . disciplingas already underway prior to the protected
activity . . . , the Second Circuit has held thatperal proximity alone is insufficient to make
out a prima facie case.”aff'd, 368 F. App’x 200 (2d Cir. 2010By extension, in the context of
a failure-to-hire claim, a decision not to hireHnitially made before the relevant protected
activity occurred—will not give ris& an inference of retaliation when the prospective employer
persists in refusing to hire the prospee employee after thgrotected activity.SeeAyazi v.
N.Y.C. Dep't of EdugNo. 08-CV-2456, 2012 WL 4503257, at *8 (E.D.N.Y. Sept. 28, 2012)
(concluding that the defendant’s refusal to iview the plaintiff in February 2007, despite its
temporal proximity to the plaintiffs EEOC charge, “[was] a mere continuation of an adverse
employment condition initiateldng before the protected adtivin question and does not,
without more, logically support anference that the protectadtivity prompted retaliation”
(alteration and internal quotation marks omittedBgonsideration denie®013 WL 310394
(S.D.N.Y. Jan. 25, 2013aff'd, 586 F. App’'x 600 (2d Cir. 20143ee alsalones v. Performance

Serv. Integrity492 F. Supp. 2d 590, 596 (N.D. Tex. 2007) (“[The defendant] could not have
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retaliated against [the plaintiff] for filing an EEXcharge by not hiring her when its decision to
not hire her occurred nearly three weeks bestiefiled the EEOC charge.”). And, even where
the protected activity occurs before the adversgl@gment action, “[c]ourté this Circuit have
consistently held that the passage of two ted¢lmonths between theopected activity and the
adverse employment action does notwalfor an inference of causationStraebler v. NBC
Universal, Inc, No. 11-CV-4131, 2013 WL 541524,%& (S.D.N.Y. Feb. 11, 2013%ee also
Beachum v. AWISCO N, Y85 F. Supp. 2d 84, 98 (S.D.N.Y. 2011) (saratf), 459 F. App’x

58 (2d Cir. 2012)Murray v. Visiting Nurse Servs. of N.828 F. Supp. 2d 257, 275 (S.D.N.Y.
2007) (same).

“FLSA retaliation claims are subject tioe three-step burden-shifting framework
established byNlcDonnell Douglas Corp. v. GreeAll U.S. 792 (1973)].'Mullins v. City of
N.Y, 626 F.3d 47, 53 (2d Cir. 2010). Under that fearark, “[o]nce [a plaintiff] makes a prima
facie case of . . . retaliation, tharden shifts to the employer dove a legitimate . . . reason for
its actions,” and, “[i]f the employer does so, the bartheen shifts back to the plaintiff to show
that the employer’s explanationagpretext for . . . retaliation.Kirkland v. Cablevision Sys.

760 F.3d 223, 225 (2d Cir. 2014). At this stage in the litigation, as courts have recognized in
similar contexts, Plaintiff “is notequired to specifically pleaglvery element of a prima facie
case to survive a motion to dismiss;” however,[BRill . . . must plead facts sufficient to render
his . . . retaliation claim facially plausible undavomblyandigbal.” Ayazi 2012 WL 4503257,

at *7; see also Herling2014 WL 1621966, at *8 (detg out the elements of a prima facie case
for a retaliation claim while noting that “a plaiffitheed not plead facts sufficient to establish a
prima facie case of retaliation to survive a motimulismiss|,]” but rather that “the ordinary

rules for assessing the sufficiency of a complapply” (internal quotdon marks omitted));
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Brundidge v. Xerox CorpNo. 12-CV-6157, 2014 WL 1323020, at *3 (W.D.N.Y. Mar. 31,
2014) (“Retaliation claims ardtimately analyzed under th&gDonnell Douglakburden-
shifting rules . . . . However, at the pleading stag. the [c]ourt does hepecifically apply the
McDonnell Douglasurden-shifting test to determine &ther [a] [p]laintiff has stated a
retaliation claim, but ratlr generally assesses the plausibditya] [p]laintiff's claim based on
the facts alleged in the [c]omplaint.N\jcManamon, 2013 WL 3466863, at *4 (noting that,
while a plaintiff “need not speatfally plead every element of a prima facie case” to survive a
motion to dismiss, “[tlhe elements . . . da provide an outline oivhat is necessary to

render . . . [the] claim[] . . . plausible.” (internal quotation marks and italics omitted)).

In this sense, and in the context of the caasalement of the prima facie case, Plaintiff
specifically “must allege facts that could ddish a causal connection between [his] protected
activity and Defendant[s’] refusal to interview or to hire [himpYyazi 2012 WL 4503257, at
*7; see alsdMicManamon 2013 WL 3466863, at *12 (“A plaintiff mat allege facts that could
establish a causal connectiorliok between his or her protected activity and the adverse action.
At [the motion-to-dismiss] stage, [a plaintif§ not required to prode evidence of such a
connection, but he must plead facts that indi@at ability to do so.(citations omitted))cf.
Patane v. Clark508 F.3d 106, 112 & n.3 (2d Cir. 2007) (periam) (noting, in the context of a
gender-discrimination claim, that a plaihneed not plead a prima facie case undebDonnell
Douglas but affirming a district court’s dismissal thfe claim because the complaint “failed to
plead any facts that would create an infeeetihat any adverse action taken by any defendant
was based upon [the plaintiff gender” (alterations and intermgliotation marks omitted)).

Here, it appears that Plaintiff rests hisienargument conceimg causal connection on

the basis of temporal proximity. (Pl.’s khe 6—8 (arguing that, because “Plaintiff’s job
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applications were made continuouslyhvatt . . . stop between 2008 and 2011” but “were
rejected each and every [time] by . . . Defentdd “protected activityand ‘adverse actions’
quali[fly [as] ‘temporally proximate’ as to causainnection”); Pl.’s Suppl. Mem. 11 (arguing
that Defendants’ rejections bfs job applications “show, &ast indirectly, a temporal
relationship between . . . Defendants[’] refusfalhire Plaintiff and . . . Plaintiff[’s]
complain[ts] [that] his rights were violated under the Massachusetts Xéagad the FLSA in
the state courts”). Such an argument, ilmat the summary judgment stage, might prove
unavailing. See, e.g.El Sayed v. Hilton Hotels Cor®627 F.3d 931, 932-33 (2d Cir. 2010) (per
curiam) (noting that the plaifiti‘arguably” established a primadie Title VII retaliation claim
by demonstrating temporal proximity but cuding that such temporal proximity—without
more—was insufficient to show that the dedant’s proffered reas for discharging the
plaintiff was pretextual)see alsd®?adob v. Entex Info. Ser@60 F. Supp. 806, 814 (S.D.N.Y.
1997) (granting summary judgment for the defartcbn the plaintiff’ getaliatory discharge
claim where, “other than temporal proximityh¢f [p]laintiff herself offer[ed] no other evidence
of such a causal connection,’stead hinging her retat@y discharge claim on the grounds that
she was at the company for nine yeaPlijippeaux v. Fashion Institute of TecNo. 93-CV-
4438, 1996 WL 164462, at *9 (S.D.N.Y. Apr. 9, 19¢§T]emporal proximity alone is not
necessarily dispositive of a causal cection evidencing a retaliatory motive.&ff'd, 104 F.3d
356 (2d Cir. 1996). Although the qties is, of course, much clesat the motion to dismiss
stage, where temporal proximity alone may be enosegh, e.g.Purdie v. City Univ. of N.YNo.
13-CV-6423, 2015 WL 129552, at *11 (S.D.NJan. 8, 2015), in this case, the Court

nonetheless finds that Plaintiff héailed to plausibly plead threquisite causatonnection.
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Rather than specifying which protectediaties are supposet be temporally
proximate to which adverse employment actions, Plaintiff instead reasons that, because (1) his
“protected activities . . . wermntinued without stopince 2008” and (2) ki“job applications
were made continuously without a stop betw 2008 and 2011,” his protected activities and
Defendants’ adverse actions therefonast be temporally proximateSé€ePl.’s Mem. 8 (internal
guotation marks omitted).) The timing heréngportant, however, because, if Defendants
declined to hire Plaintifbeforehe undertook his protected actiptieen Plaintiff's subsequent
job applications cannot supplyetihequisite causal connectionsiapport a retaliation claimSee

Slattery 248 F.3d at 9%Ayazi 2012 WL 4503257, at *&.

171t warrants stressing that this is atjradarly logical outcome in the context of a
failure-to-hire case, where, as courts haveddtee timing of when the defendant undertakes the
relevant adverse action is very often a function efghaintiff’'s choice of when to applySee
Kelley v. Goodyear Tire & Rubber C@20 F.3d 1174, 1179 (10th Cir. 2000) (noting that “[t|he
decision not to hire an individlalmost always occurs shorifter a job application has been
received or an interview has been conducted,thati“[a] close temporal proximity will almost
always occur in failure-to-hire cases becaarsployers naturally make hiring decisions soon
after receiving applicatiorend conducting interviews”Alvarado v. Manhattan Worker Career
Ctr., No. 01-CV-9288, 2002 WL 31760208, at *14«(8D.N.Y. Dec. 10, 2002) (concluding
temporal proximity was not enough to support ehasnnection at summajudgment stage for
“[a] close temporal proximity will almost always occur in failure-to-hire cases” (quétatigy,

220 F.3d at 1179)xee alsdNelson v. DeVry, IncNo. 07-CV-4436, 2009 WL 1213640, at *10
(E.D. Pa. Apr. 23, 2009) (“[I]t was [the plaifits] own actions that created the temporal
proximity between the [protected activity] anbdtplaintiff's] terminaion. Accordingly, [the
plaintiff] ha[s] not established a prima facie case for retaliation sufficient to survive summary
judgment.” (italics omitted))Parker v. Trs. of the Univ. of Rao. 05-CV-4874, 2008 WL
60190, at *1, *6 (E.D. Pa. Jan. 3,08) (granting motion for summajudgment and concluding
record did not support causal connection becauke]“[p]laintiff created the temporal proximity
at issue” where he (1) had earlier filed a sepdeatsuit alleging discrinmatory failure to hire,

in which he (2) learned that ln&as not hired because he failechfaply to a specific position, (3)
then applied the next month for 90-100 specific positions before bringing instant retaliatory
failure-to-hire claim)cf. Bevill v. Home Depot U.S.A., In€53 F. Supp. 2d 816, 835 (S.D. lowa
2009) (concluding no causal conrientexisted for the defendant’s refusal to promote the
plaintiff three times after his protected activityevhit had already declined to promote him fifty
times before the protected activity).

Although not currently the law of the Seco@otcuit and not necessary to resolve the
instant Motion, there is much to recommend|a af law providing thatausation inferred from
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Unfortunately, it is not particularly clear whé&aintiff set out on his multi-year quest to
supposedly secure a job with IBM. Appargntiowever, he began lgast as early as May
2008. GeeAm. Compl. 1 34 (“IBM repeadly rejected each andey work application made
by [P]laintiff . . . for morethan 4 years until 2012.”)l. 1 40 (“Plaintiff made many job
applications to IBM and Defendants for abautundred works sought b8M, repeatedly for
more than 4 years until 2012.”); Pl.’s Suppl. Mdr.(“A few examples of the dates of said job
applications are 5/6/2008, 7/31/2008 .”); Pl.'s Mem. 7 (same}y This is significant because
Plaintiff appears to have engagadwo instances of at least patially protected activity in
2008: First, on April 14, 2008, Ptaiff filed a wage complainwith the Office of the
Massachusetts Attorney General, (Am. Compi2fDefs.” Mem. 5; Defs.” Mem. Ex. 4 (April
14, 2008 Letter to Attorney General), and, secamdSeptember 18, 2008, Plaintiff filed another
complaint with the Massachusetts Attorney GeneraeefAm. Compl. 1 11; Defs.” Mem. 6;

Defs.” Mem. Ex. 5 (Non-Payment of WagedaWorkplace Complaint Form).) Consequently,

temporal proximity alone is insufficient to rendeclaim of retaliatory failure-to-hire plausible
at the motion-to-dismiss stag8eeRiddle v. CitigroupNo. 13-CV-6833, 2014 WL 2767180, at
*4 (S.D.N.Y. May 29, 2014) (noting that “the notitdmat temporal proximit@lone will raise an
inference of retaliation ifailure to hire cases” would make it “easy to manufacture
discrimination law suits by applying to @amployer whom the job applicant suedZarr v.
Health Ins. Plan of Greater N.Y., IndNo. 99—CV-3706, 2001 WL 563722, at *3 (S.D.N.Y.
May 24, 2001) (noting that a rufextending the scope of an adverse employment action to
include a failure to rehire andividual in litigation with hs former employer” “creates a
worrisome opportunity for the manufacture afd@ous claims,” because the “plaintiff may
bootstrap additional and unmeritorious claims @iscrimination lawsuit merely by reapplying
for his former job, and subsequently being regddtom it” (internal quotation marks omitted)).

18 plaintiff does say, in one place, that “aftfecomplaint against the Defendants [was]
filed in Massachusetts Superior Court on 112289, [he] made many job applications for about
a hundred works [sic] sought by IBM, repedyefdr more than 4 years until 2012.S¢eAm.
Compl. 1 30.) However, in light of this sentefs self-contraidtory language and the other
references in the Amended Complaint and elsgevko Plaintiff having applied for over four
years concluding at some point in 2012 (which wlaxdmpel a start date in 2008 at the latest), it
is fair to conclude that Plaifftdid not actually intend to suggelse waited until after November
25, 2009 to apply.

37



Plaintiff cannot establish the regite temporal proximity if gher (1) he was rejected for
positions before April 14, 2008 or (2) the April gdmplaint was not an adequate predicate for
Plaintiff's retaliation claim.See Slattery248 F.3d at 95Ayaz| 2012 WL 4503257, at *8.

With regard to the first proposition, there isteong case to be made that Plaintiff has, in
essence, claimed to have applied for jobs edHean April 14. First, Plaintiff says that he
applied to “over a dozen [jobs] a year[] from 80 2012.” (Pl.’s Suppl. Mem. 11.) Among the
examples of job applications he submitted, mitilists just one for 2012, which he says he
submitted on January 11, 2012. (Pl.’s Suppl. MEM PI.’s Mem. 7.) Assuming, therefore, as
seems implicit in Plaintiff's statements, tlinet concluded his job search in early 2012, and
crediting his assertion that hepdipd for jobs “repeatedly for nme than 4 years until 2012, it is
reasonable to infer that Paiff began his job search@mptly after his March 28, 2008
termination. $eeAm. Compl. 1 30.)

But even if Plaintiff's very first re{gplication were his May 6, 2008 submission, the
April 14 complaint still could noadequately ground Plaifits retaliatory failure-to-hire claims.
That is so because Plaintiff must e$idb“participation in protected activitgnownto the
defendant[s],’'Salazar 796 F. Supp. 2d at 384 (emphasis added), in order to make out a prima
facie case of retaliatiosee Belizaire v. RAV Inveddiive & Sec. Servs. Ltdb1 F. Supp. 3d
336, 355 (S.D.N.Y. 2014) (concludingatithe plaintiff failed to “estalish[] that he engaged in a
protected activity known to the defendant as nexglito state a retaliatory discharge claim under
the FLSA,” because he did not “allege]] tlthe] [d]efendant had any knowledge of this
complaint, nor has he pleaded facts fromohtthis [c]ourt could infer such knowledge”
(citations, emphasis, and internal quotation marks omittBayja v. Cramer Rosenthal

McGlynn, Inc, 942 F. Supp. 937, 944 (S.D.N.Y. 1996) (ETtase law makes clear that the
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employer’s knowledge of the protected activityésessary to establish a prima facie retaliation
claim” (italics omitted))see alstMcManamon 2013 WL 3466863, at *10 (“A complaint that
makes only general statements that the defenrdéaliated against the plaintiff but does not
supply factual detail describing . . . which em@ey were aware of apyotected activity or

were actually involved in retaliatyp conduct[] is insufficient to whstand a motion to dismiss.”);
Saidin v. N.Y.C. Dep’t of Edy&l98 F. Supp. 2d 683, 688 (S.D.N.Y. 2007) (dismissing
retaliatory failure-to-hire claim where the progaintiff, among other things, failed to specify
“which . . . official had knowledge of his EEGfharge and who actually engaged in the claimed
retaliation”),reconsideration denie®45 F.R.D. 175 (S.D.N.Y. 2007). Here, the Amended
Complaint offers a few stray allusions to Defenddming involved in Plaiift's litigation in the
state courts; however, it does spicifically allege thahey knew of the April 14, 2008
complaintat the timethey allegedly began refusing to hir&intiff for various positions. See

Am. Compl. § 11 (alleging that Plaintiff “filed complaints against the

Defendants . . . with . . . [the] Massachusatterney General office on April 14, 200871y. |

83 (also referring to April 14, 2008 actionlasing brought against Defendantd); {1 72, 83
(“During the case pending in tistate courts, the Defendants [@factively involved in the
defense and were well awareRi&intiff's allegation against them for the unpaid wages and the
retaliatory termination undehe Massachusetts Wage Act and the FLSAJY)TT 95, 105 (“The
Defendants . . . [were] actively involved in tthefense during the litigation pending in the court
between April 14, 2008 and January 23, 2013 . . PI')s Suppl. Mem. 11 (“During the period

between November 25, 2009 and February 0&32the Defendants actively involved the
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defense the complaint against them'®).)t is, of course, perhapst surprising that the CEO,

treasurer, and two senior vice presidents of BMuld not be alerted to the submission of a new

19 It is likely that some referencesBefendants in the Amended Complaint were not
meant to refer to the Defendants namethis case but Aeich or others. GompareAm. Compl.
1 11 (claiming Plaintiff “filed complaints agnst the Defendants . . . with . . . [the]
Massachusetts Attorney Geral office on April 14, 2008"and id.| 83 (also referring to April
14, 2008 action as being brought against DefendwiitsDefs.” Mem. Ex. 4 (copy of letter that
Plaintiff apparently sent to the Office of thé&tédrney General but not spifically referring to
any of the Defendants named in this case).jad¢h in his letter to the Office of the
Massachusetts Attorney Genetlaintiff stated that he vganot lodging a complaint against
IBM (because of a fear of retaliationpeeDefs.” Mem. Ex. 4. (AprilLl4, 2008 Letter to Attorney
General), at 2. But because the Court is minaifitis obligation to “inerpret the[] [pleadings]
to raise the strongest argume that they suggestMaisonef 640 F. Supp. 2d at 347 (internal
guotation marks omitted), it does not dismiss outrijbtpossibility that Plaintiff, perhaps, does
mean—Iliterally and consistently—to refer to thefendants in this Matter when referring to
“Defendants.”

Additionally, Plaintiff's assertions that Bendants became “involved” in or “aware” of,
(see, e.g.Am. Compl. 11 72, 83, 95, 105), litigation griag out of his April 14, 2008 complaint
cannot substitute for facts alleging that Pléfisticomplaint was “known” to them at the time
that he filed itcf. Turley v. ISG Lackawanna, InG03 F. Supp. 2d 217, 253 (W.D.N.Y. 2011)
(noting there was no question thia¢ “[d]efendants were aware [tifie plaintiff’'s] complaintsat
the time othe alleged instances of regéion” (emphasis added)Fosen v. N.Y. Timeslo. 03-
CV-3785, 2006 WL 2927611, at *10.(8N.Y. Oct. 11, 2006) (natg “no evidence that would
permit a rational trier of fact tconclude that [the] [p]lainffis claimed protected activity was
known to [the] [d]efendardt the time of . . [the] [p]laintiff's termnation or transfer” (emphasis
added)). As is hopefully clear, the Courtyrehdeavors to libergliconstrue Plaintiff's
Amended Complaint to raise the stgest arguments that it suggedisisonet 640 F. Supp. 2d
at 347; however, there still exisadine between liberal conatition and gratuitous revision.
Here, saying that Defendants were involveditigation beginning on April 14, 2008 is simply
not enough to allege contemporary knowledge whamtf offers absolutely no explanation as
to how or why four very senior execugs of a company that in 2014 had over 379,000
employees—a number that exceeds the entipaiation of Iceland—would have learned about
Plaintiff's April 14, 2008 letter lesthan a month after it was filed when it did not refer to even
one of them by name and when it explicitly saiak tRlaintiff “decide[d] not to file a complaint
against IBM at this time.” JeeDefs.” Mem. Ex. 4 (April 14, 2008 lteer to Attorney General).)
See alsdnt’| Bus. Machs. Corp. & Subsidiari€3os., Annual Report (Form 10-K) (Feb. 24,
2015); Central Intelligence Agencyhe World Factbook-Iceland
https://www.cia.gov/library/publications/the-wdffactbook/geos/ic.html (last visited Jan. 13,
2016). In any event, had Plaintiff made the keagertion without further factual enhancement
that these executives did knowoat his April 14, 2008 letter, thesstill would be little to
distinguish it from Javaid Igbal’'s claimahAttorney General John Ashcroft, among other
things, “knew of . . . [his] harsh conditionsadnfinement,” which the Supreme Court rejected
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complaint to the Attorney General of MassachugétiSonsequently, the April 14, 2008
complaint cannot serve as a predefor a retaliation claimSee Belizaire61 F. Supp. 3d at
355. Because the next potentially protectetvi@gidid not occur until at least August 18, 2008,
(seeAm. Compl. 1 11; Defs.” Mem. 6; Defdvlem. Ex. 5 (Non-Payment of Wage and
Workplace Complaint Form)), it occurred after Rtdf began applying for jobs with IBMsge
Pl.’s Mem. 7), and, logically, after IBM'’s failure tore Plaintiff began. Therefore, Plaintiff’s
allegations do not establish trequisite temporal proximitySee Slattery248 F.3d at 95Ayazi

2012 WL 4503257, at *&8'

as “disentitle[d] . . . to the presumption of truth,” not because it was “extravagantly fanciful,” but
rather on account of its conclusory natugze Igbal556 U.S. at 680-81.

20 Of course, there is case lavatlindicates that general parate knowledge is all that is
required to satisfy the knowledge requireme®¢eGordon v. N.Y.C. Bd. of Edu@32 F.3d 111,
116 (2d Cir. 2000) (“Neither thisor any other circuit has evield that, to satisfy the
knowledge requirement, anything more is necesteny general corporate knowledge that the
plaintiff has engaged in a protedtactivity.”). Considering this fa in the context of the causal
connection requirement of tivcDonnell Douglagsramework, the Second Circuit has explained
that “[a] causal connection isficiently demonstrated if the agent who decides to impose the
adverse action but is ignoranttbe plaintiff's protected activitacts pursuant to encouragement
by a superior (who has knowledde)disfavor the plaintiff.”Henry v. Wyeth Pharm., In&16
F.3d 134, 148 (2d Cir. 2010) (emphasis omittedg alsdiSumma v. Hofstra Uniy708 F.3d
115, 127 (2d Cir. 2013) (same). Here, there iall@mation—nor, perhaps, could there plausibly
be one—that the four very senior officersneal as Defendants were “act[ing] pursuant to
encouragement by a superior” in allegedly failing to hire PlainB#e id(italics omitted);see
alsoVuona v. Merrill Lynch & Cq.919 F. Supp. 2d 359, 383 (S.D.N.Y. 2013) (concluding that
the supervisor who participated in reductiorfonce process did not have knowledge by virtue
of general corporate knowledge because ih gieneral corporate knowledge existed where
branch manager not involved in reduction-omeke process left company before it occurred);
Cooper v. Conn. Dep’t of CogrNo. 09-CV-691, 2010 WL 4345715, at *8 (D. Conn. Oct. 19,
2010) (distinguishingdenryandGordonon the grounds that “jithose cases, the Second
Circuit indicated that a principal’s knowledge could be attributed down to agents acting under
that principal’s explicit or implicit orders orréictions,” but observing that, in the case at hand,
“the evidence shows only thatWer-level employees knew aboutét plaintiff's] activities”).
Therefore, the Court finds that tkeowledge prong is not established.

21 As an aside, some language in Plaintifiliegs could be taken to suggest that he
engaged in other protected activities beydrabé specifically discussed in the Amended
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Ironically, the question of Defelants’ knowledge may be of little practical consequence
because, even if the Court were to accept thveas sufficient to rendd?laintiff's assertions
plausible, Plaintiff's claim would then foundey reason of the issue preclusion doctrine.
“When ‘determin[ing] the effect of a state court judgment, fddararts, including those sitting
in diversity, are required to apply theeplusion law of the rendering state Giannone v. York
Tape & Label, Inc.548 F.3d 191, 192-93 (2d Cir. 2008) (alteration in original) (quoting
Conopco, Inc. v. Roll Int1231 F.3d 82, 87 (2d Cir. 2000¥ee also Martinez v. BAC Home
Loans Servicing, L.PNo. 13-CV-2867, 2014 WL 2653275, at *2 (S.D.N.Y. June 13, 2014)
(same). Under Massachusetts léhvg doctrine of “issue preclasi ‘prevents retigation of an
issue determined in an earlaetion where the same issue @sisn a later action, based on a
different claim, between the sarparties or their privies.”Kobrin v. Bd. of Registration in
Med, 832 N.E.2d 628, 634 (Mass. 2005) (quotitgpcock v. Heaco¢ls20 N.E.2d 151, 152 n.2

(Mass. 1988)§2 Before applying issue preclusion,

Complaint. SeePl.’s Mem. 8 (“Plaintiff’'s complaintsas ‘protected actities’ at least under
Section 148A, were continued without stop si2008.”).) Without detailas to what those
protected activities were, to whaimey were directed, and when they occurred, they are simply
too conclusory to factdn to the analysisSeesupranote 19. By the same logic, Plaintiff's
stray assertion that he “wrote a demand lettédefendants for the unpaid wage,” (Am. Compl.
1 28), is not enough.

Also, although Plaintiff indicais that his second complawith the Office of the
Massachusetts Attorney Genlenas filed on September 18, 2008¢éAm. Compl. § 11,)
Defendants suggest that heuadly filed on August 18, 2008s¢eDefs.” Mem. 6 n.3see also
Defs.” Mem. Ex 5 (Non-Payment of Wage amdrkplace Complaint Form).) Nevertheless, the
discrepancy does not make a difference.

22 Massachusetts law also has a claim prémtudoctrine, which “makes a valid, final
judgment conclusive on the parties and their privaesl prevents relitigain of all matters that
were or could have been adjudicated in the actidabrin, 832 N.E.2d at 634 (internal
guotation marks omitted). Because, as will beudised, Plaintiff's retaliatory-failure-to-hire
claims were predicated on job applications some of which were submitted after he brought his
state-court proceedings, the Court will analieeissue under the docteif issue preclusion,
rather than claim preclusiorSeelLarson v. Larson569 N.E.2d 406, 412 (Mass. App. Ct. 1991)
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a court must determine that (1) there was a final judgment on the merits in the prior

adjudication; (2) the party against whone@usion is asserteslas a party (or in

privity with a party) to the prior adgication; and (3) the issue in the prior

adjudication was identical to thesige in the currdradjudication.
Id. (internal quotation marks omitted) (quotifigper v. N. Adams Ambulance Serv., 1667
N.E.2d 983, 985 (Mass. 19983%ee alsacComm’r of Dep’t of Emp’t & Training v. Duga®97
N.E.2d 533, 536 (Mass. 1998) (sarfie)The Court will take up each of these issues in turn.

To begin, there was a final judgment on the taeni the earlier action. A brief refresher
as to the procedural posture of that actiomelpful here. First, on January 21, 2010, Plaintiff
brought suit against IBM, Palmisano, Louglge, Poddar, and Artech in Middlesex,
Massachusetts Superior Court ageg 11 causes of action, the thiof which alleged retaliatory
refusal to hire under the Massachusetts Wage ARge (enerallpefs.” Mem. Ex. 10 (Jan. 21,
2010 Am. Compl.).) Although Palmisano, Loughridged Poddar were dismissed for want of
personal jurisdiction on September 30, 20%@eDefs.” Mem. EX. 11 (Superior Court Docket),

at unnumbered 7), the superemurt rejected Plaintiff'shird count on the meritss¢eDefs.’

Mem. Ex. 12 (Middlesex Superior Court Opin)pat 6, 10 (discussing Plaintiff's retaliatory-

(concluding that “[e]ach viot#on of [ex-husband’s] continuing monthly payment obligation
under the divorce judgment constituted a new chainpreclusion purposes,” therefore barring
claim preclusion but going on to analyze issue preclusion).

23 Additionally, case law makes clear thatétissue decided in the prior adjudication
must have been essentialthe earlier judgmentKobrin, 832 N.E.2d at 634 (internal quotation
marks omitted) (quotinguper, 697 N.E.2d at 985), and that tlssues to be precluded were
“actually litigated in the prior actionjtl. (citing Fidelity Mgmt. & Research Co. v. Ostrander
662 N.E.2d 699, 703 (Mass. App. Ct. 1996)). Neitheéhese wrinkles is a Ibaer to the use of
issue preclusion because Plaintiff pressed his utorieus Wage Act retaliatory failure-to-hire
claims before the trial court on summary judgneenmd the appellate courts. Thus, the decisions
of both courts were essential t@ tfudgment and actually litigatedf. Fon v. Amica Mut. Ins.
Co. No. 06-0607, 2008 WL 1932074, at *3 (Mass. Super. Ct. Apr. 30, 2008) (applying the
doctrine of issue preclusion where an arbitré&gsued a written decision based on evidence
presented and the arbitrator’s decision wassequently confirmed by Massachusetts superior
court).
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refusal-to-hire claims and concluding th]laintiff . . . has produced no testimony,
documents|,] or other evidence to provide amgcHpr factual support” for his allegations and
granting summary judgment on count thre&djthough the Appeals Court subsequently
reversed summary judgment on temunts and modified the disssial of individual defendants
to be without prejudice, it affirmede¢hsummary judgment on count thre&e¢Defs.” Mem. Ex.
13 (July 25, 2012 Appeals Court Opinion), at Afferwards, the defendants proposed a
settlement of $17,500 to Plaintiff, in exchangevidich Plaintiff would dismiss the action with
prejudice. $eeDefs.” Mem. Ex. 14 (Oct. 1, 2014 Apals Court Decision), at 2.) A nisi
dismissal was entered, but, two weeks laternBftmoved to set it aside, claiming the parties
had not settled, that he was “fragfi@nd “caught [in] a trap.” Seead. at 2 (internal quotation
marks omitted).) Plaintiff's efforts were rebuffed by both the trial court and the Massachusetts
Appeals Court. $eed. at 2 (internal quotation marks omitted).)

With all that in mind, the Court must ask whether “there was a final judgment on the
merits in the prior adjudicationKobrin, 832 N.E.2d at 634 (internal quotation marks omitted),
despite Plaintiff’'s subsequent appeals and the eakséttlement. In general, as is unsurprising,
“disposition by summary judgment constitugeBnal judgment on the merits” for issue
preclusion purposesBoyle v. Barnstable Police Depho. 09-CV-11435, 2012 WL 2126868, at
*10 (D. Mass. June 11, 2012). Although Plaintiff da®t press the point, the Court notes that
the Massachusetts Supreme Judicial Court ladsdsthat “determinations made on a partial
summary judgment in an earliaction between the parties are not entitled to collateral estoppel
or issue preclusion effect.Tausevich v. Bd. of Appeals of Stought#il N.E.2d 385, 386
(Mass. 1988). However, the Court nevertheledieves Massachusetts law calls for such effect

in this case. First, it is essential to note thatSupreme Judicial Cdustressed that “[in] the
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earlier action [at issue ifausevich . . . an apparently subst#al issue remained undecided
[and] was terminated by a stipulation of dismisgiéhout prejudice,” sah that “the partial
summary judgment never was expresseahimppealable judgment or ordefd. In stark
contrast, here, Plaintiffot only could appeal éhdecision; he did.SgeDefs.” Mem. Ex. 13

(July 25, 2012 Appeals Court Opinion).) Thistiistion matters. Indek the pertinent question
is not whether there was a final judgnt in the traditional sens&eeTausevich521 N.E.2d at
387 (“[A] final judgment in the tratlonal sense is not essentialthe applicability of issue
preclusion.”);Jarosz v. Palmer766 N.E.2d 482, 489 (Mass. 2002) (“[F]or the purposes of issue
preclusion, [the doctrine] does not require alfjnpdgment in the strict sense.”). Rather,
Massachusetts courts take a more pragmatie, noting that “flactors supporting the
conclusion that a decision is final for the pugas$ preclusion are théte parties were fully
heard, the judge’s decision is supported by a reasoned opinion, and the earlier opinion was
subject to review or vgin fact reviewed. Tausevich521 N.E.2d at 387. Considering these
factors, the Court concludes thiaé state court judgment was adl judgment on the merits.”
SeeKobrin, 832 N.E.2d at 634 (interngquotation marks omitted).

Turning to the issue of privity, Massachusédig provides some support for the idea that
privity between a company and an officeutd arise in a closglheld corporation.See Eight
Arlington St., LLC v. Arlington Land Acquisition-99, LLo. 061928BLS1, 2007 WL
2367753, at *5 (Mass. Super. Ct. Aug. 3, 2007) (natirag some cases “may have held that a
closely-held corporation is privity with its shaeholders and officers”F:romm v. Bos.
Redevelopment AutiNo. 032951F, 2005 WL 1812498, at *104b4. Super. Ct. May 13, 2005)
(citing In re Belmont Realty Corpll F.3d 1092, 1097 (1st Cir. 1993), for the proposition that,

“in a res judicata action, privity existedtis@en a closely-held corporation and its
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officer/shareholder who participated extensivialyhe prior action proceedings”). This, of
course, at least obliquely supports the eminentijchl conclusion that adn-level officer of a
large, publicly-traded cporation is not in privity with thatompany. However, Massachusetts
law also is clear that there is privity betwegmnties if the party in the second matter exercised
“substantial control” over #party in the first.See O’Connell v. Whit@8 N.E.3d 12, at *3
(Mass. App. Ct. 2015) (published table opinionBourque v. Cape Southport Assocs., LLC
800 N.E.2d 1077, 1081 (Mass. App. Ct. 2004) (citRegtatement (Second) of Judgments § 39
(Am. Law Inst. 1982)))see alsdRestatement (Second) of Judents § 39 (Am. Law Inst. 1982)
(“A person who is not a party #m action but who controls oalsstantially participates in the
control of the presentation onhmdf of a party is bound by the dat@nation of issues decided as
though he were a party.”). Thus, if Plaintiff haldusibly pled that Defendants really did control
IBM in its past litigation and peonnel decisions, hisatory would be pyrrhi@t best and would
lead the Court to believe that a finding of priwtpuld be appropriate dier Massachusetts law.

See Bourque00 N.E.2d at 108%.

241t merits passing mention that Palmisand &oughridge were parties to this Action;
however, they were dismissed by the trial court for want of personal jurisdiction, a decision the
Appeals Court upheld but modified to be without prejudi@eeDefs.” Mem. Ex. 13, at 3 (July
25, 2012 Appeals Court Opinion).) Although “the question of whatE[an] earlier finding of
lack of [personal] jurisdictiofover individual defendast has on the application of res judicata”
when those individual defendants seek toladth@mselves of res judicata is, perhaps,
“not . . . easy,’'Mass. Sch. of Law at Andover, Inc. v. Am. Bar Addtm 95-CV-12320, 1997
WL 263732, at *20 (D. Mass. May 8, 1993@jf'd, 142 F.3d 26 (1st Cir. 1998), there does not
seem to be a reason to conclingee that personal jurisdictiowhich concerns the relationship
between a court and a defendant, must chrganswer to the question surrounding privity,
which relates to the relationshiptiveen the defendants themselv€d. Pricaspian Dev. Corp.
(Tex.) v. Royal Dutch Shell, pldo. 08-CV-9726, 2009 WL 1564110,%d10 (S.D.N.Y. June 3,
2009) (noting, when applying Colorado law, “[t]tests for exercising pgonal jurisdttion over
a parent based on its subsidiary’s activitiea Btate and for establishing privity for claim
preclusion purposes may weigh many of the stors, but they are different testsajf'd,
382 F. App’x 100 (2d Cir. 2010).
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Lastly, with respect to thesue of the identity of the isss| intuition perhaps supplies the
answer, but case law confirms it. To be sure, fdaeh of collateral estoppel must be confined
to situations where the matter raised in th@sdcsuit is identical in all respects with that
decided in the first proceedingMeagher v. Andover Sch. Comio. 13-CV-11307, 2014 WL
2547550, at *5 (D. Mass. June 4, 2014) (in&muotation marks omitted) (quotifgigin v.

Kelly, 184 F.3d 67, 78 (1st Cir. 1999)). However, such is the situation here. Indeed, the only
even arguable differences between the issubitssachusetts Court of Appeals faced and this
issue here are that (1) Plaffig instant lawsuit arguably segkelief for job applications

submitted late enough to not be considered by the trial ceaeRl.’'s Mem. 11 (“After filed the
complaints in Massachusetts Courts, Wang m@ldepplications for about a hundred works

[sic] that were sought by Defendants.”)), 483 Plaintiff now sues under both FLSA and the
Wage Act, as opposed to just the Wage Act.

With respect to the former, it simply defiegyic that, if a court deteined one failure to
hire was not retaliatory, a subsequent failure ¥@mge course and hiregtfiormer plaintiff would
be retaliatory, not jush spite of but indeetlecause ofhe court’s decision, which did not—and,
of course, could not—adjudicate future personnel decisionsbdrfer finding identical issues
may be high, but it is not impossibly s6f. Dugan 697 N.E.2d at 537 (finding preclusive effect
given to issue of the defendanstte of mind where the isswas determined, although it need
not have been, in an earlier actionljper, 697 N.E.2d at 986 (findingsues not identical where
corresponding issues in two cases differed becansénvolved subjective inquiry and the other
an objective inquiry).

Turning to the second point, the fact tRéintiff now sues under a second statute does

not make the issue different. Indeed, Massadtaisase law suggests that this distinction does
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not compel the conclusion even toiimsare different, much less that the issues are different.
See McDonough v. City of Quinepb2 F.3d 8, 16 (1st Cir. 2006) (“Causes ofactre identical
if they ‘derive from the same transaction onag of connected transactions.” (alteration
omitted) (quotindgTLT Constr. Corp. v. A. Anthony Tappe & Assocs., [fi6 N.E.2d 1044,
1051 (Mass. App. Ct. 1999))saac v. SchwartzZ06 F.2d 15, 17 (1st Cir. 1983) (“A ‘statement
of a different form of liability’ cannot overcomes judicata’s bar if ‘it grows out of the same
transaction, act, or agreement, and seeklress for the same wrong.” (quotigckintosh v.
Chambers]190 N.E. 38, 39 (Mass. 1934))eacock 520 N.E.2d at 152-53 (noting that “[t]he
doctrine of claim preclusion makes a valid, fipglgment conclusive on the parties and their
privies, and bars further litigatn of all matters that were dnsuld have been adjudicated in the
action,” and that “[t]his is seven though the claimant is prepdin a second action to present
different evidence or legal theories to supos claim, or seeks different remedies”).

All of this, however, is perhaps a detoaithough one, which, hopefully, assures a pro se
plaintiff that his claims have been thoroughbard and considered, even if ultimately found
legally lacking. However, at its core, thenflamental problem witRlaintiff's retaliatory
failure-to-hire claim is that, as pled, it simplynist plausible. To be sure, at this stage,
Plaintiff's claim need not establish the full elements of a prima facie cléae.McManamgn
2013 WL 3466863, at *4. And, perhaps, it may exxn be entirely “beyond doubt that the
plaintiff can prove no set of factsConley v. Gibson355 U.S. 41, 45 (1957)yverruled by Bell
Atl. Corp. v. Twombly550 U.S. 544 (2007), under which fafriBM’s senior officers, knowing

about Plaintiff’'s April 14, 2008 ledt, blacklisted him from the company’s employ. But because
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the relevant legal standaisi“facial[] plausibl[ility] underTwomblyandigbal,” Ayazj 2012 WL
4503257, at *7, and because Plaintiff has notthetstandard, his claim is dismisséd.

3. Age Discrimination Claims

In addition to the foregoing claims, Plafhtirings two claims for age discrimination—
one under the ADEA and one under Massachuseteslatat With regard to the former, as
discussed in the last Opinion, ctauin the Second Circuit haeensistently held that the ADEA
does not impose liability on individual§ee Palumbo v. Carefusion 2200, Jido. 12-CV-

6282, 2014 WL 3921233, at *6 (W.D.N.Y. Aug. 11, 2014) (8ltvell-established that there is no
individual liability under . . . the ADK.” (internal quotation marks omitted)}jjtzgerald v.
Signature Flight Support CorpNo. 13-CV-4026, 2014 WL 3887214t *3 (S.D.N.Y. Aug. 5,

2014) (*[Individuals are notuhject to ADEA liability.”); Almontaser v. N.Y.C. Dep’t of Educ.

25 For that same reason, to the extent thanBff also intends to support his retaliatory
failure-to-hire claims with conclusions conoigrg Defendants’ intentions or motivationseé
Am. Compl. 11 78-80; 90-92), the Court similarlyds them insufficient for the reasons stated
in the last Opinion in this case. Indead,then, the Amended Complaint’s allegations
concerning Defendants’ retaliatomyotives are exactly the sat conclusory, “the-defendant-
unlawfully-harmed-me accusation” that theu®t need not accept when evaluating the
Defendants’ Motion to Dismiss. Ségbal, 556 U.S. at 67&ee also Colvin2014 WL 2863224,
at *20 (noting that “[tjo satisfyhe causal connection requiremehthe prima facie case” in the
context of a motion to dismiss, a plaintiff “magt rely on conclusory assertions of retaliatory
motive” (internal quotation marks omittedgf; Igbal 556 U.S. at 678 (“[T]he tenet that a court
must accept as true all of théegiations contained in a compiais inapplicable to legal
conclusions. Threadbare recitals of the @pts of a cause of action, supported by mere
conclusory statements, do not suffice.”). Becabsaintiff has not “alledgel] facts from which a
retaliatory intent on the part of tlkefendants reasonably may be inferrédiglvin, 2014 WL
2863224, at *20 (internal quotation rka omitted), he cannot undergird his retaliatory failure-
to-hire claim with his own suspiciom®ncerning Defendants’ motivatiorsge Reardon v.
Keating 980 F. Supp. 2d 302, 318 (D. Conn. 2013)niiksing a retaliation claim where the
complaint’s “references to taiation [were] conclusory blarplate, without foundation or
support in the [complaint’s] factuallegations from which an intent to retaliate could plausibly
be inferred”);Mateo v. BristowNo. 12-CV-5052, 2013 WL 3863865, at *6 (S.D.N.Y. July 16,
2013) (denying a motion to dismiss where theplaint pleaded factsupporting “inferences
suffic[ient] to establish a plausible retaliatory motive”).
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No. 13-CV-5621, 2014 WL 3110019, at *3 n.2 (E.D.NJly 8, 2014) (noting that “individuals
are not subject to liability under . . . the ADEA3tankovic v. Newmaio. 12-CV-399, 2013
WL 6842530, at *2 (D. Conn. Dec. 27, 2013) (“Thex@o individual lialdity under . . . the
ADEA . .. ."); Thorpe v. Piedmont Airlines, In@26 F. Supp. 2d 453, 462 (N.D.N.Y. 2013)
(“[T]here is no basis for imposing individulgbility on agents oin employer under the
ADEA's definition.”). The Court therefe dismisses Plaintiff's ADEA claim.

With respect to Plaintiff's state age-discrimination claims, the Massachusetts statute
Plaintiff invokes imposes civil liability on a privaisector employer whoéfusel[s] to hire or
employ . . . [an] individual” “beause of the age of [that]dividual.” Mass. Gen. Laws ch.
151B, 8§ 4(1B). This languag® in all relevant respectsearly identical to the ADEA’s
language making it “unlawful for an employer..to fail or refuse to hire . . . any
individual . . . because of such individual's dg9 U.S.C. § 623(a)(1), leading some courts to
note that the “analyses” under Massachusettatadvthe ADEA “are substantially similar in all
relevant respectsAdamson v. Walgreens C@50 F.3d 73, 83 (1st Cir. 2014) (internal
guotation marks omitted}ee also DaCosta v. Town of Plymqutio. 11-CV-12133, 2014 WL
2998986, at *18 (D. Mass. July 1, 2014) (“Thelgses of the ADEA and chapter 151B age
discrimination claims are substantially similamihrelevant respects . .” (internal quotation
marks omitted))Sullivan v. Liberty Mut. Ins. Cp825 N.E.2d 522, 530 n.11 (Mass. 2005)
(noting the court’s “practice tapply Federal case law construing the Federal antidiscrimination

statutes in interpreting [Mass. Gen. Laots 151B]” (internal quotation marks omittedy).

26 Defendants argue that, like the ADEA, théi-age discrimination provisions of Mass.
Gen. Laws, ch. 151B, § 4(1B) do not impose liability on individugteeDefs.” Mem. 14
(citing Welgoss v. Dep't of TransgCivil Action No. 2012-1549-C, 2013 WL 4007929, at *2
(Mass. Super. Ct. June 21, 2013) (“Mass.G.1154.B’s general prohibition against age and sex
discrimination (at 8§ 4(1)) applies to the acti@isemployers,” and makes no provision for
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In this context, “[tjo survive a motion to disss” Plaintiff “must plausibly plead that the
circumstances surrounding an adverse employ@a&idn give rise to an inference of age
discrimination.” Kirkweg v. N.Y.C. Dep’t of EdydNo. 12-CV-2635, 2013 WL 1651710, at *4
(S.D.N.Y. Apr. 4, 2013) (alteratiomd internal quotation marks omittedge alsdeylii v.
Novartis Pharm. Corp.No. 13-CV-6669, 2014 WL 2757470, at *7 (S.D.N.Y. June 16, 2014)
(“[Aln ADEA complaint must contain sufficienatts to make plausibledlconclusion that but
for his age, Plaintiff would 8t be employed.” (alterationand internal quotation marks
omitted));Lawtone-Bowles v. City .Y ., Dep’t of Sanitatiqr22 F. Supp. 3d 341, 350
(S.D.N.Y. 2014) (“To plead a&im of age discrimination unddre ADEA, the plaintiff must
allege sufficient facts to support a plausible iefeee that she suffered an adverse employment
action because of her age£J; Sassine v. Fid. Mgmt. & Research @¢0. SUCV2012-04085-

E, 2013 WL 7121296, at *3 (Mass. Super. Ctt.Q2, 2013) (dismissing a claim under Mass.
Gen. Laws ch. 151B, § 4(1B) “for failure to statelaim” because it “fail[ed] to include any
facts giving rise to a reasonabléerence that age was a factoiftime plaintiff's] termination,”
and therefore it “[did] not plausibly suggestemtitlement to relief foage discrimination”).
As with Plaintiff's original complaintthe Amended Complaint offers only barebones and

conclusory allegations. The Amended Complaint merely alleges that Plaintiff submitted

individual liability on the parfof] managing agents or employeg¥.) However, there is also
authority to the contrarySee, e.gMatrtin v. Irwin Indus. Tool C9.862 F. Supp. 2d 37, 38 (D.

Mass. 2012) (“[The defendant] does not dispute that, unlike its federal counterpart, chapter 151B
allows for individual liability”); Bray v. Cmty. Newspaper C&51 N.E.2d 1087, 1089 (Mass.

App. Ct. 2006) (reversing summary judgment for defendants in age discrimination claim brought
against company and individual defendants under § 4(BBgupre v. Cliff Smith & Assogs.

738 N.E.2d 753, 764 (Mass. App. Ct. 2000) (“The MCADpose interpretations of G.L. c. 151B

we are to accord deference has long recograneldmposed individal liability under the

statute . . . .” (citation omitted)). The isshewever, makes no difference in the instant case
because Plaintiff’s claims fail either way.
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“applications for . . . more thaamhundred [jobs]” with IBM. $eeAm. Compl. § 109.) Despite
Plaintiff's qualifications, “IBMand Defendants rejected eactuavery [one of] Plaintiff's
applications . .. .” Ifl.) The Amended Complaint posits thBtefendants have been well aware
of the fact that Plaintiff is 56 [years oldiéha member of protected group” and that “[a]
determining factor in the rejaon of Plaintiff for each and ewef more than a hundred jobs
sought by IBM was his age."Sée id{ 1 110-11see alsd’l.’s Suppl. Mem. 9 (same).) IBM
offered these positions to “persons significagtiyinger and/or significaly less qualified tha[n]
Plaintiff.” (SeeAm. Compl. I 111see alsd”l.’s Suppl. Mem. 9.)

With regard to Plaintiff's assertion that “[a] determining factor in the rejection of Plaintiff
for each and every of more than a hundadxs$ jsought by IBM was his age,” (Am. Compl.
19 101, 111), this assertion is essentially the sarhs assertion in the iginal complaint that
“[a] determining factor irthe rejection of Plaintiff @pplications was his age SgeCompl.
1 111), which this Court found was insufficiesgeWang v. Palmisandl F. Supp. 3d 521, 542
(S.D.N.Y. 2014). For the same reason, this cauriallegation also fails to give rise to a
plausible inference of age discrimination in conr@ttvith Defendants’ refus¢o hire Plaintiff.
See Wangbl1 F. Supp. 3d at 542.

With respect to Plaintiff's claim th&BM offered these positions to “persons
significantly younger and/orgificantly lessqualified tha[n] Plaintiff,” 6eeAm. Compl.
19 101, 111), the Court notes that Plaintiff's claimtterly conclusory, “aked,” and “devoid of
further factual enhancementSee Igbal556 U.S. at 678 (internal quotation marks omitted).
Such conclusory assertionsitimout supporting factual allegatigns. . are not entitled to a
presumption of truth."Thayil v. Fox Corp.No. 11-CV-4791, 2012 WL 364034, at *5 (S.D.N.Y.

Feb. 2, 2012). Indeed, Plaintiff provides no detdilsuh these putative hires, such as their hire
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dates, ages, qualifications, wagkperience, or whether Defendants knew their age. These
general and unsubstan@d assertions thus require dismissa¢eNdremizara v. Swiss Re Am.
Holding Corp, 93 F. Supp. 3d 301, 316 (S.D.N.Y. 2015) (granting the defendant’s motion to
dismiss on age discrimination claim where “[thd]dmtiff provide[d] no deails about . . . [the
defendant’s] supposed [younger, less experiensegloyees, including when they were hired,
by which office they were hired . . . , what thexperience, age, or qualifications were, or
whether [the] [d]efendant knewdln ages.” (alterations andt@rnal quotation marks omitted));
Payne v. Malemathewo. 09—-CV-1634, 2011 WL 3043920,*a@t& n.3 (S.D.N.Y. July 22,
2011) (finding pro se plaintiff failed to plaldy plead ADEA claim wire plaintiff merely
alleged that he was replaced by two younger employsasge v. City of N.YNo. 09-CV—-
2786, 2011 WL 2837491, at *4 (E.D.N.Y. July 14, 20¢1A]n allegation that [the] plaintiff

was replaced by a younger employee is not sufficient, without more, to survive a motion to
dismiss.”);Maysonet v. Citi Group, IncNo. 10-CV-4616, 2011 WL 476610, at *5 (S.D.N.Y.
Feb. 9, 2011) (dismissing ADEA claim where the mii#fi merely alleged that she was in her
mid-40s and that the defendantdd others in their mid-20s, wibut alleging any facts about the
employee who replaced plaintif\dams v. N.Y. State Educ. Def@52 F. Supp. 2d 420, 465
(S.D.N.Y. 2010) (dismissing ADEA claim where thaiptiffs “merely allege[d] that [they were]
over 40 years of age and were replaced by youegehers,” and noting that the complaint
“does not allege any ageist remarks by” the dedatgland that the plaiffs “do not state who
the teachers are that replaced them or their agi#'t), sub nom. Ebewo v. Fairma#60 F.

App’x 67 (2d Cir. 2012)Zucker v. Five Towns CqllNo. 09-CV-4884, 2010 WL 3310698, at *2

(E.D.N.Y. Aug. 18, 2010) (holding &t “allegations concerninghé plaintiff's] satisfactory
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work performance, termination, and much younger replacement [did] not—by themselves—
suffice to plead an age discrimination claim”).

I1l. Conclusion

For the above reasons, the GQaynants Defendant's Motion To Dismiss. This dismissal
is with prejudice. While “[a] pro se corgint should not be disissed without the Court
granting leave to amend at least once,” heeedburt has already graa Plaintiff leave to
amend.Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014) (italics omitted). With regard to
Plaintiff’'s claims that accrued in March 2008, “dismissal without prejudice would not produce
a more just result as [Plaintiff] would hiene-barred from re-filing . . . ."'SeeMaersk Line v.
Phoenix Agro-Indus. CorpNo. 07-CV-3169, 2009 WL 1505281, at *5 (E.D.N.Y. May 27,
2009);see also Dluhos v. Floating &yandoned Vessel, Known as New Y&62 F.3d 63, 69
(2d Cir. 1998) (“Nonetheless, a motion to amehduld be denied if there is an apparent or
declared reason—such as . . . futility of ameeadth(internal quotation marks omitted)). With
respect to Plaintiff's claims dismissed for fadito state a claim, Plaintiff has had ample
opportunity to press his claimsaigst Defendants, IBM, Artech, @Dand others before this and
other courts. At this point, dismissing Pitiif’s claim with prejudice is appropriate&See
Morale v. YatesNo. 07-CV-1460, 2008 WL 5220995, at *1.[(E Cal. Dec. 15, 2008) (noting
that “[t]he court found that the iginal complaint did not state aaiin,” that “the court gave [the
p]laintiff notice of the complaint’s pleading defgicies and an opportunity to amend,” and that
“[the p]laintiff failed to comply with the cotis order to file an amended complaint,” and
therefore dismissing the pro se plk#i’s complaint with prejudice)Slangal v. Getzinl48
F.R.D. 691, 700 & n.14 (D. Neb. 1993) (dismissing@g# plaintiff's comfaint with prejudice

pursuant to Rule 12(b)(6) because the “plaintiflheeceived full notice of the insufficiency of
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his original complaint and received a meaningful opportunity to respond through an invitation to
file an amended complaint in order to remedy the noted failings” and the amended complaint
failed to remedy the identified deficiencies). For these reasons, Defendants’ Motion to Dismiss
is granted with prejudice. The Clerk of the Court is respectfully directed to terminate the

pending Motion, (see Dkt. No. 33) and to close the case.

SO ORDERED.
Dated: January')(o 2016
White Plains, New York

ITED STATES DISTRICT JUDGE
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