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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

............................................................... X
MIRIAM HUMBACH,
Plaintiff, : 13-CV-2512 (NSR)
-against- :
OPINION & ORDER
DANIEL CANON ctal.,
Defendants. :
_______________________________________________________________ X

NELSON S. ROMAN, United States District Judge

Plaintiff Miriam Humbach (“Plaintiff””) commenced this action by complaint filed April
12, 2013 (dkt. no. 1), alleging violations of Plaintiff’s constitutional rights under 42 U.S.C. §
1983. Plaintiff asserts claims against three classes of defendant: (1) James Infantino
(“Infantino™); (2) Michael Kirsch, Barbara Zanato, Debbie Alspach, Kathleen Campanaro,
Deborah Lenaghan, Eileen Kelly, Lisa Tighe, Marisa Boniella, and Joseph Kearns (the “District
Defendants™); and (3) Daniel Canon, James M. Dumser, Robeit Chiappone, D.P. Cotrado, and
Ernesto Giraldez (the “Police Defendants™).

Infantino is Plaintiff’s ex-husband. The District Defendants are employees of the
Chappaqua School District. The Police Defendants are employees of the Town of New Castle
Police Department. Each of the three classes of defendant now moves to dismiss the complaint,
and those three motions are consolidated for purposes of this opinion and order. The Court
considers the three motions to be opposed, but notes that Plaintiff has not filed any opposition
brief directly addressing the motions.

For the reasons explained below, the Court dismisses the action in its entirety as against
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Infantino and the District Defendants, and partially dismisses the actagaasst the Police
Defendants.
|. COMPLAINT & BACKGROUND

Plaintiff contends that on April 21, 2010, she was lawfulgspnt at the Douglas
Grafflin Elementary School in Chappaqua, New York, a school which her son, Matthew J.
Infantino, attends. Complaint (“Compl.”) (dkt. no. 1) at 5. Plaintiff allegedly was invited to a
bagel breakfast and book fair on camplg. Plantiff contends she arrived at approximately
8:00 a.m., received a pass to the school, and was directed to the place where thé anelakfas
book fair were being heldd.

After finishing a visit to the lads’ room, Plaintiff contends, one or moreipelofficers
confronted her, beat heandinjured her, to a point where she later needed ice packs for bruising.
Id. The complaint also contains an allegatieapparently directed at the District Defendants
that certain false statememtsncerning Plairnff were made tthe Police DefendantsSeeid.

Plaintiff was arrested that day and ultimately prosecutethisdemeanocriminal
trespass, false personation, and resisting arrest, in violation of the Newef@mklRw. The
public record suggestke kackdrop for the trespass charge was a supervised visitation order
(N.Y. Sup. Ct. N.Y. Cnty. dkt. no. 309090/2007), which prohibited Plaintiff from visiting her son
without supervision.

With the instant action, Plaintifeeks compensatory and punitivendgedor her
alleged mistreatment on April 21, 2010 dodthe ensuingriminal prosecution. That
prosecution ended with an August 5, 2@t®urnment in contemplation afismissal (“ACD”)
During the colloquy preceding the ACD, Plaintiff was promgtececant categorically “any and

all” allegationsshe had made on the record at a May 13, 2010 arraignment, conc¢kening
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purported mistreatment on April 21, 2018ee Svensson Affidavit (“Svensson Aff.”) (dkt no.
57), Ex. D, H.

Construed leniently, Piatiff's complaint asserts four interrelat&ction 1983 claims:
(1) excessive forcg2) malicious prosecutior(3) false arrest; anf#) entrapment. In support of
these claimsPlaintiff enclosedrarious materialsvith herinitial filing. The materis includean
email invitationto the breakfast and book fairyisitor’'s pass to thechool, and a number of
police reportsnemorializing witness statements made to the policApril 21, 2010. No party
has moved to strikne surplusmaterials or to @miss the complaint pursuant to Federal Rule of
Civil Procedure 8(a)(2) (requiring a “short and plain statement of the claimsjead, all
parties,ncludingthe Police Defendantreat thematerials aincorporated by reference intoe
complaint. The Coutitkewisewill considetthe totality of Plaintiff’'s submissignn evaluating
the asserted bases for dismissgde Cleveland v. Caplaw Enters., 448 F.3d 518, 521 (2d Cir.
2006) (on a motion to dismiss, the court may consider the pleadings, documents incorporated by
reference in or attached to the pleadings, and matters of public record of whicil jualice
may be taken)see also Pabon v. Wright, 459 F.3d 241, 248 (2d Cir. 2006) (pleadings fropna
se plaintiff are to be accorded leniencydaconstrued to raise the strongest claims and arguments
they suggest).
[I.MOTION TO DISMISS STANDARD

On a motion to dismiss for “failure to state a claim upon which relief can beedrant
Rule 12(b)(6) dismissal is proper unléss complaintcontain[g sufficient factual matter,
accepted as tru ‘state a claim to relief that is plausible on its facéshcroft v. Igbal, 556
U.S. 662, 678 (2009) (quotirgll Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007 B¢cord

Hayden v. Paterson, 594 F.3d 150, 160 (2d Cir. 2010). “Although for the purposes of a motion
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to dismiss [a court] must take all of the factual allegations in the complaint attisjenot
bound to accept as true a legal conclusion couched as a factual allegdtbal,’556 U.S at
678 (quotingTwombly, 550 U.S. at 555). “While legal conclusions can provide the framework
of a complaint, they must be supported by factual allegatidsdt 679.

When there are weplleaded factal allegations in the complairia court shou assume
their veracity and then determine whether they plausibly give rise tatileraent to relief.” Id.
A claim is facially plausible when the factual content pleaded allows a court “tcedraw
reasonable inference that the defendant is liable for the misconduct allédjeat. 678.
Ultimately, determining whether a complaint states a facially plausible alaam whichrelief
may be granted must be “a contsypiecific task that requires the reviewing court to draw on its
judicial experience andocmmon sense.ld. at 679.
[11. DEFENDANTSAND CLAIMS

A. Infantino

Defendant Infantino moves to dismiss the compliarts entiretyon two bases. First, he
argues that Plaintiff mademisrepresentatian herrequest to procedd forma pauperis (the
“IF P application”), which he sag®mpes dismissal Second, Infantinargues that the
complaint failspursuant to Rule 12(b)(®ecause it contains no allegati@pecific to him
Infantino’s Rule 12(b)(6) argument has merit. Infantino, Plaintiff's ex-husbamadentioned in
the complaint’s caption, but nowhere else. The pleadingsndirely silent as to his role or
relevance to this casél'here is no allegation that he was present on campus when the arrest took
place, nor that he made any false stegets to the police that day. At most, the pleadings
suggest that PlaintiffalledInfantino on her cell phone from school premisésich has no

obvious relevance to the case.



Individualizedpleading regarding a defendant’s involvemgenerallyis required for
there to be a welpleaded claim against that defendalgal, 556 U.S. at 676ee also Shomo
v. City of New York, 579 F.3d 176, 184 (2d Cir. 2009) (“personal involvement of defendants in
alleged constitutional deprivations is a prerequisite to an award of damages under § 1983")
Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995) (enumerating ways an individual defendant
allegedly may have violatdtie Constitution).

Where, as here, the complaint’s captiothe sole reference to a defendafdims
against that defendant do mathstandeven the most generous facial review under Rule
12(b)(6). Infantino’s motion to dismiss igranted and all claimsgainst himare dismissed for
failure to state a claim

B. TheDistrict Defendants

Next, theDistrict Defendantsnove to dismiss each of the four claims on two grounds as
well: (a)the alleged misrepresentationthe IFP application; and (Egilure to state a claim
The Court will address theecond of these twgrounds here, and tliiest below.

1. Excessive Force

The District Defendants argue that the excessive force claimatmiast thenbecause
anyforce was used during the Police Defendaamsest of Plaintiff. There is no assertion that
the District Defendants were involved in that atrer use of force, they argu@he Court
agrees. Taken as a whole, the complaint and supporting materials describe a strari
some of the District Defendants determined that Plaintiffavasampusmpermissibly and
promptlycontacted the Polideefendants to rectify the situation. The Police Defendants
confronted Plaintiff and ultimately arrested her. At some point during the, dhe® was a

struggle and some degree of force was used. Plaintiff cortteadercewas excessive.
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Evendrawing all reasonable inferenaesPlaintiff's favor, there are no factual
allegations tying the District Defendants to thegdd excessive force. At most, those
defendants stood by while the police did their j@mnsequently, the excessive force clasm i
dismissed as against the District Defendants.

2. Malicious Prosecution

TheDistrict Defendantgontendthe malicious prosecution claim fails in view of the
outcome of the criminal prosecution initiated that daymalicious prosecution claim requires
“termination of the prior criminal proceedimg favor of the accused.'DiBlasio v. City of New
York, 102 F.3d 654, 658 (2d Cir. 1996) (emphasis added). According poilthe record
Plaintiff's prosecution was terminated August 5, 2010 upon acceptance of an ACD. The
authorities are clear that an ACD is “nd&asorable termination because it leaves open the
guestion of the accused’s guiltFulton v. Robinson, 289 F.3d 188, 196 (2d Cir. 2002)
(emphasis addep3ee also Rothstein v. Carriere, 373 F.3d 275, 287 (2d Cir. 2004). As such, the
ACD bars anyecovery on a malicious prosecution theddyBlasio, 102 F.3d at 657.

Moreover, even if the prosecution had been terminated favorably to Plaintiff, the
malicious prosecution claim al$ails asagainsthe District Defendants for lack of factual
allegations tying them to the prosecutidivhile thePolice Defendants arrested Plaintiff and
initiated criminal proceeding$here is nassertiorthat the District Defendantsere directly or
personally involved in th@nitiation or continuation of criminal proceeding as is required.
Sampf. V. Long Isand RR,, 761 F.3d 192, 198 (2d Cir. 2014) (citiNganganiello v. City of
New York, 612 F.3d 149, 161 (2d Cir. 2010)phis is a second, independent basis upon which

the Court dismisses thitaim against the District Defendants.



3. FalseArrest

TheDistrict Defendants argue that the false arrest claim fails bedieseise, there is
no allegation that they were personally involved in the arrélsé elements of a false arrest
claimunder Section 1983 “are substantially the same as the elements of a false arrestdgaim u
New York law”: (1) the defendant intended to confine the plaintiff; (2) the piiaweis
conscious of the confinement; (3) the plaintiff did not consent to the confinement; and (4) the
confinement was not otherwise privilegednger v. Fulton Cnty. Sheriff, 63 F.3d 110, 118 (2d
Cir. 1995). The Court need not move beyond the first element here.

The pleadings make plain thatiias ncumbent on the Police Defendants, not the District
Defendants, taecide whether to arre@ir, confine)Plaintiff. Allegedly, Plaintiff was
confronted by certain of the District Defendafitst, and those defendardsked Plaintiff to
leave thgremises. But the pleadings do naipport an inference that any District Defendant
had direct personal involvement in the decigmarrestPlaintiff. There is no suggestion that
any District Defendartrapped her in the bathroom or anywhere else on campotheywise
detained her. They simply asked her to leave. This does not meet the pleading $taridar
“intent to confine” element of a false arrest claim, and consequently, thatagainst the
District Defendantss dismissed as well.

4. Entrapment

Finally, the complaint asserts “entrapment,” albeit without supporting factual allegations.
This claim also fails against the District DefendariEsen if the complaint could be construed to
suggest that those defendalnit®d Plaintiff to campus that gaentrapment, although a possible
defense to criminal prosecution, does notea civil claimunder Section 1983DiBlasio, 102

F.3d at 656 (citingdampton v. United Sates, 425 U.S. 484, 488-91 (1976) (entrapment claim is
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not a constitutional offense)As such, this fourth and final claim against the District Defendants
is dismissed

C. ThePolice Defendants

Allegations against the Police Defendants present a closer case here at the glagding
where Plaintiff is entitled to all reasonable infezes, and where the complaisto be accorded
leniency sincéPlaintiff is proceedingpro se. Any entrapment claim against tRelice
Defendantgails for thereason noted above: a civil entrapment cldoas not lie under Section
1983. DiBlasio, 102 F.3d at 656Likewise, the malicious prosecution claim fails as against the
Police Defendants because there has not b&@mbdetermination” of the criminal prosecution
in Plaintiff's favor. Id. at 657.

The Court declines, however, to grant the Defendants’ motion to dismiss all claims
based on voluntary waiveilhe public record unequivocally establishes that Plaintiff's
prosecution ended with an ACD. In contrasgtements Plaintiff made during thagust 5,

2010 colloquy aréegally equivocal here in the instant proceeding, or at least, are not dispositive.
This holds true regardless of whether the questidamed a®ne of waiver, estoppel, or issue
preclusion. See, e.g., Crawford v. Franklin Credit Mgnmt., 758 F.3d 473, 485-86 (2d Cir. 2014)
(judicial estoppel requires “clearly inconsistent” positions taken in diftgphases of same
proceeding).

When prompted on August Blaintiff categorically recanted “any and all” assertions she
had made at her arraignment about police mistredtntgut that recantatiodoes not have the

force of a final judgmenrdfter adjudication of the issueSee Am Postal Workers Union v.

1 Because abf the aboveslaims are dismissed for the aforementionedaesishe Court will not addreghe
District Defendants’ alternative, qualified immunity arguments.
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United States Postal Serv., 754 F.3d 109, 110 n. 1 (2d Cir. 2014) (issue preclusion requires that
an issue was actuallyigated and necessary to the outcome of the first actibhég recantation
alsoappears to have been collateral to the ACD procegdntgythe context for the reversal of
course is unclear from the transcript. Without having presided ovédreghahg and without
further context as to why Plaintiff categorically recanted allegationsstghm Police
Defendants, the Court considers any pos#tiamconsistency in the ACD hearing transctgpbe
insufficiently conclusive to support dismisgalthe irstant case, déast athis stage of the
proceedings

Thus, two claims remain against the Police Defendants: (1) excessive for¢2) taiske
arrest. The Court will address these in turn.

1. Excessive Force

The Police Defendants argue that the excessive force claim fails because “Plaintiff’'s
account of what occurred is directly contradicted by an independent eyesyitieseph
Kearns, who reported that the force utilized was objectively reasonableasrekerted only to a
degree necessary “to effectiyeontrol the resisting Ms. Humbach.” The Police Defendants
also argue that “Ms. Humbach has not pled, and cannot establish, that she recemediaaly
treatment to support her outrageous allegations.” Finally, the Police Defeacaraghat
“Plaintiff names a host of individual defendants, but the Complaint itself provides no indication
as to which of the named individuals performed any allegedly illegal acts or welegty they
did.”

The firstand second of thesgguments tentb conflate tle Rule 12(b)(65tandardvith
standards applicable in a summary judgment or trial posture. Arguregatsing contradictory

eyewitness testimony anithe extent of alleged injury and compensatory damages do not compel
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dismissal as a matter of law at agetavhere the Coui$ charged only with evaluating the face
of the pleadings, and where the Caurst draw all plausible inferences in Plaintiff's favdihe
Court acknowledges that eyewitness statements in police reports apomated by reference
into the complaint, but even so, the Court must accept Plaintiff’'s account as true taigehis s
insofar as her account is discernible from the pleadings.

As for the Police Defendantshird argument, lack of individualized pleading, Plaintiff
alleges that she was “beaten by police” and that her “constitutional rights inlated.”
Compl. at 3, 5. Adding color,witness statement from defendant Marisa Boniella describes
“two police officers strugglingWith Plaintiff, apparently in the parking lot oudsi the school
building. A witness statement from Joseph Kearns describes “two police officesmest a
woman.” While citing to these witness repovitierethey areself-serving,the Police
Defendants also challeaghe totality of the pleadings on the grounds that they lack allegations
specific to each Police Defendant.

A Section 1983 Plaintiff ordinarily must describe each individual defendant’s
involvement in a constitutional violation, to survive a challenge under Rule 12(8@)o,
579 F.3d at 184 (“personal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under § 1983”). Here, howevegrieng five Police
Defendantsand the pleadingsuggesthat all five were present on camghg day of the
incident. Reading the complainttandem with the enclosed police reports, it appears that one
or more of the Police Defendants confronted Plaintiff outside a school bathroom andiéssorte
outside, whershe ultimately struggled witlwb or more of the Police Defendangdlegedly was
beatenand was arrested.

Plaintiff has not specified which of the five police officers used the allegazksive
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force. On the other hand, she ipm selitigant and an alleged victim of group pdiwiolence.
Reasonablyshe may not know the names of the specific officers who struck blows or wrestled
her to the groundCf. Casaburro v. Giuliani, 986 F. Supp. 176, 178 (S.D.N.Y. 199@g1ying
motion to dsmissclaims under Section 1983 against group of New York City police officers
collectively involved inalleged mistreatment after arrest).

Ultimately, a Rule 12(b)(6) analysis turns on whether the defendants are onitarafot
the specific allegations and claims against them. Here, on balhe@®mplaint and enclosed
materials are sufficient to put the Police Defendants on notites allegations and claims
against them. These five defendants, afteaedl bespositioned to know which of the officers
may have had physical contact with Plaintiff and to what degree.

The Court finds that the pleadingsntain “sufficient factual matter,” that, when accepted
as true, stassan excessive force claim as against edche Police Defendanta claimthat is
plausible on its facelgbal, 556 U.S. at 678. The Couhterefore deniethe Police Defendant’s
motion to dismiss the excessive force claim for failure to state a claim.

2. FalseArrest

Thefinal claimagainst the Police Defendants is one for false arrest. The Police
Defendants argue thtte claim fails because, “despite Plaintiff's outrageous allegatitms,”
Police Defendants had sufficient probable cause to arrest Plaagd#tl onnformationthe
policereceived from the District DefendamtggardingPlaintiff’'s uninvitedpresence o campus.
ThePolice Defendants arguim shortthat“the totality ofthecircumstancesjustified the arrest,
thereby undercutting a false arrest claim.

As noted, one element of a false arrest claim is that the arasstinot be privileged.

Snger, 63 F.3d at 118. Probable cause to arrest a defendant supports privilege, and is an
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absolute defense to a false arrest claim against the pdéegly v. Couch, 439 F.3d 149, 151-52
(2d Cir. 2006) (a Section 1983 false arrest claim derives from the Fourth Amendyhefd ri
remain free from unreasonable seizures, which includes the right to remdnofnesrrest, but
only absent probable cause). “An officer has probable cause to arrest when hieasr she
‘knowledge or reasonably trustworthy informatiminfacts and circumstances that are sufficient
to warrant a person of reasonable caution in the belief that the person to bd hasste
committed or is committing a crime.’l'd. at 152 (citingWeyant v. Okst, 101 F.3d 845, 852 (2d
Cir. 1996)).

The queson then, is one of reasonableness. On this question, the Police Defendants
directthe Court tcauthorities stating thayewitnesseports accusing another citizehhaving
committeda crime generally are sufficietd establistprobable causeSee, e.g., Petrychenko v.
Solovey, 99 A.D.3d 777, 780 (2d Dep’t 201@hformation from an identified citizen accusing
another individual of a specific crime generally is sufficieRégple v. Read, 74 A.D.3d 1245,
1246 (2d Dep’t 2010feyewitness victim stateemt generallys sufficient).

This may be true, as a general principle. iBuhe instant caséhe pleadings and briefs
force theCourt to speculate about precisely the information the Police Defendants had when the
elected to arrest Plaintifpresumably for criminal trespassReports attached to the complaint
cryptically reference “prior incidents The District Defendants submittelcopy ofa supervised
visitation order from the New York State Supreme Court, which appears to preclude in-
communiy visitation between Plaintiff and hstudent son. It is unclear from Hegnaterials
however, whether the District Defendants informed the Police DefendanBdhiff was on
campus in violation of a court order tlifat was the caseCertainly tlat would be relevant to the

probable cause analysis.
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Equally unclear is whether the Police Defendants were informed that a breaéfast an
book fair were taking place that day, and that Plaintiff had been invited to that e\egmpeass
to have occurred. That too would be relevant to probable cause, and that, coupled with
Plaintiff' s protestthatthe request to leavaampusvas based on “wrong informatidrwould call
into question whether the Police Defendants had sufficient probable cause tolaimg#tfér
criminal trespass.

In any eventhaving consideredll materials submitted, there are holes in the narrative
and contrary assertions which make is impossible for the Court conclusively toidettdrat
eyewitness reports gave the Police Defetsiarobable cause to arresthe Court declinethe
invitation to resolvehis questiorbased on the pleadings alone.

Drawing reasonable inferences in Plaintiff's favor, the complaint and enclostedials
contain sufficient factual matter to suppartalse arrest claim agairesdich of thd?olice
Defendants, who presumablbyollectively made the decisioto arrest Plaintiff, either when they
first confronted her outside the bathroom or once outside the building. Thed€nigdthe
Police Defendaist motion todismiss the false arrest claim for failure to state a claim.
IV.THE IFP APPLICATION

Last, each of the three defendant classes argueB|#atiff madea knowing
misrepresentation regarding her asset baker April 12, 2013FP applicaton. The Court
grantedthe applicationbut the Court notes that Plaintiff has not been assigreelono counsel,
is litigating the mattepro se, and has emphasized to the Caanttain logisticathallenges
Plaintiff facesbecause she is incarcerated.

In the IFP applicatiopPlaintiff checked two boxes “no” in response to the questions, “do

you own an apartment, house, or building,” and “do you pay for rent or for a mortgage.”
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Defendants contend that the first of these responses was a knowing misrapoessinice
public records, including a recorded deed and propertystsesaments, show that Plaintiff is the
grantee and current taxpaying owner of a residential condominium unit at 1619 ThingeAve
Unit 14J, New York, NY 10128See Svenssoff., Ex. E.

This alternative ground upon which dismissal is sought is less pertinentrtbriafand
the District Defendants given the above dismissal pursuant to Rule 12(b3{6¢laims against
those defendantsThe Court partially denied the Polibefendants’ Rule 12(b)(6) motion,
however, and so these arguments are not academic for their purposes.

The Police Defendants argue that languagie IFPapplication, found right above
Plaintiff's signature, compels dismissél:understand that thedirt shall dismiss this case if |
give a false answer to any questions in this declaratiohe Police Defendants also direct the
Court to 28 U.S.C. 8§ 1915(e)(2), governing proceedin@arma pauperis, which states that,
“[n]otwithstanding any filing fee, or any portion therefor, that may have beenthai court
shall dismiss the case at any time if the court determines that the allegation of owettue.”

There is little question that dismissal on this besigiires a threshold finding thiue
IFP application contains a falsehood. This Court previously has found as much, and leas vacat
a judgment and dismissed a complaint with prejuditesre a plaintiff “misrepresent[ed] her
financial arrangements in bad faith to obtain IFP stat@sidco v. United States Bureau of
Prisons, 328 F. Supp. 2d 463, 468 (S.D.N.Y. 2004).

The Court’s focus in that prior instance was whether the misstatement was made
knowingly and in bad faithSeeid. (discussing “series of deceptive acts” and repeated
denonstrations of bad faith). At this juncture,this casethe record is insufficiently developed

on the question of knowledge and bad faiflne Police Defendants certairdgsert bad faith and
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“gross misrepresentation,” but the posture of the caselsthat all reasonable inferences must
be drawn in Plaintiff's favor. Plaintiff has submitted a letter contestingdtgsatiorthat she
made a knowing misrepresentatidgee dkt. no. 34. Although that lettedoes not have the force
of an affidavit or sworn deposition testimony, te#eracknowledges thalaintiff resides at the
housing unipursuant to some sort of divorce settlement (“marita¢@gents”), and then
describesrestraint on alienability (“I can neither sell it or refinance. itThat restraintat least
plausibly, could explaithe statement otlhe IFP applicatiomn a way that demonstrates the
absence of a knowing falsehood or bad faith.

Because the record is insufficiently developed and inferences are to be drawn in
Plaintiff's favor, theCourtdeniesdefendants’ motion® dismisshased on a purported
misrepresentatiom the IFP application The Police Defendants may electvelop the record
furtheron this point, through deposition questioning or otherwise, and to reeavathument in
support of a motion fosummary judgment.

V. CONCLUSION

For the reasons stataove, defendant Infantino’s motion to dismiss is GRANTED in its
entirety and all claims against Infantino are hereby dismis$béd Clerk of Court isespecttlly
requestedo terminateJames Infantino from the action, and to terminate the motion at docket
number 78.

Likewise, the motion of defendarntichael Kirsch, Barbara Zanato, Debbie Alspach,
Kathleen Campanaro, Deborah Lenaghan, Eileen Kelly, Lisa Thghesa Boniella, and Joseph
Kearnsis GRANTED in its entirety, and all claims against those defendants are/hereb
dismissed. The Clerk of Court is respectfully requested to terminate theselaefs from the

action, and to terminate the motion at docket number 70.
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Finally, the motion of defendants Daniel Canon, James M, Dumser, Robert Chiappone,
D.P. Corrado, and Ernesto Giraldez is GRANTED in part, dismissing the malicious prosecution
and entrapment claims against them, and DENIED in part, permitting the excessive force and
false arrest claims to proceed. The Clerk of Court is respectfully requested to terminate the
motion at docket number 56. The Police Defendants shall serve and file their answer to the

complaint on or before December 3, 2014.

Dated: November 12, 2014 SO ORDERE
White Plains, New York

NEESON S. ROMAN
United States District Judge
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