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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HUI ALTMAN,
Plaintiffs,

~against- No. 13 Civ. 3253 (NSR)

NEW ROCHELLE PUBLIC SCHOOL DISTRICT OPINION & ORDER
w/k/a CITY SCHOOL DISTRICT OF NEW
ROCHELLE, et al.,

Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Hui Altman’s remaining claim of discrimination in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-2000¢17, against Defendant New Rochelle Public
School District (the “District”) is premised on the allegation that the decision to terminate her
from her teaching position with the District was based in part on her national origin. In
anticipation of trial, scheduled to begin on January 30, 2017, Plaintiff has moved in limine to
preclude Defendant from introducing cettain evidence at trial and moved to bifurcate the liability
and damages portions of trial.

For the following reasons, the motions are GRANTED in part and DENIED in part.
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BACKGROUND

Factual Allegations

Plaintiff is a native of China. On obaut May 20, 2010, Plaintiff applied for a full-time
Mandarin Chinese teaching position in the Delfent District’'s schools by submitting a cover
letter and resume. On June 25, 2010, she sulohaittermal application to the District, where
she represented that she had never beahffloen any employmertdr denied tenure or
reappointment. Juan Mendez, supervisor of the District's World Languages Department,
recommended Plaintiff for the Mandarin teaghposition with the District. On July 29, 2010,
the District's now-retired Assistant to the Supggndent for Human Rearces sent Plaintiff a
letter informing her that sheomld be recommended for the pamitj “subject to the approval of
the Superintendent of Schools [Richard Organid@ad the Board of Hetation.” Plaintiff's
probationary appointment was to be efifee September 1, 2010 through September 1, 2013,
during which time she would not be tenured.

Plaintiff accepted the position. Her employrheiith the District involved teaching
Mandarin at two elementary schools and one teiddhool. Mendez vgaPlaintiff's direct
supervisor, and, as with other teachers withéndepartment, he provided support and guidance
to Plaintiff for her professional developmemie conducted three formal classroom observations

during each of the two years Plaintiff was empgldyand allegedly provided her copies of the

1 The Court presumes the parties’ fhanity with the facts previously snmarized in its Opinion and Order on
Defendants’ first motion for summary judgmemid will not restate them in total her®ee generallltman v. New
Rochelle Pub. Sch. DistNo. 13 Civ. 3253 (NSR), 2014 WL 2809134 (S.D.N.Y. June 19, 2014) (ECF No. 44). This
reduced factual summary is included to provide the necessary context for the evidentiary motiogesacéete

guoted materials can be found in the prior Opinion and Order.

2 Plaintiff applied for the position while employed as a part-time Mandarin Chinese teacher in a rhioollénsc
White Plains, New York. On her application and resume, Plaintiff listed previous part-timenmsitih Ossining
High School and the White Plains position, and previollidifne positions teaching English or English as a Second
Language (“ESL") at Monroe College, Westchester Conitp@ollege, and the New York City public schools.
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performance reviews with his written commenit$e also conducted informal classroom
observations of Plaintiff. In each review, Menderote a description of class activities followed
by comments and recommendations for improvement.

Generally, the reviews were mixed, contag both positive and negative feedback.
Plaintiff and Mendez signed all except the Fiftamal review of March 22, 2012. The negative
portion of that review echogatior reviews: in Mendez’s ew, Plaintiff had “made some
progress in her lesson development and impléatien,” but “her lackof consistency and
thoroughness continue[d] to hinder her professignaith.” He found the observed lesson “not
suitable in terms of readiness and content” forctaes. He noted that “&aties did not connect
and were left undone,” that Plaiffitidid not provide closure for #gnexercises,” and that Plaintiff
“did not spend any time breaking down for thessléhe vocabulary or phrases being used.” He
expressed his opinion that it was “pivotal thaa[R/tiff] create[] lessons that are differentiated in
order to assure that all [] levels of paa¢ncy in her class are being addressed.”

On March 23, 2012, Reza Kolahifar, the cutr&ssistant to the Superintendent for
Human Resources at that time, wrote to Rifliasking her to meet with him and Mendez on
March 29, 2012. On March 26, 2012, Mendez agpidy prepared an annual teacher’s
evaluation report recommending Plaintiff's probatry service be discontinued. Neither he nor
Plaintiff signed the document. Mendez attacteethe annual evaluation the comments sections
of the six formal observations, and a sumndated March 26, 2012, which stated in part: “To
date, [Plaintiff] has demonstrated no significkmtgitudinal professional growth. Therefore, |

do not recommend the continuance aflationary service for [Plaintiff]>”

3 Plaintiff testified at a 50-h hearing related to this adtiat she had never seen the summary prior to that hearing,
though Mendez claims that Plaintiff refused to sign it.
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On March 29, 2012, Plaintiff appeared in Kafar’s office for the scheduled meeting.
Kolahifar told Plaintiff she would not beaeiving tenure and, instead, was termindtett. the
meeting, Plaintiff was given a lettt'om Organisciak stating thae intended “to recommend to
the Board of Education . . . thigger] employment be terminat@ehd [her] appointment with the
[District] discontinued . . . effective June 30, 201 2laintiff recalls exclaiming to Mendez, “If
anything happened to my career, you are resplaisiou are a sick man! | hate you!” In
contrast, Mendez recalls her saying, “in sum sulgstance, ‘when | kimyself, it will be on
your conscience’ while making a slashingtimn with her fingeracross her throat.”

Plaintiff left the meeting and proceededhe school where she was to teach her next
class. She ended up speaking with the schpabgipal in his office. While there, police
arrived, explaining that someoneth¢ District’s office reported #t Plaintiff wanted to kill
herself. According to the police report, digifficers and an ambulance responded to the call,
and Kolahifar told police that Plaintiff hag&éome “emotionally upseind stated ‘when | kill
myself it will be your fault! . . . [and hadhade several remarks about harming herself.”
Plaintiff, after initially refusing treatment, preeded to the hospital woitarily in an ambulance
and was released soon thereafter. The incidesitheasubject of a local internet blog post, as

well as a state court proceeding for defamation.

4In denying summary judgment, the Court considered Plaintifsseaffidavit, purportedly of her
contemporaneous journal entries, which corroborated certain portions of the allegedaiomv between Plaintiff,
Kolahifar, and Mendez. In response to Defendants’ arguments that the journal entribeaveay that did not fit
within any exception, the Court explained that Plairgtiffersion of events also appeared in her 50-h hearing
testimony, which was offered as evidence by Defendants. The Court then considered the d¢og jinanral
entries as statements attributableitber Plaintiff or DefendantsSeeFed. R. Evid. 801(d)(2)(A).

5 In that action, summary judgment in fawdrKolahifar and the District was denieske Altman v. New Rochelle

Pub. Sch. Dist.No. 51159/2013, Slip Op. at 3 (Mot. Seq. No. 002) (Sup. Ct. Westchester Cnty. Mar. 25, 2014), but
the jury returned a verdict inehr favor after a six day trialAltman Slip Op. at 1 (Mot. Seq. No. 005) (Sup. Ct.
Westchester Cnty. Oct. 16, 2015). The state court actitigtiact from the instant discrimination action—as this
Court previously explained: “Plaintiff may prove her TNB claim by demonstrating that the ‘impermissible factor
was a motivating factor, without proving that the employer’s proffered explanation was mopadrof the

employer’s motivation.” Altman 2016 WL 3181153, at *5 (S.D.N.Y. June 2, 2016) (citations omitted).
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Plaintiff set up a meeting with Organigk and Kolahifar on April 2, 2012. She
apparently brought documentation from a physistating she was fit to return to work.
Plaintiff testified that she asked Organisciakltova her to finish the tind year on her contract,
but that Organisciak was vemasty to her and said, “You don't tell me what to do. You're
terminated.” Plaintiff tried to give Organisciak some references, but he said he was from the
City (i.e., of New York) and knew what had trairgal there through his connections but
declined to elaborate. This reference was applgreegarding the termation of and denial of
tenure to Plaintiff in 2004 by the New York CiBepartment of Education, and the subsequent
discrimination action she brought agsti the Department in the Shatn District of New York.
See Altman v. N.Y. City Dep’t of Edudo. 06 Civ. 6319 (HB), 2007 WL 4372824, at *7
(S.D.N.Y. Dec. 12, 2007) (after arozh trial, Plaintiff's claim ofational origin discrimination
was dismissed for failure to establish evidenca discriminatory intent to deny her tenure).

Plaintiff asked whether Orgéciak could find her a jothrough his connections, and
Organisciak allegedly respondéwhy don’t you work in Chinatown?” Plaintiff stated this
suggestion made no sense because she liwd@stchester County and had to care for her
husband, who has Parkinson’s disease. Kolahiéar éilegedly stated, “Maybe it's better [that
you] work for your own people.”

On April 5, 2012, Organisciak wte Plaintiff a letter informing her that she was being
placed on administrative leave with pay, effectiveniediately. He instructed her to return any
school-owned property to him #pril 16, 2012. On April 16, 2012, Plaintiff arranged to meet
Kolahifar at a school to retrieveer belongings. Kolahifar hardi®laintiff another letter from
Organisciak informing her that her effectivaealaf termination had been advanced by one-

month—it would be June 1, 2012 instead of JBDe2012. This change was purportedly due to



“information about [Plaintiff's] termination &m the Croton-Harmon 8ool District,” a job
which Plaintiff did not include on her resumejol application. On April 17, 2012, Organisciak
reported Plaintiff's failure tinclude the Croton-Harmon job ¢wer application and resume to
the State Education Department Teacher Diseplinit, raising a question as to Plaintiff’s
moral charactef. Plaintiff testified that she in facesigned from the position because the other
Chinese teacher was uncooperative. On ApriPP3?2, Plaintiff sent a teer to the District
explaining that she had resignedrr the Croton-Harmon job and asking the District’s board to
adhere to the original termitian date of June 30, 2012, as sthin the March 29, 2012 letter.

On May 2, 2012, the District’'s board sent Rtdf notification that by majority vote on
May 1, 2012, her employment was to be terminated “as of the close of business June 1, 2012”
based “upon the recommendation of thp&intendent of wols,” Organisciak.
Il. Procedural Background

On June 19, 2014, the Court converted Defersdambtion to dismiss into a motion for
summary judgment, and granted summary judgment in favor of Defendants with respect to
Plaintiff's age discrimination claimAltman v. New Rochelle Pub. Sch. Dislo. 13 Civ. 3253
(NSR), 2014 WL 2809134, at *10 (S.D.N.Y. Juk® 2014) (ECF No. 44). The individual
defendants, Mendez, KolahifandOrganisciak, were subseqtlgmismissed from the action.
(SeeECF Nos. 51, 72.) On June 2, 2016, the Cdentied the Defendant District’s motion for
summary judgment on Plaintiff's remaining iahefor national origin discrimination, concluding
that “[a]lthough there is suffici@revidence for a jury to concludkeat the District terminated

Plaintiff solely based on her performance, thisrenough evidence to the contrary that the Court

6 On summary judgment, Defendants relied on minutes of a Croton-Harmon School District board medakting
February 22, 2010, wherein the board voted to termiRktintiff's employment as a Mandarin teacher effective
immediately. Plaintiff countered with a copy of her letter of resignation dated the same day.
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cannot remove this case from the jand decide it as a matter of law&ltman 2016 WL
3181153, at *5 (S.D.N.Y. June 2, 2016) (ECF No. 97).
II. Evidence at Issue

Defendant now seeks to introduce a varietpref and post-termination evidence relating
to Plaintiff's former employergrior litigation, her threat to e herself at the meeting where
she was terminated, and the metadata fronallegedly contemporaneous journal entrieSeq
Proposed Joint Pretrial Order (“*JPQO”) at 5¢{pBoviding anticipated witnesses, deposition
transcript designations, and proposgdilkits (“Prop. Exs.”)), ECF No. 100.)

a. Former Employers and Related Litigation

i.  New York City Department of Education

Defendant seeks to introduce evidenc®laintiff's lawsuits against her former
employer, the New York City Department®Bducation, relating to her termination from a
teaching position with the New York City school§eéProp. Ex. B (New York Article 78
Decision), Ex. C (S.D.N.Y. discrimination suit @n and Order).) Defendant also plans to
offer the transcript excerpts of SteveruSahernigoff, Claraled¢robunda, and David Kroun’s
testimony from the bench trial that tookapé in the discrimination suit concerning her
termination. Similarly, Defendant seeks to off@idence introduced in that action relating to
Plaintiff's termination and performar as a teacher at that tim&eé€Prop. Exs. KKK, NNN-
VVV, XXX.)

ii.  Croton-Harmon Union Free School District

Defendant seeks to introduce the Feby22, 2010 resolutionf the Croton-Harmon

Union Free School District asieence that Plaintiff was termated from that position, though

she did not report the termination bar application with DefendantSéeProp. Ex. G.)



Defendant plans to call as witnesses Baliim and Dr. Edward Furhman Jr. regarding
Plaintiffs employment and termination from teoton-Harmon district,rad also plans to offer
into evidence affidavits from both witnesseSeéProp. Exs. FFFF, HHHH.) Defendant also
seeks to introduce a series of alleged gmoadence between Plaintiff and Ms. Ulm, and
between Plaintiff and Dr. FurhmanSdeProp. Exs. D-F, H-J, CC-EE, Illl-LLLL.) Defendant
would call Kimberlee Johnson asvéness to testify ag authenticatioof these documents.

b. Threat of Suicide, Related Subjects, and Defamation Lawsuit

Defendant plans to introduce the policpad from the March 29, 2012 incident as well
as testimony from Sgt. Kevin Peas to his interactionsith Plaintiff and as to the Incident
Report. GeeProp. Ex. X.) The District would aldike to introduce subsgient blog coverage
of the incident and Plaintiff'slieged comments to the bloggeSegeProp. Exs. BBBB-EEEE.)
Defendant similarly seeks to introduce the jury verdict sheet from Plaintiff's related defamation
action against the District amadividual defendants dismissed from this action, alleging the
suicide threat and report of her poor teachiagormance were defamatory and untrugeg
Prop. Ex. FF (jury found the statements mbage¢he individual defendants were true).)

c. Litigation against the Rye YMCA

Defendant would also like to introduce thergaaint from Plaintiff's lawsuit against the
Rye YMCA alleging harassment and bullying;luding a December 2, 2011 letter from Plaintiff
to Judge Preska—who presided over that aetiovhere Plaintiff wrotéPlease do help and do
something before tragedies happening [sicBedProp. Exs. YYY, ZZZ.)

d. Metadata and Document Authentication

Defendants plan to call Dr. Christine Colan to testify as to authentication of

documents and electronic searches conductézefisndant. Similarly, Defendant would like to



introduce metadata related to Plaintii&&idavit of her Journal Entries.SgeProp. Ex. MMM
(metadata)see alsdP’rop. Ex. LLL (the affidavit).)

e. Other Post-termination Statements and Communications

Defendant would also like to introduce @spondence between the District and Plaintiff
occurring after the decision to tamate her from the positionSéeProp. Exs. Z-BB.)

LEGAL STANDARDS GOVERNING PRELIMINARY RULINGS ON
THE ADMISSIBILITY OF EVIDENCE

“The purpose of am limine motion is to aid the trial process by enabling the Court to
rule in advance of trial on tlrelevance of certain forecastedd®nce, as to issues that are
definitely set for trial, without lengthy gument at, or interrun of, the trial.” Palmieri v.
Defaria, 88 F.3d 136, 141 (2d Cir. 1996) (internal citation and quotation marks omsiéed);
generally Luce v. United State69 U.S. 38 (1984). Upon such a motion, the Court is called
upon “to make a preliminary determination oa #dmissibility of the evidence under Rule 104
of the Federal Rules of Evidencedighland Capital Mgmt., L.P. v. Schneid&79 F. Supp. 2d
461, 467 (S.D.N.Y. 2005). Only evidence thdtigarly inadmissible omll potential grounds”
should be excluded on a motionlimine. United States v. Paredek76 F. Supp. 2d 179, 181
(S.D.N.Y. 2001) (internal citations omitted).

The Court looks to Rules 401, 402, and 403 of the Federal Rules of Evidence to
determine whether the contested evidence issgibhé at trial. Under Rule 402, only relevant
evidence is admissible. Evidenceaeadevant if “it has any tenden¢g make a fact more or less
probable than it would be withoutealevidence . . . and the fact is of consequence in determining
the action.” Fed. R. Evid. 401. Relevant evickemay still be excludkby the Court “if its
probative value is substantially outweighed jaager of one or more of the following: unfair

prejudice, confusing the issues, misleading the jury, undue deaying time, or needlessly



presenting cumulative evidence.” Fed. R. Evid. 403. Though the “standard of relevance
established by the Federal Ralaf Evidence is not highInited States v. Southland Cqarg60

F.2d 1366, 1375 (2d Cir. 1985), the Court has “bmtiadretion to balance probative value
against possible prejudice” under Rule 4QBited States v. Bermudé29 F.3d 158, 161 (2d

Cir. 2008) (citingUnited States v. LaFlan369 F.3d 153, 155 (2d Cir. 20043ge also
Sprint/United Mgmt. Co. v. Mendelsqlb2 U.S. 379, 384 (2008) (quotibgited States v.

Abel 469 U.S. 45, 54 (1984)) (“Assessing the probative value of [the proffered evidence], and
weighing any factors counselingaagst admissibility is a mattérst for the district court’s

sound judgment under Rules 401 and 403").

As the Court does not have the benefit @wing the proposed evidence in the context of
trial, anin limine ruling may be “subject to change whitse case unfolds, particularly if the
actual testimony differs from what wasntained in the [party’s] proffer.Paredes 176 F.

Supp. 2d at 181 (quotirigice 469 U.S. at 41). Similarly, {]f the potential relevance of
evidence is uncertain prior to trialetisourt may choose to reserve judgme@dodwine v.
National R.R. Passenger CoyNo. 12 Civ. 3882 (TLM), 2014 WL 1010928, at *1 (E.D.N.Y.
Mar. 17, 2014) (citindgonilla v. JanovickNo. 01 Civ. 3988 (SJF) (ETB), 2007 WL 3047087,
at *2 (E.D.N.Y. Oct. 16, 2007)).

DISCUSSION

In preparation for trial, Plaintiff now seels exclude the Defendablistrict’s proffered
evidence relating to: Plaintiff's prior lawsuésd terminations from the New York City and
Croton-Harmon school districts wte she was previously employed, post-termination statements

allegedly attributable te@laintiff, and the electronic metadaallegedly demonstrating the date

10



Plaintiff created her journdl.Defendant has not challenged/ arf Plaintiff's proposed evidence,
though the District clearly contestdether the alleged discriminagostatements made in close
proximity to her termination—thahe should “work in Chinatown” and it would be “better” for
her to “work for [her] own people”—were everade, and has maintained that Plaintiff's
teaching performance was the motivating factor behind her termifation.
l. Permissible Usage of the Proffered Evidence at Trial

To prevall at trial, a Title VIl plaintiff mst prove by a preponderance of the evidence
that “an impermissible factor [such as discnation] was a motivating factor in the adverse
employment action [alleged].Gordon v. N.Y. City Bd. of Edy@32 F.3d 111, 118 (2d Cir.
2000);see also Vega v. Hempstead Union Free Sch.,B3L F.3d 72, 86 (2d Cir. 2015) (“the
‘motivating factor’ standard stilipplies to discrimination claims based on . . . national origin”).
In this case, for Plaintiff to pwail, a jury must concludeah “1) Organisciak and Kolahifar
made discriminatory statements to Plaintiff; 2)ely] played a meaningfuble in the decision to
terminate Plaintiff; and 3) based on the proxinatyhe discriminatory statements to Plaintiff's
termination, Plaintiff’'s national origin was a thating factor in the District’s termination
decision.” Altman 2016 WL 3181153, at *5. On that crudiast point, Defendant argues the

alleged statements reflecting tiaintiff should work with “ler people” in “Chinatown” are a

7 Plaintiff filed each motioin limine separately along with somewhat duplicative supporting memorasdaPI(
Mot. In Limineto Exclude Evid. of Perf. Evals. by Other Solsp ECF No. 101; Mem. in Supp. (“Pl. Mem. Prior
Evals.”), ECF No. 102; PI. Motn Limineto Exclude Evid. of Pl. Involvement in Other Litig., ECF No. 103; Mem.
in Supp. (“Pl. Mem. Other Litig), ECF No. 104; PI. Motln Limineto Exclude Evid. of Certain Alleged Post-
Termination Statements, ECF No. 105; Mem. in S{fil. Mem. Post-Term.”), ECF No. 106; PI. Ma. Limine

to Exclude Proposed Def. Ex. MMM, ECF No. 107; Mem. in Supp. (“Pl. Mem. Metadata”), ECF No. 108.)

8 Although the “intermediate evidentiayrdens shift back and forth” under theDonnell Douglagramework,
ultimately the “burden of persuading the trier of fact that the defendant intentionally discriminated against the
plaintiff remains at all times with the plaintiff.Risco v. McHugh868 F. Supp. 2d 75, 99-100 (S.D.N.Y. 2012)
(quotingReeves v. Sanderson Plumbing Prod., 580 U.S. 133, 143 (2000), amdxas Dept. of Community
Affairs v. Burdine450 U.S. 248, 253 (1981 )ee alsdMcDonnell Douglas Corp. v. GregAll U.S. 792, 805
(1973).
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complete fabrication. (Def. Combined Mem. oflLan Opp’n to PIl. Mot. to Bifurcate and Mots.
In Limine (“Def. Opp’n”) at 8-10, ECF No. 115.)To tip the scales iits favor, Defendant may
proffer evidence supporting the magnitude ohag-discriminatory motivation for terminating
Plaintiff or evidence—if available—to disproveakitiff's allegations. The bulk of the contested
evidence is, in fact, directed at impeachitigintiff's testimony and the veracity of her
allegations. $ee generally il

The Federal Rules of Evidence generally dodgtihe introduction of character evidence
“to prove that on a particular occasion thespa acted in accordance with the [asserted]
character or trait” demonstrated by such evidenice-te prove someone lied when alleging
discrimination because that individual haetllin the past. Fed. R. Evid. 404(a)(1).
Nevertheless, “[e]vidence of a witness’sacdicter may be admitted under Rules 607, 608, and
609” for impeachment purposes. Fed. R. Evid. 403)a Additionally, such evidence “may be
admissible for another purpose, such as promogve, opportunity, intet, preparation, plan,
knowledge, identity, absence of mistake,amkl of accident.” Fed. R. Evid. 404(b)(2).

As applicable here, “[a] witness’s credibility may be attacked . . . by testimony about the
witness’s reputation for having a character.for untruthfulness[.]” Fed. R. Evid. 608(a)
(rebuttal evidence of a “truthful character israskible only after the witness’s character for
truthfulness has been attacked”)E]xtrinsic evidence is [gegrally] not admissible to prove
specific instances of a witness’s conduct in otdettack or support theitness’s character for
truthfulness.” Rule 608(bjyut see, e.gCarter v. Hewitt 617 F.2d 961, 970 (3d Cir. 1980)

(there was “no violation of thextrinsic evidence rule [whetke Witness] did not deny having

9 The Court is appreciative that Defendant provided the exhibits at issue in Plaintiff's nofiorine. (SeeECF
Nos. 113 (declaration with exhibits), 1(affidavit regarding journal metadata).)
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written the letter; rather, he conceded his authpisit claimed that the letter was not an effort
to encourage the filing of false complaintsA.court may allow inquiry of such evidence on
cross-examination if it is ‘fiwbative of the [witness’'sjharacter for truthfulness or
untruthfulness[.]” Rule 608(b)(1&rimm v. Missouri Pac. R. Cor50 F.2d 703, 707 (8th Cir.
1984) (Rule 608(b) permits “a witness to bess-examined on specific instances of conduct
probative of a witness’ character touthfulness ountruthfulness”).
Il. Preliminary Analysis of the Admissbility of the Pr offered Evidence

Defendant’s contention on summary judgnt in response to Plaintifffrima faciecase,
was that the motivating factor for her terntinoa was Plaintiff's deftient performance while
teaching in the New Rochelle scheelso other reason has been presentdtman 2016 WL
3181153, at *4-5. Defendant’s praféel evidence would be relevaand potentially admissible
to the extent it supports thedbiict’'s reasoning for terminaigy Plaintiff, rebuts Plaintiff's
allegations of discrimination, undermines Plaingiffredibility, or limits the damages available
to Plaintiff. The Court consats each set of evidence in turn.

a. Evidence Related to Plaintiff's Former Employers

i.  Performance at the New York City Dgoartment of Education, Plaintiff's
Termination, and Subsequent Lawsuit

1. Performance

Although Defendant now seeks to offer eande of Plaintiff's performance while
teaching at the New York City public schodiefendant has made no indication that it was
aware of Plaintiff's performance at other schawken it decided to terminate her. Thus, any
evidence the District seeks to introduce relatingleontiff's past peidrmance at other school
districts is wholly irrelevant to Defendantigcision to terminate &ntiff and may not be

introduced to support that decisioBee, e.gBaskerville v. Culligan Int'l Cq.No. 93 C 5367,
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1994 WL 162800, at *3 (N.D. Ill. Apr. 25, 199&evidence of [employee’s] prior work
difficulties [with other employers] [could] not etroduced to establish that [he] was a poor
employee”);Cf. Heinemann v. Computer Assocs. Int’l, Ji3d.9 F. App’x 591, 597 (9th Cir.
2009) (prior good performance waseievant since employee hadbsequently been placed on a
performance improvement plan for poor performance).

Notably, Plaintiff also plans to introda two performance evaluations prepared by
faculty of the White Plains Schoblistrict prior to her employnre with Defendant. (Prop. Exs.
3 & 4.) Defendant does not contest the admissfdhese evaluations, instead seeking to do the
same by introducing evidence of other prior penfance evaluations that, in Defendant’s view,
contradict Plaintiff's “effort to convince thenuthat she was a good teacher prior to her time
with the District.” (Def. Opp’rat 16 (noting the evaluations &raostly favorable”).) But as the
Court has explained: the issue for trial isatvmotivated Defendant’s decision to terminate
Plaintiff. Although evidence of pdw/e reviews prior tdeaching in the Disict’'s schools might
support an inference that Defendant’s mixed regietWPlaintiff were pretextual, Plaintiff cannot
introduce these evaluations withaytening the door to the evaluatidbefendant seeks to offer.
See Reilly v. Natwest Markets Grp. |81 F.3d 253, 266 (2d Cir. 1999) (a witness can open
the door to impeachment evidence that contradia witness’s testimony). Moreover, these
reviews would needlessly complicate the trial and lead tenpial confusion.Martin v. Reng
No. 96 Civ. 7646 (NRB), 2000 WL 1863765, at(8D.N.Y. Dec. 19, 2000) (plaintiff's

allegedly good performance at other jobs wasimissible since only his performance while

14



employed by the defendant wasssue, not his “entire employmehmistory”). Therefore, these
evaluations must also be excludéd.

2. Termination and Subsequent Lawsuit

Similarly, there is no contention that the Bidttook Plaintiff'stermination from the
New York City schools, or her subsequent su#tiast the Department &ducation, into account
when it decided to terminate her giloyment with the District. Thefore, that evidence is also
irrelevant and without probatiwealue with regard to Defendant’s purported non-discriminatory
reason for terminating Plaintiff. This evidenmay, however, serve another purpose: Defendant
suggests it is relevant to Plaffis veracity. First, Defendantontends that the fact that
“[P]laintiff lied to the District on her employnmé application”—demonstrated by her failure to
report the termination—is admissible to impeadRiff's credibility. (Def. Opp’n at 2.)

Second, Defendant may be implying that Plairdiffuit against the Department of Education
shows anodus operanddf suing former employers for digmination when she is denied tenure
or terminated. I¢l. at 13-16.)

Because Plaintiff is “the crucial witness”her claim of discrirmation, “the question of
h[er] credibility [is] essential to the caseVichare v. AMBAC In¢106 F.3d 457, 468 (2d Cir.
1996). Her potential propensity for falseho@lsertainly relevant to her credibilitysee id.
(collecting cases supporting the use of prior fatagements on cross-examination to show a lack
of credibility); see also United States v. Lanhd&dil F. App’x 34, 36 (2d Cir. 2013) (“evidence
that [testifying defendant] placed assets insois’s bank account toustrate tax liens and

outstanding judgments . . . was appropriate uiee. R. Evid. 608(b)” on the issue of the

10 Should Plaintiff renew its intention to offer the reviewsdach a purpose, in the interest of fairness Defendant
would be able to introduce any contrary reviews from a similar timeframe.
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defendant’s truthfulnessinited States v. Zandr69 F.2d 229, 236-37 (4th Cir. 1985) (“By
taking the stand, [the defendant’s] credibility bheeasubject to attack on cross-examination.”).
Thus, Defendant is correcggeDef. Opp’n at 5-6), that it may introduce some of the proffered
evidence to contest whether the alleged statesweere in fact Plaintiff's fabrications.

a. Failure to Report the Termination

Plaintiff reported her employment with thewe& ork City schools on her application for
the teaching position with the District, but she nlid indicate she had been terminated or denied
tenure by the Department of EducatioSe¢Prop. Ex. L.) Defendant plans to introduce a host
of evidence considered during Plaintiff's lawsagfainst the Departmeat Education, discussed
below, including the letter terminag her from that position.SgeProp. Ex. KKK.) Plaintiff's
motionsin limine generally ignore the permissible usagéhis evidence: the demonstration that
Plaintiff may have intentionallfalsified her employment application, which bears directly on
her credibility as a witnessSé¢ePl. Mem. in Supp. Mot. to Bifeate (“Pl. Bifurcation Mem.”)
at 4 (“no relevance to the comsue of the case”), ECF No. 111.)

The Court, recognizing that Plaintiff's ciedity is the lynchpn to her claim of
discrimination, will allow Defendant to cross-examiner as to her application, the fact that she
answered “No” to the question of whether she éa&t been terminated denied tenure, and her
termination from the New York City schoolSee, e.gByrne v. Gainey Transp. Servs., Ingo.

04 Civ. 2220 (KHV), 2005 WL 1799213, at *2 (D. Kaluly 11, 2005) (defendant was allowed
to “cross-examine plaintiff on whether she fieésl employment applications” because such
falsification spoke “to plainft’s credibility”) (citing Baskerville v. Culligan Int'l Cq.No. 93

Civ. 5367, 1994 WL 162800, at *3 n.3 (N.D. Ill. Apr. 25, 1998@askerville 1994 WL 162800,
at *3 n.3 (“[plaintiff's] allegedly false answers on her employment application [could] not be

introduced as substantive evidence, [onlyjitpeach her credibility on cross-examination”).
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There is no need, however, at this junctureltow the introduction of extrinsic evidence
demonstrating her terminatiomhe Court will revisit this detenination based on the testimony
offered by Plaintiff at trial. Should Plaintiff contest whether she was terminated by her former
employer, the Court may consider whether tovakhe introduction of the termination letter
from the Department of Educatio®eeCrimm, 750 F.2d at 707 (within éhcourt’s discretion to
determine that alleged evidence of falsehooddained in Plaintiff'semployment application—
failing to disclose a prior conviction—was imassible where court determined it was “not
probative of [plaintiff's] truthfilness because the falsificatiooccurred two years before the
sexual harassment incident and [plaintitibsequently admitted the conviction on [a
subsequent] employment application and [at] [her] deposition”).

The Court agrees with Defendant that “[Rjtdf’'s termination is relevant” because it
may demonstrate “she lied on her employmentiegion to the District by claiming she had
never been terminated from another teaclpiogjtion”—but the fact of the termination and
failure to disclose it is where the relevancy entlee reasons for herteination are irrelevant
to the issues in this caamless Plaintiff opens the dotmrthem during her testimony.

b. Subsequent Suit Against the Department of Education

The District may be implying the evidenmgarding Plaintiff's lawsuit against the
Department of Education would be relevamd @ecessary to showrtenotive, opportunity,
intent, preparation, [or a] plan” fabricate a discrimination suiSee(PI. Prior Litig. Mem. at 2-
3; Def. Opp’n at 13-16); Fed. R. Evid. 404(b)(2)he Second Circuit has applied the familiar
two-part test of relevancy baleed against potential for prejudice to the admission of evidence
of prior lawsuits. Outley v. City of New Yorl837 F.2d 587, 591-95 (2d Cir. 1988). First the
Court must determine if the prior suit ideant to an allegetplan” to fabricate a

discrimination suit rather than mérerohibited character evidencéd. at 592. Assuming the
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suit is relevant to one or more pertinent issatetsial, the Court must consider whether the
danger of unfair prejudice substally outweighs the probatiwealue of the prior lawsuitld. at
592;seeFed. R. Evid. 403. As a general matter, ‘@rgiff's litigiousnessmay have some slight
probative value, but that valig outweighed by the substantial danger of jury bias against the
chronic litigant.” Outley, 837 F.2d at 592 (quotirfgaysor v. Port Authority768 F.2d 34, 40 (2d
Cir. 1985));accordNelson v. City of Chicag®10 F.3d 1061, 1071-72 (7th Cir. 2016).

In the absence of proof that prior lawsuwitsre fraudulently filedgourts often prohibit
their introduction in cases alleging similar vitbbes due to the “very acute” risk of “unfair
prejudice.” Young v. CalhourB85 Civ. 7584 (SWK), 1995 WL 169020 at *6 (S.D.N.Y. April 10,
1995) (excluding evidence of prititigation because the defendant could not show the prior
litigation was fraudulently filed)see, e.g.McDonough v. City of Quingy#52 F.3d 8, 20 (1st
Cir. 2006) (affirming exclusion aévidence that Title VIl plainti filed a prior lawsuit against
his former employer after being denied a promoti8ayjste-Davis v. Lincare, Inc526 F.3d
377, 380 (8th Cir. 2008) (affirming ekision of evidence that T&lVII plaintiff filed a prior
lawsuit against a former employer where there n@indication lawsuit wafraudulently filed).

“There are rare exceptions when the evidas@mitted for reasons other than to show
the plaintiff’s litigious character and it is sudiently probative to suive Rule 403 balancing.”
Nelson 810 F.3d at 1071. The Seventh CircuiNiglsonoffered such an example from its prior
decision inGastineau v. Fleet Mortgage Cord.37 F.3d 490, 495 (7th Cir.1998). Gastineaul
“a workplace sexual-harassment suit, [the Circufifrakd the district court’s decision to admit
testimony that the plaintiff had sued threéhisf former employers because the evidence was
probative of hisrodus operandif creating fraudulent documents in anticipation of litigation.”

Nelson 810 F.3d at 1071 (also acknowledging otleasons the evidence was admissible)
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(citation omitted)see also Barbee v. Southeastern Pa. Transp. AR2B.F. App’x 159, 162 (3d
Cir. 2009) (affirming district couis decision to admit evidence plaintiff’'s “involvement in at
least 24 prior civil suits for impeachment purposes because [he] was evasive about prior lawsuits
in his deposition”). But in contrast ®astineaytheNelsonCourt found that @lintiff's history
of suing the Chicago Police Dapaent did not qualify as evidence for impeachment purposes
where “[n]othing in his direct testimony could bentradicted by evidenceahhe had filed other
suits against the City.1d. at 1072.

As indicated above, evidence of Plaintiff' srtenation from the New York City schools
is admissible on cross-examination to impeach her credibility—and if there was no direct
evidence of the that terminatiavailable, then the existenoéthe litigation might become
relevant on that issue. Fortunately for Defengdt® termination letter from the Department of
Education was introduced in Plaffis prior litigation. Thereforethe existence or fact of the
lawsuit against the Department is unnecessauiyulative and likely to cae jury confusion if
used to show Plaintiff’'s “knowledge” of the terrations or the “absence ofistake or accident”
in failing to report the terminationsSee(Def. Opp’n at 14); Fé R. Evid. 404(b)(2) & 403.

Moreover, Defendant has offered no proof tRkintiff’'s case, which proceeded to a
bench trial, was fraudulently fite Therefore, any potential prahe value the suit might add to
the contention that the allegationsdidcrimination are part of Plaintiffisiodus operandin

these situations is substantially ouigreed by the danger of unfair prejudice.

1 The cases Defendant cites in support of admitting the prior litigation are inap@esit&rewer v. Jong222 F.
App’x 69, 70 (2d Cir. 2007) (allowing admission of pritigation “because the evidence was relevant to show a
possible cause of [the plaintiff's] injuynrelated to the acts of the defendartiigkey v. MyersNo. 09 Civ. 1307
(MAD) (DEP), 2013 WL 2418252, at *3-4 (N.D.N.Y. June 3, 2013) (past litigation against a former employer
allowed where employee “touted his earlier suit against [thatsmglas part of his scheme to extort officials into
retaining him in his [recent] position” and “threatened to sue his subordinates, those who edqoantégjeation in
his evaluation, and threatened to sue¢hsbo were critical of his performance”).
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ii.  Termination from the Croton-Harmo n Union Free School District, and
Subsequent Correspondence with that District

1. The Unreported Termination

Plaintiff also failed to report her employmemth and subsequent termination from the
Croton-Harmon district on her apgation for a teaching positionith the Defendant District.
Defendant, therefore, plans to call as wsses Barbara Ulm and Dr. Edward Furhman Jr.
regarding Plaintiff's employment and terminatiivom the Croton-Harmon district, and also
seeks to introduce the Croton-Harmon distri€&bruary 22, 2010 resolution as evidence that
Plaintiff was terminated from that positionSgeProp. Ex. G.)

The correspondence relating t@iRtiff's termination from the Croton-Harmon district at
the time of that termination, of which Defendaras unaware, is unrelatadd irrelevant to the
issue of whether there was a discriminatory magittached to the decision to terminate her.
However, as with her termination from the N&ark City schools, her failure to indicate she
had been terminated or denied tenure from the Croton-Harmon district, despite her recent
termination from those schools, and moreoverdmeission of that employment from her resume
entirely, are probative on thesue of her credibility. Assve, however, at this point the
introduction of extrinsic evidence demonstratimy termination is unnecessary. The Court will
revisit this determination based the testimony offered by Plaifftat trial. Should Plaintiff
contest whether she was terminated by her foengloyer, the Court may consider whether to
allow Ms. Ulm to testify as to Plaintiff's termination.

2. Correspondence with Croton-HarmonAfter Her Termination from the
Defendant District

Defendant argues Plaintiff canrfimd allowed to use a post-termination statement (made
in close proximity to her termination) support her case while simultaneously seeking to
exclude her own post-termination statementsraigg her termination from the Croton-Harmon
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school district (or her supposed desire to harredik discussed below)Def. Opp’n at 1-2.)

But the Defendant’s statements, as alleged by Plaintiff, that allude to her national origin
constitute circumstantial evidence that the sieci to terminate her was based on prohibited
discrimination,see Altman2014 WL 2809134, at *10-12, wherdas subsequent statements
responding to the termination are irrelevantht proffered reasoning underlying the decision to
terminate her—her teaching performance. Thhese is also no probative value to having any
of the Croton-Harmon witnesses testify asrg af their interactions with Plaintiff occurring
after her termination.

Additionally, Defendant arguesahPlaintiff’'s post-termination correspondence with the
Croton-Harmon District bears not only on her dodiy, but also presents another potential
motivating factor for her fabrication tfie discriminatory statementsSeeDef. Opp’'n at 12
(“Plaintiff did not assert any allegations of discrimination until after the effective date of her
termination had been accelerated. The cpmedence with Croton shows how angry and upset
the acceleration of her terminai date made plaintiff.”).) The evidence is probative as to
Plaintiff's veracity since, despite the@on-Harmon Board resolution terminating her
employment, she has maintained that she regiffoen the position. But this alleged motivation
to fabricate the statements suffers from thaeséailings as Defendantassertions regarding
Plaintiff's threats to harm herdgit is too attenuated. Moreev, Defendant will be able to
guestion Plaintiff about her assertions matlsummary judgment, where she submitted an
alleged copy of her resignaticmom Croton-Harmon, when probingtheredibility in light of her

representations on her applion with the District.
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Thus, whatever slight probative value the post-termination correspondence may have,
introduction of such evidence is unnecessammnulative, confusingand overly prejudicial—
and it is excluded from trial.

b. Evidence Related to Plaintiff's Threat of Suicide, the Police Response,
Blogosphere Treatment, and Subsequent Defamation Lawsuit

i. The Suicide Threat

Plaintiff's reaction to the news of her tamation is unrelatedral irrelevant to the
District’s underlying decisiomaking process—completed prior to informing her of that
decision. Defendant has consistently arguatl@rganisciak and Kolahifar never made the
discriminatory comments Plaintiff alleges but nevertheless suggestkdhsaticide threats
contextualize “the circumstances under whichyttadlegedly made thjge] comments[.]” $ee
Pl. Post Term. Reply at 3, ECFONL21; Def. Opp’n at 11-12.) Bendant’s argument is that, if
they occurred, the alleged “raciatinged comments” were madeaimeeting where the District
was “armed with the knowledge that plaintiff had threatened to kill herself just days beforel.]”
(Def. Opp’'n at 11.) Even if this argument irethlternative was persuasive, this action is not
based on a failure to re-hire wherels@vidence might be relevar@f. Gaffney v. Dep’t of Info.
Tech. & TelecommunicationS79 F. Supp. 2d 455, 458 (S.D.N2008) (alleged threat occurred
before the adverse employment action, whiets the defendants’ failure to re-hire).

Here, the supposed suicide threat came dtigsthe adverse employment action, the
District’s decision to terminatelaintiff, and could not havefacted that decision. Moreover,
the Court can discern no legitimate reason, either on its own or from Defendant’s opposition
papers, why Organisciak and Kolahifar migave been prompted to make comments

referencing Plaintiff's Chinese hiage because she had threatksuicide. Therefore, the
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evidence would not negate any inference of discriminatory intent which may flow from those
alleged comments should they be credited by the jury.

ii. The Police Response, Blog Postings, aRdhintiff's Statements to the Blogger

Given the irrelevance of the suicide thyghe items which followed, including the police
report and the responding officer’s testimony,ittiernet blog postings, and Plaintiff’'s follow-
up correspondence with the author of the pegtsnot aid the jury in its determination of
whether the District’s decision was based aairRiff's performance at the New Rochelle
schools rather than discrimination.

iii. The Defamation Lawsuit

The jury in the resulting state defamatioti@t brought by Plaintifhgainst the District,
Organisciak, and Kolahifar concluded thia¢ statements made by the Defendants—+eporting
the threat by Plaintiff to harm herself amoting her poor teaching performance—were true.
(SeeProp. Ex. FF.) This determination, aside frosodleing irrelevant tthe District’s decision
to terminate Plaintiff, would be particulagyejudicial and confuse the issues at trial.

Defendant’s primary argumeas to why the suicide ithat, the blog posts, and the
defamation suit are admissible tdute Plaintiff's version of eves boils down to its assertion
that Plaintiff was motivated by her outrage at the statements Mendez and Kolahifar made
regarding her threats to harm herself, whibk viewed as false and defamatory once made
public, such that she inventecdettiscriminatory statements n@Neged in this case. (Def.
Opp’n at 11.) As Defendant explains:

[P]laintiff has testified that shiead difficulty finding a job due to

the blog posts which published héreats to kill herself (which a
jury found to be true in dismissirngr defamation case). Further, as
[P]laintiff wrote to the author afhe blog asserting #t the District

had told her to go work in Chinatown and denied that she ever

threatened to kill herself. Clearly, the embarrassment and difficulty
finding work gives [P]laintiff sufficient motive to lie as to what was
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said by the District, antthe jury has every right hear evidence that
sheds light on the [P]laintiff’'s ntivation for making her allegations
of discrimination.

(Id. at 12 (citations omitted).) The jury detenation that the former individual defendants’
statements reporting the threatrevérue is, thus, tenuously relexaat best, irthat it might
contradict Plaintiff's long-heldontention that she did not make such statements, which then
might impact her credibility.

Initially, it strains credulityto accept the premise that thecsile threat gave Plaintiff a
motive to lie about statements maafter her meeting with Mendez and Kolahifar at the
subsequent meeting with Organiscaid Kolahifar. It would be far me plausible, if at all, that
she would have lied about statements malden she was terminatéal justify the suicidal
outburst. But moreover, presentation of @dlsged motive to fabricate the discriminatory
statements would require a mini-trial on issnesbefore the Court, and beyond the scope of
impeachment. To allow impeachment of Pldfistcredibility on this attenuated chain of
reasoning would cause undue delay and confesessies in this case—and any relevance the
defamation suit may have on Plaintiff's credilyilis outweighed by the pential for prejudice.

In sum, none of the proposed evidence negato Plaintiff's suicide threat on March 29,
2012 is probative of the everitgat took place on April 2, 2012.

c. Evidence of Plaintiff's Lawsuit Against the Rye YMCA

Plaintiff's complaint against Rye YMCA gutoyees, alleging harassment and bullying,
cannot possibly shed light on the District’'s dgmn making process, on the credibility of her
assertion that the Districtstiriminated against her, nor bar likelihood to fabricate those
allegations as a reaction to her termination. irRslvement in this untated case is improper
character evidence. “If such evidence wereittddy [P]laintiff would be forced to justify her

[past] suit[s] . . ., as well asqure her case against [D]efendanByrne 2005 WL 1799213,
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at *2. This would unnecessarily confuse the issudggal and the jury, and would carry a high
risk of prejudicing the jury agaib®laintiff by painting her as a chronic litigant. Plaintiff's letter
to Judge Preska in that case is similarly irrele¥ant.

d. Evidence of the Metadata Associ&d with Plaintiff's Journal

Defendant contends that the metagesociated with Plaintiff's allegedly
contemporaneous journal demonstrates it wasentesdter the fact to add credence to her
fabricated discriminatory statements. (Def. Opp’n at 17 (“The metadata is clear evidence that
[P]laintiff's ‘journal’ was not ceated when and in the manner she testified, but rather is a self-
serving narrative created exprgsir use during litigation against the District.”).) In support of
that argument, Defendant points to the “Creatizde of the electronic file, June 12, 2012, which
is months after the first entry: March 26, 201R1.)( Plaintiff counters by noting that the “Last
Printed’ date of ‘4/7/2012, indicat[es] thaktllocument was alreadyéxistence as early as
April 2012, consistent with Ms. Altman’s testomy.” (Pl. Metadata Reply at 2, ECF No. 122.)

The Court agrees with Plaintiff that the #2ted” date found in éhmetadata “does not
necessarily reflect the ‘authoring date of a document, but . . . more accurately reflects the date
the file was “created” within the filsystem of a particular device.”1d( at 3 (quoting Craig D.
Ball, Ten Nerdy Things Lawyers Should Kndwoét Electronic Evidnce, Meeting the
Challenge: E-mail in Civil DiscovenyAmerican Law Institute, VCU0712 ALI-CLE 1 (July 12,

2012).) Moreover, the battle of the metadattween Defendant and Plaintiff, without more

2The Court also notes that although Defendant interpretkettés as a veiled suicide threat, Plaintiff's suit against
the Rye YMCA targeted alleged bullying. Thus, Plaintiff may have hoped her lawsuit would/bieljteagedies”

in generalrather than any tragedy specific to hers&léeKathleen ConnBest Practices in Bullying Prevention:
One Size Does Not Fit AR2 Temp. Pol. & Civ. Rts. L. Rev. 393, 4gSpr. 2013) (discussinfpr example, “state
anti-bullying laws [] passed in response to student suicides” and noting the need for comardhalysig

reform);id. at n.1 (citing David C. Yamad&he Phenomenon of “Workplace Bullying” and the Need for Status-
Blind Hostile Work Environment Protectio88 Geo. L.J. 475 (2000)).
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information, is unlikely to positively or negatiyampact Plaintiff's credibility—but it is
significantly likely to lead tguror confusion and cause undudaye Defendant’s own confusion
reinforces this conclusion.SéeDef. Opp’n at 19 (“the documéwas apparently created in a
single sitting to accompany the Plaintiff’'s Notice of Claim”).)

Plaintiff is available to testify live at tliand has not indicateal plan to introduce the
journal. Therefore, unless Plaintiff attemptsus®e the journal to bolster her case, there is no
permissible use of the joual’'s metadata at trial.

e. Evidence of Plaintiff's Post-termination Statements and Communications with
the District or Her Union

These post-termination statements are singilarélevant to the Bitrict’s decision, and
would not shed any light on Plaintiff's perforncanwhile teaching in thew Rochelle schools.
The District, however, also seeks to impeachrfff, or question the credibility of her
accusations of discrimination, on the basis si@ “made several complaints regarding the
decision to terminate her employment in whick did not allege racial discrimination.” (Def.
Opp’n at 9.) This includes statements madediounion representative on April 2, 2012 after the
meeting with Organisciak and Kolahifar, correspondence with the District’'s board from April 25,
2012 requesting her reiagement, and her notice of ¢fadated June 14, 2012—none of which
explicitly referenced national origiscrimination. Defendant’s citédean v. N.Y. Marriott Fin.
Ctr. Hotel No. 94 Civ. 4343 (TPG), 1998 WL 574382*at(S.D.N.Y. Sept. 8, 1998), for the
broad proposition that “it is weltstablished that evidence of staents made after an adverse
action can be relevant to determining tlircumstances surrounding the actiorSedDef.

Opp’n at 9.) BuDeanonly reiterates the unremarkable rthat business records, even those
made after the precise date an employee is terminated, are admissible as elidancE98

WL 574382, at *5 (citing Fed. R. Evid. 803(6) (thecord of an act” is admsible if, as relevant
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there, the records was “made at or near the"twhthe act or “kept in the course of [the]
regularly conducted activitgf [the] business”).

Defendant’s interpretation of Priff's silence is that she didot invent the false story of
discrimination until she created (or fabricated) her journaéegupraadmissibility of
metadata.) Yet notably, some of this profteexidence contradicts Defendant’s position. For
example, Plaintiff’'s union representative, whstifged that she did not make such accusations
when she spoke with him right after the megtirecalls she began magisuch allegations in
late May, even though the mid-June notice afraldoes not allege such discriminatioSe¢
Def. Opp’'n at 3-4, 9-10, 19.) &ilarly, the journal, which Defedant’s seek to portray as a
fabrication created for this litagion, contains the “raally tinged” statemets that are arguably
absent from the notice ofasin filed two days later.

Nevertheless, despite these inconsistenci€&efendant’s theory, Defendant may use this
evidence—the absence of contemporaneous complaints, much of which was authored by
Plaintiff—to support the inferenceahthe allegations were creafgolst-hoc For example, it is
probative to Plaintiff's credibty, and not overly pejudicial, that she did not discuss the
discrimination during her conversation with ligion representativegint after the meeting
where the statements allegedly occurr8de, e.gWaters v. Genesis Health Ventures, ,|iND.
03 Civ. 2909, 2005 WL 1279125, at *5 n.3 (E.D. Pa. May 25, 2@0&jhes v. Indianapolis
Radio License CpNo. 07 Civ. 0081 (WTL) (TAB), 2009 WL 226209, at *1 (S.D. Ind. Jan. 30,
2009) (“The fact that she did nobmplain to anyone aboutishdiscrimination while it was
happening is relevant to her credibility regagdher view of the incidents and treatment in
guestion.”); Fed. R. Evid. 801(d)(2)(A) advisarymmittee’s note (a “party’s own statement is

the classic example of an admission” and is nosmered hearsay). “Plaintiff will be able to
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testify regarding her reasons for choosing not taglain, and the jury will be able to weigh that
testimony in arriving at its credibility determinationtfughes 2009 WL 226209, at *1.

Therefore, Plaintiff's letter to the Districtl®oard and the notice of claim are admissible
to support the inference that piaff fabricated the existena# the alleged discriminatory
statements after the April 2, 2012 meetin§edProp. Ex. A (the Noticef Claim), Ex. AA (the
April 25th letter from plaintiff to the District’s board).) Ttesony from the union president, Mr.
Daly, who Plaintiff also intends to call as améss is also admissible on this point. Fed. R.
Evid. 801(d)(2)(A) (opposing party’s statemeatbnitted against that party are not hearsay).
[1I. Damages Evidence & Trial Bifurcation

Plaintiff's effective date of termitimn was advanced by one-month—to June 1, 2012
instead of June 30, 2012—purportedly due to BEfEisitermination from her unreported job
with the Croton-Harmon School District, as eaiided by minutes of a Croton-Harmon District
board meeting showing Plaintiff was termirchtéOn summary judgmerlaintiff countered
with a copy of her letter of ragnation dated the same day. Pldinestified that she in fact
resigned from the position because the othén&3e teacher was uncooperative. Organisciak
also reported Plaintiff's failure to includegtiCroton-Harmon job on her application and resume
to the State Education Department Teacheriplise Unit. Defendant plans to offer this
evidence on the issue of damaggxecifically as to the amount back-pay Plaintiff would be
entitled to shouw she prevail.

Plaintiff seeks to bifurcate the trial intdiability and general daages phase followed by
a back-pay damages phase to avoid any prejutiat might result from Defendant’s arguments

surrounding Plaintiff's failure to port her previous terminationghen she applied for the job
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with the District—which Plaintiff argues @nly relevant to the issue of back-payeéMot. to
Bifurcate, ECF No. 110; PI. Bifurcation Mem. at 1-2.)

a. Legal Standard

Bifurcation allows a court to separate portions of a trial, for example the liability and
damages phases, in order to promote the istted “convenience, negation of prejudice, and
judicial efficiency.” Vichare v. AMBAC In¢106 F.3d 457, 466 (2d Cir. 1996) (citing Fed. R.
Civ. P. 42(b)). Theoretically,taial could proceed on the issueliability and terminate should
the jury find in favor of the defendant—withcexer having to present any evidence relating to
damages. Similarly, if the damages evidengaarsicularly inflamméory, then it may be
advisable to bifurcate so that the jury’setenination on liability is not clouded by such
unrelated evidence.

Nevertheless, bifurcation “is a procedudalice to be employed only in exceptional
circumstances.’Marisol v. Giuliani 929 F. Supp. 662, 693 (S.D.N.Y. 1996). “[T]he party
seeking bifurcation shoulders theavy burden of establishing that bifurcation is warrantéml.”
re Lehman Bros. Holdings, IndNo. 10 Civ. 6200 (RMB) (FM), 2011 WL 2651812, at *1
(S.D.N.Y. June 22, 2011Miller v. Am. Bonding C9257 U.S. 304, 308 (1921) (“In actions at
law the general practice is to @yl the issues in a case at omadj and it is only in exceptional
instances where there are special and persuasagens for departing from this practice that
distinct causes of action asserted in the samencagde made the subjects of separate trials.”);
Kos Pharm., Inc. v. Barr Labs., In@18 F.R.D. 387, 391 (S.D.N.Y. 280 “Bifurcation may []
be appropriate where the evidence offered on tfferdnt issues will be wholly distinct,” but
where “the issues of liabilitgnd damages are intertwined,” seqtisg those phases is unlikely to

promote the primary interests bifat®n is designed to serv&ee Vichargl06 F.3d at 466-67.
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b. Admissibility of the Evidence and Analysisof Plaintiff's Bi furcation Argument

“After-acquired evidence” can be admitted for this purpose:
An employer’s discovery, aftersitdiscriminatory or retaliatory
discharge of an employee, thia¢ employee had engaged in conduct
that would have led to a lawfdischarge if the employer had been
aware of that conduct, may limit the employee’s backpay award to

the period between the unlawful termination and the date on which
the discovery was actually made.

Hawkins v. 1115 Legal Serv. Caf63 F.3d 684, 696 (2d Cir. 1998ge alsdMcKennon v.
Nashville Banner Pub. Co513 U.S. 352, 362-63 (1995). Indeed, the evidence of Plaintiff's
termination from the Croton-Harmon schools is @dmissible to impeadPlaintiff's credibility,

as discussed above. Therefore, whatever egélen this point Defendé&chooses to offer on
cross-examination will similarly serve as evidence for damages purposes. Nothing additional
beyond the fact that she was terminated ftbenposition and failed to report the job on her
employment application is required, and ity more would be unnecessarily cumulative—
aside from evidence not at issue in these motielating to the likely impact to Plaintiff's
employment with the District after making such a discovery.

This disposes of Plaintiff’s bifurcationgument, as well, since the evidence Plaintiff
argued might cause unfair prejudice is admissad to her credibility during the liability
determinations at tridf (SeePl. Bifurcation Mem. a#-5) (“Allowing the Distict to try to paint
Ms. Altman as a ‘liar’ usg after-acquired evidend®ving no relevance to the core issue of the
case risks confusing the jury and prejudicing Misman.”) While not as extreme as the

situation inVichare the evidence supporting Plaintiff's liaibyl case and damages case are also

B There is no need for a limiting instruction on this evidence since it is admissible and probative on multiple issues.
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sufficiently intertwined to militate against bifurcation. See Vichare, 106 F.3d at 466; see also
(Def. Opp’n at 1 (“Further, bifurcation will cause delays [and] additional expense”™)).
A # #

Therefore, the following exhibits subject to the motions in fimine are excluded from trial:
3-4, B-F, H-J, X, CC-FF, MMM-VVV, XXX-7Z77, BBBB-LLLL, and NNNN. Additionally, the
following exhibits are also excluded unless Plaintiff opens the door to their admission, a matter
which the Court will determine as trial progresses: G and KKK, Live witness testimony is
preferred to deposition testimony, though Plaintiff’s deposition testimony is certainly admissible
for impeachment purposes. Based on the rulings above, it does not appear that any of
Defendant’s proffered deposition testimony is required, but should a witness be unavailable and
the testimony be otherwise admissible in accordance with these rulings, then the Court will
consider admitiing the testimony at that time.

CONCLUSION

For the foregoing reasons, Plaintiff’s motions in limine are GRANTED in part and
DENIED in part. Plaintiff’s motion to bifurcate the trial proceedings is DENIED. The Court
respectfully directs the Clerk to terminate the motions at ECF Nos. 101, 103, 105, 107, and 110.
The parties are directed to appear at the previously scheduled final pretrial conference on

January 20, 2017 at 11:00 am.

Dated: January (o, 2017 SO ORDERED:

White Plains, New York /
NEL%OMAN

United States District Judge
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