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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Inre:
FKF 3, LLC,

Debtor.
Case No. 13-CV-3601 (KMK)

OPINION & ORDER

GREGORY MESSER, as Trustee of the FKF TRUSIT,

Raintiff,
_V_

JOHN F. MAGEE, et al.,

Defendants.

Appearances

Jeffrey A. Reich, Esq.
Reich, Reich & Reich, P.C.
White Plains, NY

Counsel for Debtor

Frederick N. Stevens, Esq.
Klestadt & Winters, LLP
New York, NY
Counsel for Plaintiff
Michael D. Pinsky, Esq.
Hayward, Parker, O’Leary & Pinsky
Middletown, NY
Counsel for Defendant John F. Magee
KENNETH M. KARAS, UnitedStates District Judge:
Plaintiff Gregory Messer, as trustee of theH-Rrust (“Plaintiff” or“Trustee”), brings an

Adversary Proceeding (the “Adversary ProceedingSierting several claims against Defendants

John F. Magee (“Magee”), Mitchell L. Klein (“Klein”), Burton R. Dorfman (“Dorfman”),
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Melissa A. Magee (“Melissa”), Patrice L. Mag€'Patrice”), Jonathan Magee (“Jonathan”),
Lizbeth Magee Keefe (“Lizbeth”), Lawrende Keefe, Jr. (“Lanence”), Valerie Magee
(“Valerie”), FKF Holding Canpany, LP (“FKF Holding”) FKF V Holding Co. (“FKF V
Holding”), S.F. Properties, LLC (“SF PropertigsCommercial Constrdaion, Inc. (“Commercial
Construction”), Bradley Industrial Park, In¢Bradley”), FKF Edgewater, LLC (“FKF
Edgewater”), Aventine Edgewater LLC (“Aventine Edgewater”), FKF Retail LLC (“FKF
Retail”), Aventine Retail, LLC (“Aventine Retail"PJerry’s Self Storage, LLC (“Jerry’s”), Rose
Glasses, LLC (“Rose Glasses”), Bashert Depers, LLC (“Bashert”), TA Group, LLC (“TA
Group”), JDJ Holding Co., LLC (“JDJ Holdiny”Fasman, Klein & Feldstein, LLP (“FKF
Firm”), and Dorfman, Knoebel & Conway, LLP (“Dfonan Firm”) (collectively, “Defendants”),
in connection with the underlying bankruptcy geeding of FKF 3, LLC (“Ditor”). Before the
Court is Magee’'s Renewed Motion to Withdrdve Reference to the Bankruptcy Court of the
Adversary Proceeding (“Motion”). (Dkt. No. }.For the following reasons, Magee’s Motion is

granted.

1 The Court notes that the Trustee’s filingéer to the Movants as both Magee and
Commercial Construction, Inc. However, the Motion to Withdraw unambiguously refers to
Magee as the only MovantSéeRenewed Mot. of John F. Magee to Withdraw the Reference 1
(Dkt. No. 1) (“Movant John F. Magee . . . novowes for the entry of an order withdrawing the
reference of this adversary proceeding . .) .The Court thus construes the Motion as having
been brought solely on behalf of Magee.



|. Background

A. Factual Background

1. Bankruptcy Proceeding and Magee’s Proofs of Claim

On July 19, 2010, three creditors filed amaluntary petition agast the Debtor (the
“Petition”), for reliefunder chapter 11 of Title 11 of the itbd States Code (the “Bankruptcy
Code”). (Bankr. Ct. Dkt. No. 2)On August 9, 2010, the Debtdietl an answer to the Petition
and consented to the entry of an order for fg{@ankr. Ct. Dkt. No. 6), which was entered by
the Bankruptcy Court on August 9, 2010, (Bariir. Dkt. No. 8). The Bankruptcy Court
entered an order on April 18, 2011 confirming the Debtor and Unsecured Creditor Committee’s
First Amended Joint Plan of Liquidation (the&R”). (Bankr. Ct. Dkt. No. 250.) Under the
Plan, all of the Debtor’s rightslaims, interests, and assets weassferred to the FKF Trust,
and Gregory Messer was appiad as Trustee.ld, at 16.)

Magee filed two proofs of claim againsetBebtor’s estate. On October 4, 2010, Magee
filed Claim Number 38, seeking $609,448.46rayney loaned pursuant to an alleged
promissory note (“Claim 38”). (Aff. of Michadbavid Pinsky in Supp. of the Renewed Mot. to
Withdraw the Reference (“Pinsky Aff.”) Ex.(8Claim 38”) (Dkt. No. 2).) On December 15,

2010, Magee filed amended Claim Number 52 sepllamages from the Debtor in excess of
$30 million on account of breaches of fiduciary duty and mismanagement of the Debtor (“Claim
52"). (Pinsky Aff. Ex. 6 (“Claim 527).)In support of Claim 52, Magee stated:

John Magee, independently and/or on bebfadntities within his control, asserts a
contingent claim in the amount of $30,000,G@&inst [the Debtor], along with a

2 “Bankr. Ct. Dkt.” refers to the docket Debtor’s underlying kakruptcy, which can be
found atin re FKF 3, LLG No. 10-37170 (Bankr. S.D.N.Y).
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contingent, unliquidated claiagainst the Debtor in an aont yet to be determined
by reason of the Debtor’s failure, ttugh its Managing Member, Mitchell Klein,
to act in good faith on its behalf and behalf of its Members and creditors; by
reason of the Debtor’s failure, through Managing Member, Mitchell Klein, to
conduct its business within the scopeaathority of its Operating Agreement; by
reason of the Debtor's gross negige and willful misconduct, through its
Managing Member, Mitchell Klein, in theperation of its business; by reason of
the Debtor’s breach, through its ManagiMgmber, Mitchell Klein, to act with
such care as a reasonaptydent person in a like position would act under similar
circumstances; and for the Debtotseach, through its Managing Member,
Mitchell Klein, of the Debtor’s duty of loygy to its members and to its creditors.
John Magee’s claim is both a direct andeaivative claim against the Debtor.

To the extent John F. Magee’s claim ideaaivative claim, Mr. Magee respectfully
demands that the Debtor take action on his behalf and, to the extent it does not,
provides notice that he may do so in its place and in stead [sic].

(Id. at unnumbered 4.) Upon the Trustee’s omtiwhich was contested by Magee, this claim
was expunged by the Bankruptcy Court bgesrdated July 6, 201ZPinsky Aff. Ex. 8.)

2. The Adversary Proceeding

On September 12, 2011, the Trustee commetieeAdversary Proceeding by filing the
Complaint against Defendants. (Pinsky Aff. BX*Compl.”).) The Trustee filed an Amended
Complaint on January 11, 2013, which incorporaledallegations and claims in the Complaint,
and added two additional claims. (Pinsky Afk. 4 (“Am. Compl.”).) The following summary
of facts is drawn from the Complaint and the émded Complaint and i®asidered true for the
purpose of resolving the instant kan. The Debtor is owned iqual shares by its principals
and members Magee, a real estate entrepreiiieim, an accountant, drDorfman, an attorney
(collectively, the “Principals”). (Compl. %.) Beginning in 2004, the Principals borrowed on
behalf of the Debtor in excess of $60 million frémeir respective clients, friends, and family
members to finance various regtate development projectdd. As explained to the Debtor’s

creditors (the “Creditors”), thBebtor’'s business model was t@atomoney at a slightly higher



interest rate than it paid to the Citeds and profit from the differenceld() The Principals also
represented to the Creditors that the Debtogsis and investments were all secured by
sufficient collateral to protect the Debtor’s principal investment in the event of a defdylt. (
Most of the Creditors had a cevprofessional and personal relatioipswith one or more of the
Principals, so that the Principals were abl®&orrow significanamounts of money without
providing any more than thaiepresentation that the Debtwas a “safe” investmentId( { 3.)
Many of the Creditors were longtime clientskdéin’s accounting practice and considered Klein
to be a close personal friend, and none of theitorsdvere banks, institutions, or professional
investors. Id.)

The Principals operated the Debtor fod@ny oversight or outside reviewmd (] 4.) The
Principals actively solicited ingments but did not register tBebtor under the Securities Act
of 1933, 15 U.S.C. § 78af seq. never provided finanal statements to the Creditors or any
other party, and never sought gtiall, disinterested professional advice with respect to the
operation of the Debtor.ld.) The Principals operated tB&btor in complete secrecy,
intentionally esthlishing among the Credite a belief that the Rrcipals could obtain
exceptional and consistent retsigsafely through superior knowledge of the real estate
development, investment, and construction businesg®¥. (

The Principals owed the fundamental datyoyalty to the Debtor, which required,
among other things, that the Principals not engagelf-dealing or otherwise use their position
with the Debtor to further personal interestiser than those of ¢hDebtor, and that the
Principals act with the highedegree of honesty and loyalty tosdadhe Debtor and in the best

interests of the Debtorld, § 5.) The Principals breachedstlduty when they took ownership



interests in the Debtor’s borrowers and used the Debtor’s borrowed funds to make high-risk
investments in their own projectdd.(Y 6.) When they invested the Debtor’'s money, the
Principals did not protect the Debtor’s loanithveven so much as a promissory note,” never
personally guaranteed any insider borrowerdgaltions to the Debtorand, in all but one
instance, never gave the Debtanartgage or security interesttimeir projects to protect the
Debtor’s claim. Id. 1 7.) The Principals often gave thegtves full credit for the Debtor’s
money by crediting their own pensal capital accounts in the borrawevith the Debtor’s loan
and investments.Id.)

The Principals operated the Debtomigonstant state of insolvencyd.(f 8.) More
specifically, the Principals alwayhksbursed more money to themselves than the Debtor made in
profits. (d.) In total, the Principals paid themselves over $4.2 million in four yelt3. The
Principals were able to keep the insolvent Dehftwat as long as they were able to make
monthly interest payments to the Creditorsl.)(In 2008, the real estate market collapsed, and
most of the Principals’ projects (and consedlyethe Debtor’s loans) were in default and
required significant restructuringld( 1 9.) Moreover, many of the Creditors had their own
financial constraints and we& unable to loan additional money to the Debttdt.) (By the
summer of 2008, the Principals were aware thafxbbtor’s collapse was imminent, but, rather
than act accordingly, the Princlpaontinued to operate the Bter, borrow more money from
unknowing creditors, throw resources into failingjpcts, pull as much money out of the Debtor
as they could, and in many instances, “just outright steal from the Debir{ 10.) The

Complaint details this collapseSde generally i)l.



Every creditor of the Debtdhat is not related to one tife Principals claims to have
been defrauded by the Principals and to Hasaed money to the Debtor relying on the
misrepresentation of the Principals that thétoes investments were safe and seculd. (
1 11.) Based on these claimed circumstances asdtletalleged facts of which are described in
more detail throughout the 1,304 paragraphsefQbmplaint, Plaintiff brings the following
causes of action against Defendants: (1) &red Fiduciary Dutie and Corporate Waste
against Klein, Dorfman, and Magee (“Count One”), (Compl. 11 333-523); (2) Turnover of
Property of the Estate, in violation of 11 U.S88.542(a)—(b), against Klein, Magee, Bashert,
Rose Glasses, and Jerry’s (“Count Twaoid, ([ 524-43); (3) Fraudulent Conveyance, pursuant
to 11 U.S.C. 88 548(a)(1)(A) and 550, agsiall Defendants (“Count Three”)d (1Y 544—-629);
(4) Fraudulent Conveyangeuyrsuant to 11 U.S.C. 88 548 (A) and 550, against all
Defendants but SF Properties and@lwefman Firm (“Count Four”),id. 11 630-718); (5)
Fraudulent Conveyance by Insol¥gpursuant to 11 U.S.C. 88 544(b) and 550, and N.Y. Debit.
& Cred. Law § 273, against all Defendants (“Count Fived), {{ 719-840); (6) Fraudulent
Conveyance by One Engaged in Business Witreasonably Small Capital, pursuant to 11
U.S.C. 88 544(b) and 550, and N.Y. DebtCged. Law § 274, against all Defendants (“Count
Six”), (id. 11 841-962); (7) Fraudulent ConveyahgeOne Incurring Debts Beyond Ability to
Pay, pursuant to 11 U.S.C. 88 544(b) and 550, and N.Y. Debt. & Cred. Law § 275, against all
Defendants (“Count Seven”Jd( 1 963—1084); (8) Conveyance Maai¢h Intent to Defraud,
pursuant to 11 U.S.C. 88 544(b) and 550, l[dnd Debt. & Cred. Law § 276, against all
Defendants (“Count Eight”)jd. 11 1085-1205); (9) AttorneyBEees for Avoidance of

Conveyance Made with Intent to Defraud,guant to 11 U.S.C. 88 544(b) and 550, and N.Y.



Debt. & Cred. Law 8§ 276-a, agairat Defendants (“Count Nine”)jd. 11 1206—-08); (10)
Preferential Transfer, pursuantll U.S.C. 88 547(b) and 5%jainst Melissa (“Count Ten”),
(id. 11 1209-21); (11) Conversion agsti Magee (“Count Eleven”)id. 11 1222-29); (12)
Accounting Malpractice and Pressional Negligence against Klein and the FKF Firm (“Count
Twelve”), (id. 11 1230-42); (13) Legal Malpractice and Professional Negligence against
Dorfman and the Dorfman Firm (“Count Thirteen’iy. (1 1243-56); (14) Contribution under
N.Y. CPLR 88 1401 and 1402, against Klein, Dorfman, Magee, the FKF Firm, and the Dorfman
Firm (“Count Fourteen”),id. 11 1257-65); (15) Aiding and Abetting Breach of Fiduciary
Duties, against Magee, Klein, Dorfman, the HRFm, and the Dorfman Firm (“Count Fifteen”),
(id. 111 1266-1271); (16) Objection @laim under 11 U.S.C. § 502(d), against Magee, Klein,
Dorfman, Commercial Constrtion, FKF V Holding, JDJ Holkhg, Melissa, Patrice, and
Jonathan (“Count Sixteen™)id¢ 11 1272—-88); (17) Equitable Suboration of Claims under 11
U.S.C. § 510(b), against Magee, Klein, Doafm Patrice, Melissdpnathan, Commercial
Construction, FKF V Holding, and JHolding (“Count Seventeen™jd( 1 1289-92); and (18)
Re-Characterization of Claims from Debt tquity against Magee, Klein, Dorfman, Commercial
Construction, FKF V Holding, and JHolding (“Count Eighteen”)|d. 11 1293-1304). In the
Amended Complaint, Plaintiff additionally allegesadter-ego theory of liability against Magee,
Klein, and Dorfman (“Count Nineteen”), (A Compl. 11 1305-29), and a spoliation claim
against Magee (“Count Twenty”)d( 11 1330-51). Plaintiff seeks an award of actual damages
against the Principals on account of the Prirlsigaeaches of theifiiduciary duties in an

amount not less than $75 million, punitive danmggecovery of over $50 million in fraudulent

transfers made directly and inglctly to the Principals andehr various family members and



companies, and damages against the FKF FanCeorfman Firm for malpractice, professional
negligence, breach of fiduciary duties, and famtcbuting to the Principals’ tortious conduct.
(Compl. 11 12-13.)

B. Procedural History

Magee initially filed a Motion to Withdrasthe Reference to the Bankruptcy Court on
January 12, 2012 (the “First Motion to Withdraywwhich was dismissed without prejudice to
renewal on May 7, 2013. (Mem. of Law in SuppRa&inewed Mot. to Withdraw the Reference
(“Def.’s Mem.”) 2 (Dkt. No. 1).) After thé&irst Motion to Withdrawwas filed, pretrial
proceedings continued in the Bankruptcy Goand discovery closed on June 28, 2018. &t
3.) Magee subsequentlyed the instant Motion on May 29, 2013, (Dkt. Nos. 1-2), which
Plaintiff opposes, (Dkt. No. 4). Magee filed heply on June 28, 2013. (Dkt. No. 5.) The Court
heard oral argument on January 22, 208eeDkt. (minute entry for Jan. 22, 2016).) Shortly
thereafter, the Parties filed supplemental bmgfn issues identified at oral argumerg§edDkt.
Nos. 8, 10.)

[I. Discussion

A. Legal Standard

1. Jurisdiction and Adjudicative Power of the Bankruptcy Court

With certain exceptions not relevant herstriit courts have ainal jurisdiction over
all civil proceedings “arising undeor “related to” title 11. See28 U.S.C. § 1334(b). Pursuant
to 28 U.S.C. § 157, district courts may refdf tases under title 11 and all core proceedings
arising under title 11to the district’sbankruptcy courtld. § 157(b)(1). Section 157(b)(2)

provides a non-exclusive list of peedings designated as “cordd. 8§ 157(b)(2). Until



recently, the bankruptcy court’s role dependadvhether the proceeding was “core” or “non-

core.” With respect to core proceedings, thekibaptcy court could issua final determination,

but with respect to non-core proceedings, it was permitted only, in the absence of the consent of
the parties, to “submit proposed findings of fact and conclusions of law to the district court,”
which were then subject to de novaview in the districtourt. 28 U.S.C. § 157(c3ee also

Cent. Vt. Pub. Serv. Corp. v. Herhe841 F.3d 186, 189-91 (2d Cir. 2003) (explaining the role

of bankruptcy courts in cor@nd non-core proceedings).

In Stern v. Marshall564 U.S. 462 (2011), the Supre@eurt altered this framework by
holding that the constitutional grant of judigedwer to Article Ill courts, not the statutory
designation of “core” or “non-core,” determin@bether a bankruptcy judge may issue a final
determination.ld. at 482—87see also Adelphia Recovery Tr. v. FLP Grp.,,IND. 11-CV-

6847, 2012 WL 264180, at *2 (S.D.N.Y. Jan. 30, 2012) (explaiitegis holding that
“Congress’s delineation of core mattersactson 1572(b)(2) overstepd constitutional
boundaries . . . when it allowed bankruptcy ¢etto enter a final judgment on a state law
counterclaim™ (quotingStern 564 U.S. at 503)Dev. Specialists, Inc. v. Akin Gump Strauss
Hauer & Feld LLP 462 B.R. 457, 464 (S.D.N.2011) (noting that afteBtern “identifying a

claim as ‘core’ or ‘non-core’ under the bankruptayw does not necessarily determine whether a
bankruptcy court is constitutionally empowereditally adjudicate the matter”). In holding

that Article 11l did not permit dankruptcy court to finally adjudate the state law counterclaim
at issue irtern the Supreme Court considered: (1)etfter the counterclaim involved a public
or private right; (2) whether ¢hprocess of adjudicating theeditor’s proof of claim would

resolve the counterclaim; and (3) whetherghgies consented to final adjudication by the
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bankruptcy court. 564 U.S. at 478-82, 488-€&% also In re Lehman Bros. Holdings )32
B.R. 203, 209 (S.D.N.Y. 2015) (sam®esidential Funding Co., LLC v. UBS Real Estate Sec.,
Inc., No. 14-CV-3039, 2015 WL 1062264, at (S.D.N.Y. Mar. 6, 2015) (same)f. In re Arbco
Capital Mgmt, LLR 479 B.R. 254, 262 (S.D.N.Y. 2012X(#aining that “the [c]ourt

consider[ed] the three factors emphasize8tarn 1) whether the defendant filed a proof of
claim in the bankruptcy proceedir), whether the right is public or private, and 3) whether the
parties consented to have the bankruptmyrt enter final judgment”).

2. Withdrawalof Bankruptcy Reference

Pursuant to 28 U.S.C. § 157(d), a “district court may withdraw, in whole or in part, any
case or proceeding referred under thisisect. . for cause shown.” Prior 8iern the Second
Circuit held inIn re Orion Pictures Corp.4 F.3d 1095 (2d Cir. 1993),ahcause for withdrawal
should be evaluated based on figetors: “whether the claim @roceeding is core or non-core,
whether it is legal or equitable, and considiens of efficiency, pvention of forum shopping,
and uniformity in the adminisdtion of bankruptcy law.d. at 1101. Thérion Court
emphasized thdfa] district court considring whether to withdrawhe reference should first
evaluate whether the claim is core or non-csirge it is upon thisssue that questions of
efficiency and uniformity will turn.”1d. (italics omitted). Theérion court further reasoned that
“the fact that a bankruptcyoart’s determination on non-coneatters is subject to de novo
review by the district court codllead the latter to conclude that in a given case unnecessary
costs could be avoided by a singleqeeding in the district court.ld. “Conversely, hearing

core matters in a district cowrpuld be an inefficient allocatiasf judicial resources given that
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the bankruptcy court will be more familiar with the facts and issulels.’As relevant here,

“[t]he threshold core/nogore evaluation also determines the relevance of the parties’ jury trial
rights to deciding a motion to withdraw the referendel.” While the “bankruptcy court has the
power to hold jury trials in core proceedinggify trials in bankrupty courts in non-core
proceedings are likely prohibited “due tettistrict court’s de novo review of such
proceedings.”ld. (italics omitted);see also Lehman Bros. Holdings Inc. v. Wellmont Health
Sys, No. 14-CV-1083, 2014 WL 3583089, at (S.D.N.Y. July 18, 2014) (same)lf a case is
non-core and a jury demand has been filed, a clistourt might find that the inability of the
bankruptcy court to hold the trial constitutes caoseithdraw the reference[,] [or] .. .. a

district court also might decide that a case is uhflikereach trial, thait will require protracted
discovery and court oversight befdril, or that the jury demard without merit, and therefore
might conclude that the case at that timbest left in the bankruptcy courtOrion, 4 F.3d at
1101-02. “While the core/non-coretdemination is an importanaétor, courts have repeatedly
emphasized that this factor is not dispositive of a motion to withdraw a referdnae.”

Northeast Indus. Dev. Corbl1l B.R. 51, 53 (S.D.N.Y. 2014) (collecting casesg also In re
Lehman Bros. Holdings Incl8 F. Supp. 3d 553, 557 (S.D.N.Y. 2014) (same). Rather, the
Second Circuit has explained tHahce a district court makes the core/non-core determination, it
should weigh questions of efficiemse of judicial resources, dg[d and costs to the parties,
uniformity of bankruptcy administration, thegmention of forum shopping, and other related
factors.” Orion, 4 F.3d at 1101see also In re Nortlaest Indus. Dev. Corp511 B.R. at 53

(same).
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Following the Supreme Court’s holding$tern courts in this ditrict have taken
different approaches in adapting fBeon factors toSterris holding. See In re Lehman Bros.
Holdings Inc, 532 B.R. at 210 (explaining that “[c]dsiin this district vary in their
interpretation of hovternaffects application of th©rion factors when ruling on a motion to
withdraw the reference”)Some courts have modified the first prongoion (whether a
proceeding is core or non-core) and considareether the bankruptcy court has constitutional
authority to finally agudicate the matter und&tern See idat 210 (collecting cased) re
Connie’s Trading Corp.No. 12-CV-376, 2014 WL 1813751, at *7 (S.D.N.Y. May 8, 2014)
(explaining that “in resolving thmotion for permissive withdrawal, [the court would] first
address whether the bankruptcy court had idaudicative authoritpver the adversary
proceeding undeBternbefore discussing the relevadtion factors”);In re Arbco Capital
Mgmt, LLP, 479 B.R. at 262 (“This Court concludes hase others in thidistrict, that the
relevant inquiry under the first prong of tBeion test is not whether a matter is core or non-
core, but whether the bankruptogurt has the authority to finally adjudicate the mattehi’ye
Lyondell Chem. Cp467 B.R. 712, 719 (S.D.N.Y. 2012) (“Undg&tern it is not the core/non-
core distinction but Article llthat determines the bankruptayuet’'s adjudicative authority.
Thus, a district court . . . must first detene whether or not the bankruptcy court has
constitutional authority to enter final judgment oe ttaim . . . . To the extent the core/non-core
distinction held a privileged position among thaon factors beforétern this is no longer the
case.”);In re Leving No. 11-CV-9101, 2012 WL 310944,*&-3 (S.D.N.Y. Feb. 1, 2012)

(applyingSternrs public rights doctringéo the core/non-cor@rion factor); Dev. Specialists, Inc.
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462 B.R. at 471-72 (modifyinQrion’s core/non-core factor to agant for final adjudicative
authority as determined IStern; see alsdicard v. Avelling 469 B.R. 408, 413 n.3 (S.D.N.Y.
2012) (acknowledginterrs impact on thanalysis of judicial #iciency set out in thérion
factors).

A second approach retains the origi@alon factors and addSterris evaluation of the
bankruptcy court’s constitutional authority to makénal determination as a separate inquiry.
See In re Lehman Bros. Holdings |n832 B.R. at 210 (collecting case8yjelphia Recovery
Trust 2012 WL 264180, at *3 (“AfteBtern a court’s considerationf a motion to withdraw
reference to bankruptcy cdwhould—in addition to th®rion factors—include consideration
of: whether the claims at issue involve a publiprivate right; whether the claims will be
resolved in ruling on a creditor’s proof of claihany; and whether thgarties consent to final
adjudication by a non-Article Il tribunal.”see also Madison Bentley Assocs. v. Bentley
Manhattan Inc., LLC474 B.R. 430, 435 (S.D.N.Y. 2012) (same).

Finally, some district courtsave continued to apply tl@rion test as originally
conceived with no modification in light of tf&ernholding. See In re Lehman Bros. Holdings
Inc., 532 B.R. at 210 (collecting caseBktended Stay, Ing. Blackstone Grp466 B.R. 188,
204 (S.D.N.Y. 2011) (“As an initianatter, there is nothing iternto suggest that the statutory
distinction between core clainasid non-core claims is an inappropriate consideration when
analyzing permissive witlrawal under [8] 157(d).”see also In re Coudert BroNo. 11-CV-
4949, 2011 WL 7678683, at *3-5 (S.D.N.Y. Sept. 23, 2@@djnting motion to withdraw the

reference with respect to non-cataims). In a previous decision, this Court concluded “that the
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first of theOrion factors, originally thestatutory core/non-core diisction, should include the
guestion of whether the bankruptcy court hasstitutional authority to enter a final decision
underStern” Dynergy Danskammer, L.L.C. v. Peabody COALTRADE Int’| Bb F. Supp.
2d 526, 530 (S.D.N.Y. 2012) (explainitlge Court’s reasoning in jaimg “the other courts that
have applied a modified analysithe core/non-core factor underion to account for the
Article 11l requirements and exceptions articulate&tarn”). In other words, the Court applied
the first approach, described above, and will disso for the purpose of resolving the instant
Motion.

B. Analysis

The Court now considers each of the fmgon factors, as modified bgtern whether
the bankruptcy court has final adjoative authority over the clairghether the claim is legal or
equitable; and consideratioatefficiency, prevention of forum shopping, and uniformity in the
administration of bankruptcy law.

1. The Bankruptcy Court’s FihAdjudicative Authority

As discussed above, the first inquirywbkether the bankruptcy court has final
adjudicative authoritpver the claims at issue und&terris constitutional analysisSee In re
Connie’s Trading Corp.2014 WL 1813751, at *7 (exqihing that “afteiStern most courts hold
that the first inquiry is whetlmehe bankruptcy court has finadljudicative authority over the
claim” and, therefore, “in resolving the motion fegrmissive withdrawal, [the court would] first
address whether the bankruptcy court [hatflfadjudicative authoritgver the adversary

proceeding undeBternbefore discussing the relevadtion factors” (internal quotation marks
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omitted)). TheSternCourt explained that Article Il protects liberty “through its role in
implementing the separation of powers” and “by specifying the defining characteristics of Article
lIl judges.” 564 U.S. at 483. Therefore, “in gealeCongress may not ‘withdraw from [Article
[1] judicial cognizance any matter which, from riature, is the subjeof a suit at the common
law, or in equity, or admiralty.”ld. at 484 (quotindMurray’s Lessee v. Hoboken Land &
Improvement Co59 U.S. 272, 284 (1856)). Consistent witils principle, the Supreme Court
set forth three instances where alkvaptcy court may adjudicate finally a claim at issue: (1) if
the claim involves a public right; Y2 the process of adjudicaty the creditor'roof of claim
would necessarily resolve a counterclaim; or (3héf parties consent to final adjudication by the
bankruptcy court.See idat 478—-82, 488-9%ccord In re Lyondell Chem. Gal67 B.R. a¥720
(applying these three considerations in decidagion to withdraw bankiptcy reference).

In support of the instant Math, Magee argues that the Adsary Proceeding “primarily
raises non-core, common law claims,” and thghY Bankruptcy Court does not have power to
finally determine those common-law clainesen though Magee has filed claims in the
bankruptcy case.” (Renewed Mot. To Withdraw Beference (“Mot.”) T 3 (Dkt. No. 1).) In
contrast, the Trustee contendatthlthough it is undisputed thdtagee has timely asserted jury
trial rights and withheld hisansent to holding a jury triéth the Bankruptcy Court, the
Bankruptcy Court has the power to enter a findgment on all of the claims in the Adversary
Proceeding because Magee has “relinquished aaypteirticle 11l or jury trial rights by filing
proofs of claim,” and the claims in the Adsary Proceeding derive exclusively from the

Bankruptcy Code, are claims that invoke 181C. § 502(d), and/or are claims that will
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necessarily be decided as parthad claims-allowance process. €M. of Law of PI. in Opp’n to
Mot. for an Order Withdrawing the Referen¢Bl.’s Opp’n”) 9-19 (Dkt. No. 4).) The Court
considers these arguments in lighStérnas to each type of chaithat the Trustee asserts
against Magee.

a. Counts One, Fourteen, Fifteen, and Nineteen

Count One for Breach of Fiduciary Duty and Corporate Waste, (Compl. 1§ 333-523),
Count Fourteen for Contribution under N.Y. CPLR 88 1401 and 1#D2]f(1257-65), Count
Fifteen for Aiding and Abettin@reach of Fiduciary Dutiesid. 1 1266—71), and Count
Nineteen for Alter-Ego, (Am. Compl. 11 1305—-0&e state common law uses of action that,
absent other circumstances, do not qualifgwdic rights over which the Bankruptcy Court has
final adjudicative authoritysee In re Arbco Capital Mgmt., LI.R79 B.R. at 263, 266 (holding
that “the four state common law claims (aigliand abetting a fraud, breach of fiduciary duty,
breach of contract and negligence)” “involve raore proceedings and are indisputably private
rights”); cf. Goodkin v. United Stateg73 F.2d 19, 23 (2d Cir. 1985) (explaining that “[t]he law
of contribution in New York has both common lawd [state law] statutory roots” (citations
omitted)). The Trustee concedes as muskelPl.’s Opp’n Ex. B (noting that all four counts
have “Article Il [d]eterminatbn [r]ights [g]enerally”).)

Nevertheless, the Trustaegues that by filing Clair82, which “asserts in the
Bankruptcy Court myriad commonwveequitable and legal clainagainst the estate and other
Principals of the Debtor, allegingpter alia, direct and derivativdaims for breach of fiduciary

duties, mismanagement, gross negligence pagalch of an operating agreement,” and Claim 38,
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that Magee has “made resolution of the Trustekigns integral to the restructuring of the
debtor-creditor relationship,na the Bankruptcy Court thus hide authority to enter final
judgment as to these otherwise common lawrd@ai (Pl.’s Opp’n 17 (italics and internal
guotation marks omitted).) The Supreme CoufBtern however, made clear that the relevant
inquiry “is whether the don at issue stems from the bankruptcy iteeivould necessarily be
resolved in the claims allowance procésStern 564 U.S. at 499 (emphasis addekh) other
words, the fact that Magee haled proofs of claim is relevant, babt sufficient, in determining
whether the Bankruptcy Court is constitutionallyrpited to enter a final judgment as to these
claims. Cf. In re CBI Holding Cq.529 F.3d 432, 466 (2d Cir. 200@xplaining that “filing a
proof of claim is a necessary but not sufficiemdition to forfeiting a creditor’s right to a jury
trial”). Rather, the Court must analyze whethie deciding Magee’proofs of claim, the
Bankruptcy Court would neces#ig resolve the claims ithe Adversary Proceedingee Picard
v. Estate of Madof464 B.R. 578, 586 (S.D.N.Y. 2011) (“Und&tern the bankruptcy court
retains authority to determine all of the [tJrustee’s common law claims to the extent that it must
do so to determine the allowance or disalloee of [the creditorgproof of claim.”);In re
Salander O'Reilly GalleriesA53 B.R. 106, 118 (Bankr. S.D.N.Y. 2011) (explaining that “it is
clear” fromStern“that the Bankruptcy Court is empowerto apply state law when doing so
would finally resolve a claim”aff'd, 475 B.R. 9 (S.D.N.Y. 2012).

Claim 52, in which Magee sought damages ftbmDebtor in excess of $30 million, is
no longer pending for resolution before the Bampikcy Court. Instead, the Bankruptcy Court

expunged Claim 52 by order dated July 6, 2012. si®irff. Exs. 7-8.) The Court notes that
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there was overlap between the issues that Claim 52 presented and the issues implicated in the
Trustee’s counterclaims against Magee. Indasdhe Trustee points plaim 52 alleged or
otherwise implicated issues relating to “diraod derivative claims for breach of fiduciary
duties, mismanagement, gross negligence, agachrof an operating agreement.” (Pl.’s Opp’n
17.) Accordingly, this is not a case where pheof of claim submitted by the relevant creditor
was markedly different from the issues raisethandebtor’s counterclainagainst that creditor.
Cf. Residential Funding Ca2015 WL 1062264, at *4 (holding thidite bankruptcy court lacked
the constitutional authority to issue a final judgrhin the relevant core proceeding because,
among other things, “[t]he [b]ankruptcy [c]awr[ould] not completely dispose of the
counterclaims when it adjudicaté[the movant’s] proof of claini,as the “claims in [the] action
and the [relevant proof of claim] [were] basadwholly distinct confacts, involving entirely
different sets of loans” (internal quotation marks omittdd®sCap Liquidating Tr. v. PHH
Mortg. Corp, 518 B.R. 259, 265 (S.D.N.Y. 2014) (holding that the bankruptcy court did not
have final adjudicative authority where “thankruptcy court wlould] not dispose of the
counterclaims when it adjudicate[d] [the] proofatdim” because “[tlhe proof of claim [arose]
from post-petition contracts, while the countams [were] based on unrelated pre-petition
agreements”).

Nonetheless, while Claim 52 and many of ¢tkeems in the Adversary Proceeding were
based on similar facts, Claim 52 has begruaged on the motion tiie Trustee, and the
Bankruptcy Court’s order expungiigis claim plainly did not flly resolve thecounterclaims

the Trustee asserts here. MorapWeere is no longer any possibjlthat in resolving Claim 52
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the Bankruptcy Court will necesilg resolve these counterclaims. In other words, timing
matters—while it may have been prematurddoide that the Bankruptcy Court would not
necessarily resolve the Trustee’s state daunterclaims whil€laim 52 was pendingee

Picard, 464 B.R. at 586 (declining teithdraw the reference to the bankruptcy court where “the
[tlrustee’s common law clais might still be resolved as paftthe allowance or disallowance of
[the movants’] proof of claimand it would be premature tosiist that the common law claims
be litigated in an Article Ill court” (intern@uotation marks omitted)), now that Claim 52 is
expunged, the facts at issue in this Adversargé®ding will not be necessarily resolved by the
Bankruptcy Court. Accordingly, because thenBaiptcy Court’s resolutin of Claim 52 did not
resolve, let alone fully resolve the state law counterclaims at issue here, Magee’s filing of Claim
52 does not give the Bankruptcy @bthe power to enter finalfigment on these counterclaims.
See Sec. Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec.,1931 B.R. 439, 455 (Bankr.
S.D.N.Y. 2015) (“The Court’s authority to entefinal judgment depends, therefore, on whether
a particular defendafiiled a claim thats still subject tallowance or disallowance through the
claims allowance process.” (emphasis addedl));[N]o 8 502(d) dislowance claim would lie
against a defendant who filed a claimat has been finally disallowed.Dynegy Danskammer
905 F. Supp. 2d at 532 (holding that the bankruptayt lacked final adjudicative authority over
the relevant claim, because, among other things, ptimary facts at issue in the breach of
contract claim . . . [would] not be resolvied the bankruptcy courtadjudication of [the

estate’s] title 11 petition”)Picard, 464 B.R. at 586 (explaining that und&tern “because the

bankruptcy court’s resolution ofélcreditor’s proof of claim fodefamation did not fully resolve
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[the] tortious interferenceotinterclaim, Congress could riptpass Article 11l and vest the
bankruptcy court with the power to engefinal judgment on that counterclaimtf, Stern 564
U.S. at 503 (“The [b]ankruptcy [c]ourt lackéte constitutional authority to enter a final
judgment on a state law counterclaim tisatot resolvedn the process aliling on a creditor’s

proof of claim.” (emphasis added)).

3 To the extent the Trustee relies on Bterncases for the proposition that “the fact that
[Claim 52] was expunged does noteese the effects dfaving filed it,” the Court does not find
these cases persuasiv&eé€Pl.’s Opp’n 16 n.13 (citing, inter alitn re WorldCom, InG.378
B.R. 745, 754-56 (Bankr. S.D.N.Y. 200%);re Enron Corp,. 349 B.R. 108, 114 n.2 (Bankr.
S.D.N.Y. 2006)).) Sternsuggests that the relevance of filagroof of claim to the Article 11l
analysis is limited by its practical implications the claims resolution process. In particular,
the justification for the “necessarily resolved” rigdepractical: where a Trustee’s counterclaims
are resolved by the bankruptcy court in the precésdjudicating a creditor’s proof of claim,
the creditor has “no basis” for ak@nding a second adjudication bbse claims in an Article IlI
court. Stern 564 U.S. at 496Gee also id(distinguishingKatchen v. Landy382 U.S. 323
(1966),0n the ground that “[o]nce the [bankruptcyleree [ruled on the Trustee’s voidable
preference issue in order to adjudicate theitoes proof of claim], nothing remain[ed] for
adjudication in a plenary suit; such a suit wdodda meaningless gesture” (internal quotations
omitted));id. at 503 (“The Bankruptcy Court below lackéx® constitutional authority to enter a
final jJudgment on a state law counterclaim thatasresolved in the process of ruling on a
creditor’s proof of claim.”)cf. Ralph BrubakerA “Summary” Statutory & Constitutional
Theory of Bankruptcy Judges’ Coreriddliction after Stern v. MarshalB6 Am. Bankr. L.J. 121,
177-78 (2012) (noting that the question of whetfieal adjudication of a nonbankruptcy state-
law counterclaim is properly within a non-Argclil bankruptcy judge’s core jurisdiction” will
often “depend upon the precise positions of thagsend the evidence presented” and that the
bankruptcy judge “should be alilelet the actual evidence pesded and the ultimate decisional
needs of the particular casassue dictate the full extent ofsfiner adjudicatory authority over
state-law counterclaims”).

Moreover, inKatchen the Supreme Court explainedtlits decision was “governed by
the traditional bankruptcy law that he who invelke aid of the bankruptcy court by offering a
proof of claim and demanding its allowance must abid#hnéyonsequences of that procedure
and that, accordingly, the Couvas not addressing a “demand by the trustee for affirmative
relief, all of the substantiabttual and legal bases for whigave not been disposed of in passing
on objections to the clairh Id. at 332 n.9 (emphasis added) (internal quotation marks omitted).
Here, “all of the substantial factual and legadds of the Trustee’s claims “have not been
disposed of in passing on objections to [C]laim [52]” (and no longer can be). While Magee
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Even if the disallowance of Claim 52 svagnored, the Courtif finds that the
relationship between Claim 52 and Counts One, teéeur Fifteen, and Nineteen is insufficient to
satisfySternis requirement that the counterclaims leeessarily resolved by the creditor’'s proof
of claim. Though there was overlap betweenisbaes that Claim 52 presented and the issues
implicated in the Trustee’s relaviacounterclaims against Magesemeoverlap of issues
between a proof of claim and a Trustee’s ¢eteiaims is not sufficient to provide the
bankruptcy court with final adglicative authority over the Trustee’s common law claims; rather,
the claims mustecessarily be resolvead the claims allowance procesSee Stern564 U.S. at
497 (explaining that if the bankruptcy court makastual and legal determinations that [are]
not disposed of in passing on objections to [thebpof claim,” its exercise of final adjudicative
authority over the counterclaim is unconsional (internal quotation marks omittediy);re
Lehman Bros. Holdings Inc480 B.R. 179, 191 (S.D.N.Y. 2012) (“[E]Jven assuming that there is
some overlap between [the] plaifgifliability theories and [the editor’s] right to recover from
the estate, [the] [p]laintiffs’ damages claim will not ‘b@mpletelyresolved in the bankruptcy
process of allowing or disallowinghi¢ creditor’s] claims.” (quotinétern 564 U.S. at 487));
accord In re Emerald Casino, Inet67 B.R. 128, 132-33 (N.D. 1l2012) (holding that, despite
acknowledgement that some factisslues related to trustee'sunterclaims will be decided as
part of the claims resolution processu¢h] overlap may not be enough to escap&tam

holding”).

must “abide by the consequences of trecpdures” used to resolve Claim 52, those
consequences, as it so happened, had no efigbe claims asserted by the Trustee against
Magee.
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The Trustee has not “demonstrate[d] thattefactual and legal element of [these]
claim[s] will be decided in the claims allom@e process such that after the process ‘nothing
remains for adjudication in a plenary suitlti re Lehman Bros Holdings Inet80 B.R. at 190
(quotingStern 564 U.S. at 496). As relevant to Caufiine and Fifteen, under New York law, a
“counterclaim for breach of fiduciary duty involvéhree elements: ‘(i) the existence of a
fiduciary duty; (ii) a knowing breach of that gutnd (iii) damages resulting therefromL’evy
v. Young Adult Inst., Inc103 F. Supp. 3d 426, 441 (S.D.N.Y. 2015) (quodiognson v. Nextel
Commc'ns, In¢.660 F.3d 131, 138 (2d Cir. 2011)). Imrtpy“a claim of aiding and abetting
breach of fiduciary duty has three elements} the existence of a breach of fiduciary
obligations, of which the aidend abettor had actual knowled¢®) the defendant knowingly
induced or participated in theach; and (3) the plaintiff seffed damages as a result of the
breach.” Marino v. Grupo Mundial Tenedora, S,810 F. Supp. 2d 601, 613 (S.D.N.Y. 2011)
(citing In re Sharp Int'l Corp, 403 F.3d 43, 49-50 (2d Cir. 2005)). Relevant to Count Fourteen,
“[ulnder New York law, a contribution claim aeis among ‘two or more persons who are subject
to liability for damages for the se . . . injury to property.”SPV OSUS Ltd. v. UBS AfSo.
15-CV-619, 2015 WL 4079079, at *2 (S.D.N.Y. Jdly2015) (second alteration in original)
(quoting N.Y. C.P.L.R. § 1401). Finally, as@ount Nineteen, “New York law allows the
corporate veil to be pierced either when theffeaigsd or when the corporation has been used as
an alter ego.”Itel Containers Int’l Corp. v. Atlanttrafik Express Serv. |.&9 F.2d 698, 703
(2d Cir. 1990) (emphasis omitted). “The lattermally requires ‘a showing of . . . complete

control by the dominating corpation that leads to a wroragainst third parties.”Int’| Equity
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Inv., Inc. v. Opportunity Equity Partners, Ltd.75 F. Supp. 2d 456, 459 (S.D.N.Y. 2007)
(alteration in original) (quotingVm. Passalacqua Builders, Inc.Resnick Developers S., Inc.
933 F.2d 131, 138 (2d Cir. 1991)).

Claim 52 appears to have been addressecifggally to the actions of the Debtor
“through its Managing MembeMitchell Klein,” (seeClaim 52 at unnumbered 4), and not
Magee. The Trustee does not explain how reswoiuf that claim would olve critical issues
underlying Counts One, Foedn, Fifteen, and Nineteagainst Magegsuch as what fiduciary
dutiesMageeowed the Debtor, whethdftageeengaged in the fraudulefinancial transactions
and other activities Eged by the Truste&)agee’sresponsibility or faulfor damages relative to
other Principals of the Debtor, or whetihéageeexercised sufficient control over the Debtor to
determine the Debtor was merely Magee’sradigo. Because “there waever any reason to
believe that the process ofjadicating [Claim 52] would necessarily resolve [Plaintiff’s
common law] counterclaim[s]” against Meg, the Bankruptcy Court does not have
constitutional authority to adglicate those counterclaimStern 564 U.S. at 497.

Magee also filed Claim 38, seeking $609,448.46rfoney loaned pursuant to an alleged
promissory note. Unlike Claim 52, Claim B8s not been expunged and is pending for
resolution before the Bankruptcy Court. As discussed, the Court must assess whether “each
factual and legal element of [the Trustee’s] various [state common law] claims will
be . . . resolved” by Claim 38n re Lehman Bros. Holdings Inet80 B.R. at 190 (internal
guotation marks omitted). The Complairlegkes that on November 18, 2010, Magee filed

Claim 38 “on account of Magee’s ‘loan account’ witle Debtor.” (Compl. { 306.) The Trustee
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claims that “[a]n examination dhe Magee loan account revetdat it was used more like a
personal piggy bank and means of receiving unwggthcompensation from the Debtor in the
form of interest.” Id. § 307.) According to the Trusté¢he Debtor only received $772,658.50
from Magee on account of his loan accouat, “[ijn exchange for the $772,658.50 in cash
received by the Debtor, Mageeceived significant transferatk, including, among others:
$700,000 to his company, Commercial Constargt$310,000 to the United States Treasury on
account of his personal income taxes; $651@08ew York State; $38,858.86 to American
Express; and $440,861.62 in interest payments.{{| 307-08.) Magee argues that resolution
of Claim 38 will require a court to determine “fijoof of money loaned; and (ii) proof of the
existence of any avoidable transfers.” (eMem. 19.) Although the Trustee spends a
considerable amount of time explaining theeeffof Claim 52 on the state common law claims,
he does not address the effetClaim 38 on the state commonvalaims or otherwise respond
to Magee'’s representation of whrasolution of Claim 38 will entail. In any event, as with Claim
52, the Court is not convinced that a decision oetiwr to allow or disallow Claim 38 will fully
resolve the state common law claims. For exairtplere is no reason to conclude that a
determination of proof of money loaned ldagee would somehow require the Bankruptcy
Court to adjudicate the extenttbie fiduciary duties owed by Mae to Debtor, the relative fault
or responsibility Magee psesses for the Debtor’'skes relative to thelwtr Principals, or the
extent to which the Debtavas merely Magee’s alter-ego.

Accordingly, in the absence of any indicatibat resolving these claims is necessary to

rule on Magee’s proofs of clairage In re Lehman Bros. Holdings 1480 B.R. at 190
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(explaining that the court waanconvinced that each factiuand legal element of [the]

[p]laintiffs’ various claims woulde . . . resolved” “in order to kion [the creditor’s] proof of
claim” (internal quotdion marks omitted))which, as discussed above, there is not, Count One,
Count Fourteen, Count FifteemdaCount Nineteen are private rights and the Bankruptcy Court
does not have final adjudicative authority over these claims.

b. Counts Two Through Nine and Count Sixteen

The causes of action in Counts Two througheé\are based on federal bankruptcy law,

and seek return of Debtor’s propedyrrently under Mgee’s control,geeCompl. 1 528-32),

4 The Supreme Court has recently reaffirmeat frarties can consent to final adjudication
by a bankruptcy court, even wherttlaims at issue are so-callétérnclaims,” over which the
bankruptcy court would otherwise lack cangtonal authority to finally adjudicateSee
Wellness Int’'l Network, Ltd. v. Sharif35 S. Ct. 1932, 1942 (2015). Here, the Trustee argues
that Magee has consented to a final adjudicadif the Trustee’s common law claims by the
Bankruptcy Court because he filed two proofslafm and litigated those claims to a certain
extent in the Bankruptcy CourtS€eSuppl. Mem. of Law of PI. in Opp’n to Mot. for an Order
Withdrawing the Reference (“P$.'Suppl. Mem.”) 9-10 (Dkt. No. 8) However, as the Court
explained inStern a creditor does not consent to fiadjudication of a debtor’'s common law
counterclaim merely by filing a proof claim, because such a cited “ha[s] nowhere else to go
if he wishe[s] to recover &dm [the debtor’s] estate.Stern 564 U.S. at 493 (citing
Granfinanciera, S.A. v. Nordberg92 U.S. 33, 59 n.14 (1989)).

While Magee’s filing of the proofs of claim, and, as pointed out by the Trustee, failure to
contest the Bankruptcy Court’s aatity to disallow Claim 52,9eePl.’s Suppl. Mem. 10), could
amount to consent as to the Bankruptcy Coat'thority to issue a final judgment as to his
proofs of claimsee Stern564 U.S. at 480-81, such actions doarabunt to consent as to final
adjudication as to the Trustee’s common law clases,id.at 493, especially where Magee’s
amended answer demanded a jury trial and rdise=€ourt’s lack of constitutional authority as
an affirmative defense, (Am. Answer { 1388 riBa Ct. Dkt. No. 41)), and where he filed his
initial motion to withdraw the reference lesathiwo months afteiling the amended answer,
see Roell v. Withrowb38 U.S. 580, 590 (2003) (noting that a party implicitly consents to a
court’s jurisdiction where “the litigant or counseds made aware of the need for consent and
the right to refuse it, and dtiloluntarily appearetb try the case before the [m]agistrate

[Judge”).
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and avoidance of various payments maddagee based on different fraudulent conveyance
theories, $ee id 11 544—1205). The Trustee also seeks attorsiiges in connection with the
avoidance of the fraudulent conveyanceSegid 1 1206—08.) Count Sixteen contains an
objection to Magee’s proofs of claim,dught pursuant to 11 U.S.C. § 502(dd. ([ 1272-75,
1288.)

The Trustee argues that Magee'’s filingwb proofs of claim triggered the claims-
allowance process in 11 U.S.C. 25hd that subsection (d) “perdisallows certain creditor
claims.” (Pl.’s Opp’n 14 (italics omitted).) HUs, the mere act of filing a proof of claim on any
grounds unconditionally submits the merits btaunterclaims listed in § 502(d) to the
bankruptcy court’s authority tenter Final Judgment.”ld.)®

Section 502(d) states:

Notwithstanding subsections (@)d (b) of this section, theurt shall disallow any claim

of any entity from which property is recaable under section 542, 543, 550 or 553 of this

title or that is a transferee of a tragrs@voidable under seéoh 522(f), 522(h), 544, 545,

547, 548, 549, or 724(a) of this éiflunless such entity oratisferee has paid the amount,

or turned over any such propertor which such entity or&nsferee is liable under section
522(i), 542, 543, 550, or 553 of this title.

5> Because 11 U.S.C. § 544(b) allows a gadb avoid only transfetthat are “voidable
under applicable law,” each fraudulent translarm brought by the Trustee under that section is
paired with a different section of MeYork’s Debtor and Creditor Law.SeeCompl. 139, 154,
169, 184, 199.)

® Indeed, Magee appears to concede at thasthe Bankruptcy Court has constitutional
authority to enter final judgment on theddulent conveyance clainf€ounts Three through
Nine). SeeDef.’s Mem. 18 & n.8 (noting that “[a] dexion by the [Blankrumty [Clourt in this
case to allow or disallow Mag’s proof of claim for money &med will not find the facts
essential to establish or negate fhrustee’s various common-law claimas)east not those other
than the fraudulent conveyance clajirend that § 502(d) “requisethe return of avoidable
transfers such as fraudulent conveyances befareditor’s claim mape allowed” (emphasis
added).)
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11 U.S.C. 8 502(d). Because 8§ 502@fuires that any creditor claimust bedisallowed if the
entity filing the claim possessesperty recoverable under, intdiaa § 542, or ighe transferee
of a transfer avoidable undeénfer alia, 88 544 or 548 (and ma@rable under § 550), unless the
entity has turned over the praopg the causes of action in Counts Two through Nine, which are
brought pursuant to 88 542, 544, 548, and 550, wowddéssarily be resadd in the claims
allowance processS3tern 564 U.S. at 499, and thus the Bargcy Court can constitutionally
enter final judgment on those clairhs.

The Supreme Court addressesirailar factual scenario iKatchen v. Landy382 U.S.
323 (1966), where a former officef a debtor filed two claims the debtor’s bankruptcy
proceeding and the trustee responded with a @e@sserting that various payments the officer
made from the debtor’s funds befdr@nkruptcy were voidable preferencdg. at 325. The
Court rejected the officer’'s argamt that final adjudication of ¢htrustee’s avoidance claims by

the bankruptcy court would violate his SetreAmendment rights to a jury triald. at 3362

" The same is true, of course, with resgedCount Sixteen of the Complaint, which is
the Trustee’s formal objection to claim under § 8)24lleging that Magereceived transfers of
property recoverable pursuant tol1S.C. 88 544, 547, 548, and/or 538ee, e.gIn re
Settlers’ Hous. Serv., InG05 B.R. 483, 495 (N.D. Ill. 2014y ¢ting that “of course” it would
be “necessary” for the bankruptcy court to resa@wroof of claim itself under § 502(d) (internal
guotation marks omitted)).

8 AlthoughKatchenaddresses Seventh Amendment juigl rights, the same framework
applies to the consideration of whether a nonefatlll tribunal can finally decide a claim.
Indeed, theSternCourt relied orKatchenand other cases in the Seventh Amendment context
when considering whether the bankruptcy courtd@tstitutional authority to finally adjudicate
certain claims.See Sternb64 U.S. at 495-98ge alsd®ec. Inv'r Prot. Corp. v. Bernard L.
Madoff Inv. Sec. LLGA90 B.R. 46, 50 n.1 (S.D.N.Y. 2013) {my that “the same framework
applies to both issues”).

28



The decision turned on the fact that the officad filed claims in the debtor’s bankruptcy
proceeding:

[A]lthough [the officer] might be entitled ta jury trial on the issue of preference

if he presented no claim in the bankryppcoceeding and awaited a federal plenary

action by the trustee, when the same issisesas part of the process of allowance

and disallowance of claims,i# triable in equity.

Id. (citation omittedf. Where a creditor files a claim, fpsoper share of the debtor’s res “can
neither be determined nor allowed until the creditor disgorges the alleged voidable preference he
has already received.Id.

The Supreme Court reaffirmeide principle that a credit@’filing of a proof of claim
transforms certain of the trustee’s otherwise legal claims related to the claim into equitable
claims that a bankruptcy cduwould finally decide througits subsequent rulings in
Granfinanciera, S.A. v. Nordberg92 U.S. 33 (1989), arichngenkamp v. Cuj@98 U.S. 42
(1990). See Granfinancierad92 U.S. at 58 (readir¢atchenas “holding that, under the Seventh
Amendment, a creditor’s right to a jury triah a bankruptcy trusteefseference claim depends
upon whether the creditor ha[d] submitted a claim against the estaa)jenkamp498 U.S. at
44 (“[T]he creditor’s claim and the ensuing mefnce action by the trustee become integral to
the restructuring of the debtor-creditetationship through the bankruptcy courtuity

jurisdiction.”). Finally, the Supreme Court’s decisionSterndoes not alter th€atchenline of

cases but does clarify exactly when a creditolisgiof a proof of claim transforms legal claims

% Katcheninvolved the “statutory predecessor” of 11 U.S.C. § 502h,Sec. Inv'r Prot.
Corp., 490 B.R. at 54, which required that a claimdsallowed when the creditor had “received
or acquired preferences voidwidable under this title Katchen 382 U.S. at 330 (alteration
and internal quotation marks omitted).
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into equitable ones. Specifically, thjority explained that the resultskatchenand
Langenkampvere appropriate becautbe action[s] at issue stem[med] from the bankruptcy
itself or would necessarily be resolved in the claims allowance procetsrj 564 U.S. at 499.
Because the Trustee’s claims in Ctsuhwo through Nine and Sixteen “would
necessarily be resolved in the claims alloe&aprocess,” which was invoked by Magee, the
bankruptcy court has the constitunal authority to entertiial judgment on those claimSee In
re Bernard L. Madoff Inv. Sec., L|.@40 F.3d 81, 95 (2d Cir. 2014)dlding that the bankruptcy
court had constitutional authority to enter finalgment on trustee’s fraudulent transfer claim
because the defendants “filed a proof of claantl “[ijn order to rule on that claim, the
[b]ankruptcy [c]ourt was required to first resolve the fraudulent transfer isSex);Inv'r Prot.
Corp. v. Bernard L. Madoff Inv. Sec. LI €90 B.R. 46, 55 (S.D.N.Y. 2013) (“Thus, under
Katchen whenever the [blankruptcy [c]ourt mussolve a § 502(d) claim brought by the
[trustee, it may also finally déde avoidance actions to the exttéhat those actions raise the
same issues as the § 502(d) claim and thus would ‘necessarily’ be resolved loyrg.”);
Quebecor World (USA), Inc491 B.R. 379, 384 (Bankr. S.D.N.Y. 2013) (relyingkaichen
andLangenkampo hold that, because defendant filgar@of of claim, the bankruptcy court had
constitutional authority to issue a final judgrhen the plaintiff's prefegntial transfer claims,
because those “claims would necessarily be resolved in ruling on the [d]efendant’s proof of
claim as a result of [8] 508) of the Bankruptcy Code”)n re Tronox Inc.503 B.R. 239, 345

(Bankr. S.D.N.Y. 2013) (finding “there was noagtion that the proces$ adjudicating [the
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creditors’] proofs of claim reqred resolution of [thigp]laintiffs’ fraudulent conveyance and
other claims against the [creditors]” (internal quotation marks omitted)).

c. Count Eleven

Count Eleven seeks a judgment against Magee of not less than $1.439 million under a
conversion theory, alleging thistagee personally collected aretained for his own personal
use debt payments owed to the Deb{@ompl. 1 1222—-29.) The Trustee concedes that
conversion is a common law clatimat generally must be finalgdjudicated by an Article Il
court. (Pl.’s Opp’'n Ex. B at 2.) The Trestargues, however, that the conversion claim seeks
recovery of the “exactame funds” as those sought throtig Trustee’s turnover and fraudulent
conveyance claims, which means that the comu#eidaim “will necessarily be determined by
the Bankruptcy Court in connectiavith [the] various turnoverral avoidance actions implicated
by 8§ 502(d), and is integral todltlaim-allowance process.” I(B Opp’n at 18.) The Court
agrees.

As discussed above, Magee’s filing of a prob€laim automatically triggers the claims-

allowance process and, as part of that pro&S82(d) requires reidion of the Trustee’s

10 The Bankruptcy Court has constitutional authority to enter final judgment on the
turnover claim in Count Two for the additionaésen that the claim “stems from the bankruptcy
itself.” Stern 564 U.S. at 49%ee also In re Pali Holdings, Inc188 B.R. 841, 848-52 (Bankr.
S.D.N.Y. 2013) (finding that banlptcy court has constitutional authority to enter final
judgment on turnover claim under 8§ 542 becauise'simply an effort to recover
property . . . that ialreadyproperty of the estate”).

Additionally, the Court notes that, W Claim 38 seeks only $609,448.46, and the
Trustee seeks to recover over $40 million frongekafor various fraudulent transfers, “once a
creditor has filed a claim agwit the estate, the bankruptoysiee may recover the full amount
of any preference received byetbreditor-claimant, even if & amount exceeds the amount of
the creditor’s claim.”Granfinancierg 492 U.S. at 59 n.14.
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turnover claim under § 542. Under § 542, an entitgtrtwrn over property to the Debtor if the
entity is “in possession, custody, amdrol” of “property that the truee may use, sell, or lease.”
11 U.S.C. § 542(a). Under New York law, “cension takes place when someone, intentionally
and without authority, assumes or exercisegrobover personal propgrbelonging to someone
else, interfering withhat person’s righof possession.’Palermo v. Taccon®13 N.Y.S.2d 859,
863 (App. Div. 2010) (internal quotation marks omitted). “Two key elements of conversion are
(1) [the] plaintiff’'s possessory right or interéstthe property . . . an®) [the] defendant['s]
dominion over the property or interence with it, in derogation fthe] plaintiff's rights.” Id.
(alteration and internal quotation marks omittege also Dobroshi v. Bank of Am., N286
N.Y.S.2d 106, 109 (App. Div. 2009) (same). Becaugh@tomplete overlap in the elements of
each claim, the Court finds that resolution @ ffrustee’s turnover claim—which, again, will be
resolved as part of the claims allowancegess triggered by Magee’s proof of claim—uwiill
“necessarily resolve Stern 564 U.S. at 497, the Trustee’s conversion claim, In re Tolliver

464 B.R. 720, 741 (Bankr. E.D. Ky. 2012) (findithat common law conversion claim would
necessarily be resolved bjaims allowance procesd$jut see In re SurfaceMax, In&o. 14-
CV-5896, 2015 WL 5676776, at *5 (Bankr. E.D. N&pt. 25, 2015) (finding that common law
conversion claim would not necessarilyrbsolved by claims allowance procesakcordingly,

the bankruptcy court has final adjudicative autiyayver the Trustee’s cwersion claim.

d. Counts Seventeen and Eighteen

Counts Seventeen and Eighteen assert clanmesquitable subordination of Magee’s

claims under 11 U.S.C. 8§ 510(b) and recharactioizaf Magee’s claims from debt to equity,
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respectively. $eeCompl. 11 1289-1304.) The Court agreéh whe Trustee that such claims
“effect the equitable adjudication ofeditors’ hierarchically-orderetlaims against the res of the
estate” and as such the Bankruptcy Court has dtythorfinally adjudicate such claims that “do
not exist independent of a bankruptcy cad@l.’s Opp’n 13 (itiics omitted).)

In particular, “the [claims in Counts Seveah and Eighteen] stenffpm the bankruptcy
itself [and] would necessarily be resolved in ¢k@ms allowance process” initiated by Magee’s
filing of his proof of claim. Stern 564 U.S. at 49%ee also In re Lyondell Chem. C467 B.R.
at 719 n.5 (noting that the opposition party aaed that the bankrugpt court had final
adjudicative authority over ¢hequitable subordination atai“because this claim would
necessarily be resolved inetislaims allowance processiy re TP, Inc, 479 B.R. 373, 387
(Bankr. E.D. N.C. 2012) (finding “equitable sutdmation/recharacterization” claim satisfies
Sternbecause it “directly attacks the amount sethfbst [the defendant] in the proof of claim”),
reconsideration deniedl86 B.R. 698 (Bankr. E.D. N.C. Feb. 19, 2018)re Blixseth No. 09-
CV-60452, 2011 WL 3274042, at *11 (Bankr. @ont. Aug. 1, 2011) (“[T]he equitable
subordination . . . claims arise from the Bankeypfode and the claims allowance process,
therefore, this [c]ourt’s jusdiction over those claims is constitutionally acceptablatfiended
on denial of reconsideratio@63 B.R. 896 (Bankr. D. Mont. 2012, In re: Dornier Aviation
(N. Am.), Inc.453 F.3d 225, 231-32 (4th Cir. 2006) (ngtihat the “implementation of the
[Bankruptcy] Code’s priority scheme requires gedmination of whethea particular obligation
is debt or equity” and “[t]hus, ew if a claimant is able to meet § 502’s minimal threshold for

allowance of the claim, the bankruptcy court stiist look beyond the form of the transaction to
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determine the claim’s proper prityr). Accordingly, the claims do not merely seek “to augment
the bankruptcy estate,” which walulequire an Article 11l court téinally adjudicate the claims,
but rather they “seek ‘a pro rashare of the bankruptcy resféndering final adjudication by the
bankruptcy court constitutionally soun8tern 564 U.S. at 492 (quotin@ranfinanciera 492

U.S. at 56).

e. Count Twenty

Count Twenty consists of a dfaion claim against Magee SéeAm. Compl. § 1330-
51.) The Trustee requests that the Bankmyuftourt either recognize the findings and
conclusions in a state court actirelated to the spoliation claion alternatively find that Magee
spoliated certain files belonging to Dorfmardagrant relief including directing a negative
inference instruction against Magee at taiatl precluding Magee from using any of the
spoliated files in his defenseSdeid.) Though neither Party devotesich of their attention to
this claim, the Trustee does claim that “thenBaiptcy Court has clear authority to hear th[e]
claim,” in Count 20 on account tfat court’s “inherit athority to enforce court rules.” (Pl.’s
Opp’n 19 n.14.) The Court agrees.

“Bankruptcy courts, like Articlell courts, enjoy inhererfgower to sanction parties for
improper conduct.”In re Green422 B.R. 469, 473 (Bankr. S.D¥.2010) (internal quotation
marks omitted). This remains true af&tern See, e.gln re Lewis 611 F. App’x 134, 136-37
(4th Cir. 2015) (per curiap(rejecting argument that undsternbankruptcy courts lack
authority over attorney disciplinary mattdrscause “[tlhe bankruptcy court clearly had

jurisdiction over this matter based on the fact ftie attorney] voluntarilypresented himself in
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the bankruptcy court as an attorney and offaf@he court,” and “the sanctions [that] were
imposed arose from, and were dependent upon, the bankruptcy procedditgys v. Kramer
No. 13-CV-3079, 2014 WL 1278131, at *3 (E.D.NMar. 27, 2014) (rejecting argument that
the “inherent authority” to impose sanctionsigidicial power thatnay only be exercised by
Article 11l judges),aff'd, 593 F. App’x 83 (2d Cir. 2015)n re David 487 B.R. 843, 867 (Bankr.
S.D. Tex. 2013) (distinguishingternon the ground that the bankraptcourt has authority to
“police the conduct of parties appearinddve it and impose sanctions on those who
misbehave”)see also In re Browrb1l1 B.R. 843, 848 (Bankr. S.D. Tex. 2014) (citBtgrnfor

the proposition that “[t]he [bankruptcy] [c]ourt hesnstitutional authority to enter a final order”
in claims seeking civil contempt and impositioncoinpensatory and coercive sanctions “due to
[the parties’] conduct and for spoliation of evidence”).

2. Additional Orion Factors

As discussed above, the Bankruptayu@ lacks final adjudicative authoriover the
Trustee’s counterclaims in Counts OneuReen, Fifteen, and Neteen. RegardlesSyion
dictates consideration of additional factors before determining whether withdrawal of the
reference is appropriaté&ee In re Lyondell Chem. Cd67 B.R. at 723 (“The bankruptcy
court’s authority to enter fingldgment on claims is not determinative in deciding whether to
withdraw the reference . . ..”). In this case, however, the addittmia factors also support

withdrawal of the reference.
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a. Jury Trial Rights (or Legal vs. Equitable)

Orioninstructs courts to consider “whether [itlaim] is legal or equitable,” 4 F.3d at
1101, and “consequently whetheeflitigants are afforded ¢right to a jury trial,'In re
Extended Stay, Inc466 B.R. at 197. If a jury trial we required, this could counsel for
withdrawal of the referenceSee Orion4 F.3d at 1101 (“[A] district court might find the
inability of the bankruptcy court to hold the tr@nstitutes cause to withdraw the reference.”).
The more imminent and likely a trial isgtimore heavily thigactor is weighed.See, e.gln
Lyondell Chem. Cp467 B.R. at 725 (“If and when the deflants assert thgiury trial rights
and/or the case proceeds to triagn, the defendants are fteamove for withdrawal a second
time.”); In re Magnesium Corp. of AiNo. 04-CV-1357, 2004 WL 1161172, at *2 (S.D.N.Y.
May 24, 2004) (“[O]ften courts in th District have found it approiate to defer withdrawing the
reference until the case is trial ready.”). Indeefarty’s right to a jury trial, combined with a
finding that the claim cannot be finalidjudicated by a bankruptcy court, maguire the Court
to withdraw the reference when theseas ready to proceed to tricdee, e.gln re Lehman
Bros. Holding, Inc.480 B.R. at 194-95 (“[AJthough a partyight to a jury, when coupled with
the court’s finding that the claim is not subjecfit@l adjudication in bankruptcy court, might
provide sufficient cause to withdraw the refergrguch a right does not compel withdrawing the
referenceuntil the case is ready to proceed to trigemphasis added) (italics, alterations,
citations, and internal quotation marks omitte@)ipia Gucci v. GucgGiNo. 96-CV-8216, 1997
WL 122838, at *1 (S.D.N.Y. Mar. 17, 1997) (“Whitleere is no question that this case must

return to the [d]istrict [c]ourt if and when thereaigury trial, at the present infant stage of the
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proceeding the issue of withdrawsidiscretionary and turns largedn considerations of judicial
economy.”)!! Magee asserts that the casgid ready. (Def.’'s Mem. 3.)

The Seventh Amendment guarantees “the rghitial by jury” only “[ijn [s]uits at
common law.” U.S. Const. amend VII. “[T]he ple ‘suits at common lawéfers to ‘suits in
whichlegalrights are to be ascertathand determined, in contradistinction to those where
equitable rights alone arecognized and equitable redies are administered.’Pereira v.
Farace 413 F.3d 330, 337 (2d Cir. 2005) (alterations omitted) (qu@igpfinanciera 492
U.S. at 41). Accordingly, to determine whet a Seventh Amendment right to a jury trial
attaches to the Trustee’s clainise Court must “determine firashether the action would have
been deemed legal or equitable in 18th agriingland, and second whether the remedy sought

is legal or equitable in nature. The [Clourtshhalance the two, giving greater weight to the

1 The Court is likely required to withdrawreference when a right to a jury trial and a
lack of constitutional authority to finally diele the claim exists because of the Seventh
Amendment’s Reexamination Clause, which provitias “no fact tried by a jury, shall be
otherwise reexamined in any Court of the Ushi&ates, than according to the rules of the
common law.” U.S. Const. amend. VII. @rion, the Second Circuit noted that the Clause
“likely would prohibit jury trialsin bankruptcy courts in non-copgoceedings due to the district
court’s de novo review of such proceeding4.F.3d at 1101 (italics omitted). For that reason,
the court concluded that bankraptcourts were constitutiola prohibited from holding jury
trials in non-core matterdd. The same likely is true faore matters @t fall beyond the
bankruptcy court’s constitutional authority. dach instances, as with non-core matters, the
bankruptcy court could still hear those matterthafirst instance and @pose findings of fact
and conclusions of law to be reviewed de novo by a district c8ae. Exec. Benefits Ins.
Agency v. Arkisgnl34 S. Ct. 2165, 2173 (2014) (holdingtthankruptcy courts can treat
otherwise core claims that may not be adjumiddo final judgment by the bankruptcy court as
non-core claims, allowing the bankruptcy cdorthear the proceeding and submit proposed
findings of fact and conclusions of law to ttistrict court for de novo review and entry of
judgment” (italics omitted)).
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latter.” Germain v. CT. Nat'| Banko88 F.2d 1323, 1328 (2d Cir. 1993) (cit@ganfinanciera

492 U.S. at 42)see also Pereira413 F.3d at 337 (same).

i. Counts Three Through Nine and Eleven

Counts Three through Nine assert varifsaadulent conveyance claims against Magee
and Count Eleven asserts a casi@n claim against MageeSéeCompl. 1 544-1208, 1222—
29.)*? As discussed above, the Supreme Cowstdhearly stated that “under the Seventh
Amendment, a creditor’s right to a jury trmh a bankruptcy trusteefseference claim depends
upon whether the creditor has subntitéeclaim against the estateGranfinancierg 492 U.S. at
58;see also In re Lyondethem. Cq.467 B.R. at 725 (“The Seventh Amendment conveys a
guarantee of a jury trial togarty litigating a fraudulent coeyance action when the party has
not filed a claim against the bankraptestate and the action is nateigral to the restructuring of
debtor-creditor relations.”). The filing of aquf of claim, however, “is a necessary but not
sufficient condition to forfeiting a editor’s right to a jury trial.”In re CBI Holding Ca.529
F.3d at 466. Specifically, if thetherwise legal claims “bearffirectly on the allowance of a
claim,” then the claim becomes equitabtel rights to a jury trial are losGermain 988 F.2d at
1329;see also Sterr564 U.S. at 499 (focusing evhether the counterclaim woutacessarily
be resolved in the claims allowance procelssje Actrade Fin. Tech., LTDNo. 09-CV-1196,

2010 WL 3386945, at *3 (S.D.N.Y.Wy. 23, 2010) (noting that wherceeditor files a proof of

12 Magee does not argue that he is entitled jiary trial with respedio the turnover claim
under 8§ 542 or objection claim under 8§ &)2(Counts Two and Sixteen)SéeDef.’s Mem. 9—
10, 12.) No such right exists because botmwastem directly from the Bankruptcy Court’s
equitable jurisdiction.

38



claim, otherwise legal claimsdhbear directly on the allowee of that claim are “converted

to . . . issue[s] of equity” (quotinGermain 988 F.2d at 1329)). As the Court has already
determined, the Trustee’s claims in Counts €ihgough Nine and Eleven bear directly on the
claims allowance process invoked by Magedisdiof proofs of claim. Accordingly, the
otherwise legal fraudulent trafer claims and the conversion claim are transformed into
equitable claims for which no Seventh Andment jury trial rights attach.

ii. CountsSeventeemndEighteen

Magee does not argue thatibentitled to a jury tribon Count Seventeen (equitable
subordination under § 510(b))ckim that would not exist outside of the bankruptcyed
Def.’s Mem. 9-10, 12.) As with the claims@ounts Two through Nine, Eleven, and Sixteen,
Magee’s filing of a proof of claim transfornhés otherwise commolaw recharacterization
claim into an equitable claim because it wiltassarily be resolved in the claims-allowance
process. Accordingly, Mageenst entitled to a jury triabn either Count Seventeen or
Eighteen.See, e.gln re Tenn. Valley Steel Cor[d.86 B.R. 919, 923-24 (Bankr. E.D. Tenn.
1995) (holding that a claim for edable subordination or a recharattation of a loan to equity,
involved “the restructuring of the debtor-creditelationship” and that the plaintiff therefore had

no Seventh Amendment rigtd a jury trial).
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iii. Counts One, Fourteen, Fifteen, and Nineteen

The Court is left with the following claimsBreach of Fiduciary Duty and Corporate
Waste (Count One), Aiding and Abetting Breadhriduciary Duty (Count Fifteen),
Contribution (Count Fourteerand Alter-Ego (Count Nineteef).

a. Breach of Fiduciary Duty and Aiding and Abetting
Breach of Fiduciary Duty

“Courts have held that claims for breacHidticiary duty are historically equitable in
nature.” McCord v. Papantonigu316 B.R. 113, 123 (E.D.N.Y. 2004Thus, the first step of the
Granfinancieratest “weighs against a jury trial” féhe Trustee’s breach of fiduciary duty and
aiding and abetting claim®ereira 413 F.3d at 339. Step two of the test—the more heavily
weighted step—requires ti@ourt to focus on the natucd the relief soughtld. The Court
must, however, “look[] beyond the Trustee’s characaion to what the clai for relief actually
[is].” Id. (alterations and internal quotation madksitted). The Second Circuit has “articulated
two bases to distinguish a breach of fiduciarydiaim seeking compensatory damages (a legal
remedy) from a claim seeking riégtion (an equitable remedy).Soley v. WassermaNo. 08-

CV-9262, 2013 WL 1655989, at *2 (S.D.N.Y. Apr. 17, 2013).

First, for restitution to lie in equity, the action generally must seek not to impose
personal liability on the defendant, but to cestto the plaintifparticular funds or

13 Magee does not argue that he has a rightabby jury on the spoliation claim in
Count Twenty, geeDef.’s Mem. 9-10, 12), and no such right exists because of the equitable
nature of the clainsee In re KelsgyNos. 94-CV-10415, 00-C\t034, 2001 WL 34050736, at
*4 (Bankr. D. Vt. Oct. 23, 2001) (“This [c]ourt hdsscretion to fashioan equitable remedy for
the spoliation of evidence, appropriate to tredaf the case, includlj . . . the exclusion of
evidence [and] the use of an adverse evidentiary inference .recdhsideration denie®72
B.R. 830 (Bankr. D. Vt. 2002).
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propertyin the defendant’s possessioBecond, where the plaintiff seeks only to

recover funds attributable to plaintifflsess, not the defendastunjust gain, the

action seeks compensatory damages and is legal in nature.

Id. (alterations, citation, and intexhquotation marks omitted) (citirgereira 413 F.3d at 340).

In his Complaint, the Trustee seeks to hold Magee “jointly and dvéble for actual
and compensatory damages” equaling over $75 million and punitive damages equaling over $20
million. (SeeCompl. 217-18see also id|] 522-23.) “[CJompensatory damages” are, “of
course, the classic form t&fgal relief.” Pereira 413 F.3d at 339 (inteal quotation marks
omitted). Looking beyond “the choice of words used in the pleadings,” as the CourDainst,
Queen, Inc. v. Woo@69 U.S. 469, 477-78 (1962), the picturkess clear. The vast majority of
the Trustee’s breach of fiduciary duty claims agaMagee consist of afjations of widespread
self-dealing. Generally, the Titeg asserts that Magee and dtteer Principals directed the
Debtor to make loans to borrowers in which firincipals held significant equity positions.
(See, e.g.Compl. T 6.) To some extent, therefathe damages the Trustee seeks could be
considered both a “recover|y]fldunds attributable to [a] platiff's loss,” which sounds of a
legal remedy, as well as “the defendantgust gain,” which sounds in equitolely 2013 WL
1655989, at *2 (alterations and intal quotation marks omitted). For example, the Trustee
alleges that a borrower, Gregory Hayden, resaidebted to the Debtor for $100,000. (Compl.
1 228.) The Trustee further alleges that Haydaims to have repaid the debt by writing two
checks totaling $100,000, made payable to Mageethatdhe two checks were deposited into

Magee’s personal bank accounid. @ 229.) The Trustee seeks daesfor this self-interested

transaction in the amount of “not less than $100,0001” 1(413.) This amount is susceptible to
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classification as both Plaintiff's losas well as Magee’s unjust gairSefe id{{ 337-46 (seeking
to recover $4.2 million that “the Debtor susiadl [as] significant damages,” which equals the
$4.2 million that “[t]he Principals took . . . inalws against their capital accounts collectively in
the form of the Membership Distributionsiit. 9 347-55 (seeking to recover $1.339 million
that “the Debtor sustained [as] significal@mages,” which equals the $1.339 million “Magee
collected”).)

However, the Court concludes that, at bottom, the Trustee’s claims for breach of
fiduciary duty against Magee seek a legal r@ynéWhile there is ndoubt that some of the
losses sustained by the Debtor are equal to the allegedly gajustof Magee, each alleged
breach of the fiduciary duty seekshtold Magee and the other Principprsonally liablefor
the Debtor'sentireloss resulting from each breaclSeg, e.qgid. 1 368-78 (seeking $2.7
million in damages for total amount of loans arahgfers made from the Debtor to an entity,
despite Principals possessing only a 50% inténdsie entity). Additionally, some of the
breaches alleged in the Complaint involved loandarta entities in which the Principals had no
ownership interest, and thus they could natehlaeen unjustly enriched through the breach.
(See, e.gCompl. 11 452-60.) In all, according t@tAmended Complaint, $45 million of the
Debtor’s borrowed capital was loaned to projestsied, in whole or ipart, by the Principals,
(Am. Compl. 1 1313), but the Trustee seeks damages of no less than $75 million for the breach
of fiduciary duty claims, (Compl. 1] 522-23jinally, the Trustee &&s punitive damages,
which is a “traditional form of relfeoffered in the courts of law.Curtis v. Loether415 U.S.

189, 196 (1974). Accordingly, Magee has a SevAntendment right to a trial by jury on the
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breach of fiduciary duty and aiding and abettimngach of fiduciary duty claims in Counts One

and Fifteen.
b Alter-Ego

The Second Circuit has conducted a thorougloticstl analysis of the origins of the
alter-ego doctrine and concludea@tHhdisregarding the corporate form had [both] equitable and
legal components,” and that “the doctrine has tamiied in courts botbf law and equity.”

Wm. Passalacqua Builder833 F.2d at 135-36. Whether Magee has a Seventh Amendment
right to a jury trial on the Trustee’s altegeeclaim will therefore turn on step two of the
Granfinancieratest—the nature of the remedy sought.

In Passalacquathe plaintiffs brought suit to hollcompany’s alleged alter-ego liable
for a money judgement obtained against the complhyat 136. The Second Circuit concluded
that the “nature of the relief sought,” whichinlately amounted to ‘@laim for money,” was
“relief typically achieved in an action at lawltl. Because the nature of the relief sought was
legal, “it was entirely proper for the districturt to submit the corporate disregard issue to the
jury.” 1d. While some courts hawdisagreed with the Second Circuit’s holdingPimssalacqua
see, e.gInt’l Fin. Servs. Corp. v. Chromas Tech. Can., J13&6 F.3d 731, 736-39 (7th Cir.
2004);Siegel v. Warner Bros. Entm’t In&81 F. Supp. 2d 1067, 107576 (C.D. Cal. 2008),
“[t]he weight of authority appearto recognize a right to jury ttievith respect to claims seeking
to pierce the corporate veil,” because “where such claims seek to impose liability upon the

defendant for the debts or obligations of anptfeurts have concludéthe remedy sought is
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monetary damages and, hence, is legal in natlree’ Bonds Distrib. C@.Nos. 97-CV-52130,
98-CV-6044, 2000 WL 33682815, at *8 (Bankt.D. N.C. Nov. 15, 2000).

Moreover, “[t]hat [the Trustee] use[s] etable procedural means to pursue that remedy,
or that the funds have not yet been disbursed, otealter the legal nature of [his] claims.”
lantosca v. Benistar Admin. Servs., |[r843 F. Supp. 2d 148, 153 (D. Mass. 2012). Because the
Trustee’s alter-ego claim seekshimld Magee and the other Pripals “individually, jointly and
severally, responsible for satigfig any and all debts of the DehtdiAm. Compl. § 1329), in an
effort to ultimately obtain monegamages from the Principals, Meghas a right to a jury trial
with respect to the clainsee In re G-1 Holdings, Inc380 F. Supp. 2d 469, 477 (D. N.J. 2005)
(“Common sense tells the [c]ourtattno party seeks to pierce the corporate veil merely to strip a
company of its corporate proteatiche underlying purpose of a veil-piercing claim in a lawsuit
seeking the determination of damaggto obtain money relief.”)n re Bonds Distrib. C9.2000
WL 33682815, at *8 (“Based upon . . . the fact thatthe claim, in effect, seeks monetary
damages from [the defendant] by imposing liapilipon him for the liabilities of [the debtor],

... the defendants have a right to [a] juryl twéh respect to the [piercing the corporate veil
claim].”); cf. Am. Protein Corp. v. AB Volv844 F.2d 56, 59 (2d Cir. 1988) (“[T]he issue of
corporate disregard is generally submitted to the jurlfK)C Fin. Corp. v. Murphree632 F.2d
413, 421 n.5 (5th Cir. 1980) (“[T]he issue of comuerentity disregard igne for the jury.”)pbut
see Inre iPCS, Inc303 B.R. 527, 531 (Bankr. N.D. Ga. 2003) (distinguisiiagsalacquan
the ground that any eventual liability the defendaotld face as a result of a determination of

an alter-ego claim would be asserted byitickvidual creditors, not the bankruptcy estate;
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therefore, the bankruptcy estatalter-ego claim is “essentiallyldsg the [c]ourt to declare that
another party is responsible for payment of the debts of the estates,” which is “entirely
equitable”).

c. Contribution

At the outset, the Court notes that thisreome disagreement among courts regarding
whether a right to a jury trial atthes to a claim for contributiorCompare, e.¢g.S.C. Nat’'l| Bank
v. Stone749 F. Supp. 1419, 1433 (D. S.C. 1990) (“®kifor contribution are equitable in
nature and therefore notable to a jury.”)with Evans v. Union Bank of Swijtklo. 01-CV-
1507, 2003 WL 21804984, at *3 (E.D. La. Aug. 4, 200B)]he parties to the contribution
action are entitled to a trial by jury, even if the ora plaintiffs are not party to the suit.”). The
Trustee contends that courts hédkield that claims in contriliion are inherently equitable in
nature.” (Pl.’s Opp’n 20 (citin@lum v. Good Humor Corp394 N.Y.S.2d 894, 896 (App. Div.
1977)).) While it is true that “the right to miwibution is based upon principles of justice and
equity,” Blum 394 N.Y.S.2d at 896, a claim can be |€gatwithstanding that the rationale
underlying such causes of action is fairness andadde principles in a general, rather than
legal, sense,Hudson View Il Assocs. v. Goodé44 N.Y.S.2d 512, 516 (App. Div. 1996J; In
re N-500L Cases$91 F.2d 15, 20 (1st Cir. 1982) (notitheat a number of courts “that call
contribution an equitable doctrine use the terntsiisense of fairness and justice and do not
address the jury trial question”). Accordipgihat the right to @ntribution is grounded in
principles of equity does not entirely resmlwhether Magee has a jury trial right for the

contribution claim.
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The First and Ninth Circuits have held tleaurts addressing tlgiestion should look to
the nature of the liability and damages underlthrgycontribution claims and that a right to a
jury trial depends upon whether thature of the liability and dargas were legal or equitable.
See In re N-500L Case’91 F.2d at 21Palmer v. United State$52 F.2d 893, 895-96 (9th Cir.
1981),overruled on other grounds Byhite v. McGinnis903 F.2d 699 (9th Cir. 1990). In their
respective cases, the First and Ninth Circuits fabatia right to a juryrial attached to the
contribution claims at issue because eachrctaiquired a determination as to rights and
liabilities traditionally arisingn common law suits for negligence and each sought to recover a
portion of damages the plaintiff seegicontribution was required to pagee In re N-500L
Cases691 F.2d at 21 (“At the heart of the . . . djg®s’ contribution claimsare allegations of
[the] appellants’ negligence liability towartlse plaintiffs and a claim for damagesPglmer,
652 F.2d at 896 (finding that a rigto a jury trial attached becsel adjudicating the contribution
claim “involve[d] determinations of rights atidbilities traditionally arising in common law
suits for negligence” and “s[ought] to recover. a portion of the damages” the party claiming
contribution was required to payee alsd&vans 2003 WL 21804984, at *(holding that the
parties were entitled to a jutgial on the contribution claim lsause the claim “require[d] the
fact-finder to determine whethtre contribution defendant is liable in tort to the original

plaintiff . . . and, if so, the extent of dages caused thereby to the original plaintit?*).

14 BothIn re N-500L CaseandPalmerrely, in part, on the §reme Court’s decision in
Ross v. BernhardB96 U.S. 531 (1970), for the proposition ttre right to a jury trial is not
“dependent on the character of the overall action but rather is to be determined by looking to the
nature of the issue to be triedSee In re N-500L Case91 F.2d at 1%almer, 652 F.2d at
895. The Second Circuit recently cautioned against an “expansive interpretaiossaind its
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The Trustee seeks contribution from Magew fhis] proportionateshare of damages to
the Debtor’s creditors, in an amount to be deteech at trial,” asserting as a basis for liability
Magee’s breach of fiduciary dutg the Debtor’s creditors.SeeCompl. 1 1262-65.) As
discussed above, although a breach of fiduciary caiyn has its roots inqgity, such a claim is
deemed legal if the nature of the relief is legdlich is the case here. Accordingly, the issues
underlying the contribution claim aregl, thus entitling Magee to arjutrial as to that claim.
See In re N-500Cases 691 F.2d at 21 (concluding that, besa the contribution claim against
the appellant contained “underlying issues dfligence liability and damages|,] [which] are

legal in nature,” the appellant wadtilad to a jury trial on the claint}.

“nature of the issues” test whérmrejected the argument that ahch of fiduciary duty claim was
a legal claim merely because the claim would negtiie fact-finder to apply a gross negligence
standard.Pereira 413 F.3d at 338—3%ge also Sole/y2013 WL 1655989, at *1 (stating that
Pereira“squarely rejected” the argument that a breach of fiduciary duty claim was legal because
the claim alleged that the duties weredwrhed through fraud, breach of contract, and
negligence). The Second Circuit has thus Raslsas “merely requir[ing] courts to look beyond
the procedural vehicle of a shareholdersv@dive suit to the possible legal nature of the
corporation’s underlying claims.Pereira 413 F.3d at 339.

Looking beyond the character of a contributamtion and considering the nature of the
underlying issues does not run afoutlod Second Circuit’s holding ereira “The ‘right of
action’ for contribution is no more tharpeocedural device fogquitably distributing
responsibility for [a] plaintiff's losses proportidhaamong those responsible for the losses, and
without regard to which particait persons [a] plaintiff chose sue in the first instance.”
Chemung Canal Tr. Co. v. Sovran Bank/MxB9 F.2d 12, 15-16 (2d Cir. 199%ge also Cimino
v. Raymark Indus., Inc151 F.3d 297, 311 (5th Cir. 1998) (“[@HRoss case [is] controlling not
only for derivative actions but also for the otpencedural devices th#tie Civil Rules borrowed
from equity.” (quoting 9 Wright & MillerFederal Practice and Procedurg 2307 at 29)).

15 Although Count Fourteen does retplicitly list fraud as aadditional basis of liability
for the Principals, the contribution claim does ribi “[tlhe Principals’ fraud on the Debtor’s
creditors has exposed the Debtor to millions ofadslin liabilities to the Debtor’s creditors.”
(Compl. 1 1260.) If the contribution claim requiradjudication of the issue of liability and
damages arising from fraud, this would lend furthigoport for a finding o jury trial right.
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b. Considerations of Efficiegc Prevention of Forum Shopping, and
Uniformity in the Administration of Bankruptcy Law

Having determined that the Bankruptcy Cdacks the constitutional authority to finally
adjudicate the Trustee’s claims for breacHidiiciary duty, aiding and abetting breach of
fiduciary duty, alter-ego liabily, and contribution, and thdte Seventh Amendment requires
that Magee have a jury trial as to those claitins reference must be withdrawn, at a minimum,
as to those claims, givenatthe case is trial readyee, e.gGucci 1997 WL 122838, at *1
(“While there is no question that this case must return to the [d]istrict [c]ourt if and when there is
a jury trial, at the present infant stage of piheceeding the issue of Wwdrawal is discretionary
and turns largely on considerations of judi@abnomy.”). The question remains whether the
court should: (1) withdraw oylthe claims listed above asMagee and allow the remaining
claims against Magee and the remainder of the Adversary Proceeding against the other
Defendants to be tried in the Bankruptcy Cof&},withdraw the entire proceeding as to Magee
and allow the remainder of the Adversary Procegdigainst the other Defdants to be tried in
the Bankruptcy Court, or (3) withdraw the eatAdversary Proceediras to Magee and the
other DefendantsSee28 U.S.C. § 157(d) (providing thatcourt may withdraw a reference “on
its own motion . . . for cause shown”). Thigestion will turn on consideration of the final
Orion factors: efficiency, prevention of forusmopping, and uniformity in the administration of

bankruptcy law.See Orion4 F.3d at 1101.

See, e.gChevron Corp. v. DonzigeNo. 11-CV-691, 2013 WL 5526287, at *2 n.7 (S.D.N.Y.
Oct. 7, 2013) (noting the “uncontroversial propositioat there is a right trial by jury of a
common law fraud claim thaeeks money damages”).
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The Trustee contends that withdrawatte reference would encourage forum shopping.
Specifically, he argues that Magee “want[s] to get away frenBmkruptcy Court, where [he]
ha[s] unsuccessfully litigated for years 3gePl.’s Opp’'n 22—-25.) The Trustee outlines a litany
of unsuccessful “motions, claims, lawsuits[,] and positions” taken by Magee in the Bankruptcy
Court to try to frustrate the Trustee’s effortgéocover money for the Debtor’s creditorsd. @t
22-23.) According to the Trustdhjs is evidence that Mageadw seeks to get away from the
Bankruptcy Court,” which has proved to &e unfavorable forum for Mageeld(at 24.) But
the Trustee does not explain how the unsucuakssftions or objections (such as a motion
seeking to convert the Debtocase to a Chapter 7 case, ooajection to the Debtor’'s motion
to expand the time period by which it cosdamove actions to the Bankruptcy Court)
demonstrate that the BankrupCpurt has tipped its hand on itewis as to the merits of the
claims in the relevant Adversary Proceedinguoh an extent that Magee would forum shop for
a new adjudicatorSee In re N.Y. Trap Rock Caorf58 B.R. 574, 577 (S.D.N.Y. 1993) (“Forum
shopping efforts [were] pursued by awaiting a sieci relevant to the merits and then bypassing
or filing a motion to transfer ....”). Accordingly, it is unaar whether Magee is engaged in
forum shopping or simply seeks to exercisecoisstitutionally protected right to a jury trigke
In re The VWE Grp., Inc359 B.R. 441, 451 (S.D.N.Y. 200F)W]ithdrawing the reference
will not result in forum-shopping because, due beJtdefendants’ demand for a jury trial on this
non-core claim, the parties have no chdigeto try the case in this court.§ee also In re FMI
Forwarding Co, No. 01-CV-9462, 2004 WL 1348956, at *7.I0AN.Y. 2004) (same), and thus

forum shopping concerns do not necessavdygh in favor ofdenying Magee’s Motion.
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However, the desire for uniformity in tlaeministration of bankiptcy law does counsel
in favor of leaving the remaining claims withetBankruptcy Court. The claims for which that
court has constitutional authority to enter finalgment are for the most part core bankruptcy
claims and are claims specificaligdressed in the Bankruptcy Codgee In re Lehman Bros.
Holdings Inc, 480 B.R. at 196 (finding that “the pofiof promoting uniformity of bankruptcy
administration . . . weighs against withdrawial’part because “[tlhe bankruptcy court has a
wealth of knowledge and experience with fraestltransfer claims” (iternal quotation marks
omitted));In re Iridium Operating LLC285 B.R. 822, 835 (S.D.N.Y. 2002) (“[T]he consistent
administration of bankruptcy law would be bsstved by the [b]ankruptcy [c]ourt adjudicating
the adversary proceeding, especiallyen [it] includes five trationally core causes of action
along with . . . five traditionallyjon-core causes of action.”).

Finally, the Court acknowledges that somefficiencies will result whether the
remaining claims are withdrawn or not. As fhestee points out, the Bankruptcy Court “is fully
familiar with the case and prepared to move fdwvith a trial expeditiously.” (Pl.’s Opp’n
25.) The Bankruptcy Court has presided over@ebtor’s bankruptcy and this particular
Adversary Proceeding for years and is thus familigh the relevant facts and law, militating in
favor of permitting that court to resolve the remaining clai®ese, e.gNisselson v. SaliNo.
12-CV-92, 2013 WL 1245548, at *6 (S.D.N.Y. M@, 2013) (denying motion to withdraw in
part because “[t]he [b]ankruptcy [c]ourt is familiar with the bankruptcy estate as a whole, having
overseen its administration” for two years);re Extended Stay, In@166 B.R. at 206 (“Judicial

economy would be promoted by allowing thek@ptcy court, already familiar with the

50



extensive record in this case, to initially adpate these cases.”).dditionally, withdrawing the
claims arising under bankruptcy law “could beirfficient allocatiorof judicial resources
given that the [Blankruptcy [Clourt generally will be more familiar with the facts and issues”
involved in those claimsln re Orion 4 F.3d at 1101see also Nisselsp2013 WL 1245548, at

*6 (finding that resolution of claims by the bangtcy court would be more efficient in part
because bankruptcy courts are “more famikdah avoidance actions, which are customarily
adjudicated by bankruptcy courts”).

However, given the substantial factual oaprimong the various claims and Defendants,
it would be inefficient to try thisase in separate courts. Masfithe fraudulent transfer claims
correspond to the same transfers at issuerthdéoreach of fiduciary duty claims, making
adjudication of those claims separate courts inefficiengee, e.gln re TMST, Ing.No. 15-
CV-75, 2015 WL 4080077, at *9 (D. Md. July 6, 2015)he [d]efendants . . . argue that it
would be ‘unworkable’ to split this lawsuitéi, to withdraw the reference as to ostyne
claims). The [c]ourt agrees, and will not split these proceedings.” (citation omitterd);

Corson Mfg, No. 00-AP-1366, 2001 WL 877394, at *2 (W.D.N.Y. June 27, 2001) (noting
concern that “severing the non-core clainmrirthe core claims auld likely result in
duplicative presentations on stdr#tially overlappindgactual matters andause unnecessary
delay and deplete both judici@sources and the assetshaf bankruptcy estate” (internal
guotation marks omitted)Met-Al, Inc. v. Hansen Storage C&57 B.R. 993, 1002 (E.D. Wisc.

1993) (noting that “both causes of action ar[o]se out of a common set of facts” and “were to be

tried together in bankruptcy court,” and concludiingvould be a waste glidicial resources for
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two separate trials to be conded in two separate courts®f. In re Chateaugay CorpNo. 00-
CV-9429, 2002 WL 484950, at *7 (S.D.N.Y. Mar. 29, 2002 ]ourts frequetly exercise their
discretion to withdrawhe reference if the bankruptcy axctiinvolves common questions of law
and fact with a pending sirict court action.”).Also, the various Defendants are alleged to have
held interests together in the numerous entitiasréceived the loans at issue in the breach of
fiduciary duty and frauduleritansfer claims, which woullikely render removing only the
claims as to Magee unworkabl8ee, e.gDev. Specialists, Inc462 B.R. at 472 (“To the extent
that [the defendant’s] case raises issues iderntidhbse that would beisgd in the other cases,
it would be a waste of judicial resources llowa the actions to proceed separately.”). For
example, the Trustee alleges that “[tlhe Ppats owned FKF Edgewater,” which in turn had a
15%, and eventually, a 51% interest in Aveatitdgewater, a project in which the Debtor
allegedly invested over $6.5 million. (Compl.3@b-57.) This arrangement is at issue in both
the breach of fiduciary duty claimsd (1Y 356—67), and various fraudulent transfer claises,(
e.g, id. 1 561-69). Trying claims related to the sarapsactions in differg courts would be
inefficient and would risk inconsistentflings. Indeed, both M@e and the Trustee
acknowledge that the most effictarse of judicial resources walbe to have only one trial in
one court; unsurprisingly, the parties do agtee on which court that should b&e¢Def.’s

Mem. 12 (“It would be unnecessgrivasteful and inefficient tbave the Bankruptcy Court hear
the remaining claims in the Trustee’s compigithat do not involve common-law rights of
action, and then try the remaining issues befaseGburt.”); Pl.’s Opp’'25 (“The most efficient

means of resolving the claims is to havsingle trial in the Bankruptcy Court.”).)
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Although the Court acknowledges that some Orion factors do favor having the
Bankruptcy Court adjudicate the remaining claims in the first instance, the overall factual
similarity among the various claims, Defendants, and factual issues would render multiple
proceedings too wasteful to allow. Accordingly, the Court withdraws the reference as to the

entire Adversary Proceeding.
I1I. Conclusion

For the reasons stated herein, Magee’s Motion to Withdraw the Reference is granted.

The Adversary Proceeding will be heard by this Court in its entirety.

SO ORDERED.

Dated: August 30 ,2016
White Plains, New York

ITED STATES DISTRICT JUDGE
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