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KENNETH M. KARAS, District Judge:

Plaintiff Jemal Albritton (“Plaintiff”) brings this action pursuant to 42 U.S.C. § 1983
against C.O. S. Morris (“Morris”), Lt. Tokarz (“Tokarz”), C.O. Gonyo (“Gony@t.
Fitzpatrick (“Fitzpatrick”),C.O. Blott (“Blott”), C.O. Sawyer (“Sawyer”), Superintendent
William Lee (“Lee”), Supervisor R. Ryan (“Ryan”), Sergeant O’Connor (“*O’ConnaridC.O.
McDonough (“McDonough”) (collectively, “Defendants’glleging violations of his

constitutional rights stemming from a numberrafidentswhile he was an inmate &reen

Haven Correctional Facility (“Gredrdaven”). Before the Court is Defendants’ Motion for
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Summary Judgment as Rbaintiff's claims against Lee, Tokarz, O’Connor, Sawyer, and Ryan.
For the reasons that follow, Defendants’ Motion is grahted.

|. Background

A. Factual Background

The following facts are taken frothe documentsubmittedon behalf of Lee, Tokarz,
O’Connor, Sawyer, and Ryan, (Dkt. Nos, 120-129), Defendstatement pursuant to Local
Civil Rule 56.1, (Defs.” Rule 56.1 StatemenDgfs.” 56.1"”) (Dkt. No. 129), as well as
Plaintiffs Amended Complaint, (Am. Compl. (Dkt. No. 74), and his Opposition and
accompanying exhibitgPl.’s Resp. to Defs.” Mot. for Summ J. (“PICpp’n") (Dkt. No. 140Q),

and are recountdd the light mosfavorable to Plaintiff, the non-movatt.

1 The Court notes that not all Defendants have joined in the Summary Judgment Motions.
Plaintiff's causes of action against Morris, Gonyo, Fitzpatit&it, and McDonough are
unaffected by this Opinion.

2 Local Civil Rule 56.1(a) requires the moving party to submit a “short and concise
statement, in numbered paragraphs, of the material facts &scto twe moving party contends
there is no genuine issue to be tried.” The nonmoving party, in turn, must submit “a
correspondingly numbered paragraph responding to each numbered paragraph in the sfatement
the moving party, and if necessary, additional paragraphs containing a separdt¢ asd
concise statement of additional material facts as to which it is contended thagxists a
genuine issue to be tried.” Local Civ. R. 56.1(b). “A pro se litigant is not excusedhiiom
rule,” Brandever v. Port Imperial Ferry CorpNo. 13CV-2813, 2014 WL 1053774, at *3
(S.D.N.Y. Mar. 13, 2014) (italics omitted), and “[a] nonmoving party’s failure to respond to a
Rule 56.1 statement permits the court to conclude that the facts asserted irethentiae
uncontested and admissibl&.Y. v. N.Y.C. Dep’t of Edu&84 F.3d 412, 418 (2d Cir. 2009);
see also Biberaj v. Pritchard Indus., In859 F. Supp. 2d 549, 553 n.3 (S.D.N.Y. 2012) (same).
Here, Defendastfiled and servetheir statement putgant to Rule 56.1, (Dkt. No. 122), and
filed and served a statement notifying Plaintiff of the potential conseguehoet responding to
the Motion, as required by Local Rule 56.2, (Dkt. No.)128espite this notice, Plaintiff failed
to submit a response efendand’ 56.1 Statement. Accordingly, the Court may conclude that
the facts in Defendasit56.1 Statemerdreuncontested and admissib&ee Brandeve£014
WL 1053774, at *3 (concluding that because the pro se plaintiff did not submit a Rule 56.1
statemat in response to the defendatatement of facts, “there [were] no material issues of
fact”); Anand v. N.Y. State Div. of Hous. & Cmty. ReneiNal,11-CV-9616, 2013 WL
4757837, at *7 (S.D.N.Y. Aug. 29, 2013) (same).
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1. Plaintiff's Initial Interactiors with O'Connor

Plaintiff was wellacquainted with O’Connor during his time at Green Haven, as he was
“one of the people . . . sent by Lee to investigate some of [his] complaints.” (Pl.’'s Dep. 122.)

While Plaintiff could not recall the exact dates that he had seen O’Conrstatee that henet

Nevertheless, in light dhe “special solicitude” afforded to pro se litigants “when
confronted with motions for summary judgmergiaham v. Lewinski848 F.2d 342, 344 (2d
Cir. 1988), the Court will “in its discretion opt to conduct an assiduous review of the record,”
including Plaintiff's deposition testimony, when deciding the instant Motidoltz v.

Rockefeller & Cq.258 F.3d 62, 73 (2d Cir. 200Bge also Houston v. Teamsters Local 210,
Affiliated Health & Ins. Fund-Vacation Fringe Ben. Fur&¥ F. Supp. 3d 346, 349 (ENDY.
2014) (“Although plaintiffs did not file a Rule 56.1 statement, the Court has independently
reviewed the record to ensure that there is uncontroverted evidence to suppoedheppar
referenced in defendants’ Rule 56.1Cherry v. Byram Hills Cen Sch. Dist.No. 11.CV-3872,
2013 WL 2922483, at *1 (S.D.N.Y. June 14, 2013) (italics omitted) (“[W]here a pro se plaintiff
fails to submit a proper . . . Rule 56.1 statement in opposition to a summary judgment motion,
the [c]ourt retains some discretion to consider the substance of the plaingfftaents, where
actually supported by evidentiary submissions.” (internal quotation marks omiRagan v.
Corr. Med. ServsNo. 11CV-1357, 2013 WL 5425587, at *2 (S.D.N.Y. Sept. 27, 2013)
(explaining that “[t]he [c]ourt ha[d] considered the [motions for summary judgnmeinght of

the entirety of the record to afford [the pro se] [p]laintiff the specialiatie to which he [was]
entitled” where the plaintiff failed to submit a Rule 56.1 response). However, vaotualf
as®rtions in Plaintiff's opposition papers do not contain citations to the record, the Court
disregards themSee Holtz258 F.3d at 73 (explaining that the Court is not requoesstarch

the record for genuine issues of material fact that the party ogpssmmary judgment failed to
bring to the Court’s attentionBerry v. Marchinkowskil37 F. Supp. 3d 495, 502 n.1 (S.D.N.Y.
2015) (“However, many of the factual assertions in Plaintiff's opposition papess @ not
contain citations to the record, or are not supported by the citations in the record. Tthe Cour
disregards all such assertions.”). Moreover, to the extent Plaintiff's opposiperspand
affidavits contradict his earlier deposition testimony, (Decl. of Bradley®on (“Wilson

Decl.”) Ex. A; Letter from Bradley G. Wilson, Esg. to Court Ex. A (“Pl.’s Dep."k{INo.

152)), the Court will also disregatidem see In re Fosamax Prod. Liab. Litig07 F.3d 189,

193 (2d Cir. 2013) (per curiam) (explaining that “the ‘sham issue of fact’ doctrine . . biggahi
party from defeating summary judgment simply by submitting an affidavictmradicts the
party's previous sworn testimony9ee also Brown v. Hendersd@b7 F.3d 246, 252 (2d Cir.
2001) (“[F]actual allegations that might otheéses defeat a motion for summary judgment will
not be permitted to do so when they are made for the first time in the plaiaffftiavit

opposing summary judgment and that affidavit contradicts her own prior depositiorotsst).
The Qurt notes that, although the deposition transcript submitted with Defendants’ Motion
papers contained only excerpted pages, (Wilson Decl. Ex. A), the Court requested, and
Defendants submitted, the full version so the Court could review it when deciding e inst
Motion. (Pl.’s Dep.)



with O’Connor “frequently.” [d. at 126.) Because Defendants do not dispute the version set
forth by Plantiff in his Amended Complaint, Plaintiff Opposition, or the Accusatory
InstrumentPlaintiff filed in Dutchess CountyséePl.’s Opp’n Ex. C (“Accusatory
Instrument”)), the Court will treahe non-contradictory allegations of fact as being undisputed
for purposes of this Motion. On December 17, 280&reen Haveraround 6:30 p.mRlaintiff
was escorted to the sergeant’s lounge area of building 2, where he found O’Connor and three
other sergeants seatee@Accusatory Instrument 4; Am. Compl)S O’Connor told Plaintiff
that he was a troublemaker who needed to “stop writing these complaints.” (Am. Compl. 5
O’Connor further told Plaintiff that Morris had both warned O’Connor about Plaintiffaddd t
him that Plaintiff had been writing complésrever since he came to Green Havesee(id).
With regard to a@mplaint that Plaintiff had recentfiled, O’Connor said that he “interviewed
the officers involved[,] and they all denied [Plaintiff's] entire claim,” amat ttherefore,
O’Connor was smissing Plaintiff's claim without further investigationd.( see also
Accusatory Instrument 4.) In total, Plaintiff “endured about 20 minutes of moakerfarce
investigation procedures” before O’Connor ended the investigation. (Am. Camglcsatory
Instrument 4 Additionally, “[O’Connor] called [Plaintiff’'s] withess down and told him not to
get involved with [Plaintiff's] problems.” (Am. Comyb.)

Roughly two weeks later, on January 9, 2010, Plaintiff was called out of the yard over the
P.A. system and was instructed to report back to the G-Bl@#eAccusatory Instrument 3;
Am. Compl. 5.) There, he was told to report to the administration building, where O’Connor

orderal Plaintiff to step into the office adjatteto the package roomSéeAccusatory

3 For ease of reference, given the lack of page numbers on Plafittiffjs, the Court
cites to theeCFgenerateghage numbers stamped at the topaxfth page
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Instrument 3; Am. Compl..b O’Connor then toldPlaintiff that ‘if [he] ke[pt] writing these B.S.
grievances, [Plaintiff] [was] going to end up either in the box, hospital[,] or[,] bgtte] dead.”
(Accusatory Instrument 3; Am. Compl) 50’Connor then told Plaintiff that he needed to learn
his place as an inmateSdeAccusatory Instrument 3; Am. Compl.) 5Plaintiff asked what that
placewas, and O’Connor said that, “for one [thind}|dintiff] [is] a nigger,” and, “secongd[[he]
[is] an inmate[,] and [his] place is under [@nnor’s] corrections officers.(Accusatory
Instrument 3; Am. Compl..b O’Connor firther told Plaintiff that hewouldn’t care if

[Plaintiff's] problem was a medical one[;] [Plaintiff] [would] have to begejn] for anything

that [he] need[ed].” Am. Compl. 5; Accusatory Instrumeni 3

Plaintiff said that he had a witnessgarding “[his] grievance,” whic®’Connor had still
yet to addressut provides no further information as to wtras grievance was abouAm.
Compl. 5;Accusatory Instrument.8 O’Connor then became irate, and said, “fuck your
witness; before walking over to Plaintiff, poking him in the chdbkeetimes, and asking if
Plaintiff was listening. Accusatory Instrumer8; Am. Compl. 5.) O’Connor then said that
Plaintiff was ‘lucky that [O’Connor] [did not] just smack [Plaintiff] in the mouth AcCusatory
Instrument 3; Am. Compl. 5.) O’Connor then warned Plaintiff that he would find himself in a
“world of trouble” if he wrote up O’Connor’s officers again, before adding, “[w]e know how to
deal with your type around here.” (Am. Compl. 5; Accusatory Instrument 3.)

Plaintiff alsocontendshaton the same day, O’Connor tried to have another inmate rob
and asault Plaintiff, telling him that Plaintiff is a “piece @hit.” (Am. Compl. 6 see alsd®l.’s
Opp’n 1 99id. Ex. Q (“Middleton Aff.”).) “O’Connor told him(the other inmatethat he will
take care ofthis his way” as well as “several other thingsAnf. Compl.6.) Plaintiff filed an

“accusatory instrument compidi as well as a letter to the inspector genagr@llbanyregarding



the December 17, 2009 and January 9, 2010 incidents, who then forwarded both td.L.see (
generallyAccusatoryinstrument.) On April 1, 2010, Lee wrote to Plaintiff informing himat

he was in receipt of the Accusatory Instrument and deemed the issues rdisae toeen
addressed and responded to through the inmate grievance process.” (Decl. of Médlif'Lee
Decl.”) Ex. A at 1 (Dkt. No. 123).1ee indicated that he had received correspondence from
Plaintiff's attorney regarding this incident, and that he had advised the attdrteysame.

(Id.) Additionally, Lee stated he was “advised that [Plaintiff] met with LartVand advised [Lt.
Ward] that[Plaintiff] ha[d] not had any further issues with Sgt. O’Connotd.)( Accordingly,
Lee deemed the matter resolve8&e€ id)

2. Morris’ August 2010 Interactions witRlaintiff

On August 6, 201®Rlaintiff filed a grievancé€” Grievance No. 70010-I0against
Morris alleging that Morris had approached Plaintiff and said, “hurry the fuck upeuaetl and
zip up your pants.” (Decl. of Kevi@'Connor (“O’Connor Decl.”) Ex. Aat2 (Dkt. No. 125).)
According to Plaintiff, Morris’ actions were in retaliation “for [Plaintiff'sigvious complaints
filed against [Morriswith the grievance committee.’ld() In Grievance No. 70010-10,
Plaintiff furtherallegedthat there was “[sJomething very disturbing mentally with C.O. Morris
and something needs to be done with him before he really snaps and hurts [Plaintiff], othe
inmates, staff, and/or himself . . . . C.O. Morris [is] a threat to the good order otyémtinis
facility [and] | don’t want to see him hurt himself or the people around hitd.} O’Connor
was assigned to investigate Grievance No. 70010-10, and ultimately reported his fmdings t
Lieutenant Deegan.SeeDefs.” 56.1 1 10; O’Connor Decl. Ex A at 3.) In his report, O’Connor
stated that he met with both Morris and C.O. Arrick, who alegyedly at the scene of the

incident, and each of them denied Plaintiff's clainSeegD’Connor Decl. Ex A at 34, 6.)



Specifically, Morrisinformed O’Connor that he “did not make any statements to [Plaintiff] while
securing the cells[, but] [he] did remove a clothes line that was affixélam{iff’s] cell bars in
order to bring his cell into compliance.ld(at 6.) O’Connor also depaéd Sergeant Malark to
speak with Plaintiff, and Malark reported back to O’Connor that Plaintiff “madeantioef
statements concerning the issue . . . [and] had no other withesses to provide to seldstantiat
claims? (Id. at 5.) Ultimately, Grievance No. 70010-Mas deniedas it was found that “the
allegations [could not] be substantiatedld. @t 7.) Plaintiff disputed and appealed this finding,
claiming that neither Malark nor O’Connor spoke with him about Grievance No. 70010-10 and
that he in fact hadfive witnesses that [could] provide statements abatigf] C.O. Morris did.”
(Id. at 8.)

Within weeks of the August 6, 2010 incident, Plaintiff and Morris had another
altercation.On August 232010,Lee received a letter from anethinmate named Adolphus
Nelson(“Nelson”) regarding an incident that took place in Plaintiff’s cell blookAugust 21,
2010. Geelee DeclEx. B at 4; Pl.’s Opp’rex. | (“Nelson Letter”) 1) According to Nelson’s
letter, which is the version of events adopted by Plainsiffe(e.g.PI's Opp’'n 1 18, 35;d. Ex.
Al 1 4),Morris came to the celilock that Plaintiff was imnd“ma[de] a very threatening
statement’to a fellow inmate, (Nelson Lettej.1Specifically, Morris allegedly stated thauys
[who] write grievances that are frivials [sic] and cry like little hiches and . . . Inmate Jemal
Albritton 06A5348 will find himselfsic] in the [h]ospital.” [d.) Lee delegated the
investigation of this incident to Deputy Superintendent for Security Koskowski Kteski”),
who in turn dispatched O’Connor to investigate. (Defs.’ 56.1 {1 15-Mé6rjis informed
O’Connor that he did not make “any threatening statements about [Plaintiff|odynwhile

working in [Plaintiff's cell block].” (Lee Decl. Ex. B at 2.) O’Connor thereafiaterviewed



Nelson, during which Nelson “reiterated [his] original complaintd. &t 1.) However,
according to Defendants, Nelson did indicate that Morris was eakspg to Albritton in cell
number 337, but rather to a different inmate in cell number 304 who did not feel that Morris had
“threaten[ed] him or any other inmate(ld.) Moreover, according to O’Connor, Nelson also
admitted that he didn’t write the complaint, but merely copied it from anathete. $ee id).
Accordingly, O’Connor found that Nelsonstterregarding Morris’ interaction with Albritton
was meritless.(See id. Plaintiff, however, disputes this determination made by O’Connor,
noting that “Nelson’s letter clearly statgdefendantMorris said ‘337 cell’ (Jemal Albritton
#06A5348) ‘will find himselfsic] in the hospital.” (Pl.’s Opp’n 1 35ee alsd\elson Letter 1.)
Throughout the period between 2009 and 2010, without specifying anylaiesff's
mother called_ee“to complain about [Plaintiff] being harassed by several . . . officers . . .
[including] C.O.[] Morris, and Sgt. O’Connor, [and] Lt. Tokarz.” (Pl.’s Opp’n Ex. H ¢\Bn-
Royall Aff.”) 1.) According to Plaintiff's mother, Lee informed her that Plaintifa’s safe and
nothing was going to happen to himfd.j On at least one other occasion, Plaintiff's mother
spoke to Lieutenant Ward, who similarly informed her that Plaintiff “would be fiflel.)
Defendants do not directly dispute the existenceeddltalls, though Lee appears to have
informed Plaintiff’'s mothern Septembe010that Ward “denies speaking with [her] and states
that he had not been given direction to do séd’ gt 13.) In addition to Plaintiff's mother
attempting to reach out taee his lawyer contacted Les least once prior to the September 22,

2010 assault regarding Plaintiff's prior complaints. (Lee Decl. Ex A. 4t 1.)

4 Plaintiff submits numerous letters from his attorney, yet each fettdating the
September 22, 2010 incident is addressed to the “Warden” rather than Lee. (Pl.’s Ofp)n Ex
There are no corresponding letters in the record from Lee to Plaintifite@y that predate the
September 22, 2010 incident, though, as ndted,acknowledges contacting Plaintiff’'s attorney
regarding the January 2010 Accusatory Instrumedeel(ee Decl. Ex A. at 1.)
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3. Plaintiff Meets withTokarz

On September 10, 2010, Plaintifiet with Tokarzin response to a grievance he filed
regarding Morris. (Defs.’ 56.1 1 17; Pl.’'s Dep. 94.) Plaintiff's grievance condethdé Morris
had been cutting his clothes line down in his cell, resulting in his things landing inl¢hemnoi
“all over the plae.” (Pl.’s Dep. 95.) According to Plaintiff, Morris told him that he “need[ed] to
stop writing. . .bitch grievances.” I4.) Plaintiff informed Tokarz that he “was afraid that
something was going to happen, that [he] was going to be attacked,” by Mormsratiedy
else.” (d. at 120.) In responsgTokarz told Plaintiff, among other thingbat ‘inmates never
win grievanceg (id. at 99, and informedPlaintiff that it was his lastay of work for the week,
and that, “[w]hen [hec[a]me back[he would] handle this,”id. at97). Tokarz did not say
“anything” about Plaintiff being attacked at a later date by anyone in theyfagitit at 99.)

Tokarz’s version is quite different, as he later informed his superiors that he tiate
... flold] [Plaintiff] that he could never win a grievance.” (Lee Decl. Ex. Z)aThere was an
investigation of Plaintiff's complaint, includiran October 4, 2010 letter thRlaintiff received
from “Captain M. Royce,” indicating that he “interviewed [Plaintiff] on tepber 29, 2010[,]
and at that time[,] [Plaintiff] had nothing further to add” regarding Tokarz’s conoutctstated
that [his] current situation is a result of [hisla@rview with LieutenanTokarz.” (d.at 1.) The
letter further indicates that “[Plaintiff] [was] advised to make statenmrgspply any evidence
[Plaintiff] had at [his] disciplinary hearing, for [his] current situatioarid that Royce “spoke to
andreceivedwritten documentation from Lieutenant Tokarz denying the statement [Plaintiff]
alleged [Tokarz] said[] about inmates never winning grievances,” and ceddthat Tokarz

“acted in a professional manner(ld.)



4. The September 22, 2016cident

On the evening of September 22, 2010, at “approximately quarter to 7:00 [p.m.], 7:00
[p.m,],” Plaintiff was on the way to the yard, when Morris pointed him out to GorBids Dep.
27.)° Gonyo came up to Plaintiff, and told him to step back insi8ee {.) Plaintiff did so,
and, while waitingsawanother officer come out of the sick call room, who Plaintiff believes
may or may not have been Sawye$eé d at 36) Gonyo then returned, told P to step
over to the wall, take everything out of his pockets, remove his jacket, and put his hands on the
wall. (Seed.at 35.) Plaintiff did so, and Gonyo brought his hand up Plaintiff's legs, then
around Plaintiff's waist, to the frontSéed. at 40-41.) Plaintiff looked down, whil&onyo
dropped a metal object from his hand and said “weapon, weagddndt 41) At the same time,
Gonyo grabbedPlaintiff’'s belt and slammed him into the groun&e¢ id. Two additional
officers jumped on Plaintiff and began punching him in the back of the hiehétZ7.)
Plaintiff was on his stomach and was turning his head around to look to see who was involved.
(See idat55.) One of the officers had a hold of, and was twistRigjntiff's arm. (d. at53)
McDonoughthenstruck Plaintiff‘four . . . maybe fivdimes’ in his back with his baton, kwie
Plaintiff was pinned down with his arm behind his bdugking twisted. Ifl.) Blott thencame
and punched Plaintiff on both sides of his face, while other unnamed offiesxgwisting his
arms and legs.See idat 57) While he was still on the floor, Plaifftheard McDonough
screaming, “we are going to break your drag well as “something about grievancefld at

58, 63) Plaintiff felt like he could not breathand called out t&itzpatrickfor assistance (See

®> Defendants do not provide an alternative version of the events of September 22, 2010,
and therefore, for purposes of this Motion, Plaintiff's version is deemed undisputed.
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id. at 59.) In response, Fitzpatrick was “just pacing back and forth like she didn’t knowowhat
do.” (Id.)

Once Plaintiff wadprought to his feet, he was placed against the wake §l. at66.) He
haddifficulty breathing, and so one of the corrections offieghsinistered his inhaleduring
which McDonough came over and punched Plaintiff in the stom&xe d.) Plaintiff fell to his
knees, an@®fficer D’Angelo, who had come to the scafter the assault had finishesid that
that was enoughnd stopped McDonoughSde d at 75)

Plaintiff appears to now believe that Sawyer was not involved in the actualt assaul
September 22, 2010. Plaintiff's grievarstated that Sawyer was standing in the area and then
“lumped on [Plaintiff]” after Gonyo yelled about the weapon. (Wilson Decl. EX(@i¢vance
No. 70344-10 2.) Sawyer was alleged to have been punching Plaintiff while he was on the
ground and preseffdr the entirety of the assaultSée d.) Plaintiffs Amended Complaint is
also in line with this version of events, stating that “Sawyer was there@adttyp], jumped on
[Plaintiff] and started punching [him] in the back of the head.” (Am. CompIM&Jeover, &
Plaintiff's hearing before Ryaon October 17, 201(awyer testified that he wastially at &
Block, but was “supposed to be out in the yard.” (Decl. of Richard Ryan (“Ryan exl.C
(“Hearing Transcript”) 71 (Dkt. No. 126).) When he heard a response come over théeadi
left to go to the yard and sa@onyo “engaged in an altercation with [Plaintiffl.ld{) Sawyer
testified that he “stepped in to assist” Gonyo, who “wafPaintiff's] right side and trying to
secure his rigt arm,” so he “grabbed [Plaintiff's] left arm . . . [and] got [Plaintifi¢weed” (I1d.
at 72, 74.) According to Sawyer, only Gonyo was present at first, then after Saviyed,

another officer showed up and Fitzpatrick then arrived with additional responlikrat 76.)
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However, at his deposition, Plaintiff expressed douganding Sawyer’s presence at the
incident Plaintiff testified that he had never met Sawyer before, could not desci@béevh
looked like, and only named Sawyer in hisegence and Complaint “[b]ecause [Sawyer] said he
was involved in the incident.” (Pl.’s Dep. 37.) Plaintiff testified that he “now . . . bidileve
Sawyer was lying,” and that Sawyer “falsified documents . . . endorsedkéedid said he was
there andook the place of the other C.O.sId.(at 3738.) Plaintiff expressed these same
doubts at his disciplinary hearing on October 17, 20sdeHearing Transcript 779), but
proceeded with his excessive force claim against Sawyer as detailed in theedirtamdplaint,
(Am. Compl. 9). Plaintiff’'s new version of events appears to retit@affidavit of annmate
named Lucien Salnave (“Salnave’(Pl.’s Opp’n Ex. A4 § 2.) According to Salnawe,
witnessed the entirety of the incident on September 22, 2010, and, while walking up the stairs of
E Block after the incident had ended,dweheard Sawyer “joking with another officer .,.‘l
guess & solved that problem.” (Pl.’s Opp’'n Ex. W1SalnaveAff.”) 2.) Salnave’s affidvit is
dated November 14, 2010, was notarized by Ryan the nexaddyvas in fact attached to
Plaintiffs Amended Complaint(SeeAm. Compl. 15-16.) On the basis of his own deposition
testimonyand Salnee’s affidavit Plaintiff now seeks to amend his complaint to reflect his new
allegation that Sawyer did not actually assault him, but instead was a parbosaifacy,”

(Pl.’s Opp’n 1 85), to “cover up and aid [D]efendants Morris’, Gonyo’s, Blott’s, [and]
McDonough’s assault . . . by . .. filing of a false use of force report, unlawfullysngdhe
misbehavior report, and providing . . . false testimony at [P]laintfEsiplinaryhearing.”

(Letter fram Plaintiff to Court (“Request To Amend Compl.”) (Nov. 30, 2017) 2 (Dkt. No. 146).)
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5. Plaintiff is Written Up an&ubsequent Proceedings

On September 23, 201Blaintiff was given a tickeind chargeavith “Violent Conduct,
Creating a Disturbance, Possession of a Weapon, Refusing a Direct @ddeefasing a
Search or Frisk (Ryan Decl. § 4see als®Am. Compl. 9.) Five days later, on September 28,
2010, Plaintiff'sdisciplinary hearing begamvith Ryanserving as the heagrofficer. (Ryan
Decl. T 4) According to Plaintiff, Ryan “violated [Plaintiff's] due process rgghinasmuch as
he failed to call “a couplef witnesseg including: (1) Plaintiff’'s psychiatrist (2) Sergeant
Foremanwho escorted him after the incideahd(3) Investigator Smitlirom the Office of the
Inspector Generalvho investigated the incideatter the fact (Pl.’s Dep. 146—152.Plaintiff
specifically believed that Investigator Smith was a critical witness, as bie Wwave testified
about what “he found out during his investigation . . . which could help [Plaintiff's] defense out.”
(Id. at 149.) h all, Plaintiff called fiveinmate witnesses, as well as five officer witnesses that
were alleged to have been involved in the incident. (Ryan Decl. { 8; Hearingripta23c
Additionally, Plaintiff believes that Ryan wasasedbased on comments that he stated off the
record “bdore the hearing started.” (Pl.’s Dep. 158.)

Ryandoes not dispute declining to call these witnesses, but contends that doing so was
within his discretion as the hearing office6egRyan Decl. § 6.) SpecificalljRyandeclined
Plaintiff's request to call Investigator Smittom the Office of the Inspector General because
“that person did not witness the incident and thus could add nothing to the case about whether or
not the events occurred as Plaintiff’'s misbehavior report allegédl.’{ (1 see alsoHearing
Transcript 107 (“[Investigator] Smith was not at Green Haven at the tintedafcident]’).)

Ryan similarly declined Plaintiff’'s request to call his psychiatrist and Set§ereman because

neither individual witnessed the events at issi&zelRyan Decl I 12-13.) Ryan also denies
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making any biased comments regarding Plaintiff while off the record durirgetiverg, and
contends that the decision was based exclusively on the record of the hedeiagd J( 15.)

The hearing ended on October 20, 2010, Riyan ultimatelyfinding Plairtiff guilty of
all five charges. (Ryan Decl. EA.(“Hearing Disposition”).) As a penaltlaintiff was given
12 months in the Special Housing Unit (“SHU”Sef id. The Hearing Record Sheet indicates
that Koskowski reviewed Ryan’s disposition on October 29, 2010, and noted that the hearing
was held in compliance with Department of Corrections and Community Supervision
(“DOCCS”) regulations. $eelee Decl.  15id. Ex. E at 2.)The grievancevas then appealed
directly to the Commissioner of DOCCS, and the disposition was affirmed by the
Commissioner’s designee, Assistant Director D. Venettozzi, on December 30, RDEX. F.
at 1.) After receiving his sentence, but on an unspecified date, Plaintiff spoke &dbdut the
incident and his punishment while Lee was making his rounds in SHU. (Pl.’s Opp’n Ex. Al
1 3.) Plaintiff followed up on October 31, 2010, after Koskowski had already reviewed the
hearing by writing to Leeandinforming him thathe was denied certain witnesstsat wlere]
relevant for [Plaintiff] to prove [his] innocen[ce].” (Pl.’s Opp’n Ex. B (“Oct. 3tter from PI.
to Lee”) 1.)

6. Plaintiff'sOctober 7, 201Grievance

On October 7, 2010, Plaintiff filed a grievance related to the September 22, 2010
incident. In his grievance, Plaintiff recounts the version of events that gedeétahis
Amended Complaint and at his depositioBedGrievance No. 70344-1412.) Plaintiff
describeghe patfrisk conducted by Gonyo and subsequent use of fo®ee id. He states that
Gonyo “slammed [Plaintiff] to the ground” after yelling about a weapad,that Sawyer was

the first to arrive at the scendd.] McDonough and Blott showed up shortly thereafter, ihgld
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Plaintiff down on his stomach, punching him in his face, and twisting his arms and3egs. (
id.) Plaintiff was then brought to his feet and punched by McDonough in his stomach, after
which Sergeant Foreman took Plaintiff to SHGe¢ id. Plaintiff claimed that this assault
stemmed from complaints that he had previously filed against Morris, Tokarz, andatssher
staff members.” Ifl. at3.) Plaintiff does not specifically mention O’Connor or Le&nievance
No. 70344-10, nor does he stdtatanyindividualwasaware of a pending assaullowever,
Plaintiff states that he “exhausted the administrative remedies provided[OBCS’] three
tier grievance procedures,” (Pl.’s Opp’n { 87), and Defendants agree tinaffPlandisputedly
filed and appealedGrievance No. 70344-10 after the September 22, 2010 incident, (Defs.’
Reply in Supp. of Mot. for Summ. J. (“Defs.” Reply”) 1 (Dkt. No. 143)).

Plaintiff also provides details as to @ivthat O’Connor paid to his celhile in SHU
According to Plaintiff, O’Connor and anothesrrections officer came t8HU, and told Plaintiff
to come out of his cell. (Pl.’s Opp’n Ex. A13) Plaintiff askedvho wanted to speak with him,
and was told that it was O’Connoid.(Ex. A3 at 2) Plantiff asked what O’Connor wanted to
see him about, and O’Connor subsequently arrived at Plaintiff's cell, which he asikeidf Rda
exit. (d.) Plaintiff asked why, and O’Connor said that he would tell Plaintiff once helekite
cell. (d.) Plaintff told O’Connor that Plaintiff feared for his safety, and that O’Connor was part
of the basis for that fearld() O’Connor did not indicate that he was at Plaintiff's cell to discuss
anygrievance filed by Plaintiff, and never actually told Plaintiff what he wae tiwediscuss.
(Id.) Afterward Plaintiff filed a complaint, stating th&gt. O’Connoifalselytold the
investigator Lieutenant LaPortehat Plaintiff ‘refused to particigte in the investigatioh (Id.)
LaPorte investigated Plaintiff’soenplaint regarding O’Connor, and ultimately determined that it

lacked merit. Id. Ex. R (“LaPorte Letter”) at 1.)
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B. Procedural History

Plaintiff filed his Complaint on May 30, 2013. (Compl. (Dkt. No. 2).) On October 24,
2013, theOffice of the Attorney GenerdlOAG”) requested an extension of time to move to
dismiss or answer the Complaint until 30 days after thensiedDefendant had been served
andrequestedepresentation fim theOAG, (Dkt. No. 19)whichthe Courigrantecthe same
day, (Dkt. No. 20). In order to identify the defendants and efiéetserviceon September 17,
2014, the Court issued an order pursuant to the Second Circuit’s deciSialemtin v. Dinking
121 F. 3d 72 (2d Cir. 1997)jrecting the New York State Attorney General to identify certain
defendants. (Dkt. No. 34.) On October 15, 2014A& submitted a response to the Court’s
order. (Dkt. No. 35.) On November 24, 2014, Plaintiff filed a Motion for Default Judgment.
(Dkt. Nos. 36—37.) On December 2, 2014,@%G responded;iting the OAG’s earlier request
for an extension of time to respond to the Complaint, and funtiterg that Plaintiff as of that
date had still not yedervedthe Deendants identifieds a result of th&alentinorder. (Dkt. No.
38.)

On January 13, 2015, Plaintiff requested thaCourt direct theDAG to accept service
on McDonough’s behalf, (Dkt. No. 45), but the Office responded indicating that it was unable to
do so, that McDonough was no longer employe®®CCS and that correspondence sent to his
lastknown address was returned undeliveraidt. No. 46). Pursuant to tli@AG’s request,
the Court gave Defendants until February 27, 2015 to answer or otherwise respond to the
Complaint. (Dkt. No. 47.) On that date, Defendants submitted m@iien letter to the Court
seeking a conference in adw of its anticipated Motion to Dismiss, (Dkt. No. 50), which was
held on April 16, 2015, (Dkt. (minute entry for Apr. 16, 2015)). By Order also dated April 16,

2015, the Court denied Plaintiff's earlier Motion for a Default Judgment. (Dkt. No. 53.) On
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May 22, 2015, Defendants Blott, Fitzpatrick, Gonyo, Morris, Ryan, and Sawyer anshered t
Complaint, (Dkt. No. 57), and Lee, Morris, O’Connor, and Tokarz moved to dismiss, (Dkt. No.
58-61). After several extensiorsf timeto respond, (Dkt. Nos. 63—68)laintiff submitted his
opposition, dated July 16, 2015. On August 17, 2015, Defendants submitted their reply. (Dkt.
No. 69.)

On March 30, 2016, the Court issued an Opinion & Order granting in part and denying in
part Defendants’ Motion To Dismiss. (Opinion & Order 43 (Dkt. No. 71).) The Court
dismissed, without prejudic®]aintiff's claims to the extent that theyererooted in conduct
barred by the statute of limitatioress well aslaintiff’'s claims against Tokarz for First
Amendment retaliatian(Id. at 43-44.) Plaintiff thereafter filed an Amended Complaint on May
17, 2016, (Am. Compl.)andDefendantdiled their Answer on June 21, 2016, (Answer (Dkt. No.
77)). The Court adopted a case-management order on July 18, 2016, (Case Maraggnent
(Dkt. No. 79)), and thed®ties thereafter commenced discovery. In the interim, Plaintiff made a
request for counsel dated August 4, 2016, (Dkt. No. 86), which the Court denied without
prejudice on September 14, 2016, (Dkt. No. 87).

On May 11, 2017, the Court held a pre-motion conference wherein it adopted a briefing
scheduldor the instant Motion. (Mot. Scheduling Order (Dkt. No. 1)1&)efendants Lee,
O’Connor, Tokarz, Ryan, and Sawyer filed their Motion for Summary Judgment and
accompanying papers on July 14, 2017. (Dkt. Nos. 120-29.) After receiving an extension, (Dkt.
No. 136), Plaintiff filed his Opposition and accompanying papers on October 2, 2017, (Pl.’s
Opp’n), andDefendants, after receiving axtension, (Dkt. No. 141), filed their Reply on

November 10, 2017, (Defs.” Reply).
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While the Motion was pending, Plaintiff filed a letter seeking leave to “[s]opgtt”
his claims against Sawyer. (Request To Amend Compl.) In reality, Plaimtiffht to add a
previously unpled conspiracy claim against Sawyer, which he first put forth irppisstiion.
(Pl’s Opp’n 1 85.) Defendants filed a letter opposing Plaintiff's request, (@kt14b), and the
Court stated that it would take up the issue of Plaintiff's proposed amendment in astjgdiwat
pending Motion for Summary Judgement, (Dkt. No. 147).
[l. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shows that “there is noegenui
dispute as to any material fact and the movant is edtitl judgment as a matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate,”taragsir
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable infeeshagainst the movantBrod v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes);also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movarg’burden to show that no genuine factual dispute existis. Teddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004ge also Berryl37 F. Supp.
at 521 (same).

“However, when the burden of proof at trial would fall on the nonmoving party
ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving partgaonust

forward with admissible evidence sufficient to raise rmugee issue of fact for trial in order to
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avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,

123 (2d Cir. 2013) (alteration and internal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion. ., [a nonmovant] need[s] to create more than a ‘metaphysical’
possibility that his allegations were correct; he need[s] to ‘come forwardpattific facts

showing that there is a genuine issue for tridlyfobel v. County of Erje692 F.3d 22, 30 (2d

Cir. 2012) (emphasis omitted) (quotiNgatsushita Elec. Indus. Co. v. Zenith Radio Co#5

U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or denials contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)

(internal quotation marks omittedyee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009)
(“When a motion for summary judgment is properly supported by documents or other
evidentiary materials, the party opposing summary judgmentnot merely rest on the

allegations or denials of his pleading . . ..”). And, “[w]hen opposing parties tell tweediffe
stories, one of which is blatantly contradicted by the record, so that no reasonabtaijdr

believe it, a court should not adopt that version of the facts for purposes of ruling on a orotion f
summary judgment.’Scott v. Harris 550 U.S. 372, 380 (2007).

“On a motion for summary judgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dep’t of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At this stage,
“[t]he role of the court is not to resolve disputed issues of fact but to assess wihathereé any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate and dispose of factually unsupported claBesgva Pharm.
Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks

omitted) (quotingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)). However, a district
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court should consider only evidence that would be admissible at$eaNora Beverages, Inc.

v. Perrier Grp. of Am., Inc164 F.3d 736, 746 (2d Cir. 1998). “[W]here a party relies on
affidavits . . . to establish facts, the statements ‘must be made on personal knpsdedge

facts that would be admissible in evidence, and show that the affiant . . . is competsiifiyto t
on thematters stated.”DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012) (quoting Fed. R. Civ.
P. 56(c)(4)).

Finally, the Second Circuit has instructed that when a court considers a motion for
summary judgment, “special solicitude” should be afforded a plibgant, see Graham848
F.2d at 344, and a court should construe “the submissions of a pro se litigant . . . liberally” and
interpret them “to raise the strongest arguments that they sugféssfman v. Fed. Bureau of
Prisons, 470 F.3d 471, 474 (2d €2006) (italics and internal quotation marks omitted). And,
“the failure to oppose a motion for summary judgment alone does not justify thengrainti
summary judgment.’Vermont Teddy Bear Cd73 F.3d at 244ee also Jackson v. Fed. Exp.
766 F.3d 189, 196 (2d Cir. 2014) (explaining that “an examination of the legal validity of an
entry of summary judgment should . . . be[] made in light of the opposing party’s prtusé sta
(italics omitted)). “Nonetheless, proceeding pro se does not othenhgese ra litigant of the
usual requirements of summary judgment, and a pro se party’s bald assertigppes by
evidence . . . are insufficient to overcome a motion for summary judgmidauston 27 F.
Supp. 3d at 351 (alterations, italics, and iméiquotation marks omittedee also Flores v. City
of New YorkNo. 15€CV-2903, 2017 WL 3263147, at *2 (S.D.N.Y. July 31, 2017) (same).

B. Analysis

Defendants do not seek summary judgmerdlbof the claims in thémended

Complaint; rather, thegeek dismissal only d¢tlaintiff's claims against(1) Lee, O’Connor, and
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Tokarz for their alleged failure to protect in relation to the September 22, 2010 in¢&)ent;
Ryan and Lee for their alleged due process violations in connection with the sub$eguieny;
(3) Sawyer for his involvement in the alleged use of excessive force on Sepganpeto; and
(4) O’Connor and Tokarz for retaliation unrelated to the September 22, 2010 inditient.
Court will address each of these in turn.

1. Failure toProtectClaims Against Lee, O’'Connor, and Tokarz

a. Administrative Exhaustion

As an initial matter, Defendants argue that the claims against Lee, O’Candorokaz
“must be dismissed because Plaintiff did not exhaust avadalohénistrative remedies,” as to his
failure to protect claimselated to the September 22, 2010 incident that is the subject of
Grievance No. 70344-10. (Defs.” Mem. in Supp. of Mot. for Summ. J. (“Defs.” Mem.”) 8 (DKkt.
No. 121).)

Pursuant to the Prison Litigation Reform Act (“PLRA”), “[n]o action shall lmaight
with respect to prison conditions under [8] 1983 of this title, or any other Federal law, by
prisoner confined in any jail, prison, or other correctional facility until suchirasimative
remedies as are available are exhaustd@'U.S.C. § 1997e(a). The exhaustion requirement
applies to all personal incidents while in prisBoyter v. Nusslg534 U.S. 516, 532 (2002)
(holding exhaustion is required for “all inmate suits about prison life, whether theyenvol
general circumstances or particular episode®®; alsaJohnson v. Killian680 F.3d 234, 238
(2d Cir. 2012) (same), and includes actions for monetary damages despite the faohtiaty
damages are not available as an admiriggraemedyBooth v. Churner532 U.S. 731, 741
(2001) (holding exhaustion is required “regardless of the relief offered throughistlative

procedures”). Moreover, the PLRAandates‘proper exhaustion’-that is, ‘using all steps that
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the agency holds out, and doing so properly,[which] entails. . .‘completing the
administrative review process in accordance with the applicable procedural rédlesador v.
Andrews 655 F.3d 89, 96 (2d Cir. 201@lterationand citations omitted) (quotingyoodford v.
Ngo, 548 U.S. 81, 88, 90 (2006kee alsalones v. Bogkb49 U.S. 199, 211 (2007)There is no
guestion that exhaustion is mandatory under the PLRA and that unexhausted claimbeannot
brought in court.”).

As a general matter, the New York State DOCCS Inmate Grievance Prog@#i) (‘I
outlines the procedures that apply to grievances filed by inmates in New Y arlc&tiagctional
facilities. The IGP provides for a thregep grievance procesSee7 N.Y. Comp. Codes R. &
Regs. (“N.Y.C.R.R.”) 8 701 et segee alsAbdallah v. Ragnemo. 12CV-8840, 2013 WL
7118083, at *2 (S.D.N.Y. Nov. 22, 2013) (noting that “[DOCCS] provides an administrative
remedy for many prisoners’ claims,” which is “a grievance system availaptestmers in
custodyat state prisons(titing 7 N.Y.C.R.R. § 701.1(c))). Under the framework used in typical
cases, an inmate must first file a complaint at the facility where the inmate is hotlsed®1
calendar days of an alleged occurrenSee7 N.Y.C.R.R. 8 701.5(41). That complaint must
provide a specific description of the proble®ee id8 701.58)(2). The second step in the
tripartite framework is for the grievant or any direct party to appedintimate Grievance
Review Committee’s decision to the prison superintendent within seven calendaftdays
receipt of the written response, although theeapipg party can seek an exception to the time
limit. Seeid. 8 701.5(c)(1). The third and final step is to appeal the superintendent’s decision to
the CORC, which the prisoner must do within seven days of the superintendent’s written
response to the gwvance.See id§ 701.5(d)(1)(i). Here, too, an inmate may request an

exception to the time limitSeeid. “[O]nly after CORC has reviewed the appeal and rendered a
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decision are New York’s grievance procedures exhaustedrtiner v. DaddezidNo. 07-CV-
7201, 2008 WL 4826025, at *2 (S.D.N.Y. Nov. 5, 2008).

A plaintiff must exhaust his administrative remede$orefiling his initial complaint in
federal court. Indeed, “[w]hen a prisoner does not properly exhaust his admugseatedies
before fling suit, the actiomustbe dismissed."Mateo v. AlexandeilNo. 08CV-8797, 2010
WL 431718, at *3 (S.D.N.Y. Feb. 9, 2018ge also Harris v. Gunsetilo. 12CV-3578, 2013
WL 3816590, at *6 (S.D.N.Y. July 22, 2013) (same). “This is so even if the claim has since
been exhausted.Mateo v. ErcoleNo. 08CV-10450, 2010 WL 3629520, at *3 (S.D.N.Y. Sept.
17, 2010). In other words, “[sJubsequent exhaustion after suit is filed . . . is insuffibleat, V.
Goord 267 F.3d 116, 122 (2d Cir. 200bdyerruled on other grounds by Port&34 U.S. 516,

even where “it might seem more efficient simply to proceed with the lawsuit ratdredibmiss
it only to see it immediately réled,” Harris, 2013 WL 3816590, at *6 (quotingateo v.
Alexandeyr No. 08CV-8797, 2010 WL 431718, at *3 (S.D.N.Y. Feb. 9, 201@efendants bear
the burden of proving that Plaintiff failed to exhaust available administrativeliresn&ee
Hubbs v. Suffolk Cty. ShergfDept, 788 F.3d 54, 59 (2d Cir. 2016Because dilure to exhaust
is an affirmative defense, defendants bear the initial burden of establishipginting to legally
sufficient sources such as statutes, regariat or grievance procedures, that a grievance process
exists and applies to the underlying dispute.” (alterations, citations, anthirgeotation marks
omitted); see alsd?owell v. SchrirpNo. 14CV-6207, 2015 WL 7017516, at *6 (S.D.N.Y. Nov.
12, 2015) (same).

Defendants do not contend that Plaintiff failed to properly exhaust the claimstprese

Grievance No. 70344-10 infsw as they relate to the use of fgroethat Plaintifffailed to

follow the proper appeal procedurefefs.’ Reply. 1 (gting that Plaintiff “undisputedly filed
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and appealedGrievance No. 70344-10 after the September 22, 2010 incident).) Rather,
Defendantsassert that Plaintif§ grievance “was insufficient to put facility personnel on notice
that Plaintiff was alleginghat . . . Lee, Tokarz, or O’Connor failed to protect him from an
assault.” (Defs.” Mem. 9.) Of these three defendants, only Tokarz is mentionadkeyin
Grievance No. 70344—1With Plaintiff stating that the assault stemmed “from complaints
[Plaintiff] ha[s] filed on C.O. Morris and Lt. Tarkoz [siahd several other staff members.”
(Grievance No. 70344-0at3.) Moreover, Plaintiff's grievance does not contain any allegations
regarding any failure on the part of staffGaeen Haveno heedor investigate anprevious
complaintdfiled by Plaintiff. InsteadPlaintiff's grievance only alleges that he was subjected to
excessive force by several Defendantgher than Lee, O’Connor, and Tokarzr+etaliation
for these complaints, and providéstails that are exclusively related to the use of force incident
on September 22, 2010Sde idat 2-3.) Accordingly, Defendan&rguethat Plaintiff's
grievance failed toprovide enough information about the conduct of wiiRIaintiff]
complairjed] to allow prison officials to take appropriate responsive measudesinson v.
Testman380 F.3d 691, 697 (2d Cir. 2004).

To be sure, Plaintiff was not required to name Lee, O’Connor, or Tok&ig grievance
in order to exhaust his claims agaitit®@m SeeEspinal v. Goord558 F.3d 119, 126 (2d Cir.
2009) (“[I]t is plain that a New York state prisoner is not required to name respopaities in
a grievance in order to exhaust administrative remedieR&jher Plaintiff wasonly required to
provide “a specificdescription of the problem,” thatassufficient to “alert the prison to the
nature of the wronépr which redressvas sought,” and provide “sufficient notice of wrongdoing
to cause them to investigate any such claifd. at 127-28 (alterations and internal quotation

marks omitted)see also Hilbert v. FischeNo. 12CV-3843, 2013 WL 4774731, at *4
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(S.D.N.Y. Sept. 5, 2013) (“[T]he question for the Court is whether the plaintiff's gdeva
sufficiently alerted prison officials thae was alleging some wrongdoing beyond that alleged
against the individual or individuals specifically named in the grievance.”datterand internal
guotation marks omitted))Moreover, thegrievanceneed not éxplicitly discuss the misconduct

... dleged in the complairitso long as the claim was specifically addressed in the prison’s
denial of the grievanceEspinal 558 F.3d at 12&ee also Percinthe v. JulieNp. 08-CV-893,

2009 WL 2223070, at *4 (S.D.N.Y. July 24, 20@9A] claim may be exhausted when it is

closely associated with, but not explicitly mentioned in, an exhausted grieearoag as the

claim was spefically addressed in the prison’s denial of the grievance and, hence, was properly
investigated.).

Plaintiff’ s grievance alleges that he was subjected to excessive force by Defendants
Morris, Gonyo, Sawyer, McDonough, and othenamed officers as a result of “complaints
[Plaintiff] ha[s] filed on C.O. Morris and Lt. Tarkoz [sic] and several otheff smnembers
(Grievance No. 70344:0at3.) The grievance makes no mention of Lee or O’Connor, nor does
it makeanyreference to any forewarniraf any claims regarding thetack—or claims
regardingany attack—that Plaintiff made to Lee, O’Connor, or Tokak/hile Lee,O’Connor,
and Tokarz may have been madeare of Plaintiff sconcerngegardingstatements madsy
Morris, (Lee Decl § 7; O’Connor Decl. 1§ 10-13; Pl.’s Dep. 94), dghievance filed in the wake
of the September 22, 2010 incident provides “no indication that they were also aware ofl and ha
a proper opportunity to investigate, his contention now raigedhe effect that prison officials
did not take proper measures to protect hitddywood v. WooddNo. 01.CV-225, 2007 WL
1834641, at *12 (N.D.N.Y. June 25, 2007). Plaintiff makes no such allegation in his grievance,

nor couldit be said that Plaintiff'grievance “sufficiently alerted prison officials that he was
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alleging some wrongdoing beyond that alleged against the individual ordndisispecifically
named in the grievanc¢eHilbert, 2013 WL 4774731, at *internal quotation marks omitted);
see alsarhousand v. CorrigarNo. 15-CV-1025, 2017 WL 1093275, at *4 (N.D.N.Y. Mar. 23,
2017)(finding that the plaintiff failed to exhaust his failure to intervene claim where he
“consistently focused his complaints and allegations on the alleged assaydfcs®d to any
failure on the part of the naassaulting defendantsjhrower v. United tates 528 F. Appk

108, 110 (3d Cir. 2013Jinding that the plaintiff failed to exhaust his administrative remedies
where “[tlhe summary judgment record reflect[ed] that none of [the pléh@dministrative
grievances . .alleged that staff failetb protect him by placing him with a dangerous
cellmate.”);Williams v. CappsNo. 13CV-47, 2013 WL 5574482, at *4 (E.D. Ark. Oct. 8,
2013)(dismissing the plaintiff's failure to protect claim becaustr alia, the relevant
grievancé‘'did not nameany of the Defendants or explain how any [prisofficials allegedly
failed to prevent the April 8, 2011 attack,” and therefore the grievance “[did] not . . . gfovide
[prison] officials with the information necessary to conduct an adequate gatésti ofthe
[plaintiff's] failure to protect claims”)Mitchell v. HernandezZNo. 07CV-1322, 2010 WL
529451, at *6 (E.D. Cal. Feb. 9, 20X6dncluding that the plaintiff failed to exhaust his failure
to protect claim because his grievance and appeal make mbidnjg[of] a failure to protect by
any [of the] defendants adopted by2010 WL 1812597 (E.D. Cal. May 5, 201BYice v.
Engert 589 F. Supp. 2d 240, 247 (W.D.N.Y. 20Q0@smissing the plaintiff'$ailure to protect

claim for failure to exhaust his administrative remedies because, irrespéddtigdiling a
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grievance regarding the assault, the plaintigVer filed a grievance relative [tuis failure to
protect] claim”)®

Nor wasPlaintiff's failure to protect claimspecifically addressed in tipgison’s derdl
of the grievance and, hence . . . properly investigatBércinthe 2009 WL 2223070, at *4.
Lee, O’'Connor, and Tokarz were not questioned during the investigation of Plagrigfsance,
nor do Lee or O'Conn& namesappear even once in the entire grievance rec(3deletter
from Bradley G. Wilson, Esqg. to Court (“Grievance Record”) (Mar. 8, 2018) Exs. A—B okt
156).) Moreover, the record indicates that, during an interview regarding hiargreglaintiff
“reiterated his complaint,” and “offered no new information” beyond what wasinedta his
grievance. (Grievance Record Ex. A, at unnumbered\dditionally, in a letter to Lee
following the filing of his grievance, Plaintiff merely recounted whabklievedo be
deficiencies in his disciplinary hearing, and made no mention of any failure parthaf Lee,
O’Connor, or Tokarz with regard to the September 22, 2010 incident itself. (Oct. 31 tastter f
Pl. to Lee £2.) Plaintiff’'s thercounsel ao wrote to Lee, butis letteramakeno mention of
any involvement on the part of Lee, O’Connor, and Tokarz; rather, he simply “resjjfiesq’s]
Office investigate [theise of force incident].”(Pl.’s Opp’n Ex. E (“Seidler Letters”)-3l.)
Based on the record before the Court, there is no indication that Plaintiff did gnytbia than
pursue his grievance as to the use of force inciethie exclusion of any other potential claims

Indeed, the grievance recardly contains memoranda regarding &tleged use of force by

® At best, Plaintiff appears to infer a retaliatory motive on the park of Tokarz iiblyoss
coordnatingor participating inan attack (SeeGrievance No. 70344—14i 3 (claiming the
assault was a result afdmplaints [Plaintiff] ha[s] filed on C.O. Morris and Lt. Tarkoz [sic] and
several other staff members”).) However, Plaintiff's grievance cannot eneddyg interpreted
to insinuate that Tokarz—Ilet alone Lee and O’Connor—knew of an impending assaulteahd fai
to adequatelyprotecthim based omanyprior knowledge.
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those Defendants actually named in Plaintiff's grievasdeeing presentséeGrievance Record
Exs. A-B), and the CORC decision makes no mention of any claims regarding any potential
wrongdoing on the part of Lee, O’Connor, or @ak Eee idEXx. A, at unnumbered 155ee
Percinthe 2009 WL 2223070, at *6 (holding “the prison’s Giaexce Response castrbe
construed as directly addressing a failure to protect claim,” where ggbision only responds
to [the plaintiff's] excessive force claim”)Accordingly, because the prison was not properly
alerted toPlaintiff's failure to protect clainagainst Lee, O’Connor, and Tokarz, nor did the
prison investigatsuch aclaim, Plaintiffhas failed to exhaust administrative renesdi

b. Exceptions to the Exhaustion Requirement

To the extent that Plaintiff claims that the grievance procedures were in sgme wa
rendered “unavailable” to him because “Lee’s official capacity would have thwambeftiom
. .. reviewing any grievaecagainst him,” and “[t]he available grievance procedure does not
provide a mechanism to file a grievance directly to CORC against a superinfe(rlen
Opp’n 1 88), the Court disagrees.

The Second Circuit has recognized certain exceptions extraistion requirement that
apply when “(1) administrative remedies are not available to the prisoner; é2dats have
either waived theefense . . . or acted in such a way as to estop them from raising the defense; or
(3) special circumstances, sumha reasonable misunderstanding of the grievance procedures,
justify the prisoner's failure to comply with the exhaustion requiremduggiero v. Cty. of
Orange 467 F.3d 170, 175 (2d Cir. 2006However, the Supreme Court recently rejected the
“unwritten ‘special circumstances” exception” and held tfiftie only limit to 8 1997e(ap
mandate is the one baked into its text: An inmate need exhaust only such adimmigraedies

as are ‘available.”Rossv. Blake 136 S. Ct. 1850, 1862 (2016). be “available” under the
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PLRA, a remedy must afford “the possibility of some relief for the actiorptained of.”

Booth 532 U.S. at 73&ee alsdRoss 136 SCt. at 1859 (“[A]n inmate is required to exhaust
those, but only those, grievance procedures that are ‘capable of use’ to obtain l&drite tee
action complained of.” (quotingooth 532 U.S. at 738)). The Supreme Court has identified
least“three kinds of circumstances in which an administrative remedy, althoughalbjfimn the
books, is not capable of use to obtain relidRdss 136 SCt. at 1859 see alsdVilliams v.
Correction Officer Priatng829 F.3d 118, 1224 & n.2 (2d Cir. 2016) (applyinossbut
noting that the three circumstances discusseRassdo not appear to be exhaustivé First, a
remedy is “unavailable” where “it operates as a simple dead-aiiti officers unable or
consistently unwilling to provide any relief to aggrieved inesdt Ross 136 S. Ct. at 1859
(citing Booth 532 U.S. at 736, 738 Second, a remedy is unavailalkibere an administrative
procedure is “so opaque” that “no ordinary prisoner can make sense of what it denhénds.”
Finally, “interference with ammatés pursuit of relief’—whether “through machination,
misrepresentation, or intimidatior*‘renders the administrative process unavailabld. at
1860.

Here, it is undisputed that the prisgmmovided gievance procedures that inmates . . .
couldutilize,” Hemphill 380 F.3d at 686, and it is also undisputed that Plaintiff went through all
three stages of the DOCCS grievance process. (Pl.’'s Opp’n  87; Defy."IRefitcordingly,
it is not in dispute that Plaintiff wasvare of the grievanceqaredures and in fact utilized them

here. Neverthelss “administrative remedies may .he deemed unavailable if the plaintiff can

" Because, as iwilliams 829 F.3d 118, the circumstances delineatéRioissare also
relevant to the facts of this case, the Court “do[es] not opine on what other cirocesstaght
render an otherwise available administrative remedy actually incapable.bfgliams 829
F.3dat123 n.2.
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demonstrate that other factorger-example, threats from correction officereendered a
nominally available procedure available as a matter of factHubbs 788 F.3cat 59; see also
Ross 136 S. Ct. at 1860 (noting that an administrative procedure may be unavailable “when
prison administrators thwart inmates from taking advantage of a griepesazss through
machinationmisrgoresentation, or intimidation”). However, it cannot plausibly be said that
Plaintiff was in anyway thwarted in his use of the grievaroeess, ake completed the appeal
and makes no allegation that he was hindered in actually filing or appk&liggevance.

Rather, Plaintiff contends that the grievance prooessinavailable because Lee, as
superintendent d&reen Havencould not possibly review a grievance about his own behavior.
(SeePl.’s Opp’n 1 88.) Yet, the grievance process is gehsuch a way that any grievance,
including those brought against a superintendanstbe appeale@ast the superintendent, up to
CORC for a final decision See7 N.Y.C.R.R. § 701.5(d)(1)(isee alsdGardner, 2008 WL
4826025, at *2*(O]nly after CORC has reviewed the appeal and rendered a decision are New
York’s grievance procedures exhausted.”). The fact that Lee would have hypotheteailihie
subject of the grievance itself is no bathe requirement thalaintiff must properly exhausish
claims. See, e.gCrump v. EkpeNo.07-CV-1331, 2010 WL 502762, at *7 (N.D.N.Y. Feb. 8,
2010) (finding that failure to file, and subsequently exhaugtjevance against the
superintendent of the prison precluded assertion of claims againsDaamp v. Greiney No.
99-CV-5865, 2003 WL 22023962, at *2 (S.D.N.Y. Aug. 27, 2008)ding that a claim was
unexhausted where the plaintifi¢ver submitted a grievance agaitisé] Superintendent . . .

alleging[his] responsibility for the conduct ¢din officer]”). It cannot be said that Lee’s status
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as superintendent rendered the grievance procedures unavailable to Plaintiff, dimekréhiss
simply no basis to excuse Plaintiff’'s nerhaustion of his failure to protect claim.

Therefore, because Pléihfailed to properly exhaust his claim, and no exception
applies, the Court grants Defendaiistion with respect to Plaintiff’s failure to protect claims.

2. Due Proces€laims Against Ryan and Lee

Plaintiff alsoclaims thaiRyanviolated his pocedural due process rights under the
Fourteenth Amendment the United States Constitution based on his bias and refuhivio
certainwitnesses to testify on Plaintiff's behalfdisciplinary hearing helébllowing the
September 22, 2010 incident. (Am. Compl. 9-1(eg is alleged to have affirmed this due
process deprivatioby rejecting Plaintiff’'s grievance appeahd therefore to have himself
deprived Plaintiff of due process.

“[T]o present a due process claim, a plaintiff must establisthélt he possessed a liberty
interest and (2) that the defendants depriveddfithat interest as a result of insufficient
process.”Ortiz v. McBride 380 F.3d 649, 654 (2d Cir. 2004) (alteration and internal quotation
marks omitted). The Supreme Court has held that inmates retain due process pigbts
disciplinary proceedingsSee Wolff v. McDonnelt18 U.S. 539, 563—72 (1974) (describing the
procedural protections that inmates are to receikien subject to significant disciplinary
punishment). However, the Supreme Court has clarified that “[p]rison disciplineatgslia
liberty interest [only] when it ‘imposes atypical and significant hardshifnernmate in relation
to the ordinary incidents of prison life.’Ortiz, 380 F.3d at 654quotingSandin v. Conne15
U.S. 472, 484 (1995)). The Second Circuit has explained that “[t]he length of disciplinary
confinement is one of the guiding factors in apply#andins atypical and significant hardship

test.” Hanrahan v. Doling331 F.3d 93, 97 (2d Cir. 2003) (internal quotation marks omitted).
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The duration of disciplinary confinement, however, is “not the only relevant faaiw,the
Second Circuit has “explicitly avoided a bright linge that a certain period of SHU
confinement automatically fails to implicate due process rigiRalmer v. Richards364 F.3d
60, 64 (2d Cir. 2004). Indeed, “[t]he conditions of confinement are a distinct and equally
important consideration in determining whether a confinement in SHU riseslavéhef
atypical and severe hardship,” and, therefore, courts should consider “the extemhtthehi
conditions of the disciplinary segregation differ from other routine prison conditidehs.”
(internal quotation marks omittedyee also Sealey v. Giltne97 F.3d 578, 586 (2d Cir. 1999)
(“Both the conditions and their duration must be considered, since especially harsiomendit
endured for a brief interval and somewhat harsh conditions endured for a prolonged interval
might both be atypical.” (citation omitted)

As a guidepost to determine whether due process protections are required isotte pri
context, the Second Circuit has instructed that “[w]here the plaintiff was cdriinan
intermediateduration—between 101 and 305 daydevelopment of a detailed record of the
conditions of the confinement relative to ordinary prison conditions is requiRadrher, 364
F.3d at 6465 (internal quotation marks omittedge also Abdur-Raheem v. Caffdxp. 13-
CV-6315, 2015 WL 667528, at *5 (S.D.N.Y. Feb. 17, 2015) (same). Moreover, “although
shorter confinements under normal SHU conditions may not implicate a prisanenty |
interest, [the Second Circuit has] explicitly noted that SHU confinementsvef tan 101 days
could constitute atypical and significant hardships if the conditions were more Hexe the
normal SHU conditions . . . or a more fully developed record showed that even relaiisely br
confinements under normal SHU conditions werdact, atypical.” Palmer, 364 F.3dat 65

(citation omitted). “The court may resolve the issue of atypicality as a mblésy only when
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the conditions are uncontesteddbuston v. Cotter7 F. Supp. 3d 283, 297 (E.D.N.Y. 2014)
(citing Palmer, 364 F.3d at 65). Indeed, the Second Circuit has cautioned that “[ijn the absence
of a detailed factual record, [it has] affirmed dismissal of due processsabailyiin cases where
the period of time spent in SHU was exceedingly short—less than the 30 daie 8andin
plaintiff spent in SHUJ—and there was no indication that the plaintiff endured unusual SHU
conditions.” Palmer, 364 F.3d at 65—66&¢ee also HoustqQry F. Supp. 3d at 298 (same).

Regarding the process an inmate is due, a disciplinary hearing comports witlhckss pr
when an inmate receives “advance written notice of the charges; a fair andahizating
officer; a reasonable opportunity to call withesses and present documetidance; and a
written statement of the dispositioncinding supporting facts and reasons for the action taken.”
Luna v. Pico 356 F.3d 481, 487 (2d Cir. 2004). “In the context of prison disciplinary hearings,
the Second Circuit has said that its ‘conception of an impartial decisionmaiker vehojnter
alia, does not prejudge the evidence and who cannot say, with . . . utter certainty . . . , how he
would assess evidence he has not yet se&atiman v. Aceveddlo. 08CV-4368, 2011 WL
6028212, at *7 (S.D.N.Y. Dec. 5, 2011) (quotigtterson v. Coughlir@05 F.2d 564, 570 (2d
Cir. 1990)).

It is undisputed that Plaintiff has satisfied the first elementsodltie process claim, as
his 12-month confinement in SHU exceeds the 101-day threshold set forth by the Second
Circuit. See Palmer364 F.3d at 65—-66The issue before the Court is therefore limited to
whether Plaintiff’s disciplinary hearing comported with due process.

As to Ryan’s denial of certain witnesses at the heafjapydinarily, an‘inmate facing
disciplinary proceedings should be allowed to call withesses and present docymeedi&nce

in his defense when permitting him to do so will not be unduly hazardous to institsadeiy!
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or correctional goals. Holland v. Goord 758 F.3d 215, 224-25 (2d Cir. 2014) (quotglff,
418 U.S. at 566). “The right to call witnesses is limited in the prison context, howsvtre'
penological need to provide swift discipline in individual cases’ Bgdhe very real dangers in
prison life which may result from violence or intimidation directed at either other inmates o
staff.” 1d. at 225 (quotindg’onte v. Reald71 U.S. 491, 495 (1985)Accordingly, “prison
officials must have the necessary discretion to keep the hearing within tadadonis and to
refuse to call witnesses that may create a risk of reprisal or undermtoeitgyas well as to
limit access to other inmates to collect statements or to compile other documentangeeVide
Id. (alteration and internal quotation marksitted). Moreover, the Second Circuit hasdted
that ‘[tlhe Supreme Court . . . has suggested that a prisargpiest for a witness can be denied
on the basis of ialevance or lack of necessity.ld. (alterations in original) (quotingingsley v.
Bureau of Prisons937 F.2d 26, 30-31 (2d Cir. 1991)herefore, the Second Circuit has held
that “[t]he refusal to call withesses whose testimony would be redundant isiotateon of any
established due process rightd.

However, “a prison official who refuses to call a requested witness has dutmmst|
obligation to explain to the prisondefendant why the witness was not allowed to testify.”
AbdurRaheem2015 WL 667528, at *{citing, inter alia, Ponte 471 U.S. at 497 see also
Colantuono v. Hockebor®01 F. Supp. 2d 110, 114 (W.D.N.Y. 20{4ame).“The reasons
need not be in writing, and may be provided at the disciplinary hearing itsgifpoesenting
testimony in court when there is later constitutiormalienge to the hearing Abdur-Raheem
2015 WL 667528, at *7. Finally, “to establish a procedural due process claim in connection with

a prison disciplinary hearing, an inmate must show that he was prejudiced Hgdgked al
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procedural errors, in the snthat the errors affected the outcome of the heari@glantuong
801 F. Supp. 2d at 1X4iting Powell v. Coughlin953 F.2d 744, 750 (2d Cir. 1991)

Plaintiff was permitted to call 10 witnesses at the heari8geHearing Transcript 2.)
The HeamgRecord Shedhdicates that the only requested witressgho did not testify were:
(1) Investigator Smith from the Office of the Inspector General; (2)eb@t Foreman; (3)
Superintendent Lee; and (4) two psyatit nurses, Ms. G and Ms. RoselSegRyan Decl. Ex.
B (“Witness Notice Form”).)Ultimately, Ryan denied Plaintiff's requesi have these
individuals testify for the same reason: none of these “witnessesdt the scene of the
September 22, 2010 incident and therefore could not testBdba personal knowledge as to
what occurred that day. (Witness Notice Form 1-Ryan also made clear his rationale for
declining to call these witnesses on the record at the hearing, indicating seainttigiduals
were not present at the incident and that any additional testimony would be redumadant a
unnecessary given the voluminous testimony given by thestifyingwitnessegpresent at the
incident. GeeHearing Transcript 107—108.)This, pursuant to Second Circpitecedent, is a
sufficient basis for refusing to call certain additional withesSese Kalwasinski v. Mors201
F.3d 103, 109 (2d Cir. 1999) (holding that the witnesses were not present at the incident, “thus
providing [the defendant] with a rational basis for concluding that the testimahgs#
additional witnesses would be irrelevant or unnecessary,” and therefore notiarviolalue
proces} Scott v. Kelly962 F.2d 145, 147 n.2 (2d Cir. 1992) (“We must defer to the judgment of

prison officials in balancing prisoners’ rights against penological interéstisnta showing of

8 Ryan did not specify at the heagithat the two psyehnit nurses were not at the scene,
although he did state in the Witness Notice Form that both Ms. G and Ms. Rosell were not
present for the assault. (Witness Notice FarmPlaintiff has not otherwise explained what
first-hand knowledge either of these individuals had.
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abuse of discretion.”YOdom v. KernsNo. 99CV-10668, 2008 WL 2463890, at *9 (S.D.N.Y.

June 18, 2008) (“While [the] [p]laintiff has a right to call witnesses in his defémse

correctional facility may deny the request ‘for irrelevance, lack of négessithe hazards

presated in individual cases.” (quoting/olff, 418 U.S. at 566)Branch v. GoordNo. 05CV-

6495, 2006 WL 2807168, at *5 (S.D.N.Y. Sept. 28, 2006) (holding that requested witnesses who
did not see events in question were irrelevant). Accordififintiff has not raised a triable

issue of fact as to whether the denial of his requests to call withessesuteshstitlenial of due
process.

As toRyan’s alleged bias at the proceeding, iinsleniablghat “[ijnmates are entitled
to,” among other things, “@ir and impartial hearing officer.L.una 356 F.3d at 487. However,
the Second Circuit has determined that “the degree of impartiality requiredaf pearing
officials does not rise to the level of that required of judges generally,” aad tie Special
characteristics of the prison environment, it is permissible for the impartialincbfafficials to
be encumbered by various conflicts of interest that, in other contexts, would be adjudged of
sufficient magnitude to violate due procesBrands v. Coughlin891 F.2d 43, 46 (2d Cir.

1989) (citation omitted). Moreover, “the bare assertion of claims of bias or pmegmtdghould
not preclude summary judgment merely because they implicate issues invdhaagrey
officer’'s state of mind.”Rahman2011 WL 6028212, at *7.

Simply put, there is nothing in the record to indicate that Ryan’s determination was
infected by bias of any sort. Plaintiff testified that Ryan hiasedbased on commenigyan
maderegarding Plaintiff's knowledge of how the proceedings wodééthe record “before the
hearing started.(Pl.’s Dep. 158.) However, beyond Plaintiff's bare assertion that Ryan stated

that Plaintiff “kn[e]w how [the hearing] wof&d] or whatever,”id. at 157)which itself is
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unpersuasivehere is no evidence thRyanmade up his mind about the case prior to the
hearing or thahewould not accep®laintiff's evidenceor testimony In fact, Ryarallowed
Plairtiff to expound on his theory of the caselltiple times (see e.g, Hearing Transcript 107—
12), and allowed Plaintiff to ask questionseath witness called. While Plaintiff may disagree
with the outcome reached by Ry#&, “has not identified any evidence indicating that these
decisions were the result of bias rather than reasoned decisionmaking whitjRiduiatiff]
simply disagrees. Mims v. Ufland No. 07€V-1926, 2008 WL 2986497, at *5 (S.D.N.Y. Aug.
1, 2008) seealso Thomas v. DemghNo. 15€CV-9559, 2017 WL 3726759, at *10 (S.D.N.Y.
Aug. 28, 2017) (holding that the plaintiff's “fail[ure] to present any facts in supporsof hi
threadbare allegation that [the defendant] had ‘predetermined the outcome™ of ihg heer
insufficient to “render the proceedings unconstitutionally impartial and d[idymesent a
plausible procedural due process claim”). Accordingly, because Plaintiffileastéaput forth
anyevidence that would indicate Ryan “refused even to consider, on the evidence, thefmerits
[the plaintiff's] principal defense to the charges against h@oldn v. Coughlin58 F.3d 865,
871 (2d Cir. 1995), athat heprejudge[d] the evidence” in thease Patterson 905 F.2d at 570,
there is simply no triable issue of fact regarding Ryan’s supposed bias.

Accordingly, the Motion is granted as to Plaintiff’'s due process claimmsigaoth Ryan

and, by extensior,ee?

% Plaintiff's due process claim against Lee rests on his affirmance of gediite
defective proceeding before Ryan. However, because the Court finds that thee cvee
process violation in connection with theahiag itself, any claim against Lee related to his
alleged subsequent approval of that hearing must be dismi3S&ly. ErcoleNo. 11CV-6844,
2014 WL 1630815, at *32 (S.D.N.Y. Apr. 24, 2014) (dismissing a 8 1983 action premised on
supervisory liabilitywhere the court found there was “no underlying constitutional violation
undertaken by the supervised officeegjppted by2014 WL 2769120 (S.D.N.Y. June 18,
2014) Alston v. Bendhein®72 F. Supp. 2d 378, 388 (S.D.N.Y. 2009) (“The failure to state a
claim for an underlying constitutional violation forecloses supervisory lpb)lit Moreover,
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3. Claims Against Sawyer

a. The Claims in the Amended Complaint

Plaintiffs Amended Complaint clearly alleges that Sawyer, along with M@nosyo,
McDonough, Blott, and Fitzpatrick, participated in the alleged use of excessreeagainst
Plaintiff on September 22, 2010SgeAm. Compl. 9.) In the Amen&d ComplaintPlaintiff
alleges that “Sawyer was there with [Gonyo], jumped on [Plaintiff] and dtacteching [him] in
the back of [his] head.”ld.) Plaintiff's grievance relays an identical version of events, stating
that “Sawyer jumped on [Plaintiff],” and “was punching [him].” (Grievance No. 70344+2
Sawyer in fact testified at the hearing that“stepped in to assist” Gonyo, who “was on
[Plaintiff's] right side and trying to secure his right arm,” so he “grdlB¢aintiff’s] left arm . ..
[and] got [Plaintiff] secured.” (Hearing Transcript 72, 74.)

However, Plaintiff testified at his deposition that he had never met Sawyer, could not
identify him, and in fact only named Sawyer in his grievance and this Action “[I§eca
[Sawyer] said hevas involved in the incident.” (Pl.’s Dep. 37.) Plaintiff “now . . . believe[s]
Sawyer was lying,” and that Sawyer “falsified documents . . . endorsedkéedid said he was

there and took the place of the other C.O.&. gt 37-38.)\°

even if the hearing was defective, which it was tia,record indicates that Lee did astually
participate in theeviewof Plaintiff’'s hearing. RatheKoskowski conducted the initial review
and certification, and the results were appealed directly to, and affirméteb@ommissioner of
Corrections’ designee.Sgelee Decl. § 15-16.)

101n fact, Plaintiff expressesimilar doubts about Sawyer’s involvement at his
disciplinary hearing on October 17, 201€eéHearing Transcript 77—79), but chose to reiterate
the excessive force claims Sawyer in his Amended Complaint, (Am. Compl. NtifPEso
attachedheaffidavit from inmate Salnavi® his Amended Complainyhichis meant to imply
Sawyer’s absence from the scene of the use of foBee iflat 15-16.) According to Salnave,
he witnessed the entirety of the incident on September 22, 2010, and, while walkingtapgshe
of E Block after the incident had ended, he overheard Sawyer “joking with anotber off. , ‘I
guess we solved that problem.” (Salnave Aff. 2.)
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Based on the record before the CoBt&intiff's excessive force claim against Sawyer
must be dismissedPlaintiff hasexplicitly testified that he does not believe Sawyer was at the
scene of the incidengnd thus Plaintiff does not believe Sawwys fersonally involved in the
use offorce at all, let alone a level @drce that would constitute an Eighth Amendment
violation. SeeWright, 554 F.3dat 269 (finding that “the Eighth Amendment's prohibition
against cruel and unusual punishment does not extedelrtonimisuses of physical force,” and
thus implying an actual use of force is necessary to an excessive forc€ictarmal quotation
marks omitted) “It is well settled that, irorder to establish a defendanihdividual liability in
a suitbrought under § 1983, a plaintiff must show . . . the defendant’s personal involvement in
the alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d
Cir. 2013). To establish personal involvement, a plaintiff must shatv th

(1) the defendant participated directly in tileged constitutional violation[;[2)

the defendant, after being informed of the violation througtpart or appeal[;]

failed to remedy the wrofg (3) the defendant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuance of such a

policy or custorfi] (4) the defendant was grossly negligent in supervising

subordinates who committed the wrongful g¢tsr (5) the defendant exhibited
deliberate indifferenct the rights of inmates by failing to act on information
indicating that unconstitutional acts were occurring.
Id. at 139 (italics and internal quotation marks omitte&igcordingly, for Plaintiff’'s excessive
force claim to go forward against Sawyeaw§ermust fallinto one of the five categories
identified above.See Lebron v. MrzyglodNo. 14CV-10290, 2017 WL 365493, at *4 (S.D.N.Y.
Jan. 24, 2017) (holding that the five categories “still control[ ] with respectitosctaat do not
require a showmg of discriminatory intent” posiigbal). As Plaintiff has provided sworn

testimony that he does not believe that Sawyer was even present during thiareseincident,

and Sawyer is not alleged to have acted in a supervisory role, no reasonable jury coul@ conclud
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thatSawyerwas personally involved in the useasfy force against Plaintiff, let alone force
sufficient to establish a constitutional violatithn

b. Plaintiff's Request @ Amend

However, Plaintiff now wishes to amend his complaimeftect his new allegation that
Sawyer did not actually assault him, but instead was a part of a “conspiracg,O(E’'n 1 85),
to “cover up and aid [D]efendants Morris’, Gonyo'’s, Blott’s, [and] McDonough’sudtssa. by
.. .filing of a false use foforce report, unlawfully endorsing the misbehavior report, and
providing . . . falséestimony at [P]laintiff's disiplinary hearing.” (RequestaTAmend Compl.
2.) Pursuant téederal Rile of Civil Procedure 15(a)(23, party shall be given leave to enu
“when justice so requires.”"Leave to amend should be freely granted, but the district court has
the discretion to deny leave if there is a good reason for it, such as futilitygittadihdue
delay, or undue prejudice to the opposing parfyiiv. Metro. Life Ins. C9.310 F.3d 84, 101
(2d Cir. 2002)see alsdruotolo v. City of New York14 F.3d 184, 191 (2dir. 2007)(same).
Where, as here, leave to amend is sotightesponse to a . . . motion for summary judgment,
and the parties have fylbriefed the issue whether the proposed amended complaint could raise
a genuine issue of fact and have presented all relevant evideswggport of their positions . . .
thecourt may deny the amendment . . . when the evidence in support of the plaintiff's proposed
new claim creates no triable issue of fadtlilanese v. RusDleum Corp, 244 F.3d 104, 110

(2d Cir. 2001) Merrick Bank Corp. v. Chartis Specialty Ins. Cdo. 12CV-7315, 2015 WL

1 Moreover, to the extent Plaintiff's testimony could implicate a failure to interes
the part of Sawyer, that claim also fails, as Plaintiff testified that Sawyer wast indwhere
near the incident itself. (Pl.’s Dep. 38 (“I got witnesses sayiag/{®r] was back in the
block.”).) See Sash v. United Staté34 F. Supp. 2d 531, 545 (S.D.N.Y. 2009) (finding no
personal involvement when the defendant had no “realistic opportunity to intervene to prevent
the harm from occurring” (internal quotation rkga omitted)).
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4126780, at *1 (S.D.N.Y. July 7, 2015) (“Although an assertion of futility is normally assessed
under the standard for a motion to dismiss for failure to state a claim puisaaleral Rule of
Civil Procedure 12(b)(6), where the motion to amend is made at a late stage anoutthd &
the full evidentiary reord at its disposal, a summary judgment standard will be applied.”
(internal quotation marks omittedgummit Health, Inc. v. APS Healthcare Bethesda, 883
F. Supp. 2d 379, 403 (S.D.N.Y. 2014) (“Ordinarily, leave to amend may be denied on the basis
of futility if the proposed claim would not withstand a Rule 12(b)(6) motion to dismiss.
However, when the motion to amend is filed after the close of discovery and the relevant
evidence is before the court, a summary judgment standard will be appleatihgcitation
omitted)).

In reviewingthe proposed conspiracy claim under a summary judgment standard, the
Court finds that Plaintiff's claim that Sawyer was part of a “conspiracyitikef (Pl.’s Opp’'n
1 85.) To establish a § 1983 conspiracy, plaintiff must prove “(1) an agreement bevoween t
more state actors or between a state actor and a private entity; (2) to act intoanflert an
unconstitutional injury; and (3) an overt act done in furtherahtgab goal causing damages.”
Pangburn v. Culbertsqr200 F.3d 65, 72 (2d Cir. 1999)avares vN.Y.C. Health and Hosp.
Corp, No. 13CV-3148, 2015 WL 158863, at * 8 (S.D.N.Y. Jan. 13, 2015) (sameje, the
entirety of Plaintiff's conspiracy claim resson unidentified “witnesses saying [Sawyer] was
back in the block . . . talking about [Defendants] setting [Plaintiff] up,” (Pl.’s Dep. 38),
Plaintiff's belief that Sawyer could not plausibly have been where he said hé¢ tadime of
the incident, gee id.at39), and Salnave’s affidavit stating thest overheard Sawyaefter the
incident “joking with another officer,” anstating “I guess we solved that problem.” (Salnave

Aff. 2 (internal quotation marks omittéd)Beyond Plaintiff'snonspecificstatements that
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Sawyer’s use of force report and testimony at Plaintiff's hearing was {&equest To Amend
Compl. 2), there is not a shred of evidence in the record for a reasonable jury to firahiyat S
entered intan agreement to falsify docunterand provide false testimony in an effort/iolate
Plaintiff's constitutional rightsSee Gallop v. Cheng§42 F.3d 364, 369 (2d Cir. 2011) (holding
thattheplaintiff’s allegations of conspiracy were “baseless” witee@laintiff “offer[ed] not a
single fact to corroborate tlalegaion of a ‘meeting of the minds’ among the coconspirators”)
Zahrey v. City of New Yorko. 98CV-4546, 2009 WL 1024261, at *11 (S.D.N.Y. Apr. 15,
2009) (dismissing conspiracyaim where thelaintiff “provide[d] noevidence, absent the fact
that the [i]ndividual [dgfendants worked together, that .an agreement existeddf.

Ciambriello v. Countyf Nassau292 F.3d 307, 325 (2d Cir. 2002) (“[Clomplaints containing
only conclusory, vague, or general allegations that the defendants have engaged iracgonspi
to deprive the plaintiff of his constitutional rights are properly dismissetér(ial quotation
marks omitted))

Ultimately, Plaintiff has‘done no more than make conclusory, vague and general
allegations, as there is no evidence to support Plaintiff's clain]8aatyer] [was]involved in a
conspiracy to violate his rights Hayes v. ©unty of Sullivan853 F. Supp. 2d 400, 423-24
(S.D.N.Y. 2012). Accordingly, Plaintiff's Request To Amend his Complaint is denied and the
claims against Sawyer are dismissed.

4. First Amendment Retaliation

Plaintiff also allege&irst Amendment retaliatioolaims against Tokarz and O’Connor
unrelated to the September 22, 2010 incident, each of whiclagagisnatter of law“To state a
First Amendment retaliation claim . , a plaintiff must allegg1) that the speech or conduct at

issue was protected, (2) that the defendant took adverse action against tHg plaing8) that
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there was a causalmoection between the protected speech anddwerse action.””Dolan v.
Connolly, 794 F.3d 290, 294 (2d. Cir. 2015) (quotksgpinal 558 F.3dat 12§; see also
Quezada v. RgWo. 14CV-4056, 2015 WL 5970355, at *19 (S.D.N.Y. Oct. 13, 20&ame)
Ramiattan v. FischerNo. 13€V-6890, 2015 WL 3604242, at *12 (S.D.N.Y. June 9, 2015)
(same). The Second Circuit has made clear that courts are to “agppvesoner retaliation
claims with skepticism angarticular caré,because “virtually any adverse action taken against a
prisoner by a prison official—even those otherwise not rising to the level of a obostt
violation—can be characterized as a constitutionally proscribed retaliatorylavis v. Goord
320 F.3d 346, 352 (2d Cir. 200@)ternal quotation marks omittedee also Dolan794 F.3d at
295 (same)Corley v. City of N.YNo. 14€CV-3202, 2015 WL 5729985, at *8 (S.D.N.Y. Sept.
30, 2015) (same).
a. Tokarz

“I'tis wellestablished that inmatefiling of grievances is a constitutionally protected
exercise of their right under the First Amendment to petition the government fedtiess of
grievances.”Mateo v. BristowNo. 12€V-5052, 2013 WL 3863865, at *4 (S.D.N.Y. July 16,
2013) (citingGraham v. Hendersoi89 F.3d 75, 80 (2d Cir. 1996 Andino v. Fischer698 F.
Supp. 2d 362, 382 (S.D.N.Y. 201@pame) However, with respect to the second prong, “[o]nly
retaliatory conduct that would deter a similarly situated individual of ordimanyéss from
exercising his or her constitutional rights constitutes an adverse adiani$ 320 F.3d at 353
(internal quotation marks omitted). The “ordinary firmness” inquiry is not subjeetncea
prisoner may still suffer adverse action even wherdeterred.See Gill v. Pidlypchak389 F.3d
379, 384 (2d Cir. 2004) (“[T]heatt that a particular plaintiff . responded to retaliation with

greater than 'ordinary firmness' does not deprive him of a cause of acser.gtso Nelson v.
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McGrain, No. 12-CV-6292, 2015 WL 7571911, at *1 (W.D.N.Y. Nov. 24, 2015) (“[A] prisoner
can state a retaliation claim in the absence of actual deterrence.” (Quelsay v. McGrain

596 F. App’x 37, 38 (2d Cir. 2015))). In considering these principles, courts have found that,
while verbal threats may qualify as adverse action, they must be “snofficspecific and direct”
to be actionableMateq 2013 WL 3863865, at *%ee also Quezada015 WL 5970355, at *21
(“The less direct and specific a threat, the ldssdy it will deter an inmate from exercising his
First Amendment rights.” (internal quotation marks omitteldyaney v. BruretonNo. 04CV-
2438, 2007 WL 1544629, at *23 (S.D.N.Y. May 29, 2007) (noting that “verbal shmesay
constitute adverse action . . . depend[ing] on their specificity and the context mtivycare
uttered”).

Plaintiff has set forth no additional facts not previously rejected by the @atstgrior
Opinion. SeeAlbritton v. Morris No. 13€V-3708, 2016 WL 1267799, at *18 (S.D.N.Y. Mar.
30, 2016). There, this Court found that, “to the extent that Takarmatds can be considered a
threat at all, they are not sufficiently specific or direEba the contrary, Tokarz apparently only
told Faintiff that grievances were unlikely to succeed and &t he would handle things ‘his
way.” Id. Plaintiff now simply reiterates this claim, alleging tAakarz told Plaintiff that
grievances were unlikely to succeed and said“thla¢n [hg c[a]me back[he would] handle
this,” meaning the situation with Morris. (Pl.’s Dep. 97.) As the Court previously heldrigo |
as the putative threat’s directness and specificity matter, it isuliffcunderstand how
Plaintiff's claimsagainst Tokarz are sufficientAlbritton, 2016 WL 1267799, at *1gitation
omitted) (collecting cases). Plaintiff has failed to set forth a single néwth&tovas not
discussed at the Motion To Dismiss stage. Accordingly, as b&faiafiff's clam against

Tokarz must be dismissed.
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b. O’Connor

The Court did not address the merits of Plaintiff's retaliation claims dgai@®nnor on
Defendants’ Motion To Dismiss, as it previously held that those claims werdéimsd. See
Albritton, 2016 WL 1267799, at *11 n.13s the Court made clear, theatute of limitations
barsany claims that accrued before approximately May 30, 28&@. id. However,according
to Plaintiff, the December 2009 and January 2010 incidents with O’Connor werelyot ful
exhausted until August 26, 2010 and October 13, 2010, respecti$ag.id. Defendants do
not dispute these allegations and agree that Plaintiff's claims were tolled whikshe w
exhausting his administraBuwemedies. (Defs.” Mem. 22 n.5Accordngly, because the Second
Circuit has held that the statute of limitations for a § 1983 action “must be tolled while a prisoner
completes the mandatory exhaustion process” set out in 42 U.S.C. § 19Gde(@lez v. Hasty
651 F.3d 318, 323—-24 (2d Cir. 2011) (internal quotation marks omitted), the Court will now
address the merits of Plaintiff's retaliation claims against O’Connor.

In so doing, the Court comes to the same conclusion as it did ireg#rd claims against
Tokarz. As previously notedj |t is wellestablished that inmateffling of grievances is a
constitutionally protected exercise of their right under the First Amendm@etition the
government for the redress of grievancdgldteg 2013 WL 3863865, at *4. And while “verbal
threas may qualify a adverse action, they mustdéficiently specific and directo be
actionable.” Albritton, 2016 WL 1267799, at *17 (internal quotation marks omittedie T
specificity and directness are lacking as to O’Connoatestents to Plaintiff. According to
Plaintiff, O’Connor mocked Plaintiff, told him that he was a troublemaker who needed to “stop
writing these complaints(Am. Compl. 5, andthat “if [he] ke[pt] writing these B.S. grievances,

[Plaintiff] [was] going toend up either in the box, hotgd[,] or[,] better yet[,] dead,”
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(Accusatory Instrument 3; Am. Compl. BAgain, “so long as the putative threat’salitness
and specificity matteit is difficult to understand how Plaintif’claims againgO’Connor] are
sufficient.” Albritton, 2016 WL 1267799, at *1&ee alsdMateo v. Fischer682 F. Supp. 2d
423, 434 (S.D.N.Y. 2010) (“The opacity of [the defenddrttireats to [the plainfi—that [the
plaintiff] should wait till he put his hands on me,” and that ‘one day he and | will party,' —
softens the deterrent effect considerably.” (citations omitt8adyyington v. New York306 F.
Supp. 2d 730, 746 (S.D.N.Y. 2011) (granting summary judgment in favor of a defendant who
told an inmate that “me and my boys . . . going to get you” while brandishing a copy of a
grievance)Bilal v. N.Y. State Dep’t of CorrNo. 09CV-8433, 2010 WL 2506988, at *16
(S.D.N.Y. June 21, 2010) (“Neither [the defendant’'s] comment . . . that [the plaintiff] was
‘lucky’ because correatin officers usually fuck people up for writing a bunch of bullshit
grievances’ nor his . . . comment that “[yJou’re not the only one who can write. Ifmgnd be
you'll break or get broke up,” was a ‘direct’ nor ‘specifit’eat.” (alteratios and @ations
omitted)), aff'd sub nom. Bilal v. Whitet94 F. App'x 143 (2d Cir. 2012¥. There is simply
nothing in the record to indicate that O’Connor made a sufficiently direct or spicéat to
Plaintiff to state a retiation claim against O’Connor. HEreforeDefendants’ Motion is granted,

and Plaintiff’s retaliatiortlaimsagainst O’Connor ardismissed.

12 0’Connor also poked Plaintiff in the chetikeetimesand said that Plaintiff was
“lucky that [O’Connor] [did not] just smack [Plaintiff] in the mouth.” (Accusatbrgtrument 3;
Am. Compl. 5.) To the extent Plaintiff relies upon O’Coria poking him in the chedk state
a retaliation claimthat allegedly retaliatory ac “simply de minimis and therefore outside the
ambit of constitutional protectionDavis 320 F.3dat 353 (quotingDawes v. Walker239 F.3d
489, 493 (2d Cir. 2001)Bloane v. Mazzug¢c&No. 04CV-8266, 2006 WL 3096031, at *13-14
(S.D.N.Y. Oct. 31, 2006) (finding that the throwing of a food trajpatplaintiff by the
defendant officer did not “rise[] to the level of constitutional significanaad was “merelyde
minimis); Rivera v. Goord119 F. Supp. 2d 327, 340 (S.D.N.Y. 2000) (dismissing a retaliation
claim against a defendant who “shoved” an inmate on thendrthat the harm was de mininis
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HI. Conclusion

For the foregoing reasons, the Motion for Summary Judgment filed by Defendants Lee,
O’Connor, Tokarz, Sawyer, and Ryan is granted. The Court will hold a conference on May 2,
2018 at 10:00 a.m. to discuss the status of the remaining claims against Morris, Gonyo,
Fitzpatrick, Blott, and McDonough. The Clerk of Court is respectfully directed to terminate the
pending Motion, (Dkt. No. 120), and mail a copy of this Opinion to Plaintiff.
SO ORDERED.
Dated: MarchAj2 2018

White Plains, New York
D)

IGEJQNETH M. KARAS
ITED STAVES DISTRICT JUDGE
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