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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JEMAL ALBRITTON,
Plaintiff, Case No. 13-CV-3708 (KMK)

-V- OPINION & ORDER

C.0. S. MORRIS, LT. TOKARZ, C.O0. GONYO,
SGT. FITZPATRICK, C.OBLOTT, C.O. SAWYER,
SUPT. WILLIAM A. LEE, VOC. SUPV. R. RYAN,
SGT. O'CONNOR, C.0. MCDONOUGH, and
COMMISSIONER BRIAN FISHER,

Defendants.

Appearances:

Jemal Albritton

Napanoch, NY

Pro Se

James Brennan Cooney, Esq.

Mary Kim, Esq.

New York State Office of the Attorney General
New York, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Plaintiff Jemal Albritton (“Plaintiff”) brirgs this action pursuant to 42 U.S.C. § 1983
against C.O. S. Morris (“Morsl’), Lt. Tokarz (“Tokarz”), C.O. Gonyo (“Gonyo”), Sgt.
Fitzpatrick (“Fitzpatrick”), C.O. Blott (“Blat’), C.O. Sawyer (“Sayer”), Superintendent
William Lee (“Lee”), Supervisor R. RyanRyan”), Sergeant O’Connor (“O’Connor”), C.O.

McDonough (“McDonough”), and Commissionerid@r Fischer (“Fischer”) (collectively,

“Defendants”), alleging violations of higustitutional rights stemmg from a number of
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occurrences while he was an inmate at@dhaven CorrectionabEility (“Greenhaven}.
Defendants have moved to dissiPlaintiff's claims againgtee, Tokarz, and O’Connor for
failure to state a claim, andl af Plaintiff’'s claims that occurred in 2008 as barred by the
applicable statute of limitationg~or the reasons that follobgfendants’ Motion is granted in
part and denied in part.

|. Background

A. Factual Background

The following facts are taken from Plaintiff's Complaint and Opposition to Defendants’
Motion and, for purposes of this Motion, are assumed?true.

1. Events Occurring in 2008

a. Tokarz Threatens Plaintiff in March 2008

On March 4, 2008, around 8:10 pm, Plaintiéfind the A-officer othe G-block tell the
third-deck officer not to let Plaiifts cell out for recreation (“rec’§. (SeeCompl. 11 (Dkt. No.
2).) Fifteen minutes after rec,dnttiff was let out of his cell, avhich time he went over to the
A-officer to ask what was going onld() The A-officer told Plainff that “they wanted to see
[him].” (Id.) Plaintiff asked who, but the A-officer simgpnstructed Plaintiff to go down to the

F&G corridor. (d.) Plaintiff did so, and the control-stati officer let Plaintiff in and told him

! Fischer's name is misspelled“&ssher” in the Complaint. SeeDefs.” Mem. of Law in
Supp. of their Mot. to Dismiss (“D&’ Mem.”) 1 n.1 (Dkt. No. 60).)

2 In their Memorandum of Law, Defendantiide to Plaintiff's “Amended Complaint,”
which, they indicate, bears EQfenerated page number§&egDefs.” Mem. 2. n.2.) However,
no Amended Complaint has been filed on ECF (raw one been filed with the Court in any
other form), and the Court assumes this wsisnple typographical errmn Defendants’ part.

3 Because certain pages of the Complaineeithck a page number or share the same
page number as others in the Complaint, this @piwill cite to the pge numbers as designated
by ECF in the upper right-hand corner of the page.
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to have a seat.Id.)) Then, Morris and anotheorrections officer emerged from the sick cell to

see Plaintiff. Id.) Plaintiff asked Morris why Plaintifivas there and who wanted to see him,

but Morris told Plaintiff that he did not need to know, and instructed him to stand up and put his
hands on the wall.ld.) Morris then searched Plaintithok his asthma inhaler, and told

Plaintiff that someone from the admimégion building wanted to see himid{ Plaintiff said

that he did not want to see anyone who coulddw®ttify himself or herslf to Plaintiff, but

Morris told Plaintiff he had no choiceld() Morris gave Plaintiff his adema inhaler back just as

he was leaving. Iq.)

As Plaintiff entered the room, he foundkarz, seated at a table upon which his baton
was resting, with a grievance andeaent complaint that Plaintiff dasent to the superintendent.
(Id.) Plaintiff felt a “negative vibe” from both officersld() Tokarz began reading the
grievance and the letter, theriaging] in hisatrocious manner,” “this is a bunch of bull[]shit
you wrote.” (d.) Tokarz further told Plaintiff that h@ould not allow an inmate to write up an
officer for something akittle as name calling.lqd.) Morris was standing in the room, blocking
the door, and another correctiorfagr stood behind Plaintiff. 1d.) Tokarz further told
Plaintiff that he should “save the writing for whigtaintiff] [is] in [the] SHU [Special Housing
Unit] with his head busted operghd that if Plaintiff “contined to write up his officers|,]
[Tokarz] [would not] have any control over what..Morris and the other [corrections officer]
[would] do to Plaintiff later on? (Id.; see alsdReply Aff'n in Resp. to A.A.G. Kim’s May 22,
2015 Mot. To Dismiss (“Pl.’s Opp’n”) 8 (“Lt. Tokathreatened Plaintifivhile stating to, ‘stop

writing grievances and the next time | (Tokarzyd& see you (Plaintiff) about a grievance you

4 1n quoting Tokarz, Plaintiff variously as both the first-ansecond-person pronouns.
Context suggests, however, that both wetended to refer to Plaintiff. SeeCompl. 11.)
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(Plaintiff) will end up with his [sic] head busted open and in SHU.” (italics omitteédpaintiff
further alleges that Tokarz said, “you must ththat the superintendent [sic] because | spelled
my name with a capital letter addl not write the superintendemame with a capital letter[']”
[sic]. (Compl. 11.) Tokarz further told Plaintiff that, if Tokarz were the superintendent, he would
put Plaintiff's letter in the trastand further went on to say thatffaintiff were in the yard and
an inmate attacked him, the officers would ttreir backs on Plaintiff because he wrote them
up. (d.) Tokarz then told Plaintiff that, if an ofeer called Plaintiff a “nigger and retard,” then
Plaintiff “deserve[d] to be called a nigger and retardd.) ( Tokarz then told Plaintiff that the
next time he decides to write a grievance,iffkfor two or three days about what will happen’
because the next time that Tokarz had to taRI&ntiff, he would “end up hurt™” by one of his
officers. (d.) Tokarz then “made a few more threat€fore telling hiofficers to take him

back. (d.) According to Plaintiff, tis incident was in retaliation for a grievance that Plaintiff
had written and about which Sgt. J. Cahad interviewed him two days beforeseg id)

b. Morris Inappropriately Touch®aintiff and Continues To Harass him

On April 8, 2008, Plaintiff wrote a comitd concerning Morris and Tokarzld(at 12.)
Sometime later, while Plaintiff waiting in the ydiat a telephone, a sergeant ordered Plaintiff to
step inside, and he did sdd.j Once inside, Morris began to search Plaintiffl.)( While doing
so, Morris said, “you don’t even know who | §irl got your ass now, don’t I? Come off the
wall[,] and | will show you who's tough.” I(l.) During the search, Masrwas “proper” until he
reached Plaintiff’'s waistline.ld.) At that time, Morris placedis right hand inside Plaintiff's

crotch area, “while his left harlitaced and rested on the lower center part of Plaintiff's back,

® At the time of resolution of this Mion, Plaintiff's Opposition submission did not
appear on the docket. His submission to chasib®wever, is being docketed simultaneously
with the issuance dhis Opinion.



with what felt like his penis” on Plaintiff's buttocksld() Plaintiff asked Morris why he was
searching Plaintiff in that manner, Bdorris told Plaintiff to be quiet. Id.) Morris continued
the search, reached between Plaintiff's legefbehind, and then roughly grabbed Plaintiff's
scrotum, before taking his fingers and rurgnthem between Plaintiff's buttockdd.) “After
leaving the previous area, Morris ad{®laintiff,] ‘did you like that?"” (d.) Morris told
Plaintiff that Morris was going ttkeep lock” Plaintiff. {(d.) A sergeant came by and asked
Morris why he was “keep locking” Plaintiff.Id.) Morris wrote Plaintiff a “false ticket,” but,
when Plaintiff went to a heiug, he was found not guilty.ld})

A few weeks later, as Plaintiff was leavi@gBlock, Morris steppeth front of Plaintiff
and told him that he had tber stop writing grievancesld() Plaintiff tried to walk around him,
but Morris jumped in front of Platiff and said that, if Plaintif€alled this harassment, he “ha[s]
not seen nothing.”Id.) Morris then “wrote [Plaintiff] another false ticket and keep locked
[him].” (Id.) Morris committed other acts of harassment against Plaintiff around this @ee. (
id.) A few weeks later, Plaintif§ lawyer contacted R. ErcolegtBuperintendent at the time,
who commissioned an investigatiorid.}

2. O’Connor Denies Plaintiff's Complaint

Sometime before or in December 2009, mRifiapparently filed another complaint
within the prison. $ee id. On December 17, 2009, around 6:30 pm, he was escorted to the
sergeant’s lounge area of building 2, wheredumfl O’Connor and three other sergeants seated.
(Id.) O’Connor told Plaintiff that he was atblemaker who needed to “stop writing these
complaints.” [d.) O’Connor further told Plaintiff thatlorris had both warned O’Connor about
Plaintiff and told him that Plaintiff had be&mriting complaints ever since he came to Green

Haven. Gee id. O’Connor went on to say that he Haéard about the time that [Plaintiff]



pissed off Lt. Tokarz.” Ifl.) With regard to the complaint that Plaintiff had recently filed,
O’Connor said that he “interviewed the officensolved[,] and they all denied [Plaintiff's]
entire claim,” and that, thefore, O’Connor was dismissingaiitiff's claim without further
investigation. Id.) In total, Plaintiff “enduredt@out 20 minutes of mockery and farce
investigation procedures” before @ nnor ended the investigatiorid.j Additionally,
“[O’Connor] called [Plaintiff's] withness down and toldm not to get involved with [Plaintiff's]
problems.” [d.)

3. O'Connor Threatens Plaintiff

On January 9, 2010, Plaintiff was called outha yard over the P.A. system and was
instructed to report back to the G-Blockd. (@t 13.) There, he wgaold to report to the
administration building, where Ouhinor ordered Plaintiff to stapto the office adjacent to the
package room.See id. O’Connor then told Plaintiff thétif [he] ke[pt] writing these B.S.
grievances, [Plaintiff] [was] going tend up either in thiox, hospital[,] or[,] ber yet[,] dead.”
(Id.) O’Connor then told Plaintiff that heeeded to learn his place as an inmale.) (Plaintiff
asked what that place was, and O’Connor sat] tHor one [thing], [Plantiff] [is] a nigger,”
and, “second[,] [he] [is] an inmate[,hd [his] place is under [O’Connor’s] corrections
officers.” (Id.) O’Connor further told Plaintiff that Hewouldn’t care if [Raintiff’'s] problem
was a medical one[;] [Plaintiff] [would] have todfhem] for anything that [he] need[ed].”
(1d.)

With regard to his grievance, Plaintiffiddhat he had a witness, whom O’Connor had

still yet to address.ld.) O’Connor then became irate, and said, “fuck your witness,” before
walking over to Plaintiff, poking him in the ekk three times, and asking if Plaintiff was

listening. (d.; see alsdPl.’s Opp’n 11.) O’Connor then saikat Plaintiff was “lucky’ that



[O’Connor] [did not] just smack [Plairfif] in the mouth.” (Compl. 13see alsd”l.’s Opp’n 11.)
O’Connor then warned Plaintiff & he would find himself in a World of trouble™ if he wrote
up O’Connor’s officers again, and that Tokardt®’Connor that he had spoken to Plaintiff
about these complaints in 2008, but that Plaimds still at it, before adding, “[w]e know how
to deal with your type around here.” (Compl. 13.)

That same day, O’Connor tried to have &eotinmate rob and assault Plaintiff, telling
him, “you should stay away froifiPlaintiff] because he was atrble[Jmaker, no good asshole,
and that [the inmate] should takddhtiff] for everything he has.” Ifl.) “O’Connor told him
that he will take care of things his wags well as “several other things.Id.) Plaintiff filed an
“accusatory instrument complaint” as well det#er to the “I.G.” in Albany, who forwarded
both to Lee. 1¢.)°

4. Morris Threatens Plaintiff

On August 21, 2010, around 9:05 am, Morris céobe cell that Plaintiff was in, and

told Plaintiff that the next time he “*ha[s] [his] line up[,] [Morris] would [give] [Plaintiff] a

113 m

ticket,” and also that “[Plaitiff] need[ed] to stop writing thositch grievance[s].” (Compl.

13.) Plaintiff asked why Morris was harassingiftiff, to which Morris responded, “because
you are a bitch.” I@l.) Morris then went to the front ¢fie company and told “someone else”
that “those guys in the back better stop wrifiMgrris] up,” and, more sgcifically, that “if 337

cell ke[pt] writing [Morris] up,” the inmate in @t cell would “find himself in the hospital.”
(Id.; see alsd?l.’s Opp’n 3 (indicating that another intaghad become concerned for Plaintiff's

safety after overhearing . . . M@stating to the [e]ffect th&hose prison bitches better stop

® The Court surmises that the “l'Gs the inspector generalC{. Pl.'s Opp’n Ex. E
(including letter from Plaintiff's mother décted to the “Inspector’'s General Office”).)
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writing grievances, and if cell #337 doesn’t stofitivwg he will end up in the hospital).) At
that time, Plaintiff was in cell #337. (PIGQpp'n. 3.) An inmate—apparently named Nelson,
based on Plaintiff's Opposition—relayed Morrisatgment to Plaintiff, and further assured
Plaintiff that he would write to Lee to let hikmow about Morris’ threats, and later did s&e¢
Compl. 13;Pl.’s Opp’n 3.) After receiving the letter about one wpg&r to the incident on
September 22, 2010, Lee ordered O’Connor to invastithe letter and ¢éhcircumstances that
led to its writing. (Pls Opp’n 3.) O’Connor called the inteadown to the sergeant’s office.
(Compl. 13) Rather than investigating theetit, O’Connor asked the inmate a number of
guestions unrelated to Morris’rdat, including whether the integahad any tattoos and how he
knew Plaintiff. (d. at 13-14) According to the inmate, it was more as though O’Connor was
trying to stop the inmate from reating what he heard Morris sayd.(at 14;see alsd®l.’s

Opp’n 3 (“Instead of conducting a full and projerestigation of thesurrounding circumstances

and the writing of the letter by Nelson,tS@ Connor tried to intimidate Nelson.”.)

" In connection with his Opposition to @dants’ Motion To Dismiss, Plaintiff
submitted certain cassette tapes to the Catnith purport to be a “hearing tape confirming
what inmate Nelson had overheard.” (Pl.’s Op@n In his materials tthe Court, Plaintiff
submitted a sheet of paper labeled “Exhibit D,” to which Plaintiff attached a letter that read:

“Enclosed in the package is-video cassette tape from Mr. Nelson’s testimony and
video tape with testimony from Sgd’Connor. | was unablto find anyone who

has the old equipment in order for metopoint where the gtimony began + ended

for each testimony presentediis case. We were also only given one copy of each
so we were unable to send to at®y general’s office. Thank you.”

In addition, Plaintiff also enclesl as Exhibit M certain cassetégpes, which he describes as
“video tape of O’Connor whehe was sent to investigateaRitiff's grievance on Sept. 22,
2010.” (Pl.’s Opp’'n 10.)

Before filing his Opposition, Plaintiff submittea letter to the Court indicating that he
“ha[d] cassette tapes [that] [hehnt[ed] to send with [his] [@position],” but that he did not
have any copies to send to the Attorney Genertl keep for himself. (Letter from PI. to Court
(July 17, 2015) (Dkt. No. 65).) Counsel forfBedants responded, indiaagi that, if Plaintiff
was referring to tapes of his€rilll disciplinary hearing, then@as no need to provide copies,
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5. Plaintiff's Mother and Lhayer Contact Various Officials

Sometime in August 2010, Plaintiff's mothelled the facility and asked to speak to
Superintendent Ward. (Compl. 14.) Whoever Pilismimother spoke to told her that he or she
was the secretary, and that Supgmdent Ward was on vacationd.] Plaintiff's mother left
her phone number, and asked that the Supedatercall her back to discuss an incident
involving O’Connor. [d.) About an hour later, Plaintiff'siother received a phone call from a
blocked number from someone claiming to be Superintendent Ward, even though there is no
Superintendent Ward at Green Haveldl.)( The person with whom Plaintiff’'s mother spoke
assured her that that they “were taking cargneimatter” and that theyould “look into it.”

(Id.) The person further assured her that Bfawas “doing fine,”and that no one would
“bother” him. (d.) Plaintiff's mother told whomever shwas talking to tat she would notify
her attorney if anything lpgpened to Plaintiff. I¢.)

In addition to Plaintiff's mother attemptirig reach out to theuperintendent, Plaintiff
alleges that his lawyer contactede several times about “what was going on with [Plaintiff].”
(Id.) Plaintiff further alleges—although it is not dle@hether he claims his attorney said so to
Lee—that Lee “kept letting [Plaintiff's] rights baolated” and that “& did nothing to try and
stop the problems.”lq.) Plaintiff further indicates thdtee was “informed [that] the same

Correction Officer staff that weupposed investigate [Plaintiff spbmplaints [were] some of

but that, “[i]f [P]laintiff is referring to some other tapes,dt®uld advise [D]efendants.” (Letter
from Defs. to Court (July 31, 2015) (Dkt. No. 68Pespite the fact that the tapes Plaintiff
submitted are apparently something other tharafpoof his disciplinary hearing, as far as the
Court can tell, he did not advise DefendantsfeBéants, in their replyndicated that Plaintiff

did not sufficiently describe ¢éhtapes for Defendants to obtawpies, and accordingly requested
an opportunity to examine theidence and file a sueply were the Coutb rely on them.

(Defs.” Reply Mem. of Law in Supp. of their Mot. To Dismiss (“Defs.” Reply”) 6 n.5 (Dkt. No.
69).) The Court has, howevenrluded that there is no needéty on the tapes to decide the
Motion.



the same one[]s that [were] violating [his] rightslt.Y Nevertheless, Lee “continued to allow
thisto goon.” Id.)

Finally, in his Opposition to DefendatMotion, Plaintiff indicates that his
“mother . . . and [Plaintiff's attorney B. Alan i8ker (“Seidler”)] . . .had both informed Supt.
Lee that inmate Nelson had overheardaseshent made by C.O. Morris regarding the
threatening of Plaintiff.” (Pl.’s Opp’n 3—4.) Bupport of this assertioRJaintiff cites Exhibits
A and E to his Opposition.ld.) Exhibit A, however, is a lettalirected to Lee concerning “a
grievance [Plaintiff] presently has with a S@connor,” which alludes to but does not attach a
letter that Plaintiff apparently sent to Serdl&xhibit E appears to comprise two letters
purportedly from Plaintiff’s mothr, one dated September 25, 20d@rassed to the “Inspector’s
General Office,” and the other dated Septen29e2010 and directed toward the Governor of
the State of New York. Both letters indte that Plaintiff had been beate®eéPl.’s Opp’'n EX.
E, first letter, at unnumbered 2 (“My familywgdPlaintiff] at documented all of the swelling +
bruises that were on his body.iJl;, second letter, at 3 (“My sagyot kicked and punched in the
face, head, back and even while handcuffed punched in the stomach.”).)

6. Fredericks Threatens Plaintiff

On September 9, 2010, Plaintiff was “comoffithe company for [his] call-out.”
(Compl. 14.) At that time, Fredeks was on the third companyld{ Fredericks called
Plaintiff over to the gate, wherFredericks asked, “[W]hat going [on] with you and Officer
Morris.” (Id.) Plaintiff said that he could not spealiout it, unless Fredekis was the person in
charge of the investigationld() Fredericks said that tiheard that [Plaintiff] wrote a
grievance also on correspondence[] [sic],” and that Plaintiff wouldusky if [he] receive[d]

[his] mail when he is here on the 3:00 shift.Td.}
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Later, around 11:10 am, Plaintiff was cogiback from the law library, and, as he
reached the second floor, a corrections officer iartal that Fredericks called for him to come to
the back. Id.) Plaintiff did so, and Fredericks “thetarted to harass [Plaintiff] again[,] and
made threats of force towards [Plaintiff].td() Plaintiff could see thdredericks was “trying to
do anything he could to keeplock [Plaffjtor get [him] sent to the SHU.”I.)

7. Plaintiff Sees Tokarz

The next afternoon at around 3:30 pm, Rl&iwas summoned to the Administration
Building to a see a lieutenantd{ When Plaintiff arrived, hevas met by Tokarz, who told him
to step into the room.ld.) Tokarz then asked Plaintiff vahhappened between him and Morris,
and Plaintiff explained the situationld( In addition to makig a number of “bias[ed]
statements” concerning Plaintiffgievances, Tokarz told Plaintiff to stop writing grievances,
remarking that “inmates never win grievances eN¥éhey are in the right.” (Compl. 14-15.)
Tokarz then told Plaintiff that it was his lakty of work for the week, and then, when he came
back the next week, he would handle things his why..af 15.) This wathe first occasion that
Plaintiff saw Tokarz since the time that Tok#reatened Plaintiff with a “busted open’ head
if he continued to file grievancesSdePl.’s Opp’n 8.) Additionbly, although he does not say
specifically that it was on thisccasion, Plaintiff indicates thiae told Tokarz about Morris’
statement that Nelson overheartt.)( Finally, as a general mattéRlaintiff alleges that Lt.

Tokarz condoned his subordindtebehavior repeatedly.” 1¢.)8

8 In support of this proposition, Plaintiff cééwo exhibits attackd to his Opposition.
These exhibits are statements from other insnaleging that O’Connaeferred to Plaintiff by
derogatory names, and further discouthtieem from associating with himSéePl.’s Opp’n
Ex. 1, J.)
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8. Subsequent Threats from Fredericks and Morris

While Plaintiff was waiting to be letagk into the G-Block after seeing Tokarz,
Fredericks came to the door and asked Rftawmhere he was coming from. (Compl. 15.)
Plaintiff told him, and Fredericks said thaatiff was “down there snitching on . . . Morris.”
(Id.) He then made “severather unprofessional statements” before walking dft.) (

A few days later, during the morning ®éptember 16, 2010, Plaintiff was let out of the
cell for mess hall, and, when he “came down the @myj Fredericks was standing at the gate.
(Id.) As Plaintiff passed Fredeks, he called to Plaintiff,ral asked why Plaintiff wrote a
grievance about him.Id.) Plaintiff needed to be a mabout things, Fredericks saidd.j At
that time, Morris came off the other company atood behind Morris, remaining there, as if
preparing to attack Plaintiff.Id.) At that time, Fredericks satbat, if he wanted Plaintiff “in
the box,” referring to the SHU, Pldiff would already be there.Id.) Fredericks asked Plaintiff
how long he had been in pois and what his age wadd.) He also told Plaintiff that, had
Fredericks wanted, he could haVdone things the old way by usj force,” and called Plaintiff
a “snitch™ for writing up Marris and other officers.ld.) Throughout this exchange, several
inmates stopped by to see if Plaintiff was okagl.) (

On September 22, 2010, Plaintiff was let olhis cell for rec in the morning.Sée id).
Upon his return, Morris called Piiff to the gate and saiddhPlaintiff's “luck was running
out” and that Plaintiff “gothe wrong people upset.ld( at 15-16.) Plainti was an inmate, he
said, and inmates do notJgaa voice to speakld( at 16.) Later, aroundoon that day, Plaintiff
was let out of his cell to go to the mess haldl.)(While doing so, Fredericks called Plaintiff
over to tell him not to “thin[k] that [hdjvas] going to get away with snitching on [him]

and . .. Morris.” Id.)
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9. Plaintiff is Assaulted

That evening, around 6:50 pm, Plaintiff wastloa way to the yard, when Morris pointed
him to Gonyo. Id. at 16.) Gonyo came up to Plaintiff, and told him to step back inside and
stand on the yellow line.ld.) Plaintiff did so, and Gonyo wetd exchange words with Morris.
(Id.) Gonyo then returned, told Plaintiff to steyer to the wall, to tee everything out of his
pockets, to remove his jacket, aodout his hands on the wallld() Plaintiff did so, then Gonyo
brought his hand up Plaintiff's legthen around Plaintiff's waisto the front, where he grabbed
the front of Plaintiff’'sbelt and pulled it tight. Id.) Plaintiff looked down, while Gonyo dropped
a metal object from his hand and screamed “weapdd.; see alsad. at 5.) At the same time,
Gonyo slammed Plaintiff into the ground, and Semglong with another officer jumped on
Plaintiff, and Sawyer began punchingn in the back of the headld(at 16;see alsad. at 5.)
Plaintiff “was already on the floan [his] stomach and helpless.ld(at 16.) Gonyo had
Plaintiff's left arm, and was twistgit while still punching Plaintiff. Ifl. at 16;see alsad. at 5.)
McDonough struck Plaintiff several times in his badgkh his baton, and also kicked him several
times, all while Plaintiff was pinned down withshiight arm behind his back, being twistett. (
at 16;see alsad. at 5.) While Plaintiff was still held dawon the floor with his legs and ankles
being twisted, more corrections officers camigl. t 16;see alsad. at 5.) At that time, Blott
came and kicked and punched Plaintiff galémes including in his right eyeld( at 16;see
alsoid. at 5.) Plaintiff further d&ges that a witness informédn that Morris came over and
punched Plaintiff several timesld(at 16.) While he was stitin the floor, Plaintiff heard
McDonough screaming, “[yJou won'’t be writing gviences anymore,” and then screamed out,
“we are going to break your F----ing arm.’1d() Plaintiff felt like hecould not breathe, and

called out to Fitzpatrick, whom Plaintiff askedtédl the assailants to get off of him because he

13



could not breathe.Id.) In response, Fitzpatrick saltiyjou should not have done whatever you
did,” and then turned around as if walking offd.j According to Plaintf, Morris, Fitzpatrick,

Blott, and McDonough all saw the attack, as did inmates Marlon Reynolds, Lucien Salnave, and
Dwayne Middleton. Ifl. at 5.)

Once Plaintiff was brought to his febg was placed against the walld. @t 16.) He had
difficulty breathing, and so one of the correctiofficers administered his inhaler, during which
McDonough came over and punched Plaintiff in the stomddh). Plaintiff fell to his knees,
and another officer satthat that was enoughld() The officer helped Plaintiff to his feet, and
finished administerin@laintiff's inhaler.

10. Plaintiff is WritterJp; Subsequent Proceedings

On September 23, 2010, Plaintiff was giverckdt with several misbehavior charges on
it. (Id.at17.) Five days later, on Septemb8, 2010, Plaintiff's “Supgntendent hearing”
began, with Ryan serving #se hearing officer.1q4.) According to Plaintiff, Ryan “violated
[Plaintiff's] due process rights,” inasmuch asfaged to call a numbesf important withesses
Plaintiff requested, was bied, conducted his own investigation, and “read some of
the . . . written statements” from witnesses wtyan said he would call, but as to whom Ryan

“changed his mind for no good reason” “at the last minutkl’) (With respect to one of the
witnesses that Plaintiff wanted to call, Ryan ®ldintiff, “all he is going to do is come in here
and tell me the same thing all the other C.O. witness|es] told hiav)’ \(ith regard to another,
Ryan told Plaintiff the witness was not thedespite Plaintiff telling Ryan otherwiseld( In
addition, Plaintiff says that éne were other withesses whétyan “denied,” but who had
information that would haveupported Plaintiff's defenseld() Indeed, Plaintiff says, had Ryan

“honored [Plaintiff's] due process,” “the héag could have had afferent outcome.” Ifl.)
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Instead, Plaintiff was placed in the SHU ®aptember 22, 2010, and, on October 28, 2010, Ryan
“gave [Plaintiff] 12 months in SHU.” 14.)

On October 31, 2010, Plaintiff spoke witkd, and told him what happened at the
hearing. [d.) Lee told Plaintiff to write him, andssured Plaintiff that Lee would review
Plaintiff's hearing. Id.) Plaintiff did so, but Lee dtiaffirmed Ryan’s decision.Id.; see also
Pl.’s Opp’n 4 (“Plaintiff wroe Supt. Lee on October 31, 2Gh@rming him that certain
witnesses were requested to testify on Plaistifehalf but were never called to offer said
testimony.”); Pl.’s Opp’n Ex. F (Letter from Rb Lee (Oct. 31, 2010)).) In support of this
assertion, Plaintiff cites an udter 4, 2010 letter that he receavfrom “Captain M. Royce,”
indicating that he “intaiewed [Plaintiff] on September 29, 207jCand at that time[,] [Plaintiff]
had nothing further to add concergithe grievance [he] filed3ut further “stated that [his]
current situation is a result of [his] intervievitiLieutenant Tokarz.” (Pl.’s Opp’'n Ex. @.)

The letter further indicates that “[Plaintiff] pg] advised to make statements or supply any
evidence [Plaintiff] had at [his] dciplinary hearing, for [his] curn situation,” and that Royce
“spoke to and received written documentation from Lieutenant Tokarz denying the statement
[Plaintiff] alleged [Tokarz] said[] about inmatesver winning grievancesgnd concluding that
Tokarz “acted in a professional mannerld. Plaintiff appealed thdecision to Fischer, but
Fischer affirmed Plaintiff $Superintendent hearing” on bember 30, 2010. (Compl. 17.)
Plaintiff thus concludes that #e is liable for Plaintiff's injties that occurred on September 22,
2010 when Plaintiff was assaulted . . . , set ud,] and given a false misbehavior report,” and

that he is “further liable for Plaintiff'sjuries that took placen October 28, 2010, when he

% In his Opposition, Plaintiff refers to this as a “letter from Supt. Lee affirming Plaintiff's
hearing.” (Pl.’s Opp’'n 4.)
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completely failed to remedy the wrong(s) by mffing Plaintiff's appeal to the disciplinary
hearing.” (Pl.’'s Opp’'n 5.)

11. Plaintiff's Other Allgations Relating to O'Connor

In his Opposition, Plaintiff recounts a visiatiO’Connor allegedly paid to his cell.
Although it is not clear when this supposelfppened, it appears thhe event may have
occurred on or around September 22, 2010, astPia Opposition in the sentence immediately
before refers to a “video tape of O’Connor wienwas sent to investte Plaintiff's grievance
on Sept. 22, 2010.”Seed. at 10.) Plaintiff alleges that@rrections officer came to his cell,
and said that a sergeant wantedalk to Plaintiff. See idat 10-11.) Plaintiff asked which
sergeant wanted to speakh him, and was tolthat it was O’Connor. I4. at 11.) Plaintiff
asked what O’Connor wantedgee him about, and O’Connor sudpgently arrivecht Plaintiff's
cell, which he asked Plaintiff to exitld() Plaintiff asked why, and @onnor said that he would
tell Plaintiff once he exited the cellld() Plaintiff told O’Connor tht Plaintiff feared for his
safety, and that O’Connor was paftthe basis for that fearld() “O’Connor did not indicate
that he was at Plaintiff’s cell to disss the grievance fiteby Plaintiff.” (d.) Afterward,

Plaintiff wrote a grievance, arifi]t appears that SgiO’Connor lied to Lt. Laporto telling him
(Laporto) that he did go to Ptiff's cell to discuss the griemae, which he did not do.”ld.)'°

Finally, in his Opposition, Plaintiff makeswamber of conclusorgllegations concerning

O’Connor, specifically alleging #t his “action(s) di not advance legitimate goals of the

Correctional Institution,” that his “acts would dhok silence a person of ordinary firmness from

101n support of this statement, Plaintiff citExhibit L, which he describes as “Laporto
decision of incident regarding Sgt. O’Conno(Pl.’s Opp’n 8.) The packet of exhibits
submitted to the Court, however, does not appear to include an Exhibit L. Nevertheless, because
these allegations, for reasons to be explained, Armiregardless of the contents of Exhibit L,
its omission makes no difference.
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future first amendment activities,” thasshiactions were arbitrary and capricious,
and . . . unnecessary to the maintenance of ardbe institution.” (PIs Opp’n 10 (citing Pl.’s
Opp’n Ex. M (videotapes)).) ®iilarly, Plaintiff alleges tha®’Connor “did not manage his
subordinates personally involvedthe unlawful conduct [sic],and that “O’Connor . . . did
condone his subordinatesfinlawful conduct.” Id. at 12.) In support of this proposition,
Plaintiff relies on an affidavit from anotheamate, Reginald Dugree (“Dugree”)S€e id).
Plaintiff attaches an affidavit from Dugreelis Opposition, which says in pertinent part:

| was called down to Building to the Sgt. Lounge. Sd®'Connor was there with

three other officers (sergeants). Sgt. @i@or told me that Adritton called me as

a witness. | was told that if | wanted to stay here close to home that | should not get

involved with a piece of shlike Albritton. “He is onborrowed time.” “Let

Albritton know he is pissig off me and my officers.[’]l asked to speak and was

told “that if it had anything to do with that spoiled brat | don’t want to hear it.” “Just

go back and give him some good advide K few days later C.O. Morris stopped

me and told me to stay away from Albon and his days areumbered and [d]on’t

number your days.”
(Pl’s Opp’n Ex. I.) Noting that Dugree’s affidawndicates that Morris advised Dugree to stay
away from Plaintiff, and thaft]his was a few days after O@nor saw Dugree[;] thus[,] it can
be reasonably inferred that Sgt. O’Connor spok€.O. Morris about Plaintiff's complaints and

grievances.” (Pl.’s Opp’n 12.)

12. Lee’s Knowledge

Finally, although the timing is less than cdetply clear, Plaintiff alleges that he
“informed [Lee] about sending . . . O’Connoritwestigate [Plaintiff’'s] grievances, when
[O’Connor] [was] one of the serty staff members that [Pilatiff] was having problems with”
and as to whom Plaintiff had previously submitted grievances. (Compl. 17.) According to
Plaintiff, Lee knew that that could lzesecurity risk for Plaintiff. If.) Indeed, in his

Opposition, Plaintiff stresses thatd-eas “fully apprised about the situation pertaining to Sgt.
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O’Connor,” and similarly was “fully apprised ttie several other defendants named herein and
Lt. Tokarz's conduct as well.” (PI's Opp’'n 2.) Mver, according to Plaintiff, he complained
to Lee about O’Connor “in relation to Plaintifffgghts being violated,” ytel_ee “failed to take
any remedial actions regarding his . . . sdbwtes[’] ongoing conduct toward Plaintiff.’Id()
“In short,” Plaintiff alleges, “Supt. Lee hddll prior knowledge of the many instances of
violating Plaintiff's constitutionly protected rights and did ablutely nothing to rectify the
ongoing violations.” 1@.)

To bolster his claims, Plaintiff submitsxnamber of documentsahpurportedly show
Lee’s knowledge from early 2010. Those documents are:

e A letter dated January 15, 2010, addressed tavéinden from B. Alan Seidler, indicating
that he is Plaintiff's attorney and “writing to request [the warden’s] assistance with a
grievance [Plaintiff] presently has with atS@connor [sic],” and purporting to enclose a
letter that Plaintifisent to Seidler. Seeid. Ex. A.)!

e A letter dated February 2, 2010 from Lieuter@nWard (“Ward”) to Plaintiff, indicating
that he was “responding to [Plaintiff's] lett concerning [staff harassment], on behalf of
Lee.” (SeePl.’s Opp’'n Ex. B, at 1.)According to that lette’Vard interviewed Plaintiff,
at which time he “reiterated [his] original complaintld.f The letter further indicates
that he “spoke to and received writ@ocumentation from Sergeant O’Connor and
Sergeant Lonczak denying the allegatiagainst them,” and closing the matter
accordingly. [d.) The attachment alsocludes a letter datethnuary 4, 2010 to Plaintiff
from Lee, “acknowledg[ing] receipt of [PIldiff's] letter concernng the above subject,”
which simply reads “Sergeant’s Investimpn,” and advisinglaintiff that Lee
“forwarded [Plaintiff’s] letter for action to DSS Koskowski.1d(at 2.)

e A letter dated April 1, 2010ndicating that Plaintiff's “caespondence dated January 20,
2010 to the District Attorney’s Office” was forwded to Lee, and that the issues raised in
that letter “have been addeed and responded to through the inmate grievance process.”
(Pl’s Opp’n Ex. C.) The letter furthadvises Plaintiff that Lee “received
correspondence from [Plaintiff's] attorneyig“advised him that [Rintiff’'s] complaint
had previously been addressed via the inmate grievance prodess.THe letter also
noted that Lee had been advdbat Plaintiff met with Wat, and that Plaintiff advised
Ward that Plaintiff had had no further issues with O’Connor, such that Lee considered the
matter resolved.|d.)

11 As submitted to the Court, Plaintiff's lettto Seidler was not included as part of
Exhibit A.
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With respect to these latter two exhibits in patac, Plaintiff asserts that Lee “had prior actual
knowledge of a substantial risk ®érious harm to Plaintiff bjhe other named [D]efendants.”
(Pl’s Opp’n 2-3.)

B. Procedural History

Plaintiff filed his Complaint on May 3@013. (Dkt. No. 2.) On October 24, 2013, the
Office of the Attorney General geested an extension of timentmve to dismiss or answer the
Complaint until 30 days after the last-named Defendant had been served and requested
representation from the Office of the Attorn@gneral, (Dkt. No. 19), a request the Court
approved the same day, (Dkt. No. 20). In orded¢ntify the defendants and effectuate service,
on September 17, 2014, the Court issued an uasuant to the Second Circuit’'s decision in
Valentin v. Dinkins121 F. 3d 72 (2d Cir. 1997irecting the New York State Attorney General to
identify certain defendants. (Dkt. No. 340n October 15, 2014, the Office of the Attorney
General submitted a response to the Court’s order. (Dkt. No. 35.) On November 24, 2014,
Plaintiff filed a Motion for Default JudgmeniDkt. Nos. 36—37.) On December 2, 2014, the
Office of the Attorney General responded, intivgthat the Office’s earlier request for an
extension of time to respond to tBemplaint, and further noting that Plaintiff as of that date had
still not yet served the Defendants identified as a result dfdkentinorder. (Dkt. No. 38.)

On January 13, 2015, Plaintiff requested that@ourt direct the fiice of the Attorney
General to accept service on McDonough’s beliBkt. No. 45), but the Office responded
indicating that it was unable to do scatiMicDonough was no longer employed by the New
York State Department of Corrections abommunity Supervisiorgnd that correspondence
sent to his last-known address was returnedlivedable, (Dkt. No. 46). Pursuant to the

Office’s request, the Court gave Defendantsl &rebruary 27, 2015 to answer or otherwise
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respond to the Complaint. (Dkt. No. 47.) Oatttate, Defendants submitted a pre-motion letter
to the Court seeking a conferenoeadvance of its anticipated Mon to Dismiss, (Dkt. No. 50),
which was held on April 16, 2015, (Dkt. (minute grfior Apr. 16, 2015)). By Order also dated
April 16, 2015, the Court denied Plaintiff’'s earlMotion for a Default Judgment. (Dkt. No.
53.) On May 22, 2015, Defendants Blott, Fitzpatrick, Gonyo, Morris, Ryan, and Sawyer
answered the Complaint, (Dkt. No. 57), dre, Morris, O’Connor, and Tokarz moved to
dismiss, (Dkt. No. 58-61). After several exd®ns of time to respond, (Dkt. Nos. 63—64), on
July 17, 2015, Plaintiff informed the Court thatwished to submit cerita cassette tapes with
his opposition papers, (Dkt. No. 65). The Offafeéhe Attorney General responded on July 31,
2015, indicating that it did not needpies if the tapesere of Plaintiff'sTier Il disciplinary
hearings, but that he should inform Defendankifvas referring to other tapes. (Dkt. No. 68).
Plaintiff submitted his opposition dated JdI§, 2015 in hardcopy form. On August 17, 2015,
Defendants submitted their reply. (Dkt. No. 69.)

[I. Discussion

A. Standard of Review

Defendants move to dismiss Plaintiff's @plaint under Rule 12(b)(6) of the Federal
Rules of Civil Procedure. “While a complaattacked by a Rule 12(b)(6) motion to dismiss
does not need detailed factudeghtions, a plaintiff's obligatioto provide the grounds of his
entitlement to relief requires more than lakseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d@gll Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)
(amended, citations, and internal quotation marks omitted). Indeed, Rule 8 of the Federal Rules
of Civil Procedure “demands more thanuaradorned, the-defendant-unlawfully-harmed-me

accusation.”Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it
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tenders naked assertions devoiduwther factual enhancementld. (alterations and internal
guotation marks omitted). Instead, a complaintfiatjftual allegations must be enough to raise a
right to relief above the ggulative level . . . "Twombly 550 U.S. at 555. Although “once a
claim has been stated adequately, it may be stgagpby showing any set of facts consistent with
the allegations in the complaintd. at 563, and, although a pl&fiineed only allege “enough
facts to state a claim to reliffat is plausible on its faced. at 570, if a plaintiff has not

“nudged [his or her] claim[] across the line fraanceivable to plausibl¢he[] complaint must

be dismissed,id.; see also Igbal556 U.S. at 679 (“Determining whether a complaint states a
plausible claim for relief will . . . be a context-spiectask that requires the reviewing court to
draw on its judicial experiena@nd common sense. But where the well-pleaded facts do not
permit the court to infer mothan the mere possibility of misconduct, the complaint has
alleged—Dbut it has not ‘show[n]—‘#tt the pleader is entitled telief.” (citation omitted)

(second alteration in original) (qiog Fed. R. Civ. P. 8(a)(2)))d. at 678—79 (“Rule 8 marks a
notable and generous departunirthe hyper-technical, code-pting regime of a prior era,

but it does not unlock the doarédiscovery for a plaintifirmed with nothing more than
conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Pardyss51 U.S. 89, 94 (2007) (per
curiam);see also Graham v. Macy’s In&No. 14-CV-3192, 2015 WL 1413643, at *1 n.1
(S.D.N.Y. Mar. 23, 2015) (“Faihe purpose of resolving the tran to dismiss, the [c]ourt
assumes all well-pled facts to be true . . . Further, “[flor the purpas of resolving [a] motion
to dismiss, the [c]ourt . . . draw][s] all reasblginferences in favor of the plaintiff.Daniel v.

T&M Prot. Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (ciKogh v. Christie’s
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Int'l PLC, 699 F.3d 141, 145 (2d Cir. 2012)). Additiipa“[iln adjudicating a Rule 12(b)(6)
motion, a district court must confine its considierato facts stated on the face of the complaint,
in documents appended to the complaint or ipoated in the complaint by reference, and to
matters of which judicial notice may be takem.€onard F. v. Isr. Disc. Bank of N,Y.99 F.3d
99, 107 (2d Cir. 1999) (internal quotation marks omitted§ also Hendrix v. City of N,Yo.
12-CV-5011, 2013 WL 6835168, at *2.(EN.Y. Dec. 20, 2013) (same).

Lastly, because Plaintiff is proceeding pro se, the Guoust construe his pleadings
liberally and “interpret them to raise te#ongest arguments that they suggebdisonet v.
Metro. Hosp. & Health Hosp. Corp640 F. Supp. 2d 345, 347 (S.D.N.Y. 2009) (internal
guotation marks omittedyee also Triestman v. Fed. Bureau of Pris@® F.3d 471, 474-75
(2d Cir. 2006) (per curiam) (same). Thisraxhition “applies with particular force when a
plaintiff's civil rights are at issue.Maisonet 640 F. Supp. 2d at 348ee also McEachin v.
McGuinnis 357 F.3d 197, 200 (2d Cir. 2004) (same). However, the libeatiment afforded to
pro se litigants does not excuspra se party “from compliance witlelevant rules of procedural
and substantive law.Maisonet 640 F. Supp. 2d at 348 (inted quotation marks omitted).

B. Analysis

Defendants do not move to dismiss all trerak in the Complaint; rather, they seek
dismissal only of Plaintiff's claims insofar as they (1) relate to the incidents that occurred in
2008, which, Defendants argue, are barred by thetstat limitation oflimitations and/or (2)
are brought against Lee, Tokaand O’Connor, as to whom, Defemds argue, Plaintiff fails to

state a claim.
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1. Statute of Limitations

To begin, Defendants argue that Plaintiff's iwlaiare time-barred insofar as they relate to
conduct that occurred in 20085€eDefs.” Mem. of Law in 8pp. of their Mot. To Dismiss
(“Defs.” Mem.”) 8-9 (Dkt. No. 60).) Indeeth) New York, “[c]laims under § 1983 are governed
by a three-year statute lhitations . . . .” Vega v. Hempstead Union Free Sch. DBO1 F.3d
72, 79 (2d Cir. 2015). The date upon whichX983 claim accrues, however, “is a question of
federal law that is notsolved by reference to state lawVallace v. Katp549 U.S. 384, 388
(2007) (italics omitted). “A [8] 1983 claim omatrily accrues when the plaintiff knows or has
reason to know of the harm3homo v. City of N.Y579 F.3d 176, 181 (2d Cir. 2009) (internal
guotation marks omitted). Somewhat more dpdly, First Amendment retaliation claims
typically it accrue at the time thtte allegedly wrongful conduct occurre8mith v. Campbell
782 F.3d 93, 101 (2d Cir. 2015) (“[T]he cause ofacfin a First Amendment retaliation claim]
accrues when all of the elements necessasyate the claim are present . . .s§e also Turner
v. Boyle 116 F. Supp. 3d 58, 83—-84 (D. Conn. 2015) (“Uridderal law, a claim for . . . First
Amendment retaliation[] accruesthe time that the allegediyrongful conduct took place.”).

For his part, Plaintiff relies on the “contimgj violation” doctrine targue that his 2008
claims are timely. §eePl.’s Opp’n 13.) “The continuing @lation doctrine is an exception to
the normal knew-or-should-have-known accrual daghomo579 F.3d at 181 (internal
guotation marks omitted). It “applies to ongotigcumstances that combine to form a single
violation that ‘cannot be said teccur on any particular day.’Matthews v. Conn. Dep'’t of Pub.
Safety No. 10-CV-325, 2010 WL 3984645, at {5. Conn. Oct. 8, 2010) (quotingat'l R.R.
Passenger Corp. v. Morgab36 U.S. 101, 114-15 (2002%dhered to on reconsideratipB011

WL 285868 (D. Conn. Jan. 26, 2011). “The continuiimdation doctrine thus applies not to
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discrete unlawful acts, em where those discrete acts are phd serial violation, but to claims
that by their nature accrue onlytexfthe plaintiff has been subjected to some threshold amount of
mistreatment.”Gonzalez v. Haspy802 F.3d 212, 220 (2d Cir. 201@jterations and internal
quotation marks omittedf. However, “where the continug violation doctrie applies, the
limitations period begins to run when the defemidaas engaged in enough activity to make out
an actionable claim.ld. (alterations and internal quotati marks omitted). “A claim will be
timely, however, only if the plaintiff allegesome non-time-barred acts contributing to the
alleged violation.”ld. (alterations and internal quotation marks omitted).

The continuing violation doctrinis a poor fit for this set dacts: In essence, Plaintiff
alleges that “on[&aparticular day,”"Morgan,536 U.S. at 115, in 2008, Tokarz, among other

things, threatened Plaintiff with a “busted opéead if he continued tile grievances. fee

121t merits observation that courts have seén it as a foregone conclusion that the
continuing violation doctrine, whitwas developed in the contextTfle VIl claims, could even
apply to 8 1983 First Amendment retaliation claim@mpareMatthews 2010 WL 3984645, at
*6 (noting that “[n]either the Supreme Court nlbe Second Circuit has had occasion to consider
whether the continuing violation doctrine candpplied to a First Amendment retaliation claim
brought under § 1983” but finding “no reason whg tdontinuing violatiordoctrine would apply
to an Eighth Amendment deliberate iffieience claim under 8 1983, but not to other
constitutional claims under 8§ 1983, including First Amendment retaliation clamits”)
Gierlinger v. Town of BrantNo. 13-CV-370, 2015 WL 269131, at n.8 (W.D.N.Y. Jan. 21,
2015) (“Although not raised by [the] defendantguestion whether the continuing violation
doctrine can even apply here to [the] plaintifiims of First Amendment retaliation which do
not arise from their employment or fraaomplaints of discrimination.”).

However, the Second Circuit’s recent decisioonzalez v. Hastgrovides some
support for the notion that there is no per setdapplying the continuingiolation doctrine to
non-employment-based 8§ 1983 First Amendment réi@iizlaims: There, # plaintiff inmate
attempted to save his otherwise untimelgsFAmendment retaliation claims through the
continuing violation doctrine, buhe Second Circuit rebuffed his efforts, not on the grounds that
the doctrine was wholly inapphble, but rather because helment sufficiently alleged any
retaliatory decisions after the statute-of-limitations cutoff d&enzalez802 F.3d at 222
(“[The plaintiff] might have had a timely First Aendment claim against . . . the . . . defendants
to the extent that they made periodic retaliattegisions to maintain [him] in the SHU after the
cutoff date. But he does not allege that . . .@frthe . . . defendants’ periodic decisions not to
release him from the SHU were motivated by such retaliation.” (footnote omitted)).
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Compl. 11; Pl.’s Opp’n 8.) Later, in 2010, Tokaokd Plaintiff to sop filing grievances, and
informed him that “inmates never win griexaes even if they are in the right.3€eCompl. 14—

15.) These presumed-true instances, troublinggh they may be, are best characterized as
discrete acts, rather thancontinuing violation.See, e.gGonzalez802 F.3d at 222 (finding
allegedly retaliatory confinement to SHU on tecasions two years apart each was a discrete
act for purposes of continuing vation analysis, and further notitigat “the mere fact that the
effects of retaliation are continuing does nokethe retaliatory act itself a continuing one”
(alteration and internal quotation marks omitted)). As such, the law demands the ordinary rule—
rather than its “exceptionShomo 579 F.3d at 181—apply, and therefoPlaintiff’s allegations
concerning Tokarz’s actions 2008 are time-barredeeBarnes v. PozzNo. 10-CV-2554, 2012
WL 5451033, at *2 (S.D.N.Y. Nov. 2012) (finding that the continag violation doctrine could
not apply to allegedly retaliatory stays iret8HU where a 19-month gap existed between when
the plaintiff was transferred out tfat jail and when he returned, punctuated by five return visits
for court appearances, but noting that certaserdite acts occurred after the applicable statute-
of-limitations date and considering them as timely).

The same logic applies a fortiori toaRitiff's allegations that, in 2008, Morris
inappropriately touched him, witfalse ticket[s],” told him tht he had better not write any
more grievances, and committed other acts of harassng&aC@dmpl. 12.) To the extent that
these state a claim under § 1983, there is ncation that theirs ian “ongoing” wrong,
sufficient to bring otherwise time-barred § 1988ils within the palisagbs of the continuing
violation doctrine.Cf. Shomg579 F.3d at 182 (“To assert a tianing violation for statute of

limitations purposes, the plaintiff must allelggth the existence of an ongoing policy . . . and
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some non-time-barred acts taken in the furthegaof that policy.” faiternal quotation marks
omitted)).

As one final note, at the risk breathing further life into ted stereotypes about lawyers’
aptitude for math, it appears to the Court thastatute of limitations would bar any claims that
accrued before approximately May 2010—that is, three years before the Complaint was filed.
(SeeDkt. No. 2.) Plaintiff further allegesahO’Connor (1) in late 2009, among other things,
told Plaintiff that he needed to “stop writingee complaints,” denied his grievance, and told
Plaintiff’'s witness not to get involveds¢eCompl. 12), and (2) in January 2010, threatened
Plaintiff, poked Plaintiff in the cheek, used alvedanguage toward him, tried to have another
inmate rob and assault Plaintiff, and toldttnmate to stay away from Plaintif§geid. 12—13;
Pl.’s Opp’'n 11.) Therefore, todhextent that these facts stateam for relief that accrued at

that time, they are time-barrédl.

13 As a matter of doctrinal puyitthe Court notes that Defenda incorrectly rely on Rule
12(b)(1). GeeDefs.” Mem. 1.) However, an expirecsite of limitations in a § 1983 lawsuit is
not jurisdictional issueSee, e.gKhudan v. LegNo. 12-CV-8147, 2015 WL 5544316, at *2
(S.D.N.Y. Sept. 17, 2015) (referring to the defemd’ statute of limitations defense as “not
jurisdictional”); Jefferson v. KellyNo. 06-CV-6616, 2008 WL 1840767, at *4 (E.D.N.Y. Apr.
22, 2008) (“The court is cognizaof the fact that a statte of limitations is not
jurisdictional . . . .”). Becaudeefendants raised the statutdiofitations issue, but appear
simply to have whiffed on the question of whidhims are time-barred, and because that issue is
plain from the face of Plaintiff's Complaint, wihicin any event, the Court grants Plaintiff leave
to amend, the Court declines to consider Rffimallegations from 2009 and from the untimely
portion of 2010.SeeMilan v. Wertheimer808 F.3d 961, 963—-64 (2d Cir. 2015) (affirming sua
sponte dismissal of untimely 8§ 1983 claims in pro se compl&gnmons v. HoldeNo. 13-
CV-7229, 2015 WL 4894184, at *6 (E.D.N.Y. Auljz, 2015) (dismissing sua sponte claim
against certain defendants in light of the s&ubftlimitations, when certain other defendants had
moved for dismissal on such ground).
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2. Failure to State a Claim

As noted, in addition to their timelinesgament, Defendants argue that Plaintiff has
failed to state a claim agairiste, Tokarz, and O’ConnorSéeDefs.” Mem. 4-8.) The Court
will address each of these Defendants’ individually.

a Lee

To begin, Plaintiff offers essentially two cgteies of allegations ih respect to Lee.
First, Plaintiff alleges that Lee receivedte@m communications from a number of persons
relating to Plaintiff's allegedhistreatment, and, second, Pldintndicates that Lee affirmed
Plaintiff's flawed disciplinary proceedings.eBause each implicates a different set of legal
principles, each will be discussed separately.

i. Communicationsvith Lee

First, Plaintif's Complaint can be readgtate an Eighth Amendment claim against Lee
for failing to protect him from assaultSéeCompl. 13; Pl.’'s @p’n 2—4.) The Eighth
Amendment, which prohibits gel and unusual punishment, requires prison officials to “take
reasonable measures to guarantee tietysaf inmates in their custody.Hayes v. N.Y. City
Dep't of Corr, 84 F.3d 614, 620 (2d Cir. 1996ge also Farmer v. Brennagbll U.S. 825, 832
(1994) (same). “To prevail on a ofathat officials have failed to protect an inmate from harm, a
plaintiff must demonstrate &, objectively, the conditiord his incarceration posed a
substantial risk of serious hafmmnd, subjectively, that the f@@adant acted with deliberate
indifference.” Beckles v. Benneto. 05-CV-2000, 2008 WL 821827,%it7 (S.D.N.Y. Mar.

26, 2008) (citing=armer, 511 U.S. at 834Dawes v. Walker239 F.3d 489, 493 (2d Cir. 2001),
overruled on other grounds ISwierkiewicz v. Sorema N,A34 U.S. 506, 508 (2002pee also

Elleby v. City of N.Y No. 14-CV-1436, 2014 WL 7242899, at *2 (S.D.N.Y. Dec. 16, 2014)
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(“Specifically in the context of [the objectiveqirg in] a failure-to-protect claim, the inmate

must show ‘that he was incarcezd under conditions posing a sulnsi@ risk of serious harm.’

To satisfy the subjective element, the innratest show that prison officials acted with

‘deliberate indifference to inmate health or safety.” (alteration and citations omitted) (quoting
Farmer, 511 U.S. at 834, 837).) Likewise, pursuant to the subjective requirement, a defendant
“cannot be found liable under the Eighth Amendment for denying an inmate humane conditions
of confinement unless the officiehows of and disregards an excesgiisk to inmate health or
safety; the official must both be aware of fdeten which the inference could be drawn that a
substantial risk of serious harm existagd he must also draw the inferencé&drmer,511 U.S.

at 837;see also McKenney v. DeMardgo. 13-CV-7270, 2014 WL 6389591, at *4 (E.D.N.Y.
Nov. 14, 2014) (same). “A prison official may toeind to have had a sufficiently culpable state
of mind if he participated directly in the allejevent, or learned ofé¢hinmate’s complaint and
failed to remedy it, or created or permitted a potitat harmed the inmate, or acted with gross
negligence in managing subordinate&aston v. Coughlin249 F.3d 156, 164 (2d Cir. 2001);

see also Abdur-Raheem v. Caffd¥p. 13-CV-6315, 2015 WL 667528t *4 (S.D.N.Y. Feb. 17,
2015) (same)Reid v. Nassau Cty. Sheriff's Depglto. 13-CV-1192, 2014 WL 4185195, at *17
(E.D.N.Y. Aug. 20, 2014) (same).

Here, Plaintiff alleges that Lee received &h)“accusatory instrumé complaint” and a
letter that Plaintiff sertb the “I.G.” in Albany, éeeCompl. 13), (2) Nelson’s late August or
early September 2010 letter ted.concerning Morris’ threats€eid.; Pl.’s Opp’n 3), (3)

Plaintiff's mother’s and lawyer’attempts to contact LeesdgeCompl. 14), in which he was
“informed . . . the same Correction Officer §thfat were supposed investigate [Plaintiff's]

complaints [were] some of the same ondfijst [were] violating his rights,’sge id), and was
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further informed about the statement Nelson allegedly overhsaeRI('s Opp’'n 3—-4), and (4)
communications from Plaintiff aftehe September 22, 2010 incidesgéCompl. 17; Pl.’s
Opp’n 4-5). Additionally, as noted, Plaitmakes a number of conclusory comments
concerning Lee’s knowledge ofdhtiff's concern over O’Connor’and Tokarz’s conduct.Sge
Compl. 17; Pl.’s Opp’'n 2-3j Finally, the Complaint furtheindicates that Lee ordered
O’Connor to investigate Nelson’stler and the circumstances that te it. (Pl.’s Opp’n 3.)
Taken together, Plaintiff's allegations conaeg the correspondence that Lee received

beforethe assault and his subsequentstigatory efforts are ficient to state a claim for
failure to protect in violatin of the Eighth Amendment. “Courts have found that, when an

inmate informs corrections officers about a speddar of assault and is then assaulted, this is

14 These statements, however, are too vadiigeed, as the Supreme Court has made
clear, “conclusory . . . allegations” are “diséa[d] . . . to the presumption of truthIgbal, 556
U.S. 681;see also Shepherd v. FischBio. 10-CV-1524, 2015 WL 1246049, at *13 (N.D.N.Y.
Feb. 23, 2015) (rejecting as “appear[ing] $sext a non-cognizable constitutional claim
or . .. [as] vague and conclusory” certaiails against [the degeent of corrections
commissioner] where the plaintdfleged that he “[was] aware” oertain problems at a facility
(internal quotation marks omittedgdopted by2015 WL 1275298 (N.D.N.Y. Mar. 18, 2015);
Vann v. FischerNo. 11-CV-1958, 2012 WL 2384428, at *6 (S.D.N.Y. June 21, 2012)
(dismissing claims against department afrections commissioner for lack of personal
involvement where the plaintiff alleged thiae commissioner “ha[d] knowledge of actions
taken” (first alteration in original) (internal guadion marks omitted)). Similarly, the latter is
insufficient, as Second Circuit law has long taught tinerely recit[ing] the legal elements of a
successful § 1983 claim for supervig liability . . . does not eet the plausibility pleading
standard.”Dotson v. FarrugiaNo. 11-CV-1126, 2012 WL 996997,# (S.D.N.Y. Mar. 26,
2012),reconsideration denie®012 WL 1864278 (S.D.N.Y. May 22, 2018ge also Lindsey v.
Butler, 43 F. Supp. 3d 317, 329 (S.D.N.Y. 20143 ¢hclusory accusations regarding a
defendant’s personal involvement in @idkeged violation, sinding alone, are not
sufficient . . . .” (internal quotation marks omittedBconsideration granted in part on other
grounds No. 11-CV-9102, 2014 WL 5757448.D.N.Y. Nov. 5, 2014)econsideration denied
2015 WL 1501625 (S.D.N.Y. Apr. 1, 2015)pgelfang v. Capra889 F. Supp. 2d 489, 502
(S.D.N.Y. 2012) (“To the extetfthe plaintifff may arguehat [two of the defendants] failed to
properly supervise subordinatebawvere violating her rights, éhmere fact that a defendant
possesses supervisory authoritinsufficient to demonstrate lidity for failure to supervise
under § 1983.” (internal quotation marks omittedhus, to the extent that Plaintiff's
allegations contravene these rules, they camade out a claim of personal involvement.
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sufficient to proceed on a chaiof failure to protect.”"Beckles2008 WL 821827, at *1&ee
alsoStephens v. Venettoziio. 13-CV-5779, 2016 WL 929268,7d9 (S.D.N.Y. Feb. 24, 2016)
(“Courts have found that a poiser validly states an Eighth Amendment claim based on a failure
to protect when he alleges that he informedemions officers about a specific fear of assault
and is then assaulted.” (@rhal quotation marks omittedgdopted by2016 WL 1047388
(S.D.N.Y. Mar. 10, 2016). Indegthey appropriately do so oases where that assault was
allegedly committed by another prison offici@ee Breckle008 WL 821827, at *18 (denying
summary judgment to sergeant when the plaintiéf tbe sergeant that he feared certain officers
would assault him, the plaintiff described tho$kcers’ threatening bel#or, and the sergeant
said he would check on tipdaintiff but did not so)Brewer v. JonesNo. 02-CV-3570, 2003 WL
22126718, at *5 (S.D.N.Y. Sept. 12, 2003) (denying summary judgment partially on the grounds
that a “genuine issue of materfatt exist[ed] with respect iwhether [one] defendant . . . was
aware that a substantial risk of harm to the plaiexisted as he was being escorted to and from
the infirmary,” where the plaintiff was atiedly punched on the way to the infirmary and
assaulted on the way backj; Torres v. Mazzu¢&46 F. Supp. 2d 334, 339 (S.D.N.Y. 2003)
(finding no failure-to-protect eim in connection with allegkeassault by prison guard where
there were “no facts that show [the defendarayetl a part in the [ifident or that he had
knowledge of, or reason to have knowledge of,damger to [the plaintiff] prior to the [ijncident
that could place particular responsibility on [trefendant] for pratcting [the plaitiff] from the
[incident”).

If Plaintiff's allegations are taken as trueed_did not simply receive complaints relating
to Plaintiff's treatment, but rather read correspargethat allegedly indicatdtat if Plaintiff, as

identified by his cell number, “ke[pt] writing [Mds] up,” Plaintiff would “find himself in the
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hospital,” and then commissioned an investigati@®eeCompl. 13;see alsd”l.’s Opp’n 3.)
Rather than successfullgsolving that situation, the same officer who threatened Plaintiff not
long thereafter pointed him out to another offiadro feigned discovering weapon on Plaintiff
before beginning an assault. (Compl. 1Bwleed, assuming the truth of his submissions,
Plaintiff is correct in his coention that “it cannot be seriousdygued that Supt. Lee did not
have actual and prior knowledgea$ubstantial risk of serious hatmPlaintiff.” (Pl.’'s Opp’'n

4.) This is sufficient for Plairffis claim against Lee to go forwardCf. Torres 246 F. Supp. 2d
at 339 (finding no failure to protect claim iretbsence of “facts that show [the defendant]
played a part in the [ijncidentr that he had knowledge of, imason to have knowledge of, any
danger to [the plaintiff] prior tthe [ijncident that could plaggarticular responsibility on [the

defendant] for protecting [theaihtiff] from the [ijncident”)1®

15 An important distinction is to be dravibetween this case, and those many other cases
in which a prisoner alleges that he complaiteed prison official cooerning some issue, but
that that official took no actionln those cases, personal invatent is, quite frequently, found
wanting. See, e.gWhitenack v. Armor MedNo. 13-CV-2071, 2014 WL 5502300, at *6
(E.D.N.Y. Oct. 30, 2014) (“Since [the] plaiffthas pled no facts, beyond [the sheriff's]
presumed receipt of grievances and his posétop the correctional center. ., [the plaintiff]
has failed to plausibly plead [tisteriff's] personal involvemeim any infringement of [the
plaintiff's] constitutional rights.” (alterations and internal quotation marks omittRijgra v.
Bloomberg Nos. 11-CV-629, 11-CV-4325, 2012 WL 36588at *10 (S.D.N.Y. Aug. 27, 2012)
(concluding that the “[p]laintiffs [did] not pla]d facts sufficient to demonstrate that [one
defendant] was personally involvedthe alleged violation of their constitutional rights,” despite
allegation that the “[p]laintiffs [hddnformed [her] of their claims”)Moor v. Fischey No. 10-
CV-4038, 2011 WL 2988527, at *2 (S.D.N.Y. J@%, 2011) (dismissing Lee from a separate
action involving excessive force claim where tfpdlaintiff allege[d] that he grieved to
Superintendent Lee in connection with the cladmmeident,” but findinghat “insufficient to
establish that Lee was responsible for the undeglincident, [the] plaintiff's resulting injuries,
or his subsequent treatment or lack thera@fdsoning that “[tjhe mere receipt of a letter,
complaint[,] or grievance from an inmatensufficient to establish a claim of personal
involvement by a correctional supervisor”). Hetee information that Lee allegedly received
described the alleged misconduéthamuch greater specificity.
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ii. Affirmed Disciplinary Proceedings

Plaintiff's second theory of ltlity for Lee is that heférmed the flawed disciplinary
proceedings against PlaintiffSéeCompl. 17.) Although Defendants argue that Plaintiff “fails
to state a claim” upon this theory because “cauatige dismissed such claims based on the bare
and conclusory allegation that a defendantated a plaintiff’'s constitutional rights simply by
affirming a disciplinary hearindisposition,” (Defs.” Mem. 5—-6}he analysis turns on whether
such affirmation can establish perabmvolvement in the underlying wrong.

“It is well settled that, in order to estallia defendant’s individual liability in a suit
brought under 8§ 1983, a plaintiff must show the defendant’s personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013);see also Farrell v. Burket49 F.3d 470, 484 (2d Cir. 2008)P]ersonal involvement of
defendants in alleged constitutional deprivatiore pgerequisite to an award of damages under
8 1983.” (internal quotation marks omitted)avila v. JohnsonNo. 15-CV-2665, 2015 WL
8968357, at *4 (S.D.N.Y. Dec. 15, 2015) (“It is wedittled in this Circuit that ‘personal
involvement of defendants in allafjeonstitutional deprations is a prerequisi to an award of
damages under 8§ 1983.””) (some intdrquotation marks omitted) (quotiMgright v. Smith21
F.3d 496, 501 (2d Cir. 1994))pvick v. SchrirpNo. 12-CV-7419, 2014 WL 3778184, at *3
(S.D.N.Y. July 25, 2014) (dismissing § 1983 claims where the complaint contained “no
allegations whatsoever indicatititat [the defendants] werengenally involved in the purported
violations” of the plaintiff'sconstitutional rights). Relatedl${jjn an action under 42 U.S.C.

§ 1983, defendants cannot be held liable uad@eory of respondeat superidQiiezada v. RQy
No. 14-CV-4056, 2015 WL 5547277, at *7 (S.D.N.Y. Sept. 18, 2015) (diliogell v. Dep't of

Soc. Servs436 U.S. 658, 691 (1978)); in other wor{b)ecause vicanus liability is
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inapplicable to . . . § 1983 suits, a plaintiff mpktad that each Government-official defendant,
through the official’s own individuactions, has violated the [law]gbal, 556 U.S. at 676Gee

also Fortunato v. BernsteiiNo. 12-CV-1630, 2015 WL 5813376, at *6 (S.D.N.Y. Sept. 1, 2015)
(“Supervisory status, without more, is not suffiai to subject a defendant to [8] 1983 liability.”
(internal quotation marks omitted)).

“Before Igbal, the most important case in this Circuit regarding the evidence required to
establish the personal involvemefta supervisory official waSolon v. Coughlin58 F.3d 865
(2d Cir. 1995).” Haynes v. MattinglyNo. 06-CV-1383, 2014 WL 4792241, at *7 (S.D.N.Y.
Sept. 24, 2014xff'd, (2d Cir. Oct. 27, 2015). Under the frawork set forth in that case, courts
find personal involvement of a supervisalgfendant where the plaintiff shows that

(1) the defendant participated directlytie alleged constitutional violation, (2) the

defendant, after being informed of thektion through a report or appeal, failed

to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or aiaml the continuance of such a policy or

custom, (4) the defendant was grosslgligent in supervising subordinates who
committed the wrongful acts, or (5) thefeledant exhibited deliberate indifference

to the rights of inmates by failing to act on information indicating that

unconstitutional actesere occurring.

Grullon, 720 F.3d at 139 (itads omitted) (quotingolon, 58 F.3d at 873)kee alsdraspardo v.
Carlong 770 F.3d 97, 116 (2d Cir. 2014) (quoti@glon 58 F.3d at 873) (same). Since then,
the Second Circuit hascognized that the ffjbal] decision . . . may have heightened the
requirements for showing a supervisor’s peed involvement with respect to certain
constitutional violations,Grullon, 720 F.3d at 139; however, “[itlas thus far declined to
resolve the questionGolodner v. City of New LondpNo. 14-CV-173, 2015 WL 1471770, at
*7 (D. Conn. Mar. 31, 2015)ee also Fortunatd@2015 WL 5813376, at *ghoting that “the

continuing validity of theColonfactors has been called irdaestion by the Supreme Court’'s

ruling inlgbal”).
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Interestingly, “[c]ourts withirthe Second Circuit are split@vwhether . . . an allegation
[that a defendant affirmed a disciplinary proceeding] is sufficient to establish personal liability
for supervisory officials.”Scott v. FrederickNo. 13-CV-605, 2015 WL 127864, at *17
(N.D.N.Y. Jan. 8, 2015). On the one hand, sometsdwave concluded thaterely affirming a
disciplinary proceeding is not enough to ¢eg@ersonal involvement, while others have
determined that it isCompare id(“We subscribe to the affiramce-plus standard, which holds
that the mere rubber-stampingao@lisciplinary determination is insufficient to plausibly allege
personal involvement.”Hinton v. Prack No. 12-CV-1844, 2014 WL 4627120, at *17
(N.D.N.Y. Sept. 11, 2014) (sameaypdBrown v. Brun No. 10-CV-397, 2010 WL 5072125, at *2
(W.D.N.Y. Dec. 7, 2010) (noting thahere is an apparent split the Circuit as to whether the
affirmance of disciplinary hearing dispositiorsigfficient to establish personal involvement,”
and concluding that “[t]he distinction . . . appety be that while personal involvement cannot
be founded solely on supervision, liability can be found if the official proa|c]tively participated
in reviewing the administrative appealsoggosed merely to rubber-stamping the results”
(internal quotation marks omittedjjith Murray v. Arquit No. 10-CV-1440, 2014 WL 4676569,
at *12 (N.D.N.Y. Sept. 18, 2014) (“The affirmatiohan allegedly unconstitutional disciplinary
hearing appears to estahligersonal involvement.”Pelgado v. BezioNo. 09-CV-6899, 2011
WL 1842294, at *9 (S.D.N.Y. May 9, 201¢]I]t cannot be said that thigbal holding precludes
liability where, as is alleged here, superwspersonnel affirmed a decision that they knew to
have been imposed in violation of [the] [pH&ff[']s due process ghts, thus continuing a
deprivation of liberty witout due process of law"and Thomas v. Caler&24 F. Supp. 2d 488,
508 (S.D.N.Y. 2011) (finding personal involvemeiita prison official who affirmed a hearing

determination with only a odification of the penalty).
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The Court thinks the better view is thataffirmance of an unconstitutional disciplinary
proceeding is itself sufficient torfd personal involvement. Thisge for several reasons. First,
on a simple conceptual level, it is difficulttmagine how a prison official could be deemed
uninvolved where that officialansidered the inmate’s objectioasd had the power to undo or
preserve punishment, that, allege was improperly imposedCf. Tolliver v. Lilley No. 12-CV-
971, 2014 WL 10447163, at *12 (S.D.N.Y. Oct. 24, 20d#ding personal involvement where
a prison official “reviewed” and “ded on” an inmate’s grievance&jopted sub nomolliver v.
Skinner 2015 WL 5660440 (S.D.N.Y. Sept. 25, 2015gcéd, the Court does not think there is
any tension between such a determinationlghdl, the relevant teachgnof which was that
“each Government official, his or her title notiastanding, is only liable for his or her own
misconduct.” Igbal, 556 U.S. at 677. Third, @olonindeed survivedgbal, the Court finds it
telling that the Second Circuhas held that personal invelment could be found where “the
defendant, after being informed tbie violation through a repaot appeal, failed to remedy the
wrong,” without further clarifyinghat “fail[ing] to remedy tk wrong” is not enough where the
defendant also affirmed the decisiddeeColon, 58 F.3d at 873. Therefore, the Court declines
to dismiss the claims against Lee for failurestate a claim due to lack of personal involvement
with respect to his affirmanad the disciplinary proceeding.

b. Tokarz

Next Plaintiff's alleges thatokarz made a number ofréats to discourage him from
filing grievances, and, further,ifad to protect him despite knamg about Morris’ statement.
(SeeCompl. 14-15; Pl.’s Opp’n 7-8, 12Defendants move to disss Plaintiff's claim against
Tokarz because, they say, Plaintiff allegedfenverbal threats and harassment,” which, they

indicate, fail to state a claifor a constitutional violation. SeeDefs.” Mem. 6—7.) Similarly,

35



they argue that Plaintiff's allegations thattb&l Tokarz about the comments that Nelson
overheard Morris make cannot fotire basis of a failure-to-pmtt claim for the same reasons
that, as they argued, Plaintiff failedstate such a claim against Le&eé¢Defs.” Reply Mem. of
Law in Supp. of their Mot. To Disrss (“Defs.’ Reply”) 6 (Dkt. No. 69)'§

i. FirstAmendmenRetaliation

At the outset, it bears noting that Pldinthakes essentially two sets of allegations
against Tokarz: first, Tokarz threatened Ri#im 2008 over Plaintiff's filing of grievances,

(seeCompl. 11-12; Pl.’s Opp’n 8), and, second, thaktarz discouraged Plaintiff from writing

16 Defendants also assert that certain of Plaintiff sgaliiens concerning Tokarz, among
other Defendants, are too conclusory to pass mussee, €.g.Defs.” Mem. 4.) While
Defendants are no doubt correct about many of these, €.9.Pl.’s Opp’n 8 (“Lt. Tokarz
condoned his subordinates[’] behavrepeatedly.”)), the Court naheless decides that Plaintiff
has adequately stated at least some claim agsaoh of the Defendants in this case. Because
the purpose of a Motion to Dismiss is to test the legHiciencyof a claim,see, e.g.Pension
Ben. Guar. Corp. ex rel. St. Vincent Cathdfled. Centers Ret. Plan v. Morgan Stanley Inv.
Mgmt. Inc, 712 F.3d 705, 729 (2d Cir. 2013) (noting that tourt “test[s] the sufficiency of a
complaint by a familiar standard” before describingTh@®mblystandard), rather than its
necessity, the Court declines to embark uporexteacurricular caper of identifying conclusory
allegations on a line-by-line basis. Indeedisan exercise would more appropriately be
pursued via a motion to strik€€f. SRSNE Site Grp. v. Advance Coatings §o. 12-CV-443,
2014 WL 671317, at *1 (D. Conn. Feb. 21, 2014Y)itrepthat the defenda ““move[d] to
dismiss’ one of the forms of relief requested by][fbpfaintiffs,” but that“[sJuch a motion is not
properly a motion to dismiss and is mareperly styled as a motion to strikeBeiner v. SS &

C Techs.11 F. Supp. 2d 204, 210 n.8 (D. Conn. 1998) (goim context of motion to dismiss
the plaintiff's claims that a prpgctus contained materially falseatements or omissions, that
the court “decline[d] to addrefise materiality of every allegation in the complaint” because
“[tJo do so would sua sponte convert defendamtstions to dismiss into motions to strike”
(italics omitted)). However, while, under Rule(f)2a court may indeetstrike from a pleading
an insufficient defense or any redundant, immalgimpertinent, or scandalous matter,” Fed. R.
Civ. P. 12(f), motions to strike are “generallgfdivored and granted onifythere is a strong
reason to do soNeogenix Oncology, Inc. v. Gordddo. 14-CV-4427, 2015 WL 5774171, at
*6 (E.D.N.Y. Sept. 29, 2015)ee also Errant Gene Therapestit.LC v. Sloan-Kettering Inst.
for Cancer ResearciNo. 15-CV-2044, 2016 WL 205445, at *8 (S.D.N.Y. Jan. 15, 2016)
(indicating that Rule 12(f) motions “are not favoi@ad will not be granted unless it is clear that
the allegations in questiaccan have no possible bearing oa slubject matter of the litigation”
(internal quotation marks omitted)Jror that reason, the Courtlnot strike these allegations
pursuant to Fed. R. CiP. 12(f) either.
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grievances, telling him that inmates never wagegCompl. 14-15). For the reasons discussed
earlier, Plaintiff's allegationagainst Tokarz from 2008 atiene-barred, and the Court thus
confines its inquiry to the conduct in 2010. #&d by Plaintiff, in 2010, Tokarz summoned
Plaintiff into a room in the AdministratioBuilding, where Tokarasked Plaintiff what

happened between him and Morris, maderalver of “bias[ed] statements” concerning
Plaintiff's grievances, told Plaiifit to stop writing grievances, dgamates never win grievances
even if they are in the right,” and then said isWakarz’s last day of work for the week and that
he would handle things his way befa@ming back the following weekSéeCompl. 14-15.)

To the extent that Tokarz’s conduct on thezasion implicates a 8 1983 cause of action,
it is First Amendment retaliatior:To state a First Amendment région claim . . ., a plaintiff
must allege ‘(1) that the speech or conduttssate was protected, (2)at the defendant took
adverse action against the plaintiff, and (3ttinere was a causal connection between the
protected speech and the adverse actionodlan v. Connolly794 F.3d 290, 294 (2d. Cir. 2015)
(quotingEspinal v. Goorgd558 F.3d 119, 128 (2d Cir. 2009Ee alsdQuezada v. Rg\o. 14-
CV-4056, 2015 WL 5970355, at *A%.D.N.Y. Oct. 13, 2015Ramrattan v. FischeiNo. 13-
CV-6890, 2015 WL 3604242, at *12 (S.D.N.Y. Jihe015) (same). The Second Circuit has
made clear that courts are to “approadbgmer retaliation claims ‘with skepticism and
particular care,” because “tirally any adverse action tak@against a prisoner by a prison
official—even those otherwise not rising to the level of a constitutional violation—can be
characterized as a constitutiongbisoscribed retaliatory act.Davis v. Goorgd 320 F.3d 346, 352
(2d Cir. 2003)see alsdolan, 794 F.3d at 295 (samé&Jprley v. City of N.YNo. 14-CV-3202,

2015 WL 5729985, at *8 (S.D.N.\Gept. 30, 2015) (same).
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“It is well-established that inmates’ filingf grievances is a constitutionally protected
exercise of their right underah~irst Amendment to petitiongtgovernment for the redress of
grievances.”Mateo v. BristowNo. 12-CV-5052, 2013 WL 3863865, (S.D.N.Y. July 16,
2013) (citingGraham v. Henderso89 F.3d 75, 80 (2d Cir. 1996Andino v. Fischer698
F. Supp. 2d 362, 382 (S.D.N.Y. 2010)). Howewath respect to th second prong, “[o]nly
retaliatory conduct that would gk a similarly situated individual of ordinary firmness from
exercising his or her constitutional rights constitutes an adverse adbanis, 320 F.3d at 353
(internal quotation marks omittedA corollary of that propsition, however, is that the
“ordinary firmness” inquiry is not subjective, and a prisoner may still suffer adverse action even
where undeterredSee Gill v. Pidlypchgk389 F.3d 379, 384 (2d Cir. 2004) (“[T]he fact that a
particular plaintiff . . . responded to retal@atiwith greater than ‘omdary firmness’ does not
deprive him of a cause of action.8ge also Nelson v. McGraiNo. 12-CV-6292, 2015 WL
7571911, at *1 (W.D.N.Y. Nov. 24, 2015) (“[A] prisonean state a retaliation claim in the
absence of actual deterrence.” émal quotation marks omitted) (quotiNglson v. McGrain
596 F. App’x 37, 38 (2d Cir. 2015))). In consihgrthese principles, courts have found that,
while verbal threats may qualify as adverse action, they mustufetantly specific and direct”
to be actionableMateqg 2013 WL 3863865, at *5ee alsd@Quezada2015 WL 5970355, at *21
(“The less direct and specific a threat, the Ids\iit will deter an inmate from exercising his
First Amendment rights.” (internal quotation marks omitteld)yney v. BruretonNo. 04-CV-
2438, 2007 WL 1544629, at *23 (S.D.N.Y. May 29, 200ting that “verbal threats may
constitute adverse action . . peéad[ing] on their specificity antthe context in which they are

uttered”).
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Here, to the extent that Tokarz’s words carctesidered a threat at all, they are not
sufficiently specific or direct. To the contyaiTokarz apparently only told Plaintiff that
grievances were unlikely to steed and said that he wotldndle things “his way.” See
Compl. 14-15.) The Court recognizbat Plaintiff alleges thatdkarz had earlier told Plaintiff
that the next time that the tveaw one another about a grieganPlaintiff would “end up with
[his] head bust [sic] open and in the SHUIY. @t 15.) And, in his Opposition, Plaintiff notes
that “[t]he very next time Lt. Tokarz saw Rié&if it was in connection with a grievance filed
against C.O. Morris.” (Pl.’s Opp’n 8.) Theefacts, no doubt, add the menacing quality of
Tokarz’s words. Nevertheless, so long as thatpe threat's directness and specificity matter,
see Matep2013 WL 3863865, at *5, it is difficult tonderstand how Plaintiff's claims against
Tokarz are sufficientf. Mateo v. Fischer682 F. Supp. 2d 423, 434 (S.D.N.Y. 2010) (“The
opacity of [the defendant’s] threats to [the ptdf]—that [the plaintff] should ‘walit till he put
his hands on me,” and that ‘one day hd awill party,'—softenghe deterrent effect
considerably.” (citations omitted)Barrington v. New York806 F. Supp. 2d 730, 746 (S.D.N.Y.
2011) (granting summary judgment in favor of éedelant who told an inmate that “me and my
boys . . . going to get you” while dmdishing a copy a grievance)Bilal v. N.Y. State Dep'’t of
Corr., No. 09-CV-8433, 2010 WL 2506988, at *16 (\DY. June 21, 2010) (“Neither [the
defendant’s] comment . . . that [the plaintiffas ‘lucky’ because correction officers ‘usually
fuck people up for writing a bunch of bullshit grieeas’ nor his . . . comment that “[yJou’re not
the only one who can write. I'm willing to bet you'll break or get broke up’, was a ‘direct’ nor
‘specific’ threat.” (alterabns and citations omittedgff’d sub nom. Bilal v. Whitel94 F. App’x
143 (2d Cir. 2012). Therefore, because the faslleged, while “condisnt with” Plaintiff’s

entitlement to relief, nonetheleds not “plausibly suggest” it, Rintiff's claim against Tokarz
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must be dismissed. Neverthelets® Court grants Plaintifehve to amend his Complaint to
allege further relevant facts, to thetent that he is able to do so.

ii. FailureTo Protect

Plaintiff also claims that Tokarz violated Plaintiff's rights under the Eighth Amendment
by failing to protect Plaintifiespite being told about Morris’ alleged stateme8eeCompl.
14-15; Pl.’s Opp’n 8, 12.) As with Plaintiff's alogous claim against LeBlaintiff’s failure-to-
protect claim against Tokarz is sufficientstarvive a motion to dismiss. For the reasons
explained earlier, it is sufficient at this stapat Plaintiff (1) relayed/orris’ putative statement
as told by Nelson to Tokarz, (2) told Tokarz thatfeared for his safety, and (3) was told that
Tokarz would “handle timgs,” albeit his way SeeBeckles2008 WL 821827, at *18 (denying
summary judgment on failure-to-peat claim where “[the] [p]laintf . . . identified the specific
officers that he feared,” “descfdal] their threatening behavior@ahd “refus[ed] to return to the
cell block,” but was “assur[ed] . . . that he had majho fear and [was] [sent] . . . back to his

cell block”) Y’

17 Defendants may, the Court suspects, writesfinere sophistry the notion that Tokarz,
by saying that he would “take care of thinggally endeavored to reassure Plaintiff, and
conclude that, consequently, Pigif’'s claim comes closer to that class of cases where a prison
official failed to act upon a Plaintiff’'s complaint, which is insufficient to establish that
defendant’s personal involvemergee, e.gJohnson v. GoordNo. 01-CV-9587, 2004 WL
2199500, at *7 (S.D.N.Y. Sept. 29, 2004) (“[T]he receiptetters or grieviaces or complaints
from inmates is insufficient to impute personaldlvement.”). Nevertheless, such assurances
are not legally required; rathéft]o prevail on a claim that oftiials have failed to protect an
inmate from harm, a plaintiff [need instead] derstrate that, objectivelyhe conditions of his
incarceration posed a sub#al risk of serious harm andjlgectively, that the defendant acted
with deliberate indifference.Beckle2008 WL 821827, at *17. In meeting this test, it of course
cannot be said that the officer who disingenuooslgven falsely says he will “take care of
things” is less likely to have acted with the mpniised subjective intent than his counterpart who
says the same thing sincerely.

It perhaps merits mention, however, that i entirely clear fronfPlaintiff's Complaint
that he told Tokarz about whataintiff heard from Nelson. Hauk not, that could be a problem
because, while “the policy reasons favoring libeistruction of pro se complaints permit a
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c. O’Connor

Finally, Plaintiff also makes a number @lsartions concerning O’Connor’s conduct, at
least some of which are fairly construed asgahg that O’Connor vialted Plaintiff's Eighth
Amendment rights by failing to prett him from Morris’ attack. SeeCompl. 13-14; Pl.’s
Opp’n 3—4, 10-14.) Defendants move to disrRilssntiff's claims against O’Connor arguing
that (1) his alleged tha¢s and verbal harassment do not ameéwat constitutional violation, (2)
the occasion upon which he poked Plaintiff in theek amounted to, at most, a de minimis use
of force, insufficient to amount to an excesdiwece claim, (3) the allegation that O’'Connor
“tried to get another inmate tob and assault” Plaintiff is tomonclusory and fails to state a
claim without an accompanying injury allegeddg4) Plaintiff's allegations that O’Connor
conducted investigations of hisraplaints in an unfair manneid not rise tahe level of
constitutional violation, and, furtheentailed no accompanying injurySegeDefs.” Mem. 7-8.)
With respect to the first three, the Coursladready dismissed aciaims that arose in
connection with those occurrences as time-darkith respect to Plaintiff's allegations
concerning the manner in which O’Connor conduttisdnvestigations, however, Plaintiff has,
in fact, stated a claim.

To begin, it merits clarification that, tveeen his Complaint and Opposition, Plaintiff

makes two non-time-barred sets of allegagiooncerning O’Connor’s investigation into

court to consider allegations of a propdaintiff in opposition papers on a motion

where . . . consistent with the complairRddriguez v. McGinnjsl F. Supp. 2d 244, 247
(S.D.N.Y. 1998) (italics omittedynew claims not specificallysserted in the complaint may not
be considered by courts when deciding a motion to disniéesristein v. City of N.YNo. 06-
CV-895, 2007 WL 1573910, at *10 (S.D.N.Y. May 24, 20(at)eration and iternal quotation
marks omitted). Nevertheless, in his originah@xaint, Plaintiff alleges that, on September 10,
2010, “[Tokarz] asked . . . what happened withifRiti] and C.O. Morris,”and that “[Plaintiff]
told him what was going on.” (Compl. 16.) Imfeal though this statement is, it plausibly could
be construed to suggest tidaintiff described what he undtood Morris to have said.
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Plaintiff's claims—one before the assaute¢Compl. 13; Pl.’s Opp’n 3), and one around the
time of the assaultséePl.’s Opp’n 10-11). With respeto the former, Plaintiff has
successfully stated a claim for relief. Adugh Defendants’ Motion deenot address them, a
number of statements appear in Plainti@smplaint—and, subsequénthis Opposition—that
give rise to a failure-to-protectaim. As Plaintiff tells it, sometime after Nelson wrote a letter
telling Lee about Morris’ statements relating taiRliff but before the assault, Lee dispatched
O’Connor to investigate the letter and the circianeses that led to its wing. (Compl. 13; Pl.’s
Opp’n 3.) Plaintiff further &kges that O’Connor called Nelsdown to the sergeant’s office,
but, rather than actually invesaiting the incident, he tried totimidate Nelson, and asked him
guestions unrelated to the issat hand, as though O’Connor were trying to prevent Nelson from
saying what he heard Morris sayseeCompl. 13-14; Pl.’s Opp’n 3.) If true, which the Court of
course must take it to be, this assertion makes failure-to-protect claim for the same reasons
as the allegations against Lee and Tok&eeBeckles 2008 WL 821827, at *18 (denying
summary judgment on failure-to-peat claim where “[the] [p]laintf . . . identified the specific
officers that he feared,” “describe[ed] their thesahg behavior,” and “refus[ed] to return to the
cell block,” but was “assur[ed] . . . that he had majho fear and [was] [sent] . . . back to his
cell block”).

The second set of allegations, howevppears for the first time in Plaintiff's
Opposition. As recounted therein, O’Connor alleg@dime to Plaintiff's cell, and Plaintiff told
O’Connor that Plaintiff feared for his safety,part, because of O’Connor. (Pl.’s Opp’n 11.)
According to Plaintiff, O’Connor “did not indicatbat he was at Plaiffts cell to discuss the
grievance filed by Plaintiff,” and that “[i]t appesathat Sgt. O’Connor lied to Lt. Laporto telling

him (Laporto) that he did go to Plaintiff's cell tiiscuss the grievance, which he did not do.”
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(Id.) As noted, although Plaintiff does not aserébdate to this event, he describes it
immediately after citing to an exhibit which heachcterizes as “videopa of O’Connor when
he was sent to investigate PI#irs grievance on Sept. 22, 2010.1d(at 10.) However, a
review of the Complaint reveah® allegations relating to suctviit, very arguably with the
possible exception of the last twodmof the Complaint, which read:

Also | informed Superintendent Williay. Lee about sending Sgt. O’Connor to

investigate my grievances, when he, SgiConnor, is one of the security staff

members that | was having problems witld dhat | had written grievances on him

previously. He was part of the retditan. Supt. William Lee knew that this could

be a security risk, when it came to my safety.
(Compl. 17.) While this sentence may @mplate an occasion upon which O’Connor visited
Plaintiff's cell, it certainly doesot reveal an effort by Plaifitto assert a claim against
O’Connor. That observation, coupled with the taett this visit, as described in Plaintiff's
Opposition, was a matter as to which O’Coneaidently reported to someone named Lt.
Laporto, éeePl.’s Opp’n 11), strongly suggests that it did not form the basis of a claim in
Plaintiff's original Complaint. Therefore, todlextent that Plaintiff attempts to make out a
claim for relief against O’Connor on the basis @& Wisit, it is a “new claim[] not specifically
asserted in the complaint[,] [which] may notdmnsidered by courts when deciding a motion to
dismiss.”Bernstein v. City of N.YNo. 06-CV-895, 2007 WL 1573914t *10 (S.D.N.Y. May
24, 2007) (alteration and internal quotation markttmd). Therefore, the Court cannot infer a

new claim for relief rooted in these facts at this time.

l1l. Conclusion

For the foregoing reasons, the Court gréddfendants’ Motion irpart, and dismisses
Plaintiff's claims to the extenhat they are rooted in conductried by the statute of limitations,

and Plaintiff's claims against Tokarz for Rilsmendment retaliation. These dismissals are
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without prejudice, meaning that Plaintiff will be given an opportunity to amend his Complaint,
but he must do so within 30 days. In particular, because Defendants did not seek dismissal of
Plaintiff’s claims from 2009 and early 2010, the Court invites Plaintiff to set forth in his
Amended Complaint any facts sufficient to conclude that they are timely in his Amended
Complaint. Defendants’ Motion is in all other respects denied.

The Clerk of the Court is respectfully requested to terminate the pending Motion. (See

Dkt. No. 58.)

SO ORDERED.
Dated: Marclsb, 2016
White Plains, New York

NNETH M. KARAS N
lTED STATES DISTRICT JUDGE
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