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KENNETH M. KARAS, District Judge:
Plaintiff Bais Yaakov (“Plaintf”) brings this class action suit against Defendant
Educational Testing Service (“ET®t “Defendant”), alleging thaETS caused to be sent out

over 17,000 unsolicited and solicitak advertisements for goods and services without the

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2013cv04577/414307/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2013cv04577/414307/233/
https://dockets.justia.com/

proper opt-out notices in vidian of the Telephone Consunferotection Act (the “TCPA”), 47
U.S.C. § 227, and N.Y. Genemilisiness Law (“GBL") § 396-aa.Se€eSecond Am. Compl.

(Dkt. No. 79).) There are three Motions perglbefore the Court: a motion by ETS to allow

ETS to deposit $10,500 with the Court in fultistaction of Plainfif’s individual claims

pursuant to Federal Rule of Civil Procedurel@ie the Court enter judgment against ETS, and
dismiss the case as moot; a motion by ETS to dismiss the Second Amended Complaint under
Rules 8(a) and 12(b)(6); andvation by Plaintiff to certify alass. This Opinion & Order
addresses only the first two Motions. For thasons to follow, DefendastMotions are denied.

|. Background

A. Factual Background

For purposes of these Motions, the Court saketrue all factual allegations in the
Second Amended Complaint.

Plaintiff is a New York corporation with itgrincipal place of business in Monsey, New
York, and ETS is a New York corporation witk principal place of business in Princeton, New
Jersey. $ee idf1 6, 9.) Atits place of businesshitonsey, Plaintiff receives facsimile
transmissions (i.e., faxes) at a number it owi&ee(idy 11.) On or about November 15, 2012,
ETS and the other named Defendants, without Plaintiff's express invitation or permission,
caused an unsolicited fax advertisement tedrd to Plaintiff's fax machine.Sée idf 12;see
also id.Ex. A.) The fax contained apt-out notice that provided:

If you do not wish to receive faxes fradoughton Mifflin Harcourt in the future,

and/or if you would prefer to receicemmunication via email, please contact your

representative. Upon yorgquest, we will remove yduom our fax transmissions

within 30 days.

(Id. 1 14;see also idEx. A.) According to Plaintiff, thi®pt-out notice violated the TCPA in six

ways:



(1) it failed to provide a fax number ¥ehich the recipient could transmit an opt-
out request;

(2) it failed to provide @omestic telephone number to which the recipient could
transmit an opt-out request;

(3) it failed to provide a cost-free wteanism through which the recipient could
transmit an opt-out request;

(4) it failed to state that ecipient’s opt-out request walibe effective only if the
request identified the fax number to which the request related;

(5) it failed to state that the sender’dudee to comply withan opt-out request
within 30 days is unlawful; and

(6) it failed to state than opt-out request would ledfective so long as the

person opting out did nottker provide express inviian or permission to the

sender to send further faxes.

(See idf 15.) The Second Amended Complaint allkeges that the opt-out notice violated
GBL § 396-aa for similar reasonsSee idf 16.)

Plaintiff alleges that ETS and others negfitly, willfully, or knowingly arranged to be
sent over 17,000 unsolicited or solicited faxes aming the same defective opt-out noticBeé
id. 71 18-20.) Plaintiff brings this Action dxehalf of three clsses of individuals:

-Class A — all persons who, from July2®09, through the date of the filing of the

Second Amended Complaint, received a gelicor unsolicitedax advertisement

from ETS and others that comtad the defectivept-out notice;

-Class B — all persons who, from July2B09, through the date of the filing of the

Second Amended Complaint, received an unsolicited fax advertisement from ETS

and others that contained thefective opt-out notice; and

-Class C — all persons who, from July2P10, through the date of the filing of the

Second Amended Complaint, received x davertisement from ETS and others

that contained the defective opt-out metiwithout having given ETS or others
express invitation gpermission to do so.

(See idf 22.)



For relief, Plaintiff seeks an order certifigi the proposed classes, a statutory award under
the TCPA and GBL § 396-aa for the alleged atimins, and an injuncin prohibiting Defendants
from committing further violations of the TCPAS€e idat 14-15.)

B. Procedural History

The procedural history of this case is exteasi¥he original Complaint was filed on July
2, 2013, naming as Defendants Houghton Mifflin art Publishers, Inc. and Laurel Kaczor.
(SeeCompl. (Dkt. No. 1).) The substance o¢ thilegations in the original Complaint was
materially identical tahat detailed above. Shortly therteaf on July 11, 2013, Plaintiff filed a
motion to certify the class and stay decision on the motion until discovery was compfaed. (
Dkt. Nos. 5-9.) Those motions were terminasgdhe Court for failure to follow the Court’s
individual practices. §eeDkt. No. 10.) At a subsequetvnference, the motions were
reinstated, but briefing was stayeddag the Second Circuit’s decisionBank v.

Independence Energy Group LLT36 F.3d 660 (2d Cir. 2013), which concerned whether state
law or federal law controlled when a TCPAgdaaction suit may proceed in federal coueq
Dkt. No. 20.) Plaintiff was permitted to obtdimited discovery, and a number of discovery
disputes followed.

On August 13, 2014, Plaintiff sought leaveite & motion to amend the Complaint to
add ETS as a DefendantSgeDkt. No. 44.) Shortly after th€ourt scheduled a conference to
address Plaintiff's proposed Mon, Defendants Houghton Mifflin Heourt Publishers, Inc. and
Laurel Kaczor wrote a tter to the Court seeking leave to fdenotion to dismiss the case and to
compel arbitration. SeeDkt. No. 47.) After a conference waeld, Plaintiff filed an Amended
Complaint, with the consent of Houghton Mifflin KHaurt Publishers, Inc. and Laurel Kaczor, to

add Houghton Mifflin Harcourt Publishing Company as a Defend&sel{kt. No. 55.) At the



same time, Houghton Mifflin Harcourt Publishelsc., Houghton Mifflin Harcourt Publishing
Company, and Kaczor filed a motion to compel arbitrati@eeDkt. No. 56.) The same day,
Plaintiff filed a motion to amend its Amergil€omplaint to add ETS as a Defendat8eeDkt.
No. 59.) Oral argument on the pending motions hald on July 14, 2015fter which the Court
granted Plaintiff’'s motion to amend and graniefendants’ motion to eopel arbitration. $ee
Dkt. No. 78.)

On August 5, 2015, Plaintiff filed the SecoAthended Complaint, adding ETS as a
Defendant, which remains the operative complaint in this Acti8eedkt. No. 79.) At the
same time it filed a Second Amended Compldaintiff filed another motion for class
certification. GeeDkt. No. 81.) On October 2, 2015, afteceiving an extension of its time to
respond to the Second Amended Complaint, BIES & letter motion seeking leave to file a
motion to dismiss the case and also a madtiostay the case pending the Supreme Court’s
decisions irCampbell-Ewald Co. v. Gomel36 S. Ct. 663 (2016), aigpokeo, Inc. v. Robins
136 S. Ct. 1540 (2016).SéeDkt. No. 96.) A few days later, on October 13, 2015, the Parties
submitted, and the Court endorsed, a stipulatiemissing the Action against Houghton Mifflin
Harcourt Publishers, Inc., Houghton Mifflin Harcourt Publishing Company, and Laurel Kaczor.
(SeeDkt. No. 99.) On November 13, 2015, the Parégecuted a stipulation, endorsed by the
Court, staying the case untikttsupreme Court’s decision@ampbell-Ewald (Dkt. No. 101.)

On January 25, 2016, the Parties alerted thariGhat the Supreme Court had decided
Campbell-Ewald (Dkt. No. 103.) On February 2016, ETS filed its Motion To Dismiss the
Second Amended Complaint pursuant to Federd@duf Civil Procedure 8(a) and 12(b)(6).
(SeeDkt. No. 106.) Two days later, ETS filed &téx motion requesting leave to file a Motion to

allow it to deposit an amount with the Courfuii satisfaction of Plaitiff's individual claim,



have the Court enter judgment against ETS, dismiss the case forclaof subject matter
jurisdiction. SeeDkt. No. 110.) After a conference was held on March 8, 2016, ETS filed its
Motion To Dismiss for lack gjurisdiction on March 18, 2016.SéeDkt. No. 127.) Since
briefing on the pending Motions was completedcdvery has continued and the Parties have
provided numerous letterstiv supplemental authority.

II. Discussion

A. Motion To Deposit $10,500, Enter Judgmemtd Dismiss for Lack of Jurisdiction

Before the Court is permitted to indulgefBredant’s Motion To Dismiss for failure to
state a claim, it is obleg, with only limited exception, to tesmine whether it has jurisdiction
over the disputeSee Morrison v. Nat'l Austl. Bank Lt&47 F.3d 167, 170 (2d Cir. 2008)
(“Determining the existence of subject matter jurisdiction is a threshold inquiry and a claim is
properly dismissed for lack of subject mattergdiction under Rule 12(b)(1) when the district
court lacks the statutory oowstitutional power to adjudicate” (internal quotation marks
omitted)),aff'd, 561 U.S. 247 (2010%f. In re Facebook, Inc., In#él Public Offering Derivative
Litig., 797 F.3d 148, 155 (2d Cir. 2015) (“When a deteation as to subject matter jurisdiction
raises a difficult or novel questiotie district court has discreti to decide certain threshold
bases for dismissal without deciding whethdas subject niter jurisdction.”).

1. Rule 12(b)(1) and Mootness

“A case is properly dismissed for lacksafbject matter jurisdiction under Rule 12(b)(1)
when the district court lacks the statutoryconstitutional power to adjudicate itBrady v. Int'l
Bhd. of Teamsters Local 81741 F.3d 387, 389 (2d Cir. 201dnternal quotation marks
omitted). Dismissal under Rule 12(b)(1) is therefore proper when a case becomeSegoot.

Doyle v. Midland Credit Mgmt., Inc722 F.3d 78, 80 (2d Cir. 2013){thder Atrticle Il of the



U.S. Constitution, when a case becomes moot, therdécourts lack subgt matter jurisdiction
over the action.” (alteration andt@mnal quotation nt&s omitted)).

“[A] case is moot when the issues preseraezino longer ‘live’ othe parties lack a
legally cognizable interest in the outcom@&bdwell v. McCormack395 U.S. 486, 496 (1969).
“Where there is no unresolved case or contr®yemootness occurs’ and ‘the court—whether
trial, appellate, or Supreme—Ioses jurisdin over the suit, which therefore must be
dismissed.” Radha Geismann, M.D., P.C. v. ZocDoc, 850 F.3d 507, 511 (2d Cir. 2017)
(quotingRussman v. Bd. of Educ. of EnlargetiyGch. Dist. of City of Watervli260 F.3d 114,
118-19 (2d Cir. 2001)).

2. Analysis

Defendant asks the Court to allow itdeposit $10,500 with the Court, which would
offer Plaintiff the full individual monetary redf available to Plaiiff under the TCPA; enter
judgment against Defendant in the amour81®,500, along with an injunction prohibiting
Defendant from violating the TCPA; and dissithe case as moot under Rule 12(b)($ke(
Def. Educational Testing Service’s Mem. of Law in Supp. of Its Mot. To Deposit Payment, Enter
J. and Dismiss for Lack of Subject Matteriddiction (“Def.’s 12(b)(1) Mem.”) 5 (Dkt. No.

128).} Prior to filing this Motion, Defendant hamiglivered a cashier’s elk in the amount of

1In Defendant’s opening brief, it offeréa deposit only $10,000, which it believed at the
time was the maximum amount Plafhtiould recover under the TCPASgeDef.’s 12(b)(1)
Mem. 9-10.) In its opposition brief, Plaiffitargued that it was actually entitled to $10,500
under the statute.SéePl.’s Mem. of Law in Opp’n to Def.’s Mot. To Deposit Payment, Enter J.
and Dismiss for Lack of Subject Matteriddliction 22—24 (Dkt. No. 138).) In its reply,
Defendant agreed to increaiss deposit to $10,500S¢eDef. Educational Testing Service’s
Reply Mem. of Law in Further Supp. of Its M@ Deposit Payment, Enter J. and Dismiss for
Lack of Subject Matter Jurisdion 5 n.5 (Dkt. No. 141).) The Court thus presumes that there is
no dispute that $10,500 representsftilemonetary relief that Platiff, as an individual, would
be entitled to under the TCPArespective of any incentive awards Plaintiff could obtain as a
class representative.



$10,000 to Plaintiff and its counsel, and agreetketigr to the entry ofn injunction barring
Defendant from committing future violations of the TCP&eé¢Decl. of Andrew S. Kleinfeld in
Supp. of Def. Educational Testing Service’s Miat. Deposit Payment, Enter J. and Dismiss for
Lack of Subject Matter Jurisdion § 8 (Dkt. No. 129).) That elek was returned to Defendant
by Plaintiff, (see id.J 9), prompting Defendamd file the Motion.

a. ExistingPrecedent

The Second Circuit endorsed a simit@ethod of disposing of a caseNitCauley v.
Trans Union, LLC402 F.3d 340 (2d Cir. 2005). There, toairt held that after a defendant
made an offer of judgment pursuant to Federdé RuCivil Procedure 68 that was rejected by
the plaintiff, the distet court erred in holding, based on thaipliff's rejection of an offer of
complete relief, that the case was moot anehitering judgment in feor of the defendantSee
id. at 341-42. The court reasoned that becausenting of judgment in favor of the defendant
did not create “an obligation to pay [the pliihthe $240 in claimed damages, the controversy
between [the parties] [was] still aliveld. at 342. The court went da hold that it could not
“conclude that the rejected settient offer, by itself, moot[ed] éhcase so as to warrant entry of
judgment in favor of [the defendant]ld. But in so holding, the Send Circuit cited a “way to
a better resolution” offered by the Seventh CircuiCirathas v. Local 134 IBEV233 F.3d 508
(7th Cir. 2000): “entry of a defaylidgment against [the defendantMcCauley 402 F.3cat
342 (internal quotation marks omitle “Such a judgment,” the court reasoned, “would remove
any live controversy from [the] case and renteroot,” and “would serve [the defendant’s]
desire to end the case, would award [the pffliis damages and, like the Rule 68 settlement

offer, would have no preclusiwdfect in other litigation.”Id.



The Second Circuit revited this procedure i€abala v. Crowley736 F.3d 226 (2d Cir.
2013). There, the court held, consistent WiitCauley that the defendant’s unaccepted offer of
settlement for the full amount of damages clalrde&l not serve to moot the case on its oBee
id. at 228—-29. The court pointedtdbat the settlement offer msue “specifically sought to
avoid entry of judgment,” and ¢hdefendant “neither offered a IR68 entry of judgment . . . nor
sought entry of judgment as authorized\bgCauley which under the terms of that case would
have ended the litigation.See idat 229. The Second Circuitus reaffirmed its holding in
McCauleythat the only way to compel a plaintiff é&@cept an offer of complete relief is to
request that the court enter judgment inftllekamount requested byétplaintiff and then
request that the courtginiss the case as mo@ee id(“Indeed, although [the defendant]
contends that his offer rendered the case moatekier moved for dismissal of the case on that
ground . ...").

In Tanasi v. New Alliance Bank86 F.3d 195 (2d Cir. 2015)ert. denied136 S. Ct. 979
(2016), the Second Circuit offered manealysis of the issue. Theithe court clarified that “it
remains the established law dfi¢tSecond Circuit] tit a rejected settlement offer under Rule
68, by itself, cannot render moot a caskl” at 200 (alterationsna internal quotation marks
omitted)). “If the parties agree that a judgm&mbuld be entered against the defendant, then the
district court should entexuch a judgment. Theafter judgment is entered, the plaintiff's
individual claims will become moot for purposes of Article llld. (citation omitted).

However, “[a]bsent such agreement,” a “digtdourt should not enter judgment against the
defendant if it does not provide complete religff:

The Second Circuit synthesized and sumpea these cases in a nonprecedential

summary orderdepler v. Abercrombie & Fitch Co607 F. App’x 91 (2d Cir. 2015). There, the



court, citingMcCauley Cabala andTanasj held that if an offer “tendempleterelief, the
court should (absentditional procedural complications)tenjudgment pursuant to the terms
of that offer, with or without the plaintiff’s consentHepler, 607 F. App’x at 92. The Second
Circuit went on to say thatjjist as a defendant may ene tlitigation by allowing default
judgment, a defendant may always end the litigrakiy offering judgment for all the relief that is
sought.” Id.

There is no dispute that Defendant has gahefollowed the procedure outlined in the
cases above. But, in light of tBeipreme Court’s intervening decisionGampbell-Ewald Co. v.
Gomez136 S. Ct. 663 (2016), Plaintiff argues that piriscedure is inadequate, at least in the
context of a class action suit.

In Campbell-Ewalda plaintiff had brought a class axtisuit alleging that the defendant
had violated the TCPA by sending Navy-recngtiext messages to individuals who had not
consented to receipt of such messages. 136 &t &&7. Prior to the deadline for the plaintiff to
file a motion for class certification, the defendfiled an offer of judgment pursuant to Rule 68,
offering to pay the plaintiff the full statutory mi@ges to which he was individually entitleld.
at 667—-68. The plaintiff rejectede offer, and the defendant thereafter moved to dismiss the
case for lack of subject matterigdiction, arguing thathe offer of completeelief mooted the
plaintiff's individual claim andherefore the entire cas&ee idat 668. The district court denied
the motion, and the court of appeals affirmed that ruldee id.

The Supreme Court held that the pldffgicomplaint “was not effaced by [the
defendant’s] unaccepted offer to satisfy his individual claitd.”at 670. In so holding, the
Court adopted Justice Kagan'’s disserBanesis Healthcare Corp. v. SymcA&3 S. Ct. 1523

(2013), wherein she reasoned thataintiff who rejects amffer of judgment retains an interest

10



in the lawsuit, because “[almaccepted settlement offer—like any unaccepted contract offer—is
a legal nullity, with no operative effectCampbell-Ewalgd136 S. Ct. at 670 (internal quotation
marks omitted). Thus, “[ulnder basic principlesohtract law, [the defendant’s] settlement bid
and Rule 68 offer of judgment, oncgaeed, had no continuing efficacylt. The Court
distinguished a number of “19ttentury railroad tax cases” atdy the defendant, saying that
“[i]n all three cases, the railroadpayments had fully satisfige asserted tax claims, and so
extinguished them.ld. at 671. The Supreme Court furthergrasized that in contrast to other
cases, “when the settlement offer [the deferjdattended to [the plaintiff] expired, [the
plaintiff] remained emptyhanded; his TCPAmplaint, which [the defendant] opposed on the
merits, stood wholly unsatisfiedId. at 672. The Court additionally noted that its holding was
in alignment with the Second Circuit’s rulingTanasi See idat 670 n.4.

One additional passage is particularly relevant to this case. In holding that “[b]ecause
[the plaintiff's] individual claim was not madaoot by the expired settleent offer, that claim
would retain vitality during the time involved determining whether the case could proceed on
behalf of a class,” the Court emphasized thalhile a class lacks independent status until
certified, a would-be class repesgative with a live claim of mewn must be accorded a fair
opportunity to show that cification is warranted.”ld. at 672. The Supreme Court added,
however, that it “need not, and [did] not, . . cide whether the resultauld be different if a
defendant deposits the full amount of the plairgiffidividual claim in amccount payable to the
plaintiff, and the court then enters judgnt for the plaintiff in that amount.Id.

The Court does not vie@ampbell-Ewaldas dispositive here. As the Supreme Court
explicitly recognizedsee id.at 670 n.4, its holding was im& with existing Second Circuit

precedent, which held and continues to hold thaly a judgment and not an unaccepted Rule

11



68 offer of complete relief renders moot a ptdf’'s individual claim; and that judgment may
be entered against a defendant without thenfitBs consent only if the judgment provides
complete reliefTanasj 786 F.3d at 200Campbell-Ewaldlid not involve a judgment against
the defendant—indeed, one of the Court’s eons was that dismissing the case as moot,
without judgment having beemtered against the defendamduld result in the plaintiff
remaining “emptyhanded,” as the defendant winalde no obligation to make good on its offer.
136 S. Ct. at 672. The dissent’s suggestion, wihielmajority expressly declined to weigh in
on, was to require the defendanthand the plaintiff a certifie@¢heck or deposit the requisite
funds in a bank account in the plaintiff's name,t@f'deposit the money with the district court
(or another trusted intermedidmn the condition that the monbg released to the plaintiff
when the court dismisses the case as mddt.at 684 (Alito, J., disseimy). Here, Defendant
has not only attempted to tender tfer of judgment to Plaintiff, it has also requested both that
it be allowed to deposit the offer of juzignt with the Court, consistent wi@ampbell-Ewald
andthat the Court enter judgmieagainst it, consistentit the Second Circuit’'s pr€ampbell-
Ewald case law, pushing this cafse outside the bounds Gampbell-Ewald

Plaintiff also points to the language@ampbell-Ewaldhat “a would-be class
representative with a live chaiof her own must be accorded a fair opportunity to show that
certification is warranted.’ld. at 672. This language must be put in context—the full passage is
as follows:

In contrast to the cases [the defenflhighlights, when the settlement offer

[the defendant] extended to [the pldit expired, [the paintiff] remained

emptyhanded; his TCPA complaint, whifthe defendant] opposed on the merits,

stood wholly unsatisfied. Because [thaiptiff's] individual claim was not made

moot by the expired settlement offer, that claim would retain vitality during the

time involved in determining whether the eauld proceed on behalf of a class.

While a class lacks independent status until certiBed, Sosna v. lowd19 U.S.
393, 399, 95 S. Ct. 553, 42 L.Ed.2d 532 (1975), a would-be class representative

12



with a live claim of her own must b&ccorded a fair opportunity to show that
certification is warranted.

Id. The statement cited by Plaintiff is, on its owrsufficient to resolve the present case. As
Defendant points out, the Suprer@ourt stated that a “waltbe class representatiwéth a live
claim of her owrmust be accorded a fair opportunity te@wstthat certificaton is warranted.”ld.
(emphasis added). The Court thus held merelywhate an individual plaintiff has a live claim,
the court must afford that plaintiff an opportunity to move for certification. But that statement
begs the question of whether Plaintiff here &l a live claim of its om That reading is
supported by the Court’s explanation, in the spamsage, that “[bJecause [the plaintiff's]
individual claim was not madeaut by the expired settlemerffar, that claim would retain
vitality during the time involved in determinivghether the case could proceed on behalf of a
class.” Id. In other words, because the individa&im was not mooted by the offer—as it was
unaccepted, untendered, without a corresponding jedgrand could thus potentially leave the
plaintiff “emptyhanded”—the offer had no effemt the class either. This unremarkable
conclusion—that an offer of settlement that suificient to moot anndividual plaintiff's claim
is similarly insufficient to moot the class clairgets the Court no clos&y resolving whether,
as here, a tender or deposijudgment and a request for the Ciaiorenter judgment against the
defendant, which would ordinarilyave the effect of requing dismissal of a case by an
individual plaintiff following enty of judgment, has the same effect where the plaintiff seeks to
represent a class.

Second Circuit case law postdati@gmpbell-Ewalds largely inconclusive. IBank v.
Alliance Health Networks, LLG69 F. App’x 584 (2d Cir. 2016), an unpublished summary
order, the Second Circuit acknowledged the 8oqar Court’s holding thdan unaccepted Rule

68 offer of judgment, on its own, will not moot a plaintiff's claims,” iugnt on to state that

13



“where judgment has been entéend where the plaintiff's clainfsave been satisfied, . . . any
individual claims are rendered mootd. at 585. The court noted, however, that it had “not
previously addressed whether ailh cases, the rendering mootaoplaintiff's individual claims
undermines that plaintiff's standing to puestlaims on behalf of a putative clas$d’: The

court held, nonetheless, that because the didilsitk[ed] any connection to a ‘live claim of his
own,’ or any cognizable interest in pursuing thesglelaims,” it did not need to reach the issue.
Id. (alteration omitted) (quotinGampbell-Ewald136 S. Ct. at 672). In so holding, the court
noted that “where the individualaims of the putative class representative are rendered moot
prior to certification, in gemal the entire action becomes mg@@ind therefore, because the
plaintiff “was the sole individual representative for the putative class, once his claim was no
longer live, no plaintiff remained in@osition to pursue the class claimsd. at 586 (internal
guotation marks omitted). The court recognizext there are some circumstances in which a
class claim may proceed even if the named pfBgclaim has been mooted, but held that no
such circumstances existed theBeed.

While Bankis helpful to the extent it synthesizesme of the case law, it does not answer
the question here. The court left much ambiguitys decision, saying &mne point that it need
not answer whether “the rendegimoot of a plaintiff's indiidual claims undermines that
plaintiff's standing to pursue claims on behaflfa putative class,” but then affirming the
dismissal of the case on the ground that because the plaintiff, as the sole named plaintiff on
behalf of the class, norger had a live claim, éhclass action was mooid. at 585. The court
apparently intended to draw a distilon between theircumstances iBankand the typical
circumstances, like those here, where a plaih&if moved for certificain, but the class has not

yet been certified and the defendant seeksdotrtine individual plaitiff's claim by tendering

14



complete relief and consentingda entry of judgment. ButéhCourt cannot discern what that
distinction might have bee Plaintiff suggests th&ankis distinguishabl&ecause there, “the
district court entered judgment against the putative class plaintiff, and the putative class plaintiff
deposited in his bank accounethheck that the defendant pay®oh in satisfaction of that
judgment’ (Letter from Aytan Y. Bellin, Esqtp Court (Oct. 23, 2016) 1 (Dkt. No. 1795ee
alsoBrief for Defendants-Appellees atBank v. Alliance Health Networks, LL.8o. 15-4037-
CV (2d Cir. July 15, 2016), ECF No. 57. Plaintiff yriae correct that this the distinction the
Second Circuit sought to draw, thduthhe Court notes that the pi&iff did not deposit the check
until after judgment had already been entered in his faaseeBrief for Defendants-Appellees at
6, Bank v. Alliance Health Networks, LL8o. 15-4037-CV (2d Cir. July 15, 2016), ECF No.
57; see alsdMem. of Points and Authorities atBank v. Alliance Health Networks, LI No.
15-CV-213 (E.D.N.Y. Sept. 11, 2015), ECF No. 28-1, and Defendant makes a compelling
argument that thBankplaintiff's deposit of the check mmerely “a distinction without a
difference,” éeelLetter from Robert W. Gaffey, Esq., @ourt (Oct. 25, 2016) 1 (Dkt. No. 180)).
Another possibility is thathe Second Circuit founBankdistinguishable because the plaintiff
had never moved for class certificatidBee Bank669 F. App’x at 586. But whatever the
Second Circuit intended to basehtdding on, it suffices to say thBankis a summary order,
and therefore nonprecedenti®ee2d Cir. R. 32.1.1(a). The Second CircuiBiankdid not and
could not have altered tiegal landscape of offers and entries of judgment.

Defendant points also teyse v. Lifetime Entertainment Services, L ECF. App’x —,
2017 WL 659894 (2d Cir. Feb. 15, 2017), anothenrsiary order from the Second Circuit.
There, the district court granted the defendamiion to enter judgment in the plaintiff's favor

and dismiss the complaint after the defendant afféne plaintiff, an individual seeking to bring

15



a class action claim under the TCPA, the full amdanthich the plaintiff could have been
individually entitledunder the statuteSee Leyse v. Lifetinkentm’t Servs., LLC171 F. Supp. 3d
153, 154-55 (S.D.N.Y. 2016). Thesttict court noted thatCampbell-Ewaldexpressly did not
reach the question of whether thetdct court had authority to enter a judgment for the plaintiff
over the plaintiff's objections and dismiss #ion, if the full amount in controversy were
actually paid,” and held th&ampbell-Ewalddid not “disrupt the Smnd Circuit’'s precedent
allowing for the entry of judgment for theguhtiff over [the] plantiff's objections.” Id. at 155.
There was little discussion of the plaintiff's status as a praposess representative, perhaps
because the plaintiff's motionifelass certification had alreatigen denied, as had his motion
for reconsiderationf that ruling. See idat 154.

On appeal, the Second Circuit affirmed,tfeigldressing the district court’s rulings on
standing and on class certifiaati then discussing the distrmurt’s entry of judgmentSee
2017 WL 659894, at *1-3. The Second Circuit held @anhpbell-Ewaldlid not disturb
existing Second Circuit precedengaeding entry of judgmental that the district court’s
actions fell squarely within that precedefee idat *3. As Plaintiff points out,.eysedid not
discuss a situation where depasid entry of judgment is sougtior to the district court’s
determination on a class certification motisedlLetter from Aytan Y. Bellin, Esqg., to Court
(Feb. 20, 2017) 1 (Dkt. No. 216)), and indeeé, $lecond Circuit made special note that the
plaintiff's “class-certification motion was litigatezthd resolved before [the defendant’s] Fed. R.
Civ. P. 68 offer,"Leyse 2017 WL 659894, at *3 n.2. But as tia@s not happened here, and as
the Court may not even consider the pendiagion for class certification without first
addressing Defendant’s motion fortignof judgment and dismissdleyseis largely inapposite.

And, like Bank Leyseis a summary order, andettefore of limited value.
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Finally, the Parties cite tRadha Geismann, M.D., P.C. v. ZocDoc, Ji8&0 F.3d 507
(2d Cir. 2017), a published Second Circuit opinidimere, the Second Ciutit held that it was
error for the district court to ér judgment against a defendarteathe plaintiff had rejected an
offer of complete reliefld. at 512—-13. The court saw no difference between the situation in
Campbell-Ewaldwhere the defendant sought outright dgsal of the suit, and the circumstance
in Geismannwhere the district court deentered judgment in favor of the plaintiff in reliance on
the unaccepted offer, saying that the distomctvas immaterial “because the judgment should
not have been entered in the first plackl’at 513. While the SupresCourt did not purport to
overruleTanasj and in fact cited thatase with approval, the Saad Circuit nonetheless held
that “[t]he result inCampbell-Ewalccannot be avoided simply by entering a judgment
effectuating an otherwigarecluded dismissal.ld. The court held that the defendant’s deposit
of a check in satisféion of the judgmenafter judgment had been entered did not cure the
deficiencies, holding that the deposit “was mpdesuant to and in furerance of a judgment
that should not have beentered in the first place.ld. at 514. Moreover, the court noted, the
deposit “alone [did] nothing to satisfiye demand for injunctive relief.Id.

In concluding, the court observed that theecdid not “match(] the hypothetical posed by
Campbell-Ewaldwhere the Supreme Court declinedomsider whether the outcome would be
different had the defendant deposited the full amofittie plaintiff's individual claim in an
account payable to the plaintiff, and the cabenentered judgment for the plaintiff in that
amount.” Id. (alterations and internal quotation maudmitted). Instead, “the district court
entered a judgment that should not have beemeazhie the first place, and [the defendant] then
more than one year later deposited an amousstisfaction of that errant judgment in an

account payable tote plaintiffl.” 1d. at 514-15. The Second Circuit added, however, in a

17



footnote, that “an attempt by the defend@ntise the tactidescribed in th€ampbell-Ewald
hypothetical to place it in the driver's seat, might work. The Supreme Court’s criticism of
similar tactics suggests that Ruleg®uld be harmonized with Rule 23d. at 515 n.8
(citation, alteration, and internal quotation ngdmitted). The court also noted that the
Supreme Court has “acknowledged that ‘requirmgtiple plaintiffs to bring separate actions,
which effectively could be “picked off” by @efendant’s tender of judgment before an
affirmative ruling on class certification coube obtained obviously would frustrate the
objectives of class actions.Td. (alteration omitted) (quotinBeposit Guar. Nat'| Bank v.
Roper 445 U.S. 326, 339 (1980)¥5eismanrthus, except in dicta, s not aid the Court in
deciding the issue in this case—whether a defehohay moot a class action claim by tendering
to the plaintiff or offering to deosit into an accountith the court the fulamount the individual
plaintiff could receive under the statute and thegquesting the court to enter judgment against
the defendant in that amount, the hypothetical posetinypbell-Ewald

As Plaintiff recognizes, however,rse courts in the Second Circh@aveconfronted this
precise question. IBrady v. Basic Research, LL.@12 F.R.D. 304 (E.D.N.Y. 2016), the court
noted that the decision whether to allow a defahttadeposit an amount in full satisfaction of
an individual claim pursuant to Rule 67 was “witlai court’s discretion,”rad held that in light
of Campbell-Ewaldgranting the defendants’ Rule &Y motion was “not warranted fd. at 306.

In Bais Yaakov of Spring Valley v. Graduation Source, 167 F. Supp. 3d 582 (S.D.N.Y.

2 The Second Circuit recently released another nonprecedential summary order in which
the court, relying ol€ampbell-EwalcandGeismannreversed the entry of judgment against a
defendant following an offeof complete relief.See Lary v. Rexall Sundown, Ine- F. App’x
—, 2017 WL 1314878 (2d Cir. Apr. 10, 2017). As twoairt noted, the “facts of the case . . .
[were] largely indistinguishable fro@eismanti’ and the court noted also that the case did not
match the hypothetical posed@ampbell-Ewald Id. at *2. This case iswus of little help in
deciding the Motion.
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2016), the court cite@ampbell-Ewaldand concluded that becaubke individual plaintiff had
not yet had a fair opportunitg certify a class, the motion to deposit payment and enter
judgment against the defendants was prematdreat 583—-84. Third, the court Bell v. Survey
Sampling International, LLONo. 15-CV-1666, 2017 WL 1013294 (D. Conn. Mar. 15, 2017),
held that it retained discretion, under Rule 6 doline to allow thelefendants to deposit the
funds with the court, and thatvitould exercise that discretiotd. at *5.

The only circuit court opinion published sin€ampbell-Ewaldlirectly on point isChen
v. Allstate Insurance Cp819 F.3d 1136 (9th Cir. 2016). Thettee Ninth Circuit held that
“even if [the defendant] could moot the enteion by getting the dirict court to enter
judgment in favor of [the plairffi on his individual claims beforee has had a fair opportunity
to move for certification,” the court “would déwé [the defendant’s] invitation to direct the
district court to tie that action.”ld. at 1144. The court first reased that the mere tender of
the funds, and a request to allow those funds wepesited with the court, did not itself render
the plaintiff's individual claims mootld. at 1145. Even though the defendant had deposited the
tendered funds into an escrow account, with imstras to the bank to pay the tendered funds to
the plaintiff upon entry of judgmenthe court nonetheless held that because the plaintiff had not
“yet receivedany relief on his individual claims for damages or injunctive relief,” the
defendant’s “actions plainly ffd] not mooted [the plairtis] individual claims.” Id. at 1145—
46.

That conclusion naturally led to the questbf whether the cotuishould direct the
district court to enter judgmenvter the plaintiff's objection. Citin@ampbell-Ewaldthe court
held that “when a defendant consents to judgment affording complete relief on a named

plaintiff's individual claims béore certification, but fails to offer complete relief on the
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plaintiff's class claims, a court should notemjudgment on the individual claims, over the
plaintiff's objection, before th plaintiff has had a fair opportunity to move for class
certification.” Id. at 1147. The court noted thatascision was consistent not only with
Campbell-Ewaldbut also with earlier Supreme Courtesshat disapproved of the “picking
off’ of named plaintiffs to deny a would-be claspresentative a fair opportunity to seek class
relief.” 1d. (citing Roper 445 U.S. at 339). The court thesncluded that “district court
should decline to enter a judgment affording ctatgprelief on a named plaintiff's individual
claims, over the plaintiff's objection, before thaipliff has had a fair opportunity to move for
class certification.”ld. at 1148.
b. Rule 67

With this background in mind, the Court tummsw to the specific mechanism offered by
Defendant to effect its objective: Rule 67.

Rule 67 provides, in full:

(a) Depositing Property. If grpart of the relief souglg a money judgment or the

disposition of a sum of aney or some other delivdaie thing, a party—on notice

to every other party and by leave of countay deposit with theourt all or part

of the money or thing, whether or not tiparty claims any of it. The depositing

party must deliver to the clerkcapy of the order permitting deposit.

(b) Investing and Withdrawing Funds. Mgngaid into court under this rule must

be deposited and withdrawn in accande with 28 U.S.C. 88 2041 and 2042 and

any like statute. The money must bgalgted in an interedtearing account or

invested in a court-approved, interest-bearing instrument.
The decision to allow a party to deposit funds pant to Rule 67 is left to the discretion of the
Court. See Ray Legal Consulting Grp. v. DiJosephF. Supp. 3d 704, 729 (S.D.N.Y. 2014)
(“It is within the court’s discretion to pernot deny such a deposifihternal quotation marks

omitted));N.Y. Life Ins. Co. v. AleandrBlo. 13-CV-2384, 2014 WL 30508, at *4 (S.D.N.Y. Jan.

2, 2014) (“The [c]ourt . . . has discretiongermit such a deposit under Rule 67.").
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Plaintiff objects to Defendantisse of Rule 67, arguing thBule 67 is not designed “to
provide a means of altering the contractual refeihips and legal duties e&éch party,” as “Rule
67 may not be used to effect a legal $fan of property beteen the litigants.”"Prudential Ins.

Co. of Am. v. BMC Indus., InG&30 F. Supp. 1298, 1300 (S.D.N.Y. 19863e€ alsd’l.'s Mem.

of Law in Opp’n to Def.’s Mot. To Deposit Paymt, Enter J., and Dismiss for Lack of Subject
Matter Jurisdiction 7 (Dkt. No. 138).) But Def#ant does not seek atter the “contractual
relationships” or “legal duties” of any Parti{rhere is no contractual relationship here, and
deposit of the proposed amount would not altefieBeant’s legal duties; the deposit merely
seeks to afford Plaintiff the individual relief to wh it claims it is entled. Indeed, Plaintiff

cites no case suggesting that use of the Ruleeg&hamism for this purpose is impermissible, and
instead cites only to those cases where the court declined to exercise its discretion under Rule 67,
see, e.g.Brady, 312 F.R.D. at 306, and those cases where the court interGaatgabell-Ewald

to prohibit the entry of judgmeiainst a class plaifftprior to certificaton, irrespective of the
mechanics of Rule 68ge, e.g.Graduation Source, LLCL67 F. Supp. 3d at 58Bais Yaakov of
Spring Valley v. Varitronics, LLNo. 14-CV-5008, 2016 WL 806703, at *1 (D. Minn. Mar. 1,
2016),aff'd, 2016 WL 1735815 (D. Minn. May 2, 2016).

But although the Court does not read Rule G¥the cases interpreting it as prohibiting
Defendant’s effort to offer complete relief hetiee Court will exercisés discretion and not
allow Defendant to deposit with the Court 80,500 that represents the full statutory damages
Plaintiff may be entitled to. Firdihe Second Circuit gingly suggested iGeismanrthat
allowing the defendant to depotie relief sought would be an abuse of Rule 67, saying that
“[a]lthough the district court may, in its discratigpermit [the defendant] to deposit with the

court any part of the relief sought, the basisstogranting the defendaleiave to deposit must
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not be inconsistent with this opinion.” 85@# at 515. Second, assuming that the tender of the
check to Plaintiff or the offer to deposit dothieemselves moot Plaintiff's claim (an issue
discussed below), Plaintiff still has a “live” claim, and thus the Supreme Court’s direction in
Campbell-Ewaldhat “a would-be clasepresentative with a livelaim of her own must be
accorded a fair opportunity tdiew that certification is waanted,” 136 S. Ct. at 672, must
inform the Court’s discretionindeed, that was the reasogadopted by the court Braduation
Source Seel67 F. Supp. 3d at 584 (“Although [the] [d]efamds sought to avail themselves of
the hypothetical proposed @ampbell-Ewaldy depositing the full amau of statutory damages
into the Court’s Finance Unit and assenting ®itljunctive relief requésd by [the] [p]laintiff

in its [clomplaint, [the] [p]laintiff’s individual claims remain live—this [c]ourt has not entered
judgment in favor of [the] [p]latiff and has not, by express, weitt order released the funds to
[the] [p]laintiff.” (internal quotation marks omitted)). In light the Supreme Court’s directive,
so long as a class plaintiff has a live claim,@oairt should not exercise its discretion in such a
way as to deprive that plaintiff @ih opportunity to seek certification.

c. Tender Offer and Offer to Deposit

Jurisdiction, however, is notraatter of discretion, and so Wathe Court is not required
to permit the deposit pursuant to Rule 67, iftdreder of the $10,000 castigecheck or the offer
to deposit $10,500 with the Court themselves, along with a judgm@&sfendant’s favor, moot
Plaintiff's claim, the Court must dismiss the cagdter all, the Secon@ircuit has made clear,
albeit in a nonprecedential summarder, that “a defendant majwaysend the litigation by
offering judgment for all the relief that sought,” and that “[i]f the offer tendecempleterelief,
the court should (absent additional procedaoahplications) enteuggment pursuant to the

terms of that offer, with or ithout the plaintiff’'s consent.'Hepler, 607 F. App’x at 92 (first
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emphasis added)And the dissents iBampbell-Ewaldyave no indication that a district court
would have discretion, in their view, to ret@misdiction notwithstanding a tender of complete
individual relief. See Campbell-Ewald 36 S. Ct. at 682 (Roberts, C.J., dissenting) (“As the
[d]istrict [c]ourt found, [the defedant] offered [the jlintiff] full relief. Although [the plaintiff]
nonetheless wants to continue litigatitige issue is not what the plaintffants but what the
federal courts may do.”)d. at 685 (Alito, J., dissenting) (“While | disagree with [the] result on
these facts, | am heartened that the Courtaspe endorse the propasit that a plaintiff’s
claimis moot once he has ‘received full redress’ fritva defendant for the injuries he has
asserted.”).

As an initial matter, Defendant runs into a problem in that while it has offered to deposit
$10,500 with the Court pursuant to Rule 67, it teadenly $10,000 to the plaintiff in the form
of an irrevocable payment, i.e., a cashiersath The Second Circuit has held that where the
parties dispute the amount a plé@intould possibly be entitled t@ven if the court makes a legal
determination as to the amount the plaintiff cordcover, the court may enter judgment against
the defendant in the amount sified over the plainff’s objection, but may not dismiss the case
as moot.See ABN Amro Verzekeringen BV v. Geologistics Ams.4B&F.3d 85, 95 (2d Cir.
2007) (“So long as the district court’s ruling limig the liability to $50 remained in force, all
litigable issuegpertaining to the defendants’ liabilibeased to have practical importance,

because of the defendants’ tender of that amount.cd$ehowever, was not moot, and the

3n his dissent ilCampbell-EwalgJustice Alito expressed doubt that, if a defendant
tendered or otherwise delivered thisputed funds to a plaintiff, @urt would have to also enter
judgment in favor of the plaintiff here dismissing the case as mo8ee Campbell-Ewald 36
S. Ct. at 685 n.3 (Alito, J., dissenting) (citiAyeady, LLC v. Nike, Inc133 S. Ct. 721, 725-26,
732-33 (2013)). Until, however, the Supreme Court or the Second Circuit adopts Justice Alito’s
reasoning, this Court is bound to falldhe procedures establishedMicCauleyand the related
cases.
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court did not lose subject matterigdiction.”). Thus, the Court cadiinot decide that Plaintiff is
entitled to only $10,000, enter judgment against Defendant for $1@000ismiss the case as
moot, though it could arguably do the first tw®ee idat 94 (“While the court properly granted
final judgment to the plaintiff for $50 and denix plaintiff's claims insofar as they sought a
greater recovery, the court was mistaken in blgethat the case had become moot and that the
court lacked jurisdiction.”).

Moreover, it is unclear how far a defendamist go to fall within the hypothetical posed
by Campbell-Ewald While Defendant has tendered payirterPlaintiff in the form of an
irrevocable cashier’s check, that check has baenned, and thus it miglte said that, at least
as of this moment, Plaintiff remains “emptyhande@dmpbell-Ewald136 S. Ct. at 67%ee
also Chen819 F.3d at 1145 (“[The plaintiff] has not yeteivedany relief on his individual
claims for damages or injunctive relief. sHilaims are wholly unsatisfied, and it remains
entirely possible for a court to grant him effeadtrelief.”). On the other hand, both the dissent
in Campbell-Ewaldand Justice Kagan'’s dissentGenesis Healthcareecognized that a plaintiff
cannot avoid having her case mooted merely fusieg to take complete relief when it is
tendered.See Campbell-Ewald.36 S. Ct. at 683 n.1 (Alito, J., dissenting) (“A plaintiff cannot
thwart mootness by refusing completikafepresented on a silver platter.Genesis Healthcare
133 S. Ct. at 1536 (Kagan, J., dissenting) (“Tele, a court has discretion to halt a lawsuit by
entering judgment for the plaintiff when the defendant unconditionally surrenders and only the
plaintiff's obstinacy or madness prevents her fiaoepting total victory.”). Although entry of
judgment against a defendant woajupear to alleviate any concehat a plaintiffcould be left
emptyhanded, the Second Circujerted such an approach@eismannsee850 F.3d at 514

(“[The plaintiff] thus remains emptyhanded, tthguishing this case from the trio of 19th-
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century tax cases that [the defendant] citesHemproposition that [thelaintiff's] claim is
extinguished; in each of those cases, therdat accepted tender.” (internal quotation marks
omitted)), and the Court is thieft with little guidance as tahether the proposed method of
tender here is what the Supreme Court had in mit@hmpbell-Ewald

Accordingly, if Defendant was required tantier to Plaintiff (and not merely offer to
deposit with the Court) compkerelief, its tender of $10,009 insufficient under existing
Second Circuit law to moot the case, and it majnbefficient to the extent it was rejected by
Plaintiff and therefore is no longeandered to Plaintiff. But thEourt sees little efficacy in
denying Defendant’s Motion solely on these grounéifier all, if the Court held merely that the
tender was insufficient to moot the céseause it offered only $10,000, as opposed to $10,500,
or because it came in the form of a cashier’s check that has since been returned, instead of in the
form of an escrow account to be paid to lteaefit of Plaintiff following entry of judgment,
there is little question that Bendant could corre¢hose deficiencies and refile this same
Motion. So while the Court cannot likedyant, at this moment, Defelant’s Motion without
Defendant first having corrected these issuesviihrout the Court examing the effect of these
potential deficiencies), it mayenythe Motion on other grounds a&ll or in the alternative.
That is, the Court may decide whether, asisig Defendant’s tender is otherwise sufficient
underCampbell-EwaldandGeismannentry of judgment and dismissal of the case as moot is
nevertheless improper. Given the stage of this case and the likelilrd@Efendant could and
would correct any proceduralfit@encies and bring this sanMotion again, the Court finds it
both efficient and in the interest of justicedietermine whether the Motianay be denied on the

ground that even an unconditional and irrevocabideaeof judgment, combined with a consent
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to injunctive relief, does not permit the Couretater judgment againBefendant in the amount
tendered and dismiss the case as moot.

The answer to this question, as the distan above shows, is not simple. Although
Plaintiff does not yield the point, theoGrt will assume, without deciding, th@ampbell-Ewald
did not disturb the Second Circuit precedent mmg that a claim for individual relief may be
mooted by tender and entry of judgme8ee Leyse€2017 WL 659894, at *3 (“[W]e conclude
thatCampbell-Ewald Codoes not undermine tleentrolling effect ofTanasiand similar
precedents permitting the entry of judgment uridese circumstances.”). The more difficult
guestion is whether the ordinary mechanismzodlering complete reli@nd requesting entry of
judgment are available toaut a class action claim.

On this point, the Court finds helpful tvupreme Court cases issued the same day—
United States Parol€ommission v. Geraghty#45 U.S. 388 (1980), ariRbper 445 U.S. 326.

In Roper the Supreme Court considered whether dt éyapellate jurisdiction to review the lower
court’s denial of class certifidan after the defendant had tendkommplete individual relief to

the plaintiffs following denial of class certificatio 445 U.S. at 327. The Court held that it did
possess such jurisdictionéreasoned that “[n]either the rejected tender nor the dismissal of the
action over [the] plaintiffs’ obje@ns mooted the plaintiffs’ claim on the merits so long as they
retained an economic interest in class certificatidd.”at 332—-33. In determining whether the
individual plaintiffs did, in fact, retain an “enomic interest in clag=ertification,” the Court

pointed to the plaintiffs‘individual interest in the resolutioof the class certification question in
their desire to shift part of the costs of litigatiorthose who will share in its benefits if the class
is certified and ultimately prevails.ld. at 336. The Court noted that “[tjo deny the right to

appeal simply because the defendant has soudhtywff’ the individual private claims of the
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named plaintiffs would be contrary to soundigial administration,and that “[r]equiring
multiple plaintiffs to bring separate actions, which effectively could be ‘picked off’ by a
defendant’s tender of judgmemtfore an affirmative ruling odass certification could be
obtained, obviously would frustratiee objective of class actionslt. at 339. The Supreme
Court therefore concluded thattdistrict court’s “entry of judment in favor of [the] named
plaintiffs over their objections did not mooethprivate case or controversy,” and that the
plaintiffs’ “individual interest in the litigation—as distinguished from whatever may be their
representative respabdities to theputative class—[was] sufficietd permit their appeal of the
adverse certification ruling.1d. at 340 (footnote omitted).

In a concurrence, then-Justice Rehnquist pobsitat the critical fact was that the
defendant had “made amaccepteaffer of tender in settlenm¢ of the individual putative
representative’s claim,” that the action was “miocathe [Article] 11l sense only if [the] Court
adopt[ed] a rule that an individual seeking togared as a class representative is required to
accept a tender of only his individual claimsjtlahat “[s]o long as the [Clourt does not require
such acceptance, the individual is requiredrtove his case and the requisite [Article] Il
adversity continues.Id. at 341 (Rehnquist, J., concurringh Justice Rehnquist’s view,
“[a]cceptance need not be mandated under [the Court’s] precedents since the defendant has not
offered all that has been requested in the complaint (i.e., relief for the class) and any other rule
would give the defendant the practical powemtake the denial of c& certification questions
unreviewable.”Id. (italics omitted).

Geraghtyinvolved only slightly diferent facts—the individualaintiff's claims had
been mooted as a consequence of his claintiegpand not by way of a tender of judgment or

some other conduct by the defendant. 445 U.S. at 401. Although judgment had not been entered
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in Geraghty and class certification had-ehdy been denied, the Courtchehat “the fact that a
named plaintiff's substantive claims are moadee to an occurrence other than a judgment on
the merits does not mean that all thieeptissues in the case are mooteld.”at 402.
Accordingly, the Court reasoné@n action brought on behalf afclass does not become moot
upon expiration of the named plaintiff's subgtea claim, even though class certification has
been denied,id. at 404, although the Court added that d iao view as to whether a named
plaintiff who settles thendividual claim after denial of aks certification may, consistent with
[Article] 1ll, appeal from the dverse ruling on cks certification,’id. at 404 n.10.

These cases thus demonstratd thplaintiff may have a corete stake in a class action
suit, even after her claims halveen mooted and certificatitias been denied, sufficient to
allow appellate review of the drl of class certificationWhile the Supreme Court did not
explore all of the scenarios in which presentative plairffiretains a live claim
notwithstanding the extinguishmeofther individual claim, it suffices for the purpose of this
Motion that the Supremeddrt held squarely iRoperthat, there, the distt court’s “entry of
judgment in favor of [the] named plaintiffs over their objectiditsnot mootheir private case
or controversy.” 445 U.S. at 340 (emphasis djldd hat is the prése situation Defendant
seeks to create here.

Defendant objects th&oper‘concerned standing in an appeal of a denial of class
certification, which is not the case here.”efDEducational Testing 8ace’s Reply Mem. of
Law in Further Supp. of Its Mot. To Deposit Paymémter J. and Dismiss for Lack of Subject
Matter Jurisdiction (“Def.’s 12(b)(1) Reply”) 9 (DKNo. 141).) This is an accurate statement,
and perhaps explains why courts consider thetmuneis this case unsettle But the Court is not

permitted to ignore Supreme Court precedent ipdrecause it addresses a different factual
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scenario, so long as the legal pipies remain relevant. Althoud®operinvolved a question of
appellate jurisdiction, the Coustholding was premised on itsreclusion that the individual
plaintiffs retained a stake the litigationnotwithstanding that judgemt had been entered
against them over their objections. Were@uwairt to take Defendastinvitation and limit
Roperto its facts, that wouldelhd to the anomalous conclusiehere appellate courts would
retain jurisdiction to review an order denyicgrtification that, according to Defendant, the
lower court did not have jurigttion to enter in fjht of the tender of judgment. Because
mootness depriveany court, “whether trig appellate, or Supreme,” of jurisdictidRussman

260 F.3d at 118, there is no reason to infer fRoperthat the Supreme Court meant to limit its
discussion of mootness to the gims of appellate jurisdiction.

To be sure, the district court Roperdenied the plaintiff's mion for class certification
beforethe defendant tendered individual judgme®ee Roperd45 U.S. at 329-30. But as the
Supreme Court recognized@eraghty “timing is not crucial” wken assessing the relationship
between mootness and class certification. 44% at 398. Had the defendant tendered
judgment before the district court denied tiheess certification motiorthat would not have
altered the plaintiff's interest in obtaining class certificataomjnterest the Supreme Court
deemed sufficient to confer jurisdiction on appeade Bais Yaakov of Spring Valley v. ACT,
Inc., 798 F.3d 46, 49 n.2 (1st Cir. 2015) (“While timaing of the offer [of judgment] may make
a difference in [the First Clirduon the question of when a clasgerest comes into existence,
Ropergave no indication that it matteto the inquiry of whether andividual interest is
preserved through a plaintiff’'s continuing economieiiast in class ceridfation and litigation.”

(citation omitted))cert. denied136 S. Ct. 982 (2016).
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Defendant also claims thRoper“has been overruled by the Supreme Court, which has
held expressly that, an ‘interest in attorney’s igesf course, insufficient to create an Article 1l
case or controversy where none exists on the nadritee underlying clian.” (Def.’s 12(b)(1)
Reply 9.) In support, Defendant citeswis v. Continental Bank Corpl94 U.S. 472 (1990).
But the Supreme Court lrewismade no mention dRoperat all, and the Court is confident that
if the Supreme Court meant to overr&eper it would have given somadlication to that effect.
And, in any event,.ewisdid not address the questionRoper—whether a representative
plaintiff maintains an interest in class certificatgufficient to confer appellate jurisdiction even
after his individual claim has been satisfied—amately reaffirmed longstanding precedent that
an “interest in attorney’s fees is, of coursesufficient to create an Article Il case or
controversy where none exists on therits of the underlying claim.Lewis 494 U.S. at 480
(citing Diamond v. CharlesA76 U.S. 54, 70-71 (1986)). A freestanding desire to obtain
attorney’s fees, which éhSupreme Court held lrewisis insufficient to create a case or
controversy, is different from a class represewt&iinterest in defraying the costs of litigating
its own claims and the class claims, which hswestantive merit independent of the desire for
attorney’s fees. Moreover, the fact that the Supreme Court no@&ehiesis Healthcarthat it
“need not conside{opefs] continuing validity in light of [its] subsequent decisiorLiewis”
Genesis Healthcarel33 S. Ct. at 1532 n.5, offers no claoty the issue, as the Supreme Court
expressly dicthotcomment on whethdrewisimpactedRopefts holding, and as set forth above,
the Court sees no reastnconclude that it didsee ACT798 F.3d at 50 (noting that while
Genesis Healthcarmay have questiodethe viability ofRoper such commentary did “not grant

[the court] the prerogative of declariRpperoverruled”).
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Similar reasoning was adopted by the Tenth Circuiuicero v. Bureau of Collection
Recovery, In¢.639 F.3d 1239 (10th Cir. 2011), a demmsrendered several years before
Campbell-Ewald There, the court rejected the distaourt’s conclusion th&jurisdiction is not
present over a case where no class has beifredebut the defendant has satisfied the
plaintiff's demand for relief.”ld. at 1241 (internal quotation mar&mitted). Instead, the court
stated that Supreme Court preeetrequired it “to conclude thatnamed plaintiff in a proposed
class action need not accept dieoof judgment or risk havingis or her case dismissed as moot
before the court has had a reasonable time tadmmne class certificatn motion,” and that “a
nascent interest attaches to the proposed gfams the filing of a class complaint such that a
rejected offer of judgment for statutory damages and costs made to a named plaintiff does not
render the case moot under Article 1lld. at 1249.

Similarly, in light ofRoperandGeraghty the Court concludes that a representative
plaintiff's claim is not mooteavhere a defendant tenders complatiividual relief, even where
no class has yet been certifiethe individual plaintiff retaing “live claim” of her own, and
therefore must be afforded an opportunity to sakification of a class. If a court denies class
certification, final judgment may kentered against the defendanttia amount of the individual
plaintiff's claim, but, pursuant tRoperandGeraghty while the district and appellate courts
could not adjudicate the merits thie dispute, they could recatsr or overturn the decision on
certification and thereby breathfe back into the merits dhe class action claim. This
reasoning is in alignment with tha&ustice Rehnquist’s concurrenceRopet wherein he
recognized that existing Supremeu@aprecedents (at that time)Xdot require a representative
plaintiff to accept an offer of individual judgmteisince the defendant has not offered all that

has been requested in the complaint (i.e., rédiethe class) and anylar rule would give the
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defendant the practical power to make the denial of class certification questions unreviewable.”
445 U.S. at 341 (Rehnquist, J., concurring) (italics omittezh;also idat 339 (“Requiring

multiple plaintiffs to bring separate actions, which effectively could be ‘picked off’ by a
defendant’s tender of judgmemtfore an affirmative ruling odass certification could be

obtained, obviously would frustratiee objectives of class actions . . ..”). As the Court sees no
intervening Supreme Court preesd that dictates a differergsult, and as the holding Roper
controls unless and untilis overruled, Defendant®lotion must be denied.

In light of this ruling, the Court presum#sat Defendant does not wish to deposit
complete relief with the Court or have judgmentkeead against it. If th€ourt denies Plaintiff's
motions for certification (with respect to all ct&s), the Defendant may renew its request for the
Court to enter final judgment amst Defendant in the amountiaintiff's individual claim, but
that would still not render the sa moot. Plaintiff would havan opportunity to appeal the
Court’s decision on the certificath motion, and a reversal of trdgcision could revitalize the
merits of the class claims. The Matics therefore denied without prejudite.

B. Motion To Dismiss foFailure to State a Claim

Separate from its effort to dismiss the caseanoot, Defendant also brings a Motion To
Dismiss the Second Amended Complaint foruialto state a claim under Rules 8(a) and
12(b)(6).

1. Standard of Review

The Supreme Court has held that althoughraptaint “does not need detailed factual

allegations” to survive a motion to dismiss, “a ptdf’s obligation to provwde the grounds of his

4 Plaintiff also raises arguments about éldequacy of the injunctive relief offered by
Defendant and its continuing interest in obtiag an incentive awdr The Court takes no
position on the merits of those arguments.
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entitlement to relief requires more than lalseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d&ell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)
(alteration and internal quotation marks omittedeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.(alteration and intewal quotation marks
omitted). Rather, a complaint'f]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any sketcts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “only egbufacts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudgégtis] claims across the line from
conceivable to plausible, thejpmplaint must be dismissedd’; see also Igbal556 U.S. at 679
(“Determining whether a complaint states a plakesclaim for relief will . . . be a context-
specific task that requires theviewing court to draw on ijsidicial experience and common
sense. But where the well-pleaded facts dgeahit the court to infer more than the mere
possibility of misconduct, the omplaint has alleged—but it has rishow[n]'—‘that the pleader
is entitled to relief.” (second alteration iniginal) (citation omitted) (quoting Fed. R. Civ. P.
8(a)(2)));id. at 67879 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a priar, but it does not unlock the doors of discovery
for a plaintiff armed with notlmig more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complaifrickson v. Parduss51 U.S. 89, 94 (2007), and

“draw]] all reasonable inferences in favor of the plaintiBaniel v. T & M Prot. Res., Inc992
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F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cititach v. Christie’s Int'l PLC699 F.3d 141, 145
(2d Cir. 2012)). Additionally, “[i]n adjudicatg a Rule 12(b)(6) motion, a district court must
confine its consideration to facts stated onf#toe of the complaint, in documents appended to
the complaint or incorporated in the compldgtreference, and to matters of which judicial
notice may be taken.Leonard F. v. Isr. Disc. Bank of N,YL.99 F.3d 99, 107 (2d Cir. 1999)
(internal quotation marks omittedyee also Wang v. Palmisarib7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same).
2. Analysis

Defendant argues four bases of dismigdglthe Second Amended Complaint fails to
attribute any wrongful conduct to ETS specifica(y) the state law claims fail because the fax
does not offer a good or service for purchases@®)e portions of the claims are barred by the
statute of limitations, and (4),ealtlaims are barred to the exté¢hey seek an impermissible
double recovery. SeeDef. Educational Testing Service’s Mem. of Law in Supp. of Its Mot. To
Dismiss Claims Against Def. Educational Tegt®ervice (“Def.’s 12(b)(6) Mem.”) (Dkt. No.
108).) The Court will addes each argument in turn.

a. Failure to Attribute Wrongful Conduct

Defendant first argues that the Secondefsinied Complaint is insufficient because
Plaintiff has impermissibly lumped all Defendambgether (the rest of whom have been
dismissed by stipulation), has failemallege the facts giving rige its claims with sufficient
specificity, and has based its factual allemaisolely upon “information and belief.Séeid. at
4-10.)

It is well settled that “[R]ule 8 does not rexputhe [p]laintiff to identify each of the

[d]efendants by name each time the [c]lomplaint makeallegation that applies equally to all.”
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Hard Rock Cafe Int'l (USA), Inc. v. Hard Rock Hotel Holdings, L8a8 F. Supp. 2d 552, 561—
62 (S.D.N.Y. 2011) (alterations and internal quotation marks omitted)also Vantone Grp.

Ltd. Liab. Co. v. Yangpu NGT Indus. CNo. 13-CV-7639, 2015 WL 4040882, at *3 (S.D.N.Y.
July 2, 2015) (“Nothing in Rule 8 prohibits cetitively referring to multiple defendants where
the complaint alerts [the] defendants that idehtitams are asserted against each defendant.”
(internal quotation marks omitted)). In the TCPBéntext, “[p]rior to discovery, [a] plaintiff

need not explain the details of each defendaalésin the planning, funding, and executing [the]
defendants’ alleged . . . schemédudak v. Berkley Grp., IncNo. 13-CV-89, 2014 WL 354676,
at *4 (D. Conn. Jan. 23, 2014).

While Defendant argues that the Second AdeehComplaint “fails to distinguish among
the various past and present Defendants andijpeply lumps them togetin without attributing
any specific actions or omissions to any one eftfi (Def.’s 12(b)(6) Mem. 6), there is little
dispute that the Second Amended Complaint giefendant “fair notice of what the claim is
and the grounds upon which it rest&yyombly 550 U.Sat 555 (alterationrad internal quotation
marks omitted). Defendant knows that the Second Amended Complaint is premised on a fax that
was sent either by or on behalf of ETS, whigds allegedly deficient under the TCPA. That
Plaintiff was unable, through inegtion of the fax and pre-liation discovery, to determine
whether ETS sent the fax itself or raly requested that the fax be sent on its behalf is no fault of
Plaintiff, and hardly serves to make the SecAntended Complaint so opaque as to “fail to give
adequate notice to . . . [D]efendgsats to what [it] did wrong.”Medina v. BauerNo. 02-CV-
8837, 2004 WL 136636, at *6 (S.D.N.Y. Jan. 27, 2004).

The cases cited by Defendant do not standhf® proposition thaidllegations in a

complaint can never be made against multiple defendants simultaneously, but simply that the
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ability of a plaintiff to do so depends on the clamsserted and the operative facts in each case.
See Tatone v. SunTrust Mortg., |r857 F. Supp. 2d 821, 840 (Minn. 2012) (“In summary,

[the plaintiff] brought a bare bosgkitchen sink complaint thdtd not distinguish between the
defendants and which describes legally andutdht unsupported (and unsupportable) claims.”);
Pierson v. Orlando Reg’l Healthcare Sys., |[rf&l9 F. Supp. 2d 1260, 1273 (M.D. Fla. 2009)
(“The grouping of [the] [d]efendants as ‘Pdé&eview Defendants’ does not afford these
[d]efendants fair notice of the basis for the claagainst them, especially considering that as to
some of these [d]efendants, no role in the pexdew process is even generally described.”),
aff'd, 451 F. App’x 862 (11th Cir. 2012)jppe v. Bairnco Corp.225 B.R. 846, 860 (S.D.N.Y.
1998) (“To make out a RICO claim against thegmsate corporate defents, [the] plaintiffs
cannot simply ‘lump’ all the defendants togethad allege that the pported acts of every
defendant can be imputed to every other defendargdjguedin part, 229 B.R. 598 (S.D.N.Y.
1999),aff'd, 99 F. App’x 274 (2d Cir. 2004). Thércumstances in those cases—where
plaintiffs made generalizedlagjations about broad conduct with explanation as to why any
particular defendant was responsible foradbeduct—are not presenére, where the Second
Amended Complaint makes clear that ETS &duded as a Defendant because of its role,
whatever that may be, in the distribution of alitsted faxes advertismits services without
providing the proper opt-out notices.

Defendant also argues, in the samenytiat the Second Amended Complaint is
defective in that it does no more than “specullas&t there may be a right to relief against one
defendant or another, for some facsimile, sewhere,” and that the Second Amended Complaint
“does not even identify which Defendant aclyiakent the HMH facsimile . . . or on whose

behalf the facsimile was sent.” (Def.’s 12(B)iBem. 7-8.) It is unclear to the Court what
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Defendant finds insufficient abotlte allegations on this poinPlaintiff alleged all of the
information it possibly could have: it receivad unsolicited fax bearing the marks of both
Houghton Mifflin and ETS, and the fax allegedlid not comport with the opt-out notice
requirements of the TCPA. Plaintiff, of course, did not allege, bedacseld not have known,
what specific role ETS played the drafting, transmission, and dilstition of the fax, but that is
hardly a reason to dismiss tBecond Amended Complaingee Ziegler v. Allied Commercial
Roofing, Inc. No. 13-CV-2638, 2014 WL 4437316, at (2.D.N.Y. Sept. 9, 2014) (denying
motion to dismiss where the plaintiff alleged tifa received an unsolicited fax advertisement
from [the] defendant,” that the “fax was receiweithout [the] plaintiff's express invitation or
permission,” and that the “defendant sentfthewillfully and knowingl in violation of the
TCPA").S

Finally, Defendant contends that the @&t Amended Complaint must be dismissed
because the factual allegaticaare based solely on “information and belief,” which Defendant
contends is insufficient. SgeDef.’s 12(b)(6) Mem. 8-10.)

With respect to Plaintiff's allegatiomegarding Defendant’s involvement in the
transmission of the fax, that information is “pkady within the possession and control of . . .
[Dlefendant,” and therefore pleading on the basis of information and belief is permigsilia.
Records, LLC v. Doe, 04 F.3d 110, 120 (2d Cir. 2018ge also Boykin v. KeyCaqrp21 F.3d

202, 215 (2d Cir. 2008) (“[A]s [the aintiff] correctly observes, theames and records, if any, of

5> The Court recognizes that there is salispute as to whether the TCPA imposes
liability only on those who sendétfax or on whose behalf thexfavas sent, or also on those
whose services were advertised, peshaphout their knowledge, in the faee, e.g.
Varitronics 2015 WL 1529279, at *4. Because Pldfritas pleaded, however, that Defendants
“knowingly arranged for and/or caused the RPalvertisement to be seto Plaintiff's fax
machine,” (Second Am. Compl. T 17), there is no rieaxbnfront this legadispute at this time.
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persons who were not membergloé protected classes and warere favorably treated in the
loan application process isfammation particularly within [the defendant’s] knowledge and
control. Pleading on the basis of information and belief is generally appropriate under such
circumstances.”). There is thus no defedhim Second Amended Colamt with respect to
those allegations.

Regarding Plaintiff's class allegations thiag fax was sent to over 17,000 individuals,
the Court similarly sees no infirmity. In tisengle case cited by Defenuaon this point, the
plaintiff alleged merely that “upon such inforn@tiand belief . . . that the number of persons
and entities of the Plaintiff Cés is numerous and joinder of all members is impracticable,” and
that the plaintiff was “informednd believe[d], and upon such information and belief aver[red],
that the number of class meetb [was] at least forty.Daisy, Inc. v. Pollo Operations, Ind\o.
14-CV-564, 2015 WL 1418607, at *5 (M.D. FMar. 27, 2015) (internal quotation marks
omitted). The plaintiff further alleged that “the number of facsimiles, the time and date they
were sent, and the names of the recipients [waellliarly held within the [d]efendant[’s] . . .
possession and contraié[could] be ascertained via discoveryd. at *6. Plainiff has offered
no such barebones statement here, providingeardage for the class period and offering a
fairly specific estimate of the class sidéis, again, unclear wh&defendant would have
Plaintiff plead—~Plaintiff could nopossibly obtain the name andmber of every class member
in advance of discovery. Accordingly, the Closges no reason to dig® the Second Amended
Complaint on this ground.

b. No Advertisement of @ds or Services for Purchase

Defendant next argues thhae state law claims, arisinopder GBL § 396-aa, must be

dismissed because the fax did not promote goodsreices for purchad®y the recipient. See
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Def.’s 12(b)(6) Mem. 10.) Specifically, the fax at issue here offered a free online demonstration
for an online writing evaluation program déyged and sold by ETS, among otherSed

Second Am. Compl. Ex. A.) The fax did not sfieaily offer to sell the writing evaluation

program, merely directing recipiento either view a 9-minute demo online or fax the form back

to receive a personalized demonstratiddeq(id. The fax made clear, however, that the
demonstration was for a program thasadd to schools across the countr$eé id.

GBL § 396-aa provides that it is unlawfubinitiate the unsolited transmission of
telefacsimile messages promoting goods orisesfor purchase by the recipient of such
messages.” N.Y. Gen. Bus. Law § 396-aa(1l). Dadiat argues that because the fax here did
not actually offer to sell anything—it meredffered a free demonstrah of a product that
could, in the future, be purchased—the fax isaoatered by the statutén support, Defendant
points to two cases in this digtrinvolving the sme Plaintiff. See Bais Yaakov of Spring Valley
v. Richmond, the Am. Int’l Univ. in London, InNo. 13-CV-4564, 2014 WL 4626230 (S.D.N.Y.
Sept. 16, 2014 Bais Yaakov of Springalley v. Alloy, InG.936 F. Supp. 2d 272 (S.D.N.Y.
2013). As Plaintiff points out, howevergde cases are largehapposite. IrRichmongthe
court dismissed the GBL claims @mmary judgment) solely on thasis that “the fax at issue
... [did] not promote goods or services for pasd by the fax’s recipignthe] [p]laintiff's
guidance counselors.” 2014 WI626230, at *4 (alteration amaternal quotation marks
omitted). In other words, because the fax, which offered information about an overseas
university, was sent to the guittae counselors but sought to silinterest from students, the
goods or services being marketed were not beinggeted to the recipient, but rather to a third
party (i.e., the students)d. at *1, *4-5. Here, by contrast, tieeis no question that the intended

recipient of the fax, the school itself, was alse ititended target of amparketing effort, as the
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fax marketed the writing evaluation program as a way to measure the progress of the school
district. SeeSecond Am. Compl. Ex. A.) IAlloy, the fax at issue advertised free television
news programs for schools, and sought no puechg®r compensation from the recipients of
the fax. See936 F. Supp. 2d at 276. The court helat tine fax was not covered by GBL § 396-
aa because the statute does not cover “thertrasion of fax advertisements offering free goods
or services.”ld. at 283—-84. The fax iAlloy was therefore very diffen¢ from the fax at issue
here, which, although it did not directly offeetlvriting evaluation program for sale, did make
clear that the purpose of the fax was to indueadgtipient to eventually purchase the program.
In light of the language of the statute ane tlontent of the fax, the Court is persuaded
that the fax is covered by GBL § 396-aa.eHtatute covers any faxes “promoting goods or
services for purchase by the reeipti’ of those faxes. N.Y. Gen. Bus. Law 8§ 396-aa. There is
no question that the fax was promoting a ser#the writing evaluation program—and that that
service is for sale—the fax stated thatphegram “can provide you proof of your district’s
progress,” and “[i]s successfully used in more than 1,500 districts natiowvilegver 1
million subscriptions sold (Second Am. Compl. Ex. A (emps$ia added).) It strains credulity
to suggest that a recipientaffax containing this language would not view the message as
“promoting goods or services for purchase’—fidve extolled the virtues of the service and
indicated that other districts have purchasedséirvice and have found success with it. Finally,
unlike inRichmondthere is no question that the recipiehthe fax—the school—was also the
intended target of the marketing promotion. Thaisfits comfortably within the plain language

of the statute.
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c. Statute of Limitations

Defendant argues that because mifdis claims arise out of faxes sent as far back as July
2009, and the applicable statute afitations is either four yearsee Giovanniello v. ALM
Media, LLG 726 F.3d 106, 107 (2d Cir. 2013) (TCRAJ), perhaps, three yearseéSecond
Am. Compl. T 3) (GBL § 396-a&)any federal claims based on faxes sent prior to August 2011
(four years before the Second Amended Complaaming Defendant was filed) and any state
claims based on faxes sent prio August 2012 are time barredeéDef.’s 12(b)(6) Mem. 12).
Plaintiff does not dispute this basic point, brgues that it should be permitted to engage in
discovery in order to show that the Secondefwted Complaint should relate back, under Rule
15(c)(1), to the date of theigimal Complaint, July 2, 2013.SéeBais Yaakov of Spring
Valley’s Corrected Mem. of Law in Opp’n tadbEcational Testing Semre, Inc.’s Mot. To
Dismiss (“Pl.’s 12(b)(6) Pp’'n”) 14—16 (Dkt. No. 121).)

Where a plaintiff seeks to add or change a party in an amended complaint, Federal Rule
of Civil Procedure 15(c)(1)(C) controls tijaestion of whether the amended complaint may
“relate back” to the original complaint, that is,de deemed to have been filed at the time of the
original complaint, thus preempting an argmhby the new defendant that the statute of
limitations had already run by the time the amended complaint was filed. In order for such a

complaint to relate back, thelllmving conditions must be met:

® GBL § 396-aa does not contaistatute of limitations, and ¢hParties have not directed
the Court to any authority reghng the appropriate statutelohitations. The Court notes,
however, that there is some laoitity suggesting that the statutelimitations may be one year.
See Alloy936 F. Supp. 2d at 288ee alsd\.Y. C.P.L.R. § 215(4) (providing a one-year statute
of limitations for “an action to enforce a penaltyforfeiture created by statute and given wholly
or partly to any person who will prosecuteBecause, however, the TCPA is a broader statute
and provides for a four-year staudf limitations, resolution of this question is not necessary at
this juncture.
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(1) the claim must have arisen out ohduct set out in the original pleading; (2)

the party to be brought in must have received such notice that it will not be

prejudiced in maintaining its defense) {Bat party should have known that, but for

a mistake of identity, theriginal action would haveeen brought against it; and

(4) the second and third crite are fulfilled within 120 dgs of the filing of the

original complaint, and the original complaint was filed within the limitations

period.
Hogan v. Fischer738 F.3d 509, 517 (2d Cir. 2013) (alterasipitalics, and it@rnal quotation
marks omitted). The Second Circuit “has interpdethe rule to preclude relation back for
amended complaints that adew defendants, where the ngwaldded defendants were not
named originally because the plaindid not know their identities.”ld. Furthermore, “although
Rule 15(c) explicitly allows the relation backar amendment due to a mistake concerning the
identity of the parties,” theggond Circuit has held that “tfi@ilure to identify individual
defendants when the plaintiff knows that sucfeddants must be named cannot be characterized
as a mistake.ld. at 517-18 (internal quotation marks omitted).

There is no dispute that the Second Amended@aint arises “out of conduct set out in
the original pleading”” Defendant argues, however, thise Second Amended Complaint fails
to allege that ETS knew anything about fd@suit within the 120-day period following the
filing of the original complaint. eeDef.’s 12(b)(6) Mem. 13-14.) The Court sees nothing in
Rule 15(c), or in the case law interpreting théeRthat would indicatéhat the elements for
relation back under Rule 15(c)(1)(C) are a pleadaggirement. As Plaintiff points out, these

types of issues are typicallgised after some discovery has been taken, sometimes on a

summary judgment motiorSee, e.gVKK Corp. v. Nat'| Football Leagye44 F.3d 114, 127—-

’ Plaintiff spends some time arguing also thatfailure of Plaintiff to name ETS in the
original complaint is a “mistake” within the meaning of Rule 15(c)(1)(C)(iBeePl.’s 12(b)(6)
Opp’n 15-16.) Defendant, however, raises no argutoethie contrary, and so the Court sees no
need to address this issue.
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28 (2d Cir. 2001) (addressing, at summary judgment, whether claimbareeel by the statute
of limitations because of the inapplidialy of the relation back doctrineBaez v. JetBlue
Airways 745 F. Supp. 2d 214, 223 (E.D.N.Y. 2010dering “limited discovery” on whether
the defendant “had timely informal notice of [thlaintiff]'s claims and whether [the defendant]
was prejudiced”).

Moreover, it is well established that “[slatute of limitations analysis is generally
riddled with questions of fact which the [fBadants must establish in order to bar [the]
[p]laintiffs’ claims,” and that “[b]ecause of this fact-intensive burden, affirmative defenses such
as the statute of limitations are generally mesblved with a motion to dismiss under Rule
12(b)(6).” Allen v. Dairy Farmers of Am., Inc/48 F. Supp. 2d 323, 354 (D. Vt. 2010)
(footnote, italics, alteration, andt@rnal quotation marks omittedjee also Ortiz v. City of New
York 755 F. Supp. 2d 399, 401 (E.D.N.Y. 20{® motion to dismiss is often not the
appropriate stage to raise affirmative deferikesthe statute of limitations.”). Accordingly,
“because defendants have the burden of ramingffirmative defense in their answer and
establishing it at trial or onraotion for summary judgment, agtiff, in order to state a
claim[,] need not plead facts shogithe absence of such a defende€ach Music Publ’'g, Inc.
v. Warner/Chappell Music, IndNo. 09-CV-5580, 2009 WL 3496115,*& (S.D.N.Y. Oct. 23,
2009) (alterations and internal quotation marks omitteeh);also Fargas v. Cincinnati Mach.,
LLC, 986 F. Supp. 2d 420, 427 (S.D.N.Y. 2013) (“[B]esmthe defendants bear the burden of
establishing the expiration ofdlstatute of limitations as affiemative defense, a pre-answer
motion to dismiss on this ground may be granteg dril is clear on thdace of the complaint

that the statute of limitations has run.”).

43



In such circumstances, it is nappropriate for the Court togteict the scope of Plaintiff's
claims without giving the Parties opportunity to conduct discovesy what is indisputably an
issue of fact. Defendant may raise this argatagain at summary judgment, but at this
juncture, there is no basis to dismiss anytiporof the Second Amended Complaint as time
barred.

d. Double Recovery

Finally, Defendant argues that the SecAmiended Complaint should be dismissed to
the extent it impermissibly seeks double recov®ryhe TCPA violations. There is no merit to
this argument at this stage. As Defendantguasted out in its papers on the pending motion for
class certification, Plaintiff received no compaton whatsoever in exchange for dropping the
claims against the Hougit Mifflin defendants. $eeSupplemental Decl. of Andrew S.

Kleinfeld in Further Opp’n to Pl.’s Mot. for @s Certification Ex. A, at 59—61 (Dkt. No. 183).)
There is thus no threat of double recovernyndAin any event, a caun the Second Circuit
facing a similar argument recently held that tjugstion is not appropriater resolution at the
motion to dismiss stageSee Jenkins v. Nat'l Grid USNo. 15-CV-1219, 2017 WL 1208445, at
*10 (E.D.N.Y. Mar. 31, 2017) (holding, in the cert of a motion by the defendants to dismiss
on a theory of double recovethat “consideration of [thaiksue [was] premature,” and
“declin[ing] to make any determination in thesebhce of a more developed factual record”).
Because there are no facts suggesting a tbfebtuble recovery at this time, and because
resolution of the issue at this stage is, in argnevpremature, the Cowgees no reason to weigh
in on the split of authority regding whether a plaintiff mayecover statutory damages under the
TCPA for each violation, or simply for each call or fageéDef.’s 12(b)(6) Mem. 15-16; Pl.’s

12(b)(6) Opp’n 16-18.)
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Having reviewed all of the arguments in Defendant’s Motion To Dismiss pursuant to
Rules 8(a) and 12(b)(6), there is no basis upon which to dismiss the Second Amended
Complaint. This ruling is without prejudice to Defendant’s ability to raise a statute of limitations
argument at summary judgment or trial or to argue, either at summary judgment or at trial, that
Plaintiff’s damages are limited to one statutory award per fax.
[1I. Conclusion
For the foregoing reasons, Defendant’s Motions are denied without prejudice. The Clerk

of Court is respectfully requested to terminate the pending Motions. (Dkt. Nos. 106, 127.)

SO ORDERED.
DATED:  May 8 2017
White Plains, New York /
W‘—‘i—/

KENNETH M. K
UNITED STATES DISTRICT JUDGE
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