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KENNETH M. KARAS, District Judge:

Pro se Plaintiff Elias Morales (“Plaintifffiled the instant Amended Complaint against
Related Management Company,, ld?o/a/ Armory Plaza Senidtousing, Armory Manager, as
individual and other membedd Related Management CompalLP, and Armory Plaza Senior
Housing (collectively, the “Armgr Defendants”); Denise Velez\(€lez”); and the Department
of Housing and Urban Development (“HUD”) andlin Bell (“Bell”) (collectively, the “Federal
Defendants”), alleging various cditgtional and statutory violains arising from the rejection
of Plaintiff’'s application for an apartmentAtmory Plaza, an affordable housing complex in
White Plains, New YorR. Liberally construed, the Amend@bmplaint alleges violations of
Plaintiff’'s due process rights,alations of the Fair Housing Act of 1968, as amended by the Fair
Housing Amendments Act of 1988, 42 U.S.C. 8 3601, et seq. (the “FHA"), and a claim for relief
pursuant to the Administrative Procedure Act).5.C. 88 551 et seq., 701 et seq. (the “APA”).
(SeePl.’s Am. Compl. (“Am. Compf) (Dkt. No. 6).) Beforehe Court is the Federal
Defendants’ Motion To Dismiss the Amended Cdeirt pursuant to Faeral Rules of Civil
Procedure 12(b)(1) and 12(b)(6)5eeMot. To Dismiss (“Mot.”)(Dkt. No. 41).) For the
following reasons, the Federal feadants’ Motion is granted.

|. Background

A. Factual Background

The following facts are drawn from Plaffis Amended Complaint, opposition papers,
and the documents attached thereto, and are &skizne for the purpose of resolving the instant
Motion. Plaintiff is 66 years of age and a Vietm®ar veteran. (Am. Compl. § Ill.C.) Plaintiff

was a forensic psychologist for 30 years bef@meuffered a stroke, after which he was “placed

! Velez's name is incorrectly spelled on thecket as Denis, instead of Denise. The
Clerk of the Court is respectfully regsted to correct this error.



in the HUD-VASH for wartime veterans amdterans with medical conditions.1d()? In
December 2009, Plaintiff andshwife applied for an apartment at Armory Plazal.) (Plaintiff
alleges that at that time Velez, the propertyagger of Armory Plaza, “started the formation of
the contractual procesa@background checks.1d() Plaintiff claims that Velez was
“impressed with Plaintiff['s] perfect rental haty,” and explained tha&laintiff and his wife
would be placed on a waiting listld()

Plaintiff also alleges that he “reminded []I¢2[] that the Department of Veterans Affairs
and Housing and Urban DevelopmenaRidresponsible for screening.ld{ According to
Plaintiff, Ms. Danko (“Danko”), the case may& for the Section 8 HUD-VASH program, is
responsible for screening all families “in acamde with V.A. screening criteria,” and the
“Public Housing Authority” does nidnave “the authority to scre@my potentially eligible family
members or deny assistance for any groyaimitted under 24 C[.]JF[.]JR[.] 982.552.1d(; see
alsoPl.’s Opp’n to Mot. To Dismis§'Pl.’s Opp’'n”) 11 (Dkt. No. 44)3

Velez “rented the room [that Plaintiff andshwife wanted] to someone else without [a]
due process hearing.” (Am. Compl. T lll.GA)Jong with his papers filed in opposition to the
instant Motion, Plaintiff attacts a letter dated October 2913 from Velez to Plaintiff

informing him that his application for housing Hagen rejected because he did “not me[e]t the

2 “The Department of Housing and idm Development—VA Supportive Housing
(HUD-VASH) Program is a joint effort betweéflUD and VA to move [v]eterans and their
families out of homelessness and into pament housing. HUD provides housing assistance
through its Housing Choice Voucher Program (Se@iothat allows homess [v]eterans to rent
privately owned housing. VA offers eligible horas$ [v]eterans clinical and supportive services
through its health care system a&gadhe 50 states, the District of Columbia, Puerto Ricol[,] and
Guam.” Homeless Veterans, U.S. Dep’Malteran Affairs, http://www.va.gov/homeless/hud-
vash.asp (last visited Nov. 27, 2015).

3 Plaintiff's primary filing in opposition, (DktNo. 44), includes a number of attachments
with inconsistent pagination. To avoid confusithrg Court’s references to page numbers of that
filing correspond to the ECF page numbsteamped on the top of each page.



standard screening criteria ddtahed by the owner.” (Pl.’'si@p’'n 21.) In particular, Velez
indicated that Plaintiff's “dogmented rental payment history (or other documented payment
history) shows that [Plaintiff had] not @ consistent and timely paymentslt. The letter
explains that the decision “was based ol or in part on infonation obtained from
CorelLogic Safe Rent.”Id.) Moreover, the letter informed &htiff that he has the right to
receive a copy of the informati@ontained in his credit fileral to “dispute with the credit
reporting agency the accuracy or completenéssy information in the consumer report
furnished by the agency.ld{) Finally, the letter notified Plaintiff that he has “the right to
respond in writing or . . . contact the site withld] days of [the] letteto request a meeting to
discuss [the] decision,” and if Plaintiff is amdividual with disabilitieshe has “the right to
inform [Armory Plaza] of thidact and request reasonabEzommodations in nonessential
policies and practices to provifl@m] equal opportunity and fearticipate in the informal
hearing process.”ld. at 22.) Plaintiff claims thain December 19, 2013, Danko told Plaintiff
that it was determined that he and his wifdarmger “me[]t [the] HUDVASH program.” (Am.
Compl. Attachment at 1.)

Plaintiff claims that in rejcting his request for an apartment at Armory Plaza, both Velez
and Bell, the coordinator for HUD-VASH at tMontrose Veterans Administration, “did not
follow[] the HUD-VASH proJtoJcol.” (d.) According to Plaintiff, “[tthe HUD-VASH
coordinator and case manager [are] the key [pHioff[c]ontact . . . between [Plaintiff], the
medical center (Montrose)[,] the [Public Houg Authority,] . . . and the landlord.”ld.)

Plaintiff complains that he wdsot provided representation,it( at 2), did not have “the
opportunity to participate in bhénd the back door planning,id(), and was “given information

[that was] different from other applicants,” (RIOpp’n 10). MoreoverRlaintiff states that



Defendants’ “actions were donetivmalice[,] fraud[] [and] deliberate oppression.” (Am.
Compl. | V;see alsd’l.’s Opp’n 4.) In partular, Plaintiff claimghat the CoreLogic Report
does not reflect any “adverse issues.” (FBis-Reply to Further Mot. To Dismiss by Resp’t
(“Pl.’s Reply”) 3 (Dkt. No. 48).) Finally, Platiff alleges that the “agency” is biased, and
therefore, his failure to “exhaust[Jheuld be excused. (Am. Compl. § V.)

As a result of Defendants’ alleged actions Plaintiff “suffered [and] sustained general
damages,” including the fact that he had toéeash, file[,] and contadther senior housings,”
and that he “suffered psychologidcsdues, sleep deprivation[,] .. [and] was not able to sustain
the pain and suffering and lack of safetyld. @ 1V; see alsd”l.’s Opp’n 4.) Plaintiff requests
monetary and injunctive reliefSpecifically, Plaintiff rquests $2,000,000 in damages, that
Defendants pay Plaintiff’'s casfor storage and other costsintiff incurred, and that
Defendants refrain from “any discriminatory [amilative acts against &htiff and [his] wife
both now [and] in the future.” (Am. Compl. | $ee alsd®l.’'s Opp’'n 4.)

B. Procedural History

Plaintiff filed his original Complainon November 15, 2013. (Dkt. No. 2.) On
November 21, 2013, the Court granted Plaintiff's request to proceed in forma pauperis. (Dkt.
No. 4.) On December 17, 2013, the Honorable ttar&. Preska, Chief Judge of this Court,
issued an Order directing Plaintiff to file amended complaint. (Order To Amend (Dkt. No.
5).) The Order stated, in releugpart, that Plaintiff's Complatrfailed to comply with Federal
Rule of Civil Procedure 8(a) amtid “not make clear whether heok . . . steps [to challenge the
information that CoreLogic Safe Rent providedDefendants],” andxplained that Plaintiff
could not “assert a due process atain if he fail[ed] to pursuan available review process.”

(Id. at 3, 5.) Moreover, the Ordermained that while Riintiff asserted “that the agency showed



‘bias’ towards him,” he “fail[ed] to explaian what grounds the agency showed bias, and he
[did] not allege any factaupporting that allegation.”ld. at 5.) Accordingly, the Order directed
Plaintiff to “submit an amended complaint thabyides facts explaining what occurred after he
received the rejection noti@nd the nature and groundshid allegation of bias.” Iq.)

On December 26, 2013, Plaintiff filed the srst Amended Complaint. (Dkt. No. 6.)
Pursuant to a Scheduling Order issued a&tere-Motion Conference on October 8, 2014, (Dkt.
Nos. 33, 36), the Federal Defendants fileglittrstant Motion To Dismiss the Amended
Complaint and accompanying papers on Decer2Be2014. (Dkt. Nos. 41-43.) Plaintiff
submitted his papers in opposition to thetidio on December 31, 2014, to which he attached,
among other things, the aforementionecklefitom Velez dated October 29, 2013 denying
Plaintiff's application for housig at Armory Plaza, documeritem CoreLogic Safe Rent, a
Housing Discrimination Complaint, a chatted “HUD-VASH ProgramStructure,” and HUD
regulations. (Dkt. No. 44.) Pl#iff also submitted a letter dated February 5, 2015 to the Court,
to which he attached a lettertdd January 14, 2012 from Plaint@#ihd his wife to the manager of
Armory Plaza and a Supreme Court Cdsénson v. City of Shelp$35 S. Ct. 346 (2014) (per
curiam). (Dkt. No. 45.) The Federal Defentiafiled their reply on March 6, 2015, (Dkt. No.
46), and Plaintiff filed a sur-reply on March 1015, (Dkt. No. 48). Plaintiff also filed a letter
dated June 30, 2015, alerting the Gadarthe Supreme Court’s decisidexas Department of
Housing & Community Affairs ¥nclusive Communities Project, Ind.35 S. Ct. 2507 (2015).

(Dkt. No. 53.)



Il. Discussion

A. Standard of Review

“The standards of review for a motion temhiss under Rule 12(b)(1) for lack of subject
matter jurisdiction and under 12(B) for failure to state a claim are ‘substantively identical.”
Gonzalez v. Option One Mortg. Corplo. 12-CV-1470, 2014 WL 2475893, at *2 (D. Conn.
June 3, 2014) (quotinigerner v. Fleet Bank, N.A318 F.3d 113, 128 (2d Cir. 20033ge also
Neroni v. CoccomaNo. 13-CV-1340, 2014 WL 2532482, at *4.INN.Y. June 5, 2014) (same),
aff'd, 591 F. App’x 28 (2d Cir. 2015). “In deciding Ihatypes of motions, the Court must accept
all factual allegations in the complaint as truej draw inferences from those allegations in the
light most favorable to the plaintiff.Gonzalez2014 WL 2475893, at *dnternal quotation
marks omitted)see also Seemann v. U.S. Postal Sélw. 11-CV-206, 2012 WL 1999847, at *1
(D. Vt. June 4, 2012) (same). However, “[o]Rale 12(b)(1) motion, . . . the party who invokes
the Court’s jurisdiction bears the burden of primoflemonstrate that subject matter jurisdiction
exists, whereas the movant bears the buadgmoof on a motion to dismiss under Rule
12(b)(6).” Gonzalez2014 WL 2475893, at *Zee also Sobel v. Pruder?b F. Supp. 3d 340,
352 (E.D.N.Y. 2014) (“In contrast tihe standard for a motion tiismiss for failure to state a
claim under Rule 12(b)(6), a plaintiff assertsghbject matter jurisdictrohas the burden of
proving by a preponderance of the evidence thatigts.” (internal quotation marks omitted)).
This difference as to the allocation of the burdéproof is “[t]he only substantive difference”
between the standards ofi@w under these two ruleSmith v. St. Luke’s Roosevelt Ho$jo.
08-CV-4710, 2009 WL 2447754, at 910 (S.D.N.Y. Aug. 11, 2009adopted by2009 WL
2878093 (S.D.N.Y. Sept. 2, 2008ge also Fagan v. U.S. Di€tourt for S. Dist. of N.Y644 F.

Supp. 2d 441, 446-47 & n.7 (S.D.N.Y. 2009) (same).



1. Rule 12(b)(1)

“A federal court has subject matter juristn over a cause of aen only when it has
authority to adjudicate the cause pressed in the complaBityant v. Steele25 F. Supp. 3d
233, 241 (E.D.N.Y. 2014) (quotingrar v. Ashcroft532 F.3d 157, 168 (2d Cir. 2008gcated
and superseded on reh’g on other grours5 F.3d 559 (2d Cir. 2009) (en banc)).
“Determining the existence of segjt matter jurisdiction is a thiesld inquiry[,] and a claim is
properly dismissed for lack of subject mattergdiction under Rule 12(b)(1) when the district
court lacks the statutory or coitgtional power to adjudicate it.Morrison v. Nat’l Austl. Bank
Ltd., 547 F.3d 167, 170 (2d Cir. 2008) (internal quotation marks omitét), 561 U.S. 247
(2010);see also N.Y. State Citizé@®al. for Children v. Carrion31 F. Supp. 3d 512, 516
(E.D.N.Y. 2014) (same).

2. Rule 12(b)(6)

“While a complaint attacked by a Rule 1Z@))motion to dismiss does not need detailed
factual allegations, a plaintiffgbligation to providehe grounds of his entitlement to relief
requires more than labels and conclusions, and a formulaic recitation of the elements of a cause
of action will not do.” Bell Atl. Corp. v. Twomb|\5650 U.S. 544, 555 (2007) (citations, internal
guotation marks, and alterations omitted). bdjeRule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.{internal quotation marks and alterations
omitted). Instead, a complaint]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated

adequately, it may be supported by showing any skeicts consistent with the allegations in the



complaint,”id. at 563, and a plaintiff must allege “onlgagh facts to state a claim to relief that
is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556

U.S. at 679 (“Determining whether a complaintestad plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@atsot permit the court to infer more than the
mere possibility of misconduct, the complains ladleged—~but it has not ‘show[n]'—'that the
pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notabledagenerous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothing m@ than conclusions.”).

For the purposes of the Federal Defendants’ Motion To Dismis§,aihe is required to
consider as true the factual allegaticostained in the Amended Complaitf@ee Ruotolo v. City
of New York514 F.3d 184, 188 (2d Cir. 2008) (“We revidernovoa district court’s dismissal
of a complaint pursuant to Rule 12(b)(6), accepting all factual allegations in the complaint and
drawing all reasonable inferences in the pitiia favor.” (internal quotation marks omitted));
Gonzalez v. Caballet®72 F. Supp. 2d 463, 466 (S.D.N.Y. 2008) (same). “In adjudicating a
Rule 12(b)(6) motion, a district cdunust confine its consideratiaa facts stated on the face of
the complaint, in documents appended tocthraplaint or incorporated in the complaint by
reference, and to matters of whiidicial notice may be takenl’eonard F. v. Isr. Disc. Bank
of N.Y, 199 F.3d 99, 107 (2d Cir. 1999) (internal quotation marks omitted). Moreover, it is
appropriate to consider statements made by#ffdisubmitted in response to a defendant[’]s

request for a pre-motion conference” for thegmse of resolving the instant Motiodones v.



Fed. Bureau of PrisondNo. 11-CV-4733, 2013 WL 5300721, (E.D.N.Y. Sept. 19, 2013).
Finally, the Court construes “tlseibmissions of a pro se litigant. liberally” and interprets
them “to raise the strongest arguments that sugyggest Triestman v. Fed. Bureau of Prisgns
470 F.3d 471, 474 (2d Cir. 2006) (internal gtiotamarks and some italics omitted).

B. Subject Matter Jurisdiction

Among other relief, Plaintiff seeks $2,000,000 in damages from the Federal Defendants.
“Absent a waiver, sovereign immunity shields ffederal Government and its agencies from
suit.” Dep’t of the Army v. Blue Fox, In&25 U.S. 255, 260 (1999) (internal quotation marks
omitted);see also Diaz v. United Statéd7 F.3d 608, 611 (2d Cir. 2008) (sanmdégnt v.

Delvechhig No. 10-CV-686, 2010 WL 2948573, at *4 (N.DWN July 1, 2010) (explaining that
HUD is “an executive department of the governthand therefore a sudtgainst HUD “is a suit
directly against the United States” (internal quotatmarks omitted)). “The waiver of sovereign
immunity is a prerequisite tsubject matter jurisdiction.Presidential Gardens Assocs. v. U.S.
ex rel. Sec. of Hous. & Urban De75 F.3d 132, 139 (2d Cir. 1999]W]aivers of sovereign
immunity must be ‘unequivocally expressedstatutory text, and cannsimply be implied.”
Adeleke v. United State®355 F.3d 144, 150 (2d Cir. 2004) (quotidgited States v. Nordic Vill.,
Inc., 503 U.S. 30, 33 (1992)). Moreover, a plaintiff bears the burden to demonstrate that
sovereign immunity has been waive8ee Makarova v. United Stat@91 F.3d 110, 113 (2d
Cir. 2000) (“[T]he plaintiff bears the burden of dstshing that [his or] her claims fall within an
applicable waiver.”).

In general, sovereign immunity preclugedue process claim for money damages against
the United States, its agencies, anaficer in her official capacity. See Adeleke855 F.3d at

151-52 (holding that monetary awards for governndestruction or loss of property are barred

10



by sovereign immunity)Alston v. SebeliydNo. 13-CV-4537, 2014 WL 4374644, at *8
(E.D.N.Y. Sept. 2, 2014) (holding thtite plaintiff's claims againsamong other defendants, the
HUD Director of Public Housingn her official capacity were barred by sovereign immunity);
Moore v. United State$09 F. Supp. 682, 684 (E.D.N.Y. May 17, 2008) (holding that the
plaintiff’'s due process claim against the RbService was barred by sovereign immunity);
Bokel v. NYPD Property Clerk DjwWo. 06-CV-2849, 2008 WL 899404, at *7 (E.D.N.Y. Apr. 3,
2008) (explaining that iAdelekethe Second Circuit e “that sovereign immunity deprives the
district court of jurisdiction over a plaifits due process claim for money damagedygrchik

v. United StatedNo. 06-CV-2946, 2007 WL 2746704, at (B8.D.N.Y. Sept. 18, 2007) (same);
Sharrock v. Harris473 F. Supp. 1173, 1175 (S.D.N.Y. 1979) (“S&gainst an officer in [his or]
her official capacity . . . is treated as a suit agiaihe United States itself, and is thereby limited
by the doctrine of sovereign immunity.”Accordingly, absent a waiver, the Court does not have
subject matter jurisdiction over claims against HUD and Bell in her official capacity for money
damages. Plaintiff bringhis action under 28 U.S.C. 88 1138nd 1343, but neither of these
jurisdictional statutes waives the sovereign immunity of the United StatesDoe v. Civiletti
635 F.2d 88, 94 (2d Cir. 1980) (“&®n 1331 is in no way a general waiver of sovereign
immunity.”); Nowlin v. 2 Jane Doe Female Rochester N.Y. Police Offiblers11-CV-712,

2012 WL 1415704, at *6 (W.D.N.YMar. 28, 2012) (explaining that neither 28 U.S.C. § 1331
nor 28 U.S.C. § 1343 constitutes a waiver of sagarenmunity). Additionally, “§ 1343 is not
applicable to claims agast a federal agency Nowlin, 2012 WL 1415704, at *6 (citinQistrict

of Columbia v. Carter409 U.S. 418, 424-25 (1973)). Teeas no waiver of sovereign

immunity, then, as to Plaiiff's due process claim.

11



Moreover, although Section 10(a) of theAAB U.S.C. § 702(a) “waives sovereign
immunity for claims of ‘legal wrong [sustained¢tause of agency action,’ . . . it pertains only to
suites ‘seeking relief other than monetary damagesdéleke 355 F.3d at 152 n.7 (first
alteration in original) (goting 5 U.S.C. § 702(a)$ee also Bonilla v. United Stajé¢o. 06-CV-
1198, 2008 WL 4104579, at *3 n.10 (E.D.N.Y. Sep@08) (“As plaintiff is seeking money
damages, the APA is of no help to plaintiff.A¢geyi v. United Stateslo. 06-CV-3842, 2008
WL 793595, at *6 (E.D.N.Y. Mar. 25, 2008) (holdingaththe plaintiff couldhot state a claim for
money damages under the APA)kewise, “the FHA does not alude a waiver of sovereign
immunity.” Bennett v. N.Y.C. Hous. Auti48 F. Supp. 2d 166, 170 (E.D.N.Y. 2002) (citing
Almonte v. Pierce666 F. Supp. 517, 524 (S.D.N.Y. 198%pe also Super v. J. D'Amelia &
Assocs., LLCNo. 09-CV-831, 2010 WL 3926887, at *12.(Donn. Sept. 30, 2010) (“There is
no congressional abrogation of sovereign immunity in the FHArijted States v. LivecghVo.
03-CV-6451, 2005 WL 2420350, at *22 (W.D.N.Y.#€30, 2005) (“[N]othing in the National
Housing Act suggests that Congress intelndeD to be liable for money damages for
constitutional violations.”)Weisberg v. LegrNo. 96-CV-2661, 1999 WL 1216663, at *2
(S.D.N.Y. Dec. 20, 1999) (dismissing the plditgicomplaint seeking monetary relief from
HUD because the FHA “does not create an esgpog implied private right of action”).
Plaintiff's claims for money damages against HaMl Bell in her official capacity, therefore,
are dismissed for lack ofibject matter jurisdiction.

C. Due Process Claim

Plaintiff alleges that he wakenied due process when hipbgation for an apartment at
Armory Plaza was rejected. “A ... due preelaim entails a two-part inquiry to first

‘determine whether [the plaintiffjas deprived of a protected irget,” and, if so, ‘what process

12



was his due.””Rosu v. City of New Yarkk42 F.3d 523, 526 (2d Cir. 2014) (quotimggan v.
Zimmerman Brush, Co455 U.S. 422, 428 (1982pee also Junior v. @i of New York, Hous.
Pres. & Dev. Corp.No. 12-CV-3846, 2013 WL 646464, at (6.D.N.Y. Jan. 18, 2013) (same).
Turning to the first inquiry, Platiff has not adequately allegi¢hat he was deprived of a
protected interest. To beginj]t[is well established that S&ean 8 tenants have a property
interest in continuing tceceive assistance paymentstinior, 2013 WL 646464, at *Gee also
Rios v. Town of Huntington Hous. AytB53 F. Supp. 2d 330, 338 (E.D.N.Y. 2012) (same and
collecting cases). Here, however, as the Federal DefendantsRlagosff has not alleged that
his assistance payments wégeminated or reducedSéeDefs. HUD’s and Robin Bell’'s Mem.
of Law in Supp. of Mot. To Dismiss the Compat Against Them (“Defs.” Mem.”) 8 (Dkt. No.
42) (“Plaintiff does not allege #t he was denied assistance pagita.”).) The Court notes that
in his Amended Complaint, Plaifftclaims that Danko, one of “&I[']s case manager|s],” told
Plaintiff on December 19, 2013 thRakaintiff and his wife ho longer meet [sic] HUD-VASH
PROGRAM.” (Am. Compl. Attachmd at 1.) While the Court isrepared to liberally construe
this statement to suggest that Plaintiff's bésefiere terminated, PHliff subsequently made
clear in his opposition papers that he doesaliege that his assistance was terminated.
Specifically, Plaintiff states #t his “Section 8 was never terminated nor HUD-VASH.” (Pl.’s
Reply 2;see alsd_etter from Elias Morales to Courtét. 2, 2014) (“Sept. 2 Letter”) 2 (Dkt.

No. 30) (explaining that Bintiff “is still and will be a member of HUD-VASH"Y})

4 Of course, if Plaintiff wishes to preasclaim that his assistance payments were
terminated, Plaintiff may file a Second Amendedrptaint to make that clear. It is worth
noting, however, that at least some courts tweald that “[w]hilethe HUD-VASH program is
generally administered by HUD . . . participatiarthe program is regulated by the VA national
office,” and, therefore, “the aéal of HUD[-]VASH benefits iswithin the purview of the
Secretary of Veterans Affaitsader [] 38 U.S.C. § 511(a) Bluestein v. U.S. Dep’t of Hous. &
Urban Dev, No. 13-CV-247, 2013 WL 6627965, at *3 (D.N.H. Dec. 16, 2013) (Qqu&magrt v.

13



Accordingly, this is not a case where Plainsifissistance payments were allegedly terminated
and, therefore, the property intertdst he claims is well-settledsee Junior2013 WL 646464,
at *6 (“Here, however, unlike moStection 8 cases in which couhave found the existence of a
protected property interest, [fH@]laintiffs’ assistance paymeésnwere not terminated.”).
Instead, Plaintiff’'s claim is based on Armd?iaza’s rejection of his application for an
apartment. In other words, Plaintiff asserts@pprty interest in a specific apartment. To
determine whether a plaintiff has a propertgrast, “a court must focus on the applicable
statute, contract, or regulation tipatrports to establish the benefitRoth v. City of Syracus86
F. Supp. 2d 171, 177 (N.D.N.Y. 2000) (citinartz v. Incorp. Village of Valley Strea@?2 F.3d
26, 30 (2d Cir. 1994))Plaintiff's claim concerns his Secti 8 assistance iroanection with the
HUD-VASH program. Accordingly, the Court looks the applicable statute and regulations
governing this assistanc&he United States Housing @2 U.S.C. § 1437, et sg(iThe
Housing Act”), was enacted to provide housing assistance for low-income families. “The
HUD-VASH program combines HUD rental astsince for homeless veterans with case

management and clinical services provided e\t at its medical centers” and is “generally

U.S. Dep't of Veteran Affairg59 F. Supp. 2d 867, 872 (W.D. Tex. 2010)) (some alterations and
internal quotation marks omitted). Section 511(a) provides:
The Secretary shall decide all questiontaef and fact necessary to a decision by
the Secretary under a law that affectspghsvision of benefitby the Secretary to
veterans or the dependents or survivorsetérans. Subject to subsection (b), the
decision of the Secretary as to any sguahstion shall be final and conclusive and
may not be reviewed by any other official or by any court, whether by an action in
the nature of mandamus or otherwise.
Accordingly, district courts havieeld that they lack jurisdiain to adjudicate claims challenging
the denial of benefits under the HUD-VASH progra8ee Bluestejr2013 WL 6627965, at *3.
However, because Plaintiff does not allega the was denied befits under the HUD-VASH
program and the Federal Defendants do notesmsdhe issue of ti@ourt’s subject matter
jurisdiction to address such a claim, there is redrte decide this issue resolving the instant
Motion.

14



administered pursuant to the HUD HowgsChoice Voucher Program (HCV)3mart v. U.S.
Dep’t of Veteran Affairs759 F. Supp. 2d 867, 872 (W.D. Tex. 2010). The HCV, which is
“generally administered by Seabr local governmental entitiealled public housing agencies
(PHAS),” in turn, provides rentalubsidies to tenants who cheds rent housing units in the
private market. 24 C.F.R. § 982.1(a)(1). Eligitamilies “select and rent units that meet
program housing quality standartand then if the PHA appros@ specific unit and tenancy,
“the PHA contracts with the owner to make rsabsidy payments on behalf of the familyd.
Under the HCV, the owner of a rental housing isfresponsible for seening of families on
the basis of their tenancy historieghich includes the payment of rertl. § 982.307(a)(3).
Similarly, the regulations provide that und8ection 8 project-baskassistant programs,”
Section 8 owners are responsifie determining applicant eligjlity for residence in the
property,see id8 5.655(b)(1), and must “notify any assistarmpplicant or padipant in writing
of any adverse findings made on thasis of [income verification],itl. 8 5.236(c). Accordingly,
HUD'’s applicable regulations permit the owners of rental housing units to “screen families on
the basis of their tenancystories,” which includes the payment of rent. 24 C.F.R.

§ 982.307(a)(3)see also Austin ApartmeAss’n v. City of AustirB9 F. Supp. 3d 886, 890
(W.D. Tex. 2015) (explaining that “landloredho participate in the [HCV] may screen
prospective tenants and rejectithif screening reveals red flam terms of paying rent and
utility bills”); Sutton v. Freedom Square Ltblo. 07-CV-14897, 2008 WL 4601372, at *4 (E.D.
Mich. Oct. 15, 2008) (“[A]pplicable regulatioqeermit a landlord to make inquiry into a
prospective tenants [sic] abilitp meet the requirements of texg[,] which includes screening
for credit history.”);Bourbeau v. Jonathan Woodner C849 F. Supp. 2d 78, 87 (D.D.C. 2008)

(“Landlords remain free not to rent to vouchetders provided they do so on . . . legitimate,
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non-discriminatory grounds, such as an apptisaental history or criminal history.”).
Therefore, Plaintiff cannot cla a property interest in the @qoval for an apartment of his
choice when the applicable regtitas explicitly permit Section 8wners to screen applicants
based on their tenancy historigst. Junior, 2013 WL 646464, at *6 (re¢ting the plaintiffs’

claim that requiring the plaintiffs to pay a largdiare of rent relative tiveir income was unfair
under the first step of the due process anabatause “they [had] not identified any entitlement
to a protected property interest” where “thatste that governs the [HCV] Program explicitly
creates a permissible ceiling as to tenamtstal shares . . . which [was] followed”).

It is worth noting that Plaintiff citet® 24 C.F.R. 8 982.552 in his Amended Complaint
and opposition papers, which explains the preegedy which a PHA “may deny assistance for
an applicant or terminate assistance for éigppant under the [relevénprograms.” This
regulation is inapplicable to Plaintiff's claims because, as explained above, Plaintiff does not
allege that he was denied assistance oriteted from the HUD-VASH or general Section 8
programs, but rather that he was denied aispapartment at Armory Plaza. Likewise, the
portions of the Federal Register that Pldiiratitaches to his opposition papers explain the
screening requirements to determine whethenmalyas eligible for the HUD-VASH program,
not whether a family is entitled Bospecific apartment or unitSéePl.’s Opp’n 38—42.)

Even assuming that Plaintiff has a propertgriest in a specific apartment, Plaintiff does
not adequately allege that the Federal Defetsddenied him due process. The Housing Act
mandates that each PHA shall:

establish and implement an adminiitra grievance procedure under which

tenants will—

(1) be advi_sed of the specific grounaany proposed adverse public housing

agency action;

(2) have an opportunity for a hearifgefore an impartial party upon timely
request within any period applicahlader subsection (I) of this section;
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(3) have an opportunity to examine adgcuments or records or regulations
related to the proposed action;

(4) be entitled to be represented by anofiggson of their choice at any hearing;
(5) be entitled to ask questions of witees and have others make statements on
their behalf; and

(6) be entitled to receive a writtereasion by the public housing agency on the
proposed action.

42 U.S.C. § 1437d(k). The grievance procedurg&jnn, “must conform to federal regulations
codified in 24 C.F.R. part 966, subpart BSager v. Hous. Com’n of Anne Arundel C8a5 F.
Supp. 2d 524, 550 (D. Md. 2012ge also Rigs853 F. Supp. 2d at 342 (same). Specifically,
and as relevant here, the redulas provide that “[a]ny grieva® shall be personally presented,
either orally or in writing, to the PHA offe or to the office of the project in which the
complainant resides so that the grievance beagliscussed informallgnd settled without a
hearing.” 24 C.F.R. § 966.54. If a recipient’'ssgance “cannot be resolvéisrough an informal
meeting, a resident is entitléalthe opportunity for a hearirgpnducted by an impartial person
or panel.” Sager 855 F. Supp. 2d at 550 (citations omitted) (describing grievance process).

Here, however, Plaintiff has not alleged*adverse public housing agency action” that
would have triggered these procedures. Idd@éaintiff does not allege that the Federal
Defendants denied him any process undemipplicable statatand regulationsee Rios853 F.
Supp. 2d at 342-43 (explaining that the plaintiff did “not assert any deffettte [applicable]
regulatory requirements . . . anddpnot claim that she was praled with inadequate notice or
did not have the opportunity to be heard befomrempartial decision maker”), or that he
“personally presented” his griewee to the Federal Defendantsritiate the grievance process,
24 C.F.R. 8 966.54. Instead, Plaintiff allegjest Armory Plaza denied him a specific
apartment—in particular that “Velez rented them [for which Plaintiff applied] to someone
else without [a] due process hearing.” (Amn@. I 111.C.) Plaintiff points to no statute,

regulation, or policy that mandatasSection 8 owner to provide an applicant with a due process
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hearing before rejecting his application for agfic apartment. Instead, the only applicable
regulation that the Couhas found is that a Section 8 ey must “notify any assistance
applicant or participant iwriting of any adverse findingmade on the basis of [income
verification].” 24 C.F.R8 5.236(c). Here, Velez notified Paiiff by letter that Armory Plaza
rejected his application becausehaf rental payment historySéePl.’s Opp’'n 21.) Moreover,
the letter indicated that Plaintiff had “the rightrespond in writing or. . contact [Armory
Plaza] within [14] days of fte] letter to request a meetit@ydiscuss [the] decision.”Id. at 22.}
Yet, Plaintiff does not allege thhe pursued any of these aventgepursue his interest in that
apartment. Accordingly, even assuming a propetgrest, Plaintiff has failed to allege that the
Federal Defendants deprived him of due proc&4daintiff's due process claim against the
Federal Defendants is, therefore, dismissed.

D. FHA Claim

In response to the Federal Defendapte-motion letter dated August 18, 2014, (Dkt.
No. 29), Plaintiff claims that the Federal Defendattiscriminated against him in violation of the
FHA, (Sept. 2 Letter 1). Plaintiff does not, hexer, allege a violation of the FHA in his
Amended Complaint. Nevertheless, Plaintifésses an FHA claim in his opposition papers,
(Pl.’s Opp’n 10), and attached, without explamata Housing Discrimination Complaint against
Velez dated January 1, 201#. (@@t 35), and filed a letter tifying the Court of the Supreme
Court’s decisiorTexas Department of Housing & Comritymffairs v. Inclusive Communities
Project, Inc, 135 S. Ct. 2507 (2015), which concerns the FDkt. No. 53). Accordingly, the

Court construes Plaintiff'8lings as asserting a claiunder the FHA.

® The Court does not address any claimsregahe Armory Plaza Defendants or Velez in
resolving the insint Motion.
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The purpose of the FHA is “to provide, within constitutional limitations, for fair housing
throughout the United States.” 42 U.S.C. § 36Bhacted as Title VIl of the Civil Rights Act
of 1968, the FHA “originally barred discrimination in housing on the basis of race, color,
religion, or national origin, and Congreskiad gender as a proted class in 1974.'Williams v.
N.Y.C. Hous. Auth879 F. Supp. 2d 328, 334 (E.D.N.Y. 2012) (quothatpwarz v. City of
Treasure Islang544 F.3d 1201, 1212 (11th Cir. 2008)) (intémpaotation marks omitted). “The
Fair Housing Act makes it unlawful ‘[t]o refuse.to. rent after the making of a bona fide offer,
or to refuse to negotiate for the . . . rentalasfotherwise make unavailable or deny, a dwelling
to any person because of race, color, religion, sex, familial status, or national ofidjitctiell
v. Shane350 F.3d 39, 47 (2d Cir. 2003) (first alteration in original) (quoting 42 U.S.C.

§ 3604(a))Williams, 879 F. Supp. 2d at 334 (same).e®tatute similarly provides that
“property owners and their agents may notawifully discriminate against any person in the
terms, conditions, or privileges of . . . rental of a dwellindditchell, 350 F.3d at 47 (quoting
42 U.S.C. § 3604(b)).

“[T]he Fair Housing Amendments Act of 1988 . . . extended the Fair Housing Act’s
principle of equal opportunity in housing tadimiduals with [disabities] [by] making it
unlawful to ‘discriminate against any person in the terms, conditions, or privileges of sale or
rental of a dwelling, or in the provision of semgcor facilities in conndion with such dwelling,
because of a handicap of that perso.§gan v. Matveevskib7 F. Supp. 3d 234, 252
(S.D.N.Y. 2014) (alteration omitted) (quoting 42 U.S.C. 8§ 3604(f)(Rji#ernal quotation
marks omitted))see also Williams879 F. Supp. 2d at 334 (nogi that “[ijn 1988, Congress
amended the FHA to prohibit discrimination béie® handicap and familial status” (internal

guotation marks omitted)). As amended, ttiba,statute makes it “unlawful . . . ‘[tjo

19



discriminate in the . . . rental, or to othvsse make unavailable or deny, a dwelling to

any . . . renter because of a handicap of thatenter . . . or any person associated with

that . .. renter.” 42 U.S.C. 8§ 3604(f)($ge also Olsen v. Stark Homes, |i7&9 F.3d 140, 152
(2d Cir. 2014) (same);ogan 57 F. Supp. 3d at 252 (samEjeeland v. Sisao LLNo. 07-CV-
3741, 2008 WL 906746, at *3 (E.D.N.Y. Apr. 1, 20@8ame). Discrimination for the purpose
of this subsection includes “a refusal to masasonable accommodations in rules, policies,
practices, or services, when such accommodati@ysbe necessary to afford [an individual
with a disability] equal opportunity to use and enjoy a dwelling.” 42 U.S.C. 8§ 3604(f)(3¢8);
also Williams 879 F. Supp. 2d at 335 (same). A pldi may show that defendant has
engaged in discrimination proscribed by the Fitfler “three available gories: (1) intentional
discrimination (disparate treatment); (2) dispatiatpact; and (3) failure to make a reasonable
accommodation.”Tsombanidis v. W. Haven Fire De@362 F.3d 565, 573 (2d Cir. 2003ge
also Candlehouse, Inc. v. Town of Vesid. 11-CV-93, 2013 WL 1867114, at *6 (N.D.N.Y.
May 3, 2013) (same)Williams 879 F. Supp. 2d at 335 (samiégnnedy v. Related Mgmho
08-CV-3969, 2009 WL 2222530, at *4 (S.DW July 23, 2009) (same).

To the extent that Plaintiff alleges tha¢ thederal Defendants violated his rights under
the FHA, this claim fails because the stafutavides no express or implied right of action
against HUD or its officers. Any person whas been injured by a discriminatory housing
practice may file a complaint with the Secrgtaf HUD (the “Secretaf’) one year after the
alleged discriminatory housing practicestacurred or terminated. 42 U.S.C.

§ 3610(a)(1)(A)(i). The FHA provides that afteetfiling of a complaintthe Secretary shall,
within 100 days, “determine based on the facts ndrateasonable cause égito believe that a

discriminatory housing practice has occurred or is about to octdir§ 3610(g)(1). If the
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Secretary finds reasonable cause, the Secretaryisshadla charge on behaffthe complainant.
See id8 3610(g)(2)(A). On the other hand, “[i]falSecretary determines that no reasonable
cause exists to believe that a discriminatory haupractice has occurrext is about to occur,
the Secretary shall promptly diga the complaint” and make “public disclosure of each such
dismissal.” I1d.8 3610(g)(3). Irrespectivef the Secretary’s deternation, a plaintiff may
commence a civil action under the FHA within tywears “after the occurrer or the termination
of an alleged discriminatory housing practicéd’ 8§ 3613(a)(1)(A).

The FHA is “silent as to whether HUDdgtermination to dismiss a complaint is
reviewable in federal courtgnd accordingly, “there is cldg no express right of action
pursuant to the FHA."Marinoff v. U.S. Dep’t of Hous. & Urban De892 F. Supp. 493, 496
(S.D.N.Y. 1995)aff'd 78 F.3d 64 (2d Cir. 1996) (per cam) (adopting thesasoning of the
district court’s opinion and the mgstrate judge’s repband recommendation “in its entirety”).
Thus, courts have found that'plaintiff may not sue HUD under the FHA because the FHA
provides no . . . implied righdf action against HUD."Marinoff, 892 F. Supp. at 496.
Accordingly, for example, there is no caudeaction against HUD under the FHA for failure to
investigate a complaintSee Hunt2010 WL 2948573, at *4 (“The Second Circuit has
specifically held . . . that the individualmoplainant has no cause of action against HUD under
the FHA for the alleged failure to prapeinvestigate a complaint.” (citinglarinoff v. U.S.
Dep’t of Hous. & Urban Dey.78 F.3d 64 (2d Cir. 1996)adopted by2010 WL 2948148
(N.D.N.Y. July 22, 2010)¢f. Godwin v. Sec. of Hous. & Urban De¥56 F.3d 310, 312 (D.C.
Cir. 2004) (finding no express omplied cause of action underetfrHA). Plaintiff’'s FHA claim

against the Federal Defendants, then, is dismissed.
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E. APA Claim

Plaintiff does not explicitly claim a violatn of the APA. Nevertheless, because HUD is
a federal agency, the Court addresses any pessdims Plaintiff coud bring under the APA,
which allows for judicial review of federalgency action for any person “suffering legal wrong
because of agency action, or adversely agfibor aggrieved by agency action within the
meaning of a relevant statute.” 5 U.S.C. § 7B2re, Plaintiff does natomplain of a specific
agency action. Instead, liberattpnstruing the Amended Complaint, Plaintiff alleges that Bell
did not “follow[] the HUD-VASH proJ[to]col,” (Am. Compl. Atachment at 1), and/or HUD
failed to investigate Plaintiff’'slaim of discrimination, (PI's @p’'n 35). In other words, the
agency actions complained of are Bell’s failure to follow protocol and HUD's failure to act. The
Court addresses each of these claims in turn.

It is a “long-settled principle that tliales promulgated by a federal agency, which
regulate the rights and intsts of others, are controlling upon the agendyidntilla v. I.N.S,
926 F.2d 162, 166 (2d Cir. 199%ge also Ryan v. BurweNo. 14-CV-269, 2015 WL 4545806,
at*11 (D. Vt. July 27, 2015) (same). Accordipghn allegation that an agency did not follow
its own regulations could give rise to a claimder the APA. Here, however, Plaintiff does not
identify what “protocols” Bell failed to fitow. Although Plaintiff references 24 C.F.R.
§ 982.552, this regulation is inapplicable to Rtiéii's alleged harm, fothe reasons explained
above. Moreover, as also addressed above, Plaintiff fails gedhat he that “personally
presented, either orally or in writing,” any griexa to Bell or HUD or any other party or agency
to trigger applicablgrievance procedures under HUR&gulations. 24 C.F.R. § 966.54.
Although the Court construes Plaintiff's Amendedh@xaint liberally, it isstill unclear, without

more, what procedures Bell failed to follow.

22



As to HUD'’s alleged failure to act, “[u]nder the APA, ‘agency action’ also includes
‘failure to act.” Seabrook v. Obam#&lo. 14-CV-4431, 2015 WL 4635617, at *3 (S.D.N.Y.
Aug. 4, 2015) (quoting 5 U.S.C. 8§ 551(13)Tourts are permitted to ‘compel agency action’
that has been ‘unlawfully withkeeor unreasonably delayed.Td. (quoting 5 U.S.C. § 706(1)).
However, “[tlhe Supreme Court has explaineat thhen a plaintiff challenges an agency’s
failure to act, the challenge is reviewable urttierAPA ‘only where a plaintiff asserts that an
agency failed to takediscreteagency action that it iIequiredto take.” Sharkey v. Quarantillo
541 F.3d 75, 89 n.13 (2d Cir. 2008) (quothgrton v. S. Utah Wilderness Alliané2 U.S. 55,
65 (2004));see also SeabropR015 WL 4635617, at *4 (sam&@hompson v. Donovaio. 13-
CV-2988, 2014 WL 5149037, at *6 (S.D.N.Y. Oct. 14, 2014) (same).

Here, Plaintiff does not allegbat HUD was required toka any action. Moreover, to
the extent that by attaching his Housing®imination Complaint to his opposition papers
Plaintiff claims that HUD failed to investigateetlallegations containeddtein, this claim fails,
at least at this juncture. First, Plaintiff et alleged that the Secretary failed to answer his
Housing Discrimination Complaint in accordaneigh the procedure explained above. Second,
the Housing Discrimination Complaint is datedudary 1, 2014, (Pl.’s Opp’n 35), while Plaintiff
filed the initial Complaint on November 12013, (Dkt. No. 2), and the instant Amended
Complaint on December 26, 2013, (Dkt. No. 6). Adaagly, Plaintiff's Complaints pre-date
his filing of the Housing Discmiination Complaint, so the Housing Discrimination Complaint
cannot form the basis of his alleged claims agjaihe Federal Defendants in the Complaint or

the Amended Complaint.
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F. BivensClaim

In addition to asserting claims against HAid against Bell in her official capacity,
Plaintiff asserts claims againstIBi@ her individual capacity. SeePl.’s Reply 2.) Although
Plaintiff characterizes his claims againstlBes claims pursuant to 42 U.S.C. 8§ 19&2efl.’s
Opp’n 13), because Bell is a federal actbe Court construes these claims urigens v. Six
Unknown Named Agents of Federal Bureau of Narc@tidens), 403 U.S. 388 (1971)See
Feldman v. Lyons852 F. Supp. 2d 274, 278 (N.D.N.Y. 201@)nstruing the pro se plaintiff’s
complaint as pressingBivensaction, instead of aaction pursuant to § 1988ecause Bivens
actions, although not precisely parallel, arefdteral analog to § 198&tions against state
actors” (citingChin v. Bowen833 F.2d 21, 24 (2d Cir. 1987)Hunt, 2010 WL 2948573, at *5
(“Plaintiff's claims against HUR2mployees in their individual pacities[] would have to be
brought undeBivens”).

In Bivens “the Supreme Court ‘recognized for tirst time an implied private action for
damages against federal officers alleged to haated a citizen’s @nstitutional rights.” Arar,
585 F.3d at 571 (quotingorr. Servs. Corp. v. Maleskb34 U.S. 61, 66 (2001)3ee also
M.E.S., Inc. v. Snellf12 F.3d 666, 671 (2d Cir. 2013a(se). “The purpose of thévens
remedy is to deter individual federal officéirem committing constitutional violations.Arar,
585 F.3d at 571 (internal quotation marks omitted). A remedy WBidens"is a judicially
created remedy,” and, thereforegdkral courts have been retiant to recognize such implied
relief.” M.E.S, 712 F.3d at 671.

To begin, it is not clear that private right of action und&ivensis appropriate against
Bell. The Supreme Court has exipled that “‘consideration of Bivensrequest follows a

familiar sequence that involves two inquiries: \ihether there is ‘any alternative, existing
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process for protecting the’ affect interest that ‘amounts tacanvincing reason for the Judicial
Branch to refrain from providing a new damagawedy’; and (2) whether, ‘even in the absence
of such alternative, . . . aspecial factors counsel hesitation before authorizing a new kind of
federal litigation.™ Id. (quotingWilkie v. Robbins551 U.S. 537, 550 (2007)) (some alterations
omitted). Here, as explained above, the Haiusing Act and its implementing regulations
provide for due process proceduvdsen a person has been denied assistance or his assistance
has been terminateccee42 U.S.C. § 1437d(k). Moreover, also discussed above, applicable
regulations provide considerations th&exction 8 owner may take into account when
considering an application for an apartme®éee24 C.F.R. § 982.307(a) (explaining the
applicable screening processhdéed, in similar, albeit not idecal circumstances, courts have
held that there is no private right of actiom flme process violations in connection with the
administration of government benefitSee Schweiker v. Chilick§87 U.S. 412, 414 (1988)
(holding that there is no cause of actionfaoney damages against government officials who
administer the federal Social Security progragygrue v. Derwinsk6 F.3d 8, 12—-13 (2d Cir.
1994) (holding that there is mivensremedy for an alleged duegmess violation in connection
with the denial of veterans’ benefitdyinally, like the Federal Defendants, the Court has not
found any decisions in the SeconddDit that have recognizedpaivate right of action against
an individual HUD defendant in $ior her individual capacity iconnection with claims for
Section 8 benefits.SeeDefs.” Mem. 11.)

The Court need not, however, decide whether Plaintiff has an implied right of action
pursuant t@Bivensagainst Bell because Plaintiff has not adsgly alleged thaBell violated his
constitutional rights.See Sloan v. Dep’t of Hous. & Urban D231 F.3d 10, 18 (D.C. Cir.

2000) (declining to “decide whethert\PA preclude[d] [the] appellantBivensclaims,
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because [the court found] that [the] appeBdihtad] failed to allege the violation of a
constitutional right”);Alston 2014 WL 4374644, at *8 (holdg that the plaintiff Bivens
complaint against an official of HUD in hardividual capacity failed “because the amended
complaint [was] devoid of any specific uncangtonal conduct engaged in by the[] federal
defendants that caused him injury®unt, 2010 WL 2948573, at *5 (holding that in the absence
of an underlying constitutional violation Itye individual HUD employees, the plaintif&vens
claim could not standBoutheast Grant St. Guild Hous. Déwund Co., Inc. v. U.S. Dep't of
Hous. & Urban Dev.No. 91-CV-8358, 1992 WL 73419,°& (S.D.N.Y. Mar. 31, 1992)
(dismissing the plaiift's claims undeBivensagainst the individual HUD defendants because
“[t]he real problem is that there is nothiagproaching a descripti of any element of a
violation of due process rights”)lo the extent that Plaintifflages that Bell failed to properly
investigate his Housing Birimination Complaint,seePl.’s Opp’n 14 (explaining that Bell
“participated directly in the alleged constitutionallation after being informed of the violation
through[] a report or appeal, [budgiled to remedy the wrong”)}[i]t is well-settled that [a]
plaintiff has no constitutional right to an intiggtion of any sort by government officials.”
Hunt, 2010 WL 2948573, at *5 (citinBernstein v. New York91 F. Supp. 2d 448, 460
(S.D.N.Y. 2008)). Moreover, as explained abd®ajntiff filed the instant lawsuit before he
filed the Housing Discrimination Complaint anldus, any alleged actiar inaction resulting
from the Housing Discrimination Complaint canfatm the basis of Plaintiff’'s claims against
Bell.

Furthermore, while Plaintiff requests th#it/D “refrain from fabriating [an] underlying
discriminatory rational[e] to keep Plaintiffd [his] wife out of Armory Apartments,” (Am.

Comp. 1 V), and states that Bell, with Velezended “to carry out pmised action,” (Pl.’s
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Reply 3), Plaintiff fails to explain what role, if any, Bell had in denying his application for the
apartment or in otherwise discriminating against Plaintiff. Instead, the allegations in the
Amended Complaint and the papers attached thereto suggest that Velez, as manager of Armory
Plaza, made the decision to deny Plaintiff’s application based on Plaintiff’s rental history. In a
Bivens action, a plaintiff “must allege that the individual defendant was personally involved in
the constitutional violation.” Thomas v. Ashcroft, 470 F.3d 491, 496 (2d Cir. 2006); see also
Alston, 2014 WL 4374644, at *7 (same); Smith v. Virgin Islands Hous. Auth, No. 09-CV-11,
2011 WL 285858, at *7 (D. V.1 Jan. 28, 2011) (dismissing a claim against an individual HUD
defendant because “a Bivens claims cannot be sustained on the basis of vicarious liability™).
Without more, the Court is unable to discern how Bell violated Plaintiff’s constitutional rights
and, accordingly, dismisses the claims against her in her individual capacity. See Hunt, 2010
WL 2948573, at *6 (“It is unclear why the failure to investigate constitutes discrimination by
HUD or by the individual HUD defendants.”); Southeast Grand St. Guild Hous. Dev. Fund Co.,
Inc., 1992 WL 74419, at *8 (dismissing the claims against the individual HUD defendants
because the cause of action against them was “totally lacking in substance”).
1. Conclusion

In light of the foregoing analysis, the Court grants the Federal Defendants’ Motion To
Dismiss Plaintiff’s Amended Complaint without prejudice. Plaintiff is given 30 days to file a
Second Amended Complaint. The Clerk of Court is respectfully requested to terminate the
pending Motion. (Dkt. No. 41.)
SO ORDERED.

DATED:  December <. , 2015 %
White Plains, New York

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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