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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FELIX GARCIA, PHILIP CALDAROLA,

ELEGGUA OSUN ELUFE, WAYNE

NORRIS, JAMES JAMESON, ELMER

ORTIZ, AMAURY BONILLA, ERCREY

GRANGIER, KEVIN WILLIAMS,

MALUMBA KAZIGO, BRANDON

HOLMES, ROLANDO CORONADO, PAUL :

THOMPSON, and LAMONTE JOHNSON, : OPINION AND ORDER
Plaintiffs,

13 CV 8196(VB)
V.

BRIAN FISCHER PHILIP D. HEATH,;
MICHAEL A. CAPRA; WILLIAM F.
KEYSER, JR.KEVIN WINSHIP; NOEL F.
MORRIS andCANDICE P. SUMPTER,
Defendants.

Briccetti, J:

This case arises from an electrical fire in the early morning houprdfl8, 2011 at
Sing Sing Correctional Facility (“Sing Sing’g,New York State Department of Corrections and
Community Supervision (“DOCCS”) maximum security prison in Ossining, New Y@k
April 18, 2011, paintiffs Felix Garcia, Philip Caldarola, Eleggua Osun Elufe, Wayne Norris,

James Jameson, Elmer Ortiz, Amaury Bonilla, Ercrey Grangier, Kevin kVél]isMalumba

Kazigo, Brandon Holmes, Rolando Coronado, Paul Thompson, and Lamonte Johnson were

! This case began as fourteen individua seactions, each with its own individual

complaint filed in 2013 or 2014: 13 CV 8196; 14 CV 972; 14 CV 1319; 14 CV 1320; 14 CV
1447; 14 CV 1726; 14 CV 1766; 14 CV 1864; 14 CV 2068; 14 CV 2079; 14 CV 2500; 14 CV
3217; 14 CV 4963; and 14 CV 5738. The Court accepted them all as related. On May 28, 2014,
the Court issued an Order granting limHaarposepro bonocounsel to represent all plaintiffs

through pretrial proceedings (Doc. #13), and on July 10, 2018, extended the scope of their
representation through summary judgment (Doc. #148).
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incarcerated at Singr®). As of October 2018, mly Garcia, KazigoandNorris remaied
incarcerated there.

Plaintiffs bringEighth Amendment claims pursuant to 42 U.S.C. § Hifi8nstBrian
Fischer, the-commissioner of DOCC®hilip Heath Sing Sing’shensuperintendenMichael
Capra the current superintendeftilliam F. Keyser Jr.the deputy superintendent of secyrity
Kevin Winship, the deputy superintendent of administraidoel F. Morris the fire safety
officer; andCandice P. Sumptéwyers? a wrrection officer (“C.0."). Plaintiffs seek
(i) damagesgainstHeath Morris, and SumpteMyersbecause of their roles plaintiffs’
emergency evacuatiaturing the fire and(ii) injunctive relief againskischer, Capra, Keyser Jr.,
and Winship to address the constitutionally inadeqiili@esafetyregime at Sing Sing

Now pendingare twomotiors for summary judgment pursuant to Rulefiéd on behalf
of Fisher Heath, Capra, Keys@r., Winship, and Morris (collectively, the “state defendants”),
and C.O. Sumptewyers. (Docs. ##152, 16b

For the reasons skdrth below, thestate defendaritsnotion is GRANTED IN PART and
DENIED IN PART, and C.O. Sumptdwyers’s motion is DENIED.

The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331.

BACKGROUND

The parties have submitted brigdgclarations with exhibifexpert declarations, and
statements of material fact pursuant to Local Civil Rule 56.1, which refleatltbeihg factual
background concernirtpe April 18, 2011, firethe changes at Sing Sing in the aftermath of the

fire; and thecurrent fire safety regime.

2 Sued herein as “Candice P. Sumpter.”



Sing SingFacilities andStaffing

Before addressing the events of April 18, 2011, a brief explanation about Sing Sing’s
facilities and staffing is necessary

This case is brought by plaintiffs who, at the time of the fire, were housed in Housing
Block A, the prison’s largest housing block. Housing Block A contains 686 sieglgsancy
cellsarranged in two rows, or galleries, over four floors. Each row is desajbg a gallery
letter: the first floor contains the H and M gallerjéise second floor contains the J and N
galleries the third floor contains the K and O galleries; and the fourth floor contains the 2. a
galleries The first floor also contains offices and other administrative sgdoesing Block
A’s facilities, which include a gymnasiurareconnected by underground and aboveground
corridorsto Housing Block C, the special housing unit. Housing Block C, whiclahas
segregated recreation yard, houses inmates removed from the generalgofarldisciplinary
reasons or their own protection.

To oversee thenmates Sing Singstaff is assigned tthree work shifts, or tours: Tour |
is from 11:00 p.m. to 7:00 a.m.; Touridfrom 7:00 a.m. to 3:00 p.m.; and TouriBlfrom 3:00
p.m. to 11:00 p.m. The staffing is greatly reduced during Tour |, the oveshigttFor
examplealthoughabout twaty-five officers are assigned to Housing Block A during Tours |l
and Ill, only four officers are assigned to Housing Block A during TourHerefore, a an
additional layer of security during Tour I, the housing blogkigh(the inmates and the officers
inside) are locked in from the outside. According to state defendants, locking hiolasike)

overnight is a standard security measure for maximum security facilities withstate.



Il. The Fire

During the overnight shift on April 18, 2011, Sing Sing was operating as usual with
skeletal staff of abouhirty-seven officersfour of whom wereon duty in Housing Block A,
including C.0. Sumier-Myersand C.OWelch. The two most senior officers on duty--
Anthony Theriault and Sgt. Richard Mossrere stationed in thwatchcommander office.
Sgt. Orrico, the field sergeant, was doing rounds of the facility.

NeitherSupt. Heath, who was responsible for organizing and implementing the fire
prevention and firefightigp programat Sing Sing, nor Morris, Sing Singlesignatedire safety
officer, wason duty. However, ifa fire occurredSing Singprocedures tasked the watch
commander with notifying Supt. Heath and Morris if they were not present. Uparrifagd,
Morris would direct the firefighting efforts.

2:00 a.m. or shortly thereafter. An electrical fire broke out in the basement ahglous

Block C and knocked out the power to five buildings, including Housing Blockh OBsining
Fire Departmentwhich responedto the fire,reported the fire started in tleéectrical room’s
ceiling junction box and spread to combustible items on the flooateh investigation
determined the fire occurred where thainpowersystems connected to the emergency power
generatordisabling not just the main system e backup system as well

Smoke spread throughout HousBigck A, although the parties disagree wisxactly
this occurred. Plaintiffs claim smoke filled the housing blddse t02:00 a.m., shortly after the
fire began and electripowerwas lost. Thetatedefendants clainthatregularradio contactvith
the officers on duty in Housing Blocks A andd€monstrat@o one reported seeing or smelling

smoke until 2:55 a.m. when a correction officer stationed in Housing Block C reportedivia ra



that he smelled smokeHowever, a correction officer’s logbook entry for Housing Block C
notes that there was'smoke smell” at 2:25 a.m.Dpc. #185-53).

According to plaintiffsand correctiorfficersin Housing Block Aatthetime, thesmoke
wasthick and made it difficult to breathe/isibility was limited to no more thaa few inches.

As plaintiff Thompsontestifiedin his deposition “[IJn prison, you could stick your hand out
your cell with a mirror, and you can look at the gallery to see wigaihg on.Because it was

so black, you couldn’t see anything that was going on[l]t was so much smokbat |

couldn’t see.” (Doc. #185-16 (“Thomps@ep) at24, 36). The state defendants, however,
claim plaintiffs andhe correction officers overstate the severity of the smoksupport, they
point to he sheer size of the facility, the faleat firefighters did not wear breathing apparatuses
when they entered the housing block nearly an hour, Eterthe lack of fatar life-threatening
injuries

The parties agreé¢ housing block was in near-total darkness. The main and back-up
powersystemdadfailed, the emergency batteppwered lights were not functioning, asaime
correction officerspersonal flashlighta/ere not working.

Locked in their cells, [pintiffs testified theywere unaware of therigin and severityf
thefire. AlthoughSing Sing officialseceived notice of thigre from Sing Sing’s smoke
detectors, no smoke detector or fire alarm soundeltiopiaintiffs. Because thpower outage
renderedhe public address system inoperable, no announcements were made.

Officers andplaintiffs alike testified in their depositions thtteyfearedfor their lives
Several correction officetgstified they heard the inmates screaming for help: “Help us, don’t

leave us here . ... Do not let us dieSeé¢ e.g, Doc. #185-22 (“Sumptdvtyers Dep.”) at 84



2:55 a.m. Acorrection officer notifiedsgt. Orricoand Lt. Theriault of the smoke in
Housing Block C, prompting Orrico and Theriauligimto Housing Block Cwhere they saw
smoke escaping from a floor vent near the door. When they opened the door to Housing Block
C's basementtheofficersfound “a considerable amount of smoke,” intiitg there was a fire
they could not extinguish on their own. (Doc. #158rfico Decl.”){ 21) The officers
informed Sgt. Moss in theatchcommander’s fice.

3:00 a.m. Sgt. Moss called the Ossining Fire Departme3gt. Orrico began evacuating
the inmategrom Housing Block C.

3:30 a.m. Ossininfirefighters arrived at Sing Sing aad officer took thento the fire in
Housing Block C’s basement. Once the fire was under control, Sgt. Moss accompanied the
firefighters to Housing Block A.

3:40 a.m. Ossininfirefightersadvised Sgt. Moss to evacuate the officers and inmates
from Housing Block A.

3:50 a.m. Sgt. Mosdirectedthe Housing Block A evacuation with the four correction
officers on duty.According to the state defendarttsg block’s cell doors can usually be opened
simultaneoushand remotelyising the main power system or the back-up power system.
However, because of the power outaffecting both the main system and the bapksystem,
the cellscould only be openeshanuallywith a“t-key.” Only four tkeys are kept in Housing
Block A. State defendants statel@ast wo officersare needetb manually open a cell: ne
officerinsers a tkey into a hole above each cell door to opevhile the other officer watches
to make sur¢he inmatedoes not attack the officer with the t-key.

Sgt. Mosssoonrequested additional officefgr assistance in the evacuatidBecause

the power was outhe officers went celbby cell through Housing Block A and unlocked each



cell individually using one of the fourkieys Sgt. Mosdirectedthattheinmatesbe evacuated
to the Housing Block A gym until that location reached capacity, and trerotatdoor
recreatioryard. The parties dispute how long it took to release each inmate from his cell.

Some aintiffs testifiedthey wereamong thosevacuated to the gymAccording to
thoseplaintiffs, for several hours, the gym also had no power and was filled with srbks.
claim there was nsupervision and plaintiffs were surrounded by violeakimumsecurity
inmates for several hour©therplaintiffs were evacuated to the outdoor recreation yard, which
theytestifiedwas darkand unsupervised.

4:00 a.m. Supt. Headmd Morris the fire safety officer, were alertabboutthe fireand
evacuation.

4:15 a.m. Supt. Heattyho was staying in nearllyOCCSprovided housing in
Ossining, arrived at Sing SingHe assisted inthe evacuatioefforts by directing inmates to the
holding areaschechkng on the officers and inmatestime Housing Block A gym and the outdoor
keeplock yardand monitoringheuse ofelectrical generatort® clear out the smoke.

4:53 a.m.Morris, who lived about thirty miles from Sing Sirgyrived atthe facility.

Morris testified in his deposition hetrieved thefacility’s fire truck andcame upon the chief of
the Ossining Fire Department who informed Morris that the firefighters hadyaished the
fire. Morris then went directly tthe site of the fire. Morrialsotestified he did not know
whether the evacuation plan waiowed.

5:30 to 6:00 a.mOfficers completedhe evacuation of thidousing Block A inmates

Officers brought bckup generatorand large fans to Housing Block A to remove residual

smoke.



7:00 a.m. @ficers began returning inmates to their cells and sending others to the
infirmary. No one reportedny fatal or lifethreatening injuries as a result of the fire.

[, Improvements After the Fire

Sing Sing officialsstate that since the fire, they have mseeeral improvements the
prison’s facilities However plaintiffs generallytestified in their depositions they did not recall
any of thefollowing changedeing madafter te fire.

First, officials sayheelectrical routing system in the Housing Block C basement was
repaired and replaced with a new system of wiring “intended to ensure againstraptiote of
the power supply between the back-up generator and Housing Block A’s powernDad.

#159 (“Delanoy Decl.”) 25). The gate defendants provide no additional information about this
repair, such asowit was accomplishedr how much it costr whether there were any
differences between the new and old wiring systems.

SecondSing Singofficials determined that the Housing Block B yard would be the
future primary evacuation point for all inmates, because it is large, outdoors, anthdecby
guard towers. To facilitate an emergency evacuatisacare route was installed between
Housing Block A and the Housing Block B yard. Thstallationcost about $15,000.

Third, within six months of the fire, Sing Sindficials repaired the manual emergency
release mechaniswof some cellsn Housing Block A.During the fire, state defendants stated
some cells were difficult to opatue to problemwith the manual release mechanisms. The
repairs cost about $155,000.

Fourth, in 2013, ew batterypoweredemergency liglgwere installedn Sing Sing’s

housing blocks, gymnasium, visiting area, mess hall, and connecting areas. Daifireg thy



the time officials evacuated tivematesthe previousbatterypowered lights had died. The new
batterypowered lights are designed to lasteast ninety minutes without power.

Fifth, in 2014, Sing Singfficials approved a $3.9 million contract to upgrake t
Housing Block A window system to make the wind@@sier to open in the evesftan
emergency.Before the fire, the windows opened individually with the use of a ladder and a
crank. Under the new system, the windows purportepin more easily, althoughe state
defendants do not specify how.

V. Sing Sing’sCurrentFire SafetyRegime

Sing Sings fire safety regimés governed by DOCCBirective 4060, titled Facility Fire
Prevention, whiclsets out the minimum safety requirements each facility must have in place
regarding fire safety and preventidrSing Sing divids its fire safety regime into several
different components(i) compliance with Directive 4060, (ii) the prisonplysical structure,

(i) written safety materialgiv) fire safety training(v) internal and external evaluations and
accreditationsand(vi) fire drills.

A. Directive 4060

Under Directive 40605ing Sing’s fire safety officemustprepare “an uncomplicated, yet
complete[fire safety plahfor evacuation of inmates and personnel from each area in case of
fire or other emergency and incorporate it into the training program.” (Stepleeh<£R. 30at
ECF 4) It must include théollowing components{(i) the procedure for reporting a fire or other

emergency; (iithe life safety strategy and procedures for notifying, relocating, or atragu

3 Directive 4060, dated March 10, 2010, was the operative directive and policy in place on
April 18, 2011. (Doc. #185-58). It was superseded by Directive 4060, dated February 5, 2016.
(Doc. #185-30). Because the 2010 and 2016 versions of Directive 4060 are identical in
substance and requirements, the Court will refer to the 2016 directive, which cugycamins

the fire safety regime.



occupants(iii) ste plansshowing assembly pointBte hydrants androutesfor fire department
vehicle accesqiv) floor plans identifying the locations ofigs, primary and secondary
evacuation routegccessible egress routeseas of refugdire alarns, portable fire
extinguishersfire hose stations, and fire alarm annunciators and confwla list of major fire
hazards(vi) the name of theertified outside vendor for maintenance and inspection of fire
suppression systems, sprinkler systems, and fire pumps; ana I{8ti)dentifyingand assigimg
personnel responsible for maintenance, housekeeping, and controlling farel ¥@azrces.

A copy of the plan must beaintairedin the facility’s red book, which is stored in the
watch commander’s officend provides a quick summary of Sing Sing’s procedurérésor
other emergencies(Doc. #185-31the “red bookplan”)). According to Morris, however, Sing
Sing only stores an abbreviatidleepageversion of the fire safety plan in the red book.

Thered bookplan, whichhas nomaterially changed sinc@911, includes instructiorfer
staffwho discover théire andmonitor the fire alarm systerthe watch commandeand the
security supervisor responsible for tféected area.The plan notethatin the event of a fire,
the watch commandéshall notify the aperintendenfvia operator) and facility fire safety
officer (if not on duty).” (Redbook pgan atl). Upon arrival, thdéire safety officemwill take
responsibility for thdirefighting efforts The plaralsolists ten procedures to fight fires and
cites to addendasting the fire response teamemberslocation offire-related equipment, and
staging areas.

B. Physical Features

Sing Sing maintainseveral physical features that are intended to ensure fire safety. The
facility has dire alarm systenand multiple fire exits Fire hydrants are installed throughout the

facility. Emergency lights,qrtable fire extinguishers, standpipes, and fire hoses, which can
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extend to any cell, are installed in each housing block. The kitchen and the mbasdall
automatic suppressionsgms—systems that use water or gas to extinguish fires without human
intervention. Housing Block A and its cell locking systere connected to an emergency
generator.Guards are also equipped with flashlights and radios.

C. Written Fire Safety Materials

In addition to the three-page fire safety plan in the red book, Sing Sing posts signs in
English and Spanish depicting primary and secondary emergency evacuation routgsotir
the prison. These signs also show in English the locationedlfirms, hose stations, alarm
control panels, and fire extinguisheiSing Sing also maintains site plans showimglocations
of the fire hydrants and thentry points for local fire department¥hese physical plans are not
posted buaire maintained in the executive offices

D. Sing Sing’sTrainingand Fire Response Team

All correctionofficers receive training on fire emergencies when they are at the
Correctional Services Training Academ§ing Singalso maintains a fire response team
correction officers specifically designated and trained to respond taficesther emergencies.
At least some members of the fire response team are onuhing all three tourat Sing Sing,
although the overnight tour, unlike the other tours, includes no deputy fire safety. officer

In 2018, about sixtywo correction officereomprisedhe fire response tearmthe team
was about the same sizeZd@11. Of those, abothirteen officers were classified as advanced
firefighters and the remainingfficerswere trained in only basic firefighting procedures.
Incipient stage firefightenseceive at least sixtedrours of initial training andighthours of

annual training thereafteiAdvanced firefighterseceive additional advanced training, including

11



live burn exercises in firefighting geaklorris, as the fire safety officer, participat@ periodic
DOCCSwidetraining

Sing Sing also works with members of the Ossining Fire Department to facilitatetiae
event of an emergency. Fire department personnel annually review the firdednglsa.

E. Internal Evaluations andxternal Accreditations

Sing Sing conductgeriodic checks of fire safety equipmesitich as flushing fire hydrants
andinspecting fire extinguisherpurportedlythree times a dayHowever the statelefendants’
records show those inspections were not alwagkedcompleted foeachshift. Similarly, a
higherranking officer alsas tasked witlperforning a weekly check of the same equipmemtd
records show those inspections were not completed every week.

DOCCSCentral Office’s fire safety coordinator or a desigaeauallyevaluats Sng
Sing’s fire and safetyegime The AmericarCorrectional AssociatiofACA”) also evaluates
Sing Sing for accreditation, which includeseview of fire safetproceduresgvery three years.
Sing Sing has been accredited by the ACA for at kbasinost recent three triannual periods,
2010-13, 2013-16, and 2016-19.

F. Fire Drills

Under Directive 4060Sing Sing is tasked with conducting quarterly fire drills in its
housing blocks.For Housing BlockA, during Tours Il and Ill, officials conduct evacuation
drills one gallery at a time, because, as Morris explained, “releasing sevettetdhinmates at
once would understandably cause security concerns.” (Doc. #¢s6ri§ Decl’) T 32).
During Tour I, Directive 4060 permits officials to conduct simulated drills,sis t@hen staff go

through the evacuation procedure without actually releasing the inmates.

12



While Morris maintais drills are conducted quarterly on each simfcompliance with
this drective for all haising blocks, including Housing Block A, defendants submit only
“examples” of a “partially completed” list of fire drills arselectfire drill checklist forms for
galleries L and P(Morris Decl. 9 33-34.

Plaintiffs, however, dispute such drills were conducted quarterly on eachlshift.
support, they createdsammary of fire drill evacuati@reports from 2010 to 2016 from 2,567
records the state defendants produced. (Doc. #185-1 (“Fire Drill Evacuation Reporaigtimm
atl). According to plaintiffsin sum, from 2010 to 2016, Sing Sing officials should have
conducted 616 drills but only conducted 583 drills.addition,severalplaintiffs testified during
their depositions thahey never participated enyfire drillsat Sing Sing.

DISCUSSION

Legal Standards

The Court must grant a motion for summary judgment if the pleadings, discovery
materials before the Court, and any affidavits show there is no genuine issumgasrtataal
fact and it is clear the moving party is entitled to judgment as a matter of law. .R&d. R.

56(a);Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

A fact is material when it “might affect the outcome of the suit under the gogerni
law . . .. Factual disputes that are irrelevant or unnecessary” are not material asahttois

preclude summary judgmenfnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).

A dispute about a material fact is genuine if there is sufficient evidencenipon a

reasonable jury could return a verdict for the non-moving p&eeAnderson v. Liberty Lobby,

Inc., 477 U.S. at 248. The Court “is not to resolve disputed issdastdiut to assess whether

there are any factual issues to be tried/ilson v. Nw. Mut. Ins. Co., 625 F.3d 54, 60 (2d Cir.

13



2010) (citation omitted). It is the moving party’s burden to establish the abseste génuine

issue of material factZalask v. City of Bridgeport Police Dep’t, 613 F.3d 336, 340 (2d Cir.

2010).
If the non-moving party has failed to make a sufficient showing on an essesrtiains|
of his case on which he has the burden of proof, then summary judgment is apprQuiiatex

Corp. v. Catrett, 477 U.S. at 323. If the non-moving party submits “merely colorable” evidence

summary judgment may be granteihderson v. Liberty Lobby, Inc477 U.S. at 249-50. The

non-moving party “must do more than simply show that there is some metaphysicalsitmubt a
the material facts, and may not rely on conclusory allegations or unsubstantiatddtspet

Brown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011) (internal citations and quotation

omitted). The mere existence of a scintilla of evidence in support of the non-npavigs
position is likewise insufficient; there must be evidence on which the jury coulwheday find

for him. Dawson v. Cty. of Westchester, 373 F.3d 265, 272 (2d Cir. 2004).

On summary judgment, the Court construes the facts, resolves all ambiguitiegwesd dr

all permissible factual inferences in favor of themooving party. Dallas Aerospacdnc.

v. CIS Air Corp, 352 F.3d 775, 780 (2d Cir. 2003). If there is any evidence from which a

reasonable inference could be drawn in favor of the non-moving party on the issue on which

summary judgment is sought, summary judgment is imprapeeSec.Ins. Co. of Hartford

v. Old Dominion Freight Line, Inc., 391 F.3d 77, 82—-83 (2d Cir. 2004). In deciding a motion for

summary judgment, the Court need only consider evidence that would be admissidlle at t

Nora Beverages, Inc. v. Perrier Grp. of Aing., 164 F.3d 736, 746 (2d Cir. 1998).

14



Il. Exhaustion

Defendants argue thredaintiffs—Elufe, Garcia, and Kazigedid not properly exhaust
their administrative remediesdtheir claimsshould be dismissed.

The Courtagrees.

Under the Prisonitigation ReformAct, “[n]o action shall be brought with respect to
prison conditions under . . . Federal law[] by a prisoner confined in any jail, prison, or other
correctional facility until such administrative remedies as are availablexaausted.’42
U.S.C. 8§ 1997e(a). The exhaustion requirement “applies to all inmate suits about mjson lif
whether they involve general circumstances or particular episodes, anémthethallege

excessive force or some other wron@brter v. Nussle, 534 U.S. 516, 532 (200Requiring a

prisoner to exhaust his administrative remedies allows prison officiadsrafportunity to

correct their own errors.Woodford v. Ngo, 548 U.S. 81, 94 (200&3n inmate’s claim is

properly dismissed with prejudice wherdtainistrative remedies have become unavailable after
the prisoner had ample opportunity to use them and no special circumstanced faditifie to
exhaust.” Berry v. Kerik, 366 F.3d 85, 88 (2d Cir. 2004).

For a New York state prisoner to exhaust his claim, he must comply with thetdpee s
of New York’s Inmate Grievance ProgrdhtiG P’) by (i) submitting a complaint to the clerk of
the Inmate Grievance Resolution Committd&RC”) within twenty-one days bthe alleged
incident, (ii) appealing the decision to the superintendent within seven days of thetteasmi
response, and (iii) appealing to the Central Office Review Comn(itt&@RC”) within seven
days of the superintendent’s response. N.Y. Comp. Codes R. & Regs. tit. 7, § 701.5.

The IGP supervisor or IGRC may consolidake grievances and assign those grievances

a single grievance calendar numb@doc. #18567 (“DOCCS Directive 404") at 6). The

15



consolidated grievance materials must inclutistaof every inmatavhose grievance has been
consolidated. 1d.). One or several spokespersons shall be selected to be griefveadsrd.
DOCCS Drective4040 provides that “[a]n effort will be made to notify all such grievants of the
response aach level, either by written response, posting on the inmate bulletin boardor radi
announcement, however, the grievant of record will receive a written respomsedch level.”
(Id.).

To withstand summary judgmentphaintiff must offer more than conclusaailegations

thathe or she hasxhausted administrative remedi€&ee e.q, Bennett v. Jame§ 37 F. Supp.

2d 219, 226 (S.D.N.Y. 2010) (granting summary judgment on exhaustion grounds when plaintiff

provided only “conclusory allegations'orsey v. Artus, 2013 WL 5463720, at *8 (N.D.N.Y.

Sept. 30, 2013).

DOCCS records indicate plaintiffs Garcidufe, and Kazigo failed to exhaust
administrative remedies and these plaintifise no genuine dispute otherwise. AlthoGgrcia
timely filed a grievanceo the IGP concerning the firBOCCS recordsdicatehedid not
appeal to CORCGarciasubmits a declaration in which btateshis grievance was denied and
hedid appeal to the IGRC and the superintendent, but he does not provide copies of those
grievancescopies of the alleged denials frd@RC or the superintendersfpecify the grievance
numbers assigned to thear,statethe dates in which he sent them in. Nor dBasciaoffer an
explanation why, if he diflle the necessary appsalprison officials have no record of those

grievancesut do have records of othdrsfiled around the same time. Moreau v. Peterson, 672

F. App’x 119, 120 (2d Cir. 201 73ummary orderffinding inconsistent plaintiff's clainrhe was
unable to filesomegrievancesut not others) DOCCS records alsadicateneither Elufenor

Kazigofiled any grievance in April or May 2011, much less argrievance related to the fire.

16



Elufe and Kazigdhaveprovided only conclusory allegatiottsat they exhausted administrative
remedies.Moreover, there is no evidence these plaintiffs’ grievances were somehow
consolidated with others concerning the fire.

Accordingly, the Court finds defendants have shown plaintiffs Garcia, Elufe, angbKaz
failed to exhaust administrative remediddecause the time in whithese plaintiffcouldhave
exhauste@dministrative remedies has long since passed, all claims brou@tatrona, Elufe,
and Kazigoare dismissed with prejudice.

[, Damage<laim

Plaintiffs’ only remaining damages claim proceeds against Supt. Héaiths, and C.O.
SumpterMyerson the theory that these defendants were deliberately indifferent to the risk of
exposing plaintiffs ttheavysmoke for several hours during the emergency evacuation on April
18, 20114

Thestatedefendants argue they are entitled to summary judgment on these conditions of
confinementlaims, becauseas a matter of lawji) plaintiffs have not satisfied either the
objective or thenensreacomponents of their Eighth Amendmetdim, (ii) the state defendants
are entitled to qualified immunity, arfii) Supt. Heath and Morris were not personally involved

in theallegedcongitutional violation

4 Plaintiffs arguadefendants failetto plan, train, or prepare for the fire despite an explicit

obligation to do sd. (Doc. #170 (“Pls. Opp) at 7). However,ite Court previouslgismissed
plaintiffs’ claimsbased on allegedly constitutionally inadequate fire safety conditions that
existedbeforethe 2011fire becauselaintiffs did not allege fact® suggest any defenddatew
about and ignored the risks created by any deficienci®gmSing'sfire safetyplan (Doc. #75
(“January 22, 2016, Opinion & Order”) at 112, 14). The Courilsolater denied plaintiffs’
attempt to replead claim concerninghadequate fire safety conditiotigat existed before the
fire in the proposed third consolidated amended complaint. (Doc.&t145). Accordingly,
plaintiffs’ damages claim concerning the emergency evacuatioot based on defendants’
alleged failure to plan, prepare, or train for the evacudedare the fire occurred.
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The Court disagreelaintiffs’ damageslaim cannot be resolved on summary
judgment becausesguine issues of material fagtist as tavhetherplaintiffs’ emergency
evacuation wasufficiently seriousandwhether Supt. Heath and Morris hadudficiently
culpable state of mincreentitled to qualified immunity andwere personally involved in the
allegedlyunconstitutional evacuation.

A. Objective and Mens Rea Elements

Genuine issues of material famt boththe objective andnensreaelements of an Eighth
Amendment violatiomprecludean award of sumaryjudgment in the state defendants’ favor.

To establish a violation of Eighth Amendment rights, an inmate must satisfy arivabject
prong and anensreaprong. Namely, an inmate must show'&)deprivation that is
‘objectively, sufficiently serious’ that he was denied ‘the minimal civilizezhsue of life’s

necessities,” and (ii) “a ‘sufficiently culpable state of mind’ on the pathe defendant official,

such as deliberate indifference to inmate health or saf&@gston v. Coughlin, 249 F.3d 156,

164 (2d Cir. 2001).

1. Objective Component

To satisfy the objective element, “the inmate must show that the conditions, either alone

or in combination, pose an unreasonable risk of serious damage to his health.” Walker v. Schult,

717 F.3d 119, 125 (2d Cir. 2013) (internal citation omittégjrcingan inmate to face such a
risk violates the Eighth Amendment’s requirement “that inmates be furnished withhioasan

needs, one of which is ‘reasonable saféetyelling v. McKinney, 509 U.S. 25, 33 (1993)

(future harm resulting from exposure to second-lagarettesmoke can give rise to an Eighth
Amendment claimm The Court must “assess whether society considers the risk that the prisoner

complains of to be so grave that it violates contemporary standards of decency tcaexpaose
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unwillingly to such a risk.”ld. at36. The prisoner musiemonstratethe risk of which he
complains is not one that todaysociety chooses to toleratdd.

Plaintiffs have raised a genuine quest@sto whethethe conditionsof the emergency
evacuation wersufficiently serious to constitute an Eighth Amendment violat®laintiffs and
correction officersn Housing Block Atestified they were forced to breathe thick, black smoke
for hours in the housing block. Indeed, they testified it was difficult to see dhéread the
state defendants concede the housing block lost power and the windows would not open.
Plaintiffs daim these conditions occurred as early as 2:00 a.m. and lasted until 5:30 or 6:00 a.m.
when the evacuation was complete. Assuming the truth of that timaknatiffs were exposed
to noxious smoké&or between three arfdur hours.

The state defendandspute the severity and length of the smoke expostireyclaim
the smoke did not interfereoticeablywith the ability to see or breathea fact, they arguehat
is proven by the sheer size of the facility, that firefighters did not weathibrgappaatuses,
and the lack of fatal or litghreatening injuries. They also argue plaintiffs were exposed to
smoke for a much shorter period of tithan plaintiffs maintain becausenoke was not reported
until close to 3:00 a.m.

Suchdisagreementlainly reveals the existence of a genuine issue of material-fact
namely, whethethe conditions of plaintiffs’ evacuation posed a substantial risk of serious harm.

2. Mens Rea&Component

The mengeacomponent is satisfied by showing “the defendant ‘acted with more than

mere negligence’ by, for instance, ‘knowing of, and disregarding, ansaxeessk to inmate

health or safety.”Garraway v. Griffin 707 F. App’x 16, 19 (2d Cir. 2017) (summary order)

(alterations omitted) (quoting/alker v. Schult, 717 F.3d at 125). “Evidence that a risk was
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obvious or otherwise must have been known to a defendant may be sufficient for a éadbfind

conclude that the defendant was actually aware of the n&alker v. Schult, 717 F.3d at 125

(internal quotation omitt.

Plaintiffs have offered sufficient evidence to permit a reasonable juronttucke Supt.
Heath and Morrisvas aware of the harm plaintiffs faced during the emergency evacaation
disregardedherisk to plaintiffs’ health and safefy.It is undisputed that both Supt. Heath and
Morris knew about the fire and subsequent evacuatioen they were contacted in the early
hours of April 18, 2011. Supt. Heatbncedes hpatrticipated in but did not direct the
evacuation effortsMorris testified hedid not consult with anyone regarding the inmate
evacuatio and instead went to the site of the fire. Indeed, Morris testified in his depdséion t
he did not know whether the evacuation plan was properly implemeBeshuseSupt. Heath
and Morris were both charged with overseeing and directing emergencytesacu to fire,
their actions during the evacuation coglde rise to the inferendbat theyknew plaintiffs were
being exposed to dangerously heavy smoke, yet delibefaiielgto ensure inmates were
quickly and safely evacuated.

B. Qualified Immunity

The state defendan@rgumentthatthey are entitled to qualified immunity also fails.

5 The Court finds the deliberate indifference standard, not the malicious anccSatisti
standard, applies to plaintiffs’ Eighth Amendment clairtiss well-settled that conditions of
confinement claims call for @eliberate indifference standard, Farmer v. BrenBat U.S. at
834, and fire safety conditions are usually analyzed as conditions of confinemmist £
e.g, Candelaria v. Coughlin, 1996 WL 88555, at *10 (S.D.N.Y. Mar. 1, 13@@hnlsoCollins
v. Homestead Corr. Inst., 452 F. App’x 848, 850 (11th Cir. 2011) (applying deliberate
indifference standard to emergency evacuation claim). The state defendantefgr
heightened malicious and sadistic intent standard r@fiegses concerning prison riots and
excessive forgevhich are not applicable here.
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Qualified immunity shields government officials whose conduct “does not violate clearly
established statutory or constitutional rights of which a reasonable person weeikhban.”

Harlow v. Fitzgerald457 U.S. 800, 818 (1982). The scope of qualified immunity is broad, and

it protects “all but the plainly incompetent or those who knowingly violate the law.leial
Briggs 475 U.S. 335, 341 (1986). A qualified immunity defense is established where “(a) the
defendant’s action did not violate clearly established & (b) it was objectively reasonable for

the defendant to believe that his action did not violate such law.” Tierney v. Davidson, 133 F.3d

189, 196 (2d Cir. 1998):Where a factual issue exists on the issue of motive or intent, a
defendant’s motion for summary judgment on the basis of qualified immunity must fail.”

Johnson v. Ganim, 342 F.3d 105, 117 (2d Cir. 20889alsoAtkins v. Cty. of Orange, 372 F.

Supp. 2d 377, 403—-04 (S.D.N.Y. 2005) (precluding summary judgment on defense of qualified

immunity as to plaintiff's excessive force claimjf'd sub nom. Bellotto v. Cty. of Orange, 248

F. App’x 232 (2d Cir. 2007) (amended summary order).

Here thereis a genuie issue of material facegardingwhether defendants acted with
deliberatandifference. Thereforethis Courtcannot determine at this time whether it was
objectively reasonable for defendants to believe that their acts were lawful.

Accordingly,the statalefendants’ motion for summary judgment on the basis of
gualified immunity is denied.

C. Personal Involvement

Finally, Supt. Heath and Morrage not entitled to summary judgméait lack of
personal involvementdzause aeasonable jury could find Supt. Heath and Matisctly

participatedn thealleged constitutional violation
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To prevail on &ection 1983 claim, a plaintiff mudemonstrate defendant’s personal

involvement in the claimed violation of his Eighth Amendment rig@sullon v. City of New

Haven 720 F.3d 133, 138 (2d Cir. 2013). A plaintiff can demonstrate the personal involvement
of a supervisory defendawith evidence thatthe defendant participated directly in the alleged

constitutional violatioti Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1999)irect

participation can includé@rdering or helping others to do the unlawful acts, rather than doing

them [oneself].” Provost v. City of Newburgh, 262 F.3d 146, 155 (2d Cir. 208ibwever,

supervisory officials may not be held liable merely because they werpasition of authority.

Wright v. Smith 21 F.3d 496, 501 (2d Cir. 1994).
1. Supt. Heath

The undisputed facts shawat Supt. Heatlparticipated irthe evacuation He arrived at
Sing Sing at 4:15 a.m., about twenty-five minutes after the inmates’ evacuation b8g#h a
a.m. and more than an hour before it ended between 5:30 a.m. and 6:0@Gdy@nadsisted
other officers irthe evacuatioiby directing inmates to the holding areaated on the health
and safety of already evacuated inmates, and monitored the process of hooking wprited ele
generators to clear out the smoke conditiolainfffs have offered evidence that because of
Supt. Heath’s role as the facility’s supeentlent in fires and other emergesche had the
authority to change or alter the course of the evacuation. Indeed, in the evérg,afrader the

red bookplan, the watch commander is directed to first notify tiesintendent.

6 Although the Second Circuit has found other actions taken by supeméefendants
may also constitute personal involvemehg Court need not address these other theories of
liability becauseéhe Court previously found they were not alleged in the plaintiffs’ SCAC and
they are incompatible with plaintiffs’ emergency evacuation cldfgeeJanuary 22, 2016,
Opinion & Order at 14
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The state defendants arghatbecause Supt. Heath did not initially order the evacuation,
Supt. Heath’s participation is not sufficient to subject him to liabilithat argument relies on an
unduly narrow construction of plaintiffs’ evacuation claim, which concerns more thahgust
initial decision whether and when to evacuate but also whethtatéiey of evacuation
complied with the standards of the Eighth Amendment. A reasonable jury could find Supt.
Heath was personally involved in the underlying Eighth Amendment violation.

2. Morris

Although the question of Morris’s involvementtimealleged constitutional violation is
closer, plaintiffs have raised a genuine issumaterial fact as to Morris’s involvemenAs
directed under the fire safety plan, officers notified Morris about the fire acdai@n. Morris
arrived at Sing Sing shortly before 5:00 awhile officers were still evacuating themates.
Morris retrievel the fire truck and even after learning the fire had been extinguishent
directly the site of the fireA reasonable jury could find those actions constitute direct
involvement in thalleged constitutional violation.

Accordingly, because a reasonable jury could find that Supt. Heath and Morris were
personally involved in the allegedly unconstitutional evacuation, the state defénuatids for
summary judgmerfor lack of personal involvement is denied.

V. Eighth Amendmeninjunctive ReliefClaim

The state defendants argue they are entitled summary judgntenheaslaim for
injunctive relief to correctheongoing Eighth Amendment violations whiallegedlyplague

Sing Sing'sfire safety regimé

! It is well-settled in this Circuit that inates no longer incarcerated at a prison facility

cannot seek injunctive relief as to that facili§eePrins v. Coughlin, 76 F.3d 504, 506 (2d Cir.
1996). As of thdiling of the instant motions, only Garcia, Kazigo, and Norris remained
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For the following reasondh¢é Court agrees.

A. Legal Standard

Federal courts can order prospective relief “in any civil action with respecison
conditions,” provided it “extend[s] no further than necessary to correct the violatioa of t
Federal right of a particular plaintiff or plaintiffs.” 18 U.S.C. § 3626(a).

To pursuea claim forinjunctive relieffrom unconstitutional conditions of confinemeat,
plaintiff must show an “objective assessment of prison conditions compels the conclusion that

inmates are being subjected to unreasonable safety ri€ksiglio v. Thomas, 657 F. Supp.

409, 414 (S.D.N.Y. 1987). “[F]ire safety conditions that are ‘adequate,” and do not subject
detainees to eonstant, imminentisk of death or injury” do not violate the Eighth Amendment.
Id. at 413. Therefore, “not every deviatidnom ideally safeconditions constitutions a violation

of the Constitution.”ld. at 414 (quotingantana v. Collaz&14 F.2d 1172, 1183 (1Gir.

1983)). As a general matter, “the federal courts must avoid becoming enmeshed imutieemi
of prison operations, and should decline to second-guess prison administrators in thenopferati

correctional facilities Id. (citing Bell v. Wolfish 441 U.S. 520, 562 (1979)).

To objectively assess whether a prison’s fire safety regime subjectestoat
unreasonable safety risks, courts have considered the following factorscilihesfahysical

structure and potential fire hazardegRuiz v. Eselle, 679 F.2d 1115, 1152 (5th Cir. 1982)

inmate overcrowdingseeFischer v. Winter, 564 F. Supp. 281, 289 (N.D. Cal. 1983ilable

incarcerated abing Sing. Furthermore, as discussed above, Garcia and Kazigo failed to exhaust
administrative remedies, and their claims are dismissed with prejudice. Agtprdiaims for
injunctive relief by plaintiffs Garcia, Kazigo, Caldarola, Elufe, Jamesatiz,@onilla,

Grangier, Williams, Holmes, Coronado, Thompson, and Johnson are moot. However, because
Norris still remains incarcerated at Sing Sing and may pursue injunctivie tiedi€Court

addresses plaintiff Norris’s claim.
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fire safety mechanisms such as alarms and sprinkler§&meglio v. Thomas, 657 F. Supgt.

414; the evacuation plaseeToussaint v. McCarthy, 597 F. Supp. 1388, 1410 (N.D. Cal. 1984);

officers’ trainingin the event of a fireseeMabery v. Keang1998 WL 148386, at *6 (S.D.N.Y.

Mar. 30, 1998); and the occurrence of regular fire dskgWomen Prisoners of D.C. Dep't of

Corr. v. Dstrict of Columbia, 877 F. Supp. 634, 669 (D.D.C. 1994yxated in partmodified in

part 899 F. Supp. 659 (D.D.C. 1995).
In assessing these factorsurts have fountire safetyconditionsviolated contemporary

standards of decency and required injunctive relief viln@iates were exposed $erious fire

hazardsvithout an established evacuation procedure. For instance, in Women Prisoners of the

District of Columbia Deprtmern of Correctionsv. District of Columbiathedistrict court found

the prison’s fire safety regime violated constitutiostahdarddecausdi) the dormitories were
overcrowded;i{) the walls could not contain a fire within any rooii;) ©nly one fire exit
consistently remained unlocked;)the building haadho fire alarm systeror sprinkler system;
and (v)fire drills had notbeenconducted withirthe pasiyear See877 F.Supp.at669. Another
court founda prison’s regime violated constitutional standdoelsausei) its cellswere replete
with fire hazards; (Jithe prison had no evacuation proceduneat leasino testedprocedures

and (i) multiple fire-related fatalitiehiadoccurred SeeToussaint v. McCarthy, 597 F. Sup.

141Q seealsoFischer v. Winter564 F. Suppat290 (finding overcrowdindack of staff

trainingin emergencyools and evacuation, obstruction of exit ways and deoid a
“particularly cumbersome&vacuabn procedure required injunctive relief).

Courts have also fourttiatinjunctive relief is appropriateehenmultiple fire safety

mechanisms such as alarms and sprinklers were inopef@aity, v. Farrelly957 F. Supp. 727,

737 (D. Vt. 1997) (finding constitutional violation whtre cell locking devices, manual alarm
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systems, smoke dampers, and heat detectors welrandg; seealsoCapps v. Atiyeh, 559 F.

Supp. 894, 915 (DOr. 1983) (findingconstitutionaliolation when structurevas oldand
susceptible to firesmoke detectorandalarm systenmwere inoperableemergency exits ere
inaccessible; ankkdder did not reach the groynd

However courts assessing prisons wighwer defects—even if those defects contravened
private or state fire codeshaveoften found those conditions did not violate Eighth Amendment
standard®r require injunctive relief Ruiz v. Estelle679 F.2dat 1152 (no constitutional
violation despite few availablé emergencyexits); Miles v. Bell, 621 F. Supp. 51, 65 (D. Conn.
1985) (no constitutional violation despite staff shortage and violation ofiresresistant
laundry roon). Indeed, violations of state or private codes on their own do not necessarily

require injunctive relief._Patin v. LeBlanc, 2012 WL 3109402, at *17 (E.D. La. May 18, 2012),

reportandrecommendatioadopted, 2012 WL 3109398 (E.D. La. July 31, 2012).

B. Analysis

State defendants are entitled to summary judgment as to the injunctive relief claim
brought by plaintiff Norristhe only plaintiff who can still pursue this reliéfecause there is no
genuine issue of aterial fact as to the adequacy of Sing Sing'’s fire safety procedures.

It is undisputedsing Singhas &unctioning fire alarm systenfire safety equipment
located throughout the facility—including standpipes, éxénguishers, flashlightemergency
lighting, and a fire truck—annhultiple fire exits The state defendant®cords demonstrate
officers regularlycheck this equipment. ighsin English and Spanigtepict theprimary and
secondary emergency evacuation routes throughout Sing Sing and shosatiomof various
fire safety equipmentSing Sing also maintains a fire safety pédong with ahreepage

summary of that plaim the red bookor reference in emergency situations
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Not only is everyorrection officer trained in fire safety at the academg at their
orientation to Sing Sing, but Sing Sing emplaysll-time fire safety officerto oversee a
dedicated fire response tearfnabout sixtytwo specially trained correction officerat least
some members of the fire response team are on duty during all threat®ung Sing. Sing
Sing also maintainarelationship with théocal Ossining Fire DepartmentOfficers conduatd
or simulatel fire drills and evacuation @l housing block galleries 583 times between 2010 and

2016, roughly 83 times a yeaBeeWomen Prisoners of D.C. Dep't of Corr. v. D.C., 877 F.

Supp.at653 (finding no fire drills for a calendar year violated Eighth Amendment st@s)dar
These and other fire safety procedurase been positivelgvaluated by DOCCS every year and
by the American Correctional Associatiemery three yearsince at least 2010

Furthermore, since the fiaecurred, Sing Sing has revised its evacuation plan and
constructed a secure route between Housing Block A and the Housing BlocktB gaetuate
inmates to an open-air area surrounded by guard towers for apprepnalationsupervision.
Other improvements to the windows, the lighting, the manual locks on the cells, andktug bac
generatoappear to resolve some of the probleftegad to have occurrad the April 18, 2011,
emergency evacuation.

Plaintiff Norris argues Sing Sing’s current fire safety regimsgll falls short of
constitutional standardsecause Sing Sin@ maintains an inadequate fire safety plan waiibh
enougHfire drills, (ii) lacksphysical improvements including updated ventilation and fire
suppression systerand (iii) in the event of power outage, lackblock-wide automated cell
release mechanism or a working public address sydttawever, br the reasons discussed
below, plaintiff Norris has notaisal a genuingssueof material facthat inmatesre currently

being subjected to unreasonable safety tisésviolate the Eighth Amendment.
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First, for the reasons discussed ab@iaintiff Norris has notaised agenuine issue of
material fact as to the constitutionality®ihg Sing’s fire safety plaand fire drills Although
DOCCSDirective 4060requiresthat Sing Singfficials maintain the fire safety plan in the red
book, which the state defendaathmitis not done, thigailureis not a constitutional violation.
The Eighth Amendment does not mandate a specific location for a fire safetiyt plenply
requiresthat officials haveone.

Secondplaintiff Norris has not shown additional physical improvemdikies anupdated
ventilation and fire suppression system are required by the Constitution. It ipuiadithat
Sing Sing’s system has othghysical featuret suppress a fire, includingewwindows,a
suppression system in common aragandpipes, firextinguishers, and a fire truck.sAanother
district courthasrecognized, an overall smoke management systenore constitutionally

significant than a&inglesuppression systengeeConiglio v. Thomas, 657 F. Supp. at 414

(finding constitutional violation because of lack of smoke barrier and systerectived smoke
management but not because a sprinkler system was not available).

Third, plaintiff Norris fails to showa block-wide automated cell release and a working
public address system in the event of a power ousaganstitutionally mandatedn addition,
the record shows Sing Sing has sought to buttress the back-up power systenuréheffaihich
contributed to the problems in the emergency evacuation, by improving the connectiearbetw
the main system and the bagg generator.Sing Sing has also improvéd emergency lights,
batterypowered radigsand upgradethanual cell releas® ensure a timely evacuatiomthe
event of another power outage.

Finally, daintiff’s fire safety expert Robert Rowe opines that Sing Sing’s fire safety

regimedoes not comply with the Fire Code of New York or Directive 4060. However, it is well
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setled that the Eighth Amendment does not constitutionalize state codes or other.policies

French v. Owens, 777 F.2d 1250, 1257 (7th Cir. 1986) (noting that the Eighth Amendment “does

not constitutionalize the Indiana Fire Code. Nor does it require camgiatpliance with the
numerous OSHA regulations”

Thus, on the record in this case, the Court finds plaiNbffis hasnotraised a genuine
issue thaing Sings fire safety systens constitutionallyinadequate Accordingly, the state
defendantare entitled teummary judgment oplaintiffs’ claims for injunctive relief

V. C.O. SumpteMyerss Motion for Summary Judgment

C.O. SumpterMyers’smotion for simmaryjudgmentis denied.
In her motionC.O. SumpterMyersseeks summarudgment on the ground that
plaintiffs fail “to allege plausible facts supporting any constitutional claim,” while citing to the

legal standards set forth in Ashcroft v. Igbal, 556 U.S. 662 (2009 Belhdtlantic v.

Twombly, 550 U.S. 544 (2007). Those standards are not applicable to a motion for summary
judgment and C.O. Sumptbtyersotherwise fasto carry hetburden to establish the absence of
any dispute of material fact.
CONCLUSION

The state dfendants’ motioior summary judgment is GRANTED IN PART AND
DENIED IN PART.

C.0O. Sumpter-Myers’ motion for summary judgment is DENIED.

Claims brought by plaintiff&arcia, Elufe, and Kazigare DISMISSED WITH

PREJUDICE
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Defendants Fischer, Capra, Keyser Jr., and Winship are entitled to summargnpudgm
plaintiffs’ claims for injunctive relief concerningurrentfire safety and emergency evacuation
protocol at Sing Sing.

Plaintiffs’ only remaining claim iagainst defendants Heatorris, and SumpteMyers
concerningplaintiffs’ emergency evacuationom Housing Block A on April 18, 2011.

All counsel are directed to appear for apémnson conference in Courtroom 620 at the
United State€ourthousen White Plainson October 11, 20191 41:30 a.m.at which time the
Court will address all remaining case management and schedulingassueb as the question
of whetherpro bonocounsel will remain in the case for trial.

The Clerk is directed tf) terminate plaintiffSGarcia, Elufe, and Kazigdii) terminate
defendants Fischer, Capra, Keyser Jr., and Winship, antijnate the motiond®ocs.
##152, 165).

Dated: SeptembeB, 2019
White Plains, NY

SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge
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	2:55 a.m.  A correction officer notified Sgt. Orrico and Lt. Theriault of the smoke in Housing Block C, prompting Orrico and Theriault to go to Housing Block C, where they saw smoke escaping from a floor vent near the door.  When they opened the door ...
	2:55 a.m.  A correction officer notified Sgt. Orrico and Lt. Theriault of the smoke in Housing Block C, prompting Orrico and Theriault to go to Housing Block C, where they saw smoke escaping from a floor vent near the door.  When they opened the door ...
	3:00 a.m.  Sgt. Moss called the Ossining Fire Department.  Sgt. Orrico began evacuating the inmates from Housing Block C.
	3:00 a.m.  Sgt. Moss called the Ossining Fire Department.  Sgt. Orrico began evacuating the inmates from Housing Block C.
	3:30 a.m.  Ossining firefighters arrived at Sing Sing and an officer took them to the fire in Housing Block C’s basement. Once the fire was under control, Sgt. Moss accompanied the firefighters to Housing Block A.
	3:30 a.m.  Ossining firefighters arrived at Sing Sing and an officer took them to the fire in Housing Block C’s basement. Once the fire was under control, Sgt. Moss accompanied the firefighters to Housing Block A.
	3:40 a.m.  Ossining firefighters advised Sgt. Moss to evacuate the officers and inmates from Housing Block A.
	3:40 a.m.  Ossining firefighters advised Sgt. Moss to evacuate the officers and inmates from Housing Block A.
	3:50 a.m.  Sgt. Moss directed the Housing Block A evacuation with the four correction officers on duty.  According to the state defendants, the block’s cell doors can usually be opened simultaneously and remotely using the main power system or the bac...
	3:50 a.m.  Sgt. Moss directed the Housing Block A evacuation with the four correction officers on duty.  According to the state defendants, the block’s cell doors can usually be opened simultaneously and remotely using the main power system or the bac...
	Sgt. Moss soon requested additional officers for assistance in the evacuation.  Because the power was out, the officers went cell by cell through Housing Block A and unlocked each cell individually using one of the four t-keys.  Sgt. Moss directed tha...
	Sgt. Moss soon requested additional officers for assistance in the evacuation.  Because the power was out, the officers went cell by cell through Housing Block A and unlocked each cell individually using one of the four t-keys.  Sgt. Moss directed tha...
	Some plaintiffs testified they were among those evacuated to the gym.  According to those plaintiffs, for several hours, the gym also had no power and was filled with smoke.  They claim there was no supervision and plaintiffs were surrounded by violen...
	Some plaintiffs testified they were among those evacuated to the gym.  According to those plaintiffs, for several hours, the gym also had no power and was filled with smoke.  They claim there was no supervision and plaintiffs were surrounded by violen...
	4:00 a.m.  Supt. Heath and Morris, the fire safety officer, were alerted about the fire and evacuation.
	4:00 a.m.  Supt. Heath and Morris, the fire safety officer, were alerted about the fire and evacuation.
	4:15 a.m.  Supt. Heath, who was staying in nearby DOCCS-provided housing in Ossining, arrived at Sing Sing.  He assisted in the evacuation efforts by directing inmates to the holding areas, checking on the officers and inmates in the Housing Block A g...
	4:15 a.m.  Supt. Heath, who was staying in nearby DOCCS-provided housing in Ossining, arrived at Sing Sing.  He assisted in the evacuation efforts by directing inmates to the holding areas, checking on the officers and inmates in the Housing Block A g...
	4:53 a.m.  Morris, who lived about thirty miles from Sing Sing, arrived at the facility.  Morris testified in his deposition he retrieved the facility’s fire truck and came upon the chief of the Ossining Fire Department who informed Morris that the fi...
	4:53 a.m.  Morris, who lived about thirty miles from Sing Sing, arrived at the facility.  Morris testified in his deposition he retrieved the facility’s fire truck and came upon the chief of the Ossining Fire Department who informed Morris that the fi...
	III. Improvements After the Fire
	III. Improvements After the Fire
	IV. Sing Sing’s Current Fire Safety Regime
	IV. Sing Sing’s Current Fire Safety Regime
	Sing Sing’s fire safety regime is governed by DOCCS Directive 4060, titled Facility Fire Prevention, which sets out the minimum safety requirements each facility must have in place regarding fire safety and prevention.2F   Sing Sing divides its fire s...
	Sing Sing’s fire safety regime is governed by DOCCS Directive 4060, titled Facility Fire Prevention, which sets out the minimum safety requirements each facility must have in place regarding fire safety and prevention.2F   Sing Sing divides its fire s...
	A. Directive 4060
	A. Directive 4060
	The red book plan, which has not materially changed since 2011, includes instructions for staff who discover the fire and monitor the fire alarm system, the watch commander, and the security supervisor responsible for the affected area.  The plan note...
	The red book plan, which has not materially changed since 2011, includes instructions for staff who discover the fire and monitor the fire alarm system, the watch commander, and the security supervisor responsible for the affected area.  The plan note...
	B. Physical Features
	B. Physical Features
	Sing Sing maintains several physical features that are intended to ensure fire safety.  The facility has a fire alarm system and multiple fire exits.  Fire hydrants are installed throughout the facility.  Emergency lights, portable fire extinguishers,...
	Sing Sing maintains several physical features that are intended to ensure fire safety.  The facility has a fire alarm system and multiple fire exits.  Fire hydrants are installed throughout the facility.  Emergency lights, portable fire extinguishers,...
	C. Written Fire Safety Materials
	C. Written Fire Safety Materials
	In addition to the three-page fire safety plan in the red book, Sing Sing posts signs in English and Spanish depicting primary and secondary emergency evacuation routes throughout the prison.  These signs also show in English the locations of fire ala...
	In addition to the three-page fire safety plan in the red book, Sing Sing posts signs in English and Spanish depicting primary and secondary emergency evacuation routes throughout the prison.  These signs also show in English the locations of fire ala...
	D. Sing Sing’s Training and Fire Response Team
	D. Sing Sing’s Training and Fire Response Team
	All correction officers receive training on fire emergencies when they are at the Correctional Services Training Academy.  Sing Sing also maintains a fire response team—correction officers specifically designated and trained to respond to fires and ot...
	All correction officers receive training on fire emergencies when they are at the Correctional Services Training Academy.  Sing Sing also maintains a fire response team—correction officers specifically designated and trained to respond to fires and ot...
	In 2018, about sixty-two correction officers comprised the fire response team—the team was about the same size in 2011.  Of those, about thirteen officers were classified as advanced firefighters and the remaining officers were trained in only basic f...
	In 2018, about sixty-two correction officers comprised the fire response team—the team was about the same size in 2011.  Of those, about thirteen officers were classified as advanced firefighters and the remaining officers were trained in only basic f...
	Sing Sing also works with members of the Ossining Fire Department to facilitate aid in the event of an emergency.  Fire department personnel annually review the fire and safety plan.
	Sing Sing also works with members of the Ossining Fire Department to facilitate aid in the event of an emergency.  Fire department personnel annually review the fire and safety plan.
	E. Internal Evaluations and External Accreditations
	E. Internal Evaluations and External Accreditations
	DISCUSSION
	DISCUSSION
	I. Legal Standards
	I. Legal Standards
	II. Exhaustion
	II. Exhaustion
	II. Exhaustion
	Defendants argue three plaintiffs—Elufe, Garcia, and Kazigo—did not properly exhaust their administrative remedies and their claims should be dismissed.
	Defendants argue three plaintiffs—Elufe, Garcia, and Kazigo—did not properly exhaust their administrative remedies and their claims should be dismissed.
	The Court agrees.
	The Court agrees.
	Under the Prison Litigation Reform Act, “[n]o action shall be brought with respect to prison conditions under . . . Federal law[] by a prisoner confined in any jail, prison, or other correctional facility until such administrative remedies as are avai...
	Under the Prison Litigation Reform Act, “[n]o action shall be brought with respect to prison conditions under . . . Federal law[] by a prisoner confined in any jail, prison, or other correctional facility until such administrative remedies as are avai...
	For a New York state prisoner to exhaust his claim, he must comply with the three steps of New York’s Inmate Grievance Program (“IGP”) by (i) submitting a complaint to the clerk of the Inmate Grievance Resolution Committee (“IGRC”) within twenty-one d...
	For a New York state prisoner to exhaust his claim, he must comply with the three steps of New York’s Inmate Grievance Program (“IGP”) by (i) submitting a complaint to the clerk of the Inmate Grievance Resolution Committee (“IGRC”) within twenty-one d...
	The IGP supervisor or IGRC may consolidate like grievances and assign those grievances a single grievance calendar number.  (Doc. #185-67 (“DOCCS Directive 4040”) at 6).  The consolidated grievance materials must include a list of every inmate whose g...
	The IGP supervisor or IGRC may consolidate like grievances and assign those grievances a single grievance calendar number.  (Doc. #185-67 (“DOCCS Directive 4040”) at 6).  The consolidated grievance materials must include a list of every inmate whose g...
	To withstand summary judgment, a plaintiff must offer more than conclusory allegations that he or she has exhausted administrative remedies.  See, e.g., Bennett v. James, 737 F. Supp. 2d 219, 226 (S.D.N.Y. 2010) (granting summary judgment on exhaustio...
	To withstand summary judgment, a plaintiff must offer more than conclusory allegations that he or she has exhausted administrative remedies.  See, e.g., Bennett v. James, 737 F. Supp. 2d 219, 226 (S.D.N.Y. 2010) (granting summary judgment on exhaustio...
	DOCCS records indicate plaintiffs Garcia, Elufe, and Kazigo failed to exhaust administrative remedies and these plaintiffs raise no genuine dispute otherwise.  Although Garcia timely filed a grievance to the IGP concerning the fire, DOCCS records indi...
	DOCCS records indicate plaintiffs Garcia, Elufe, and Kazigo failed to exhaust administrative remedies and these plaintiffs raise no genuine dispute otherwise.  Although Garcia timely filed a grievance to the IGP concerning the fire, DOCCS records indi...
	Accordingly, the Court finds defendants have shown plaintiffs Garcia, Elufe, and Kazigo failed to exhaust administrative remedies.  Because the time in which these plaintiffs could have exhausted administrative remedies has long since passed, all clai...
	Accordingly, the Court finds defendants have shown plaintiffs Garcia, Elufe, and Kazigo failed to exhaust administrative remedies.  Because the time in which these plaintiffs could have exhausted administrative remedies has long since passed, all clai...
	III. Damages Claim
	III. Damages Claim
	Plaintiffs’ only remaining damages claim proceeds against Supt. Heath, Morris, and C.O. Sumpter-Myers on the theory that these defendants were deliberately indifferent to the risk of exposing plaintiffs to heavy smoke for several hours during the emer...
	Plaintiffs’ only remaining damages claim proceeds against Supt. Heath, Morris, and C.O. Sumpter-Myers on the theory that these defendants were deliberately indifferent to the risk of exposing plaintiffs to heavy smoke for several hours during the emer...
	The state defendants argue they are entitled to summary judgment on these conditions of confinement claims, because, as a matter of law, (i) plaintiffs have not satisfied either the objective or the mens rea components of their Eighth Amendment claim,...
	The state defendants argue they are entitled to summary judgment on these conditions of confinement claims, because, as a matter of law, (i) plaintiffs have not satisfied either the objective or the mens rea components of their Eighth Amendment claim,...
	The Court disagrees.  Plaintiffs’ damages claim cannot be resolved on summary judgment because genuine issues of material fact exist as to whether plaintiffs’ emergency evacuation was sufficiently serious, and whether Supt. Heath and Morris had a suff...
	A. Objective and Mens Rea Elements
	Genuine issues of material fact on both the objective and mens rea elements of an Eighth Amendment violation preclude an award of summary judgment in the state defendants’ favor.
	The Court disagrees.  Plaintiffs’ damages claim cannot be resolved on summary judgment because genuine issues of material fact exist as to whether plaintiffs’ emergency evacuation was sufficiently serious, and whether Supt. Heath and Morris had a suff...
	The Court disagrees.  Plaintiffs’ damages claim cannot be resolved on summary judgment because genuine issues of material fact exist as to whether plaintiffs’ emergency evacuation was sufficiently serious, and whether Supt. Heath and Morris had a suff...
	A. Objective and Mens Rea Elements
	Genuine issues of material fact on both the objective and mens rea elements of an Eighth Amendment violation preclude an award of summary judgment in the state defendants’ favor.
	To establish a violation of Eighth Amendment rights, an inmate must satisfy an objective prong and a mens rea prong.  Namely, an inmate must show (i) “a deprivation that is ‘objectively, sufficiently serious’ that he was denied ‘the minimal civilized ...
	To establish a violation of Eighth Amendment rights, an inmate must satisfy an objective prong and a mens rea prong.  Namely, an inmate must show (i) “a deprivation that is ‘objectively, sufficiently serious’ that he was denied ‘the minimal civilized ...
	1. Objective Component
	1. Objective Component
	To satisfy the objective element, “the inmate must show that the conditions, either alone or in combination, pose an unreasonable risk of serious damage to his health.”  Walker v. Schult, 717 F.3d 119, 125 (2d Cir. 2013) (internal citation omitted).  ...
	To satisfy the objective element, “the inmate must show that the conditions, either alone or in combination, pose an unreasonable risk of serious damage to his health.”  Walker v. Schult, 717 F.3d 119, 125 (2d Cir. 2013) (internal citation omitted).  ...
	Plaintiffs have raised a genuine question as to whether the conditions of the emergency evacuation were sufficiently serious to constitute an Eighth Amendment violation.  Plaintiffs and correction officers in Housing Block A testified they were forced...
	Plaintiffs have raised a genuine question as to whether the conditions of the emergency evacuation were sufficiently serious to constitute an Eighth Amendment violation.  Plaintiffs and correction officers in Housing Block A testified they were forced...
	The state defendants dispute the severity and length of the smoke exposure.  They claim the smoke did not interfere noticeably with the ability to see or breathe—a fact, they argue, that is proven by the sheer size of the facility, that firefighters d...
	The state defendants dispute the severity and length of the smoke exposure.  They claim the smoke did not interfere noticeably with the ability to see or breathe—a fact, they argue, that is proven by the sheer size of the facility, that firefighters d...
	Such disagreement plainly reveals the existence of a genuine issue of material fact—namely, whether the conditions of plaintiffs’ evacuation posed a substantial risk of serious harm.
	Such disagreement plainly reveals the existence of a genuine issue of material fact—namely, whether the conditions of plaintiffs’ evacuation posed a substantial risk of serious harm.
	2. Mens Rea Component
	2. Mens Rea Component
	Plaintiffs have offered sufficient evidence to permit a reasonable juror to conclude Supt. Heath and Morris was aware of the harm plaintiffs faced during the emergency evacuation and disregarded the risk to plaintiffs’ health and safety.4F   It is und...
	Plaintiffs have offered sufficient evidence to permit a reasonable juror to conclude Supt. Heath and Morris was aware of the harm plaintiffs faced during the emergency evacuation and disregarded the risk to plaintiffs’ health and safety.4F   It is und...
	B. Qualified Immunity
	B. Qualified Immunity
	The state defendants’ argument that they are entitled to qualified immunity also fails.
	The state defendants’ argument that they are entitled to qualified immunity also fails.
	Qualified immunity shields government officials whose conduct “does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  The scope of qualif...
	Qualified immunity shields government officials whose conduct “does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  The scope of qualif...
	Qualified immunity shields government officials whose conduct “does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  The scope of qualif...
	Here, there is a genuine issue of material fact regarding whether defendants acted with deliberate indifference.  Therefore, this Court cannot determine at this time whether it was objectively reasonable for defendants to believe that their acts were ...
	Here, there is a genuine issue of material fact regarding whether defendants acted with deliberate indifference.  Therefore, this Court cannot determine at this time whether it was objectively reasonable for defendants to believe that their acts were ...
	Accordingly, the state defendants’ motion for summary judgment on the basis of qualified immunity is denied.
	Accordingly, the state defendants’ motion for summary judgment on the basis of qualified immunity is denied.
	C. Personal Involvement
	C. Personal Involvement
	Finally, Supt. Heath and Morris are not entitled to summary judgment for lack of personal involvement because a reasonable jury could find Supt. Heath and Morris directly participated in the alleged constitutional violation.
	Finally, Supt. Heath and Morris are not entitled to summary judgment for lack of personal involvement because a reasonable jury could find Supt. Heath and Morris directly participated in the alleged constitutional violation.
	To prevail on a Section 1983 claim, a plaintiff must demonstrate a defendant’s personal involvement in the claimed violation of his Eighth Amendment rights.  Grullon v. City of New Haven, 720 F.3d 133, 138 (2d Cir. 2013).  A plaintiff can demonstrate ...
	To prevail on a Section 1983 claim, a plaintiff must demonstrate a defendant’s personal involvement in the claimed violation of his Eighth Amendment rights.  Grullon v. City of New Haven, 720 F.3d 133, 138 (2d Cir. 2013).  A plaintiff can demonstrate ...
	To prevail on a Section 1983 claim, a plaintiff must demonstrate a defendant’s personal involvement in the claimed violation of his Eighth Amendment rights.  Grullon v. City of New Haven, 720 F.3d 133, 138 (2d Cir. 2013).  A plaintiff can demonstrate ...
	1. Supt. Heath
	1. Supt. Heath
	The undisputed facts show that Supt. Heath participated in the evacuation.  He arrived at Sing Sing at 4:15 a.m., about twenty-five minutes after the inmates’ evacuation began at 3:50 a.m. and more than an hour before it ended between 5:30 a.m. and 6:...
	The undisputed facts show that Supt. Heath participated in the evacuation.  He arrived at Sing Sing at 4:15 a.m., about twenty-five minutes after the inmates’ evacuation began at 3:50 a.m. and more than an hour before it ended between 5:30 a.m. and 6:...
	The state defendants argue that because Supt. Heath did not initially order the evacuation, Supt. Heath’s participation is not sufficient to subject him to liability.  That argument relies on an unduly narrow construction of plaintiffs’ evacuation cla...
	The state defendants argue that because Supt. Heath did not initially order the evacuation, Supt. Heath’s participation is not sufficient to subject him to liability.  That argument relies on an unduly narrow construction of plaintiffs’ evacuation cla...
	The state defendants argue that because Supt. Heath did not initially order the evacuation, Supt. Heath’s participation is not sufficient to subject him to liability.  That argument relies on an unduly narrow construction of plaintiffs’ evacuation cla...
	2. Morris
	2. Morris
	Although the question of Morris’s involvement in the alleged constitutional violation is closer, plaintiffs have raised a genuine issue of material fact as to Morris’s involvement.  As directed under the fire safety plan, officers notified Morris abou...
	Although the question of Morris’s involvement in the alleged constitutional violation is closer, plaintiffs have raised a genuine issue of material fact as to Morris’s involvement.  As directed under the fire safety plan, officers notified Morris abou...
	Accordingly, because a reasonable jury could find that Supt. Heath and Morris were personally involved in the allegedly unconstitutional evacuation, the state defendants’ motion for summary judgment for lack of personal involvement is denied.
	Accordingly, because a reasonable jury could find that Supt. Heath and Morris were personally involved in the allegedly unconstitutional evacuation, the state defendants’ motion for summary judgment for lack of personal involvement is denied.
	IV. Eighth Amendment Injunctive Relief Claim
	IV. Eighth Amendment Injunctive Relief Claim
	The state defendants argue they are entitled summary judgment as to the claim for injunctive relief to correct the ongoing Eighth Amendment violations which allegedly plague Sing Sing’s fire safety regime.6F
	The state defendants argue they are entitled summary judgment as to the claim for injunctive relief to correct the ongoing Eighth Amendment violations which allegedly plague Sing Sing’s fire safety regime.6F
	For the following reasons, the Court agrees.
	A. Legal Standard
	Federal courts can order prospective relief “in any civil action with respect to prison conditions,” provided it “extend[s] no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs.”  18 U.S.C. § ...
	For the following reasons, the Court agrees.
	For the following reasons, the Court agrees.
	A. Legal Standard
	Federal courts can order prospective relief “in any civil action with respect to prison conditions,” provided it “extend[s] no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs.”  18 U.S.C. § ...
	To pursue a claim for injunctive relief from unconstitutional conditions of confinement, a plaintiff must show an “objective assessment of prison conditions compels the conclusion that inmates are being subjected to unreasonable safety risks.”  Conigl...
	To pursue a claim for injunctive relief from unconstitutional conditions of confinement, a plaintiff must show an “objective assessment of prison conditions compels the conclusion that inmates are being subjected to unreasonable safety risks.”  Conigl...
	To objectively assess whether a prison’s fire safety regime subjects inmates to unreasonable safety risks, courts have considered the following factors:  the facility’s physical structure and potential fire hazards, see Ruiz v. Estelle, 679 F.2d 1115,...
	To objectively assess whether a prison’s fire safety regime subjects inmates to unreasonable safety risks, courts have considered the following factors:  the facility’s physical structure and potential fire hazards, see Ruiz v. Estelle, 679 F.2d 1115,...
	In assessing these factors, courts have found fire safety conditions violated contemporary standards of decency and required injunctive relief when inmates were exposed to serious fire hazards without an established evacuation procedure.  For instance...
	In assessing these factors, courts have found fire safety conditions violated contemporary standards of decency and required injunctive relief when inmates were exposed to serious fire hazards without an established evacuation procedure.  For instance...
	Courts have also found that injunctive relief is appropriate when multiple fire safety mechanisms such as alarms and sprinklers were inoperable.  Carty v. Farrelly, 957 F. Supp. 727, 737 (D. Vt. 1997) (finding constitutional violation when the cell lo...
	Courts have also found that injunctive relief is appropriate when multiple fire safety mechanisms such as alarms and sprinklers were inoperable.  Carty v. Farrelly, 957 F. Supp. 727, 737 (D. Vt. 1997) (finding constitutional violation when the cell lo...
	However, courts assessing prisons with fewer defects—even if those defects contravened private or state fire codes—have often found those conditions did not violate Eighth Amendment standards or require injunctive relief.  Ruiz v. Estelle, 679 F.2d at...
	However, courts assessing prisons with fewer defects—even if those defects contravened private or state fire codes—have often found those conditions did not violate Eighth Amendment standards or require injunctive relief.  Ruiz v. Estelle, 679 F.2d at...
	B. Analysis
	B. Analysis
	State defendants are entitled to summary judgment as to the injunctive relief claim brought by plaintiff Norris, the only plaintiff who can still pursue this relief, because there is no genuine issue of material fact as to the adequacy of Sing Sing’s ...
	State defendants are entitled to summary judgment as to the injunctive relief claim brought by plaintiff Norris, the only plaintiff who can still pursue this relief, because there is no genuine issue of material fact as to the adequacy of Sing Sing’s ...
	It is undisputed Sing Sing has a functioning fire alarm system, fire safety equipment located throughout the facility—including standpipes, fire extinguishers, flashlights, emergency lighting, and a fire truck—and multiple fire exits.  The state defen...
	It is undisputed Sing Sing has a functioning fire alarm system, fire safety equipment located throughout the facility—including standpipes, fire extinguishers, flashlights, emergency lighting, and a fire truck—and multiple fire exits.  The state defen...
	Not only is every correction officer trained in fire safety at the academy and at their orientation to Sing Sing, but Sing Sing employs a full-time fire safety officer to oversee a dedicated fire response team of about sixty-two specially trained corr...
	Not only is every correction officer trained in fire safety at the academy and at their orientation to Sing Sing, but Sing Sing employs a full-time fire safety officer to oversee a dedicated fire response team of about sixty-two specially trained corr...
	Not only is every correction officer trained in fire safety at the academy and at their orientation to Sing Sing, but Sing Sing employs a full-time fire safety officer to oversee a dedicated fire response team of about sixty-two specially trained corr...
	Furthermore, since the fire occurred, Sing Sing has revised its evacuation plan and constructed a secure route between Housing Block A and the Housing Block B yard to evacuate inmates to an open-air area surrounded by guard towers for appropriate vent...
	Furthermore, since the fire occurred, Sing Sing has revised its evacuation plan and constructed a secure route between Housing Block A and the Housing Block B yard to evacuate inmates to an open-air area surrounded by guard towers for appropriate vent...
	Plaintiff Norris argues Sing Sing’s current fire safety regime still falls short of constitutional standards because Sing Sing (i) maintains an inadequate fire safety plan with not enough fire drills, (ii) lacks physical improvements including updated...
	Plaintiff Norris argues Sing Sing’s current fire safety regime still falls short of constitutional standards because Sing Sing (i) maintains an inadequate fire safety plan with not enough fire drills, (ii) lacks physical improvements including updated...
	First, for the reasons discussed above, plaintiff Norris has not raised a genuine issue of material fact as to the constitutionality of Sing Sing’s fire safety plan and fire drills.  Although DOCCS Directive 4060 requires that Sing Sing officials main...
	First, for the reasons discussed above, plaintiff Norris has not raised a genuine issue of material fact as to the constitutionality of Sing Sing’s fire safety plan and fire drills.  Although DOCCS Directive 4060 requires that Sing Sing officials main...
	First, for the reasons discussed above, plaintiff Norris has not raised a genuine issue of material fact as to the constitutionality of Sing Sing’s fire safety plan and fire drills.  Although DOCCS Directive 4060 requires that Sing Sing officials main...
	Second, plaintiff Norris has not shown additional physical improvements like an updated ventilation and fire suppression system are required by the Constitution.  It is undisputed that Sing Sing’s system has other physical features to suppress a fire,...
	Second, plaintiff Norris has not shown additional physical improvements like an updated ventilation and fire suppression system are required by the Constitution.  It is undisputed that Sing Sing’s system has other physical features to suppress a fire,...
	Third, plaintiff Norris fails to show a block-wide automated cell release and a working public address system in the event of a power outage is constitutionally mandated.  In addition, the record shows Sing Sing has sought to buttress the back-up powe...
	Third, plaintiff Norris fails to show a block-wide automated cell release and a working public address system in the event of a power outage is constitutionally mandated.  In addition, the record shows Sing Sing has sought to buttress the back-up powe...
	Finally, plaintiff’s fire safety expert Robert Rowe opines that Sing Sing’s fire safety regime does not comply with the Fire Code of New York or Directive 4060.  However, it is well settled that the Eighth Amendment does not constitutionalize state co...
	Finally, plaintiff’s fire safety expert Robert Rowe opines that Sing Sing’s fire safety regime does not comply with the Fire Code of New York or Directive 4060.  However, it is well settled that the Eighth Amendment does not constitutionalize state co...
	Thus, on the record in this case, the Court finds plaintiff Norris has not raised a genuine issue that Sing Sing’s fire safety system is constitutionally inadequate.  Accordingly, the state defendants are entitled to summary judgment on plaintiffs’ cl...
	Thus, on the record in this case, the Court finds plaintiff Norris has not raised a genuine issue that Sing Sing’s fire safety system is constitutionally inadequate.  Accordingly, the state defendants are entitled to summary judgment on plaintiffs’ cl...
	V. C.O. Sumpter-Myers’s Motion for Summary Judgment
	V. C.O. Sumpter-Myers’s Motion for Summary Judgment
	C.O. Sumpter-Myers’s motion for summary judgment is denied.
	C.O. Sumpter-Myers’s motion for summary judgment is denied.
	In her motion, C.O. Sumpter-Myers seeks summary judgment on the ground that plaintiffs fail “to allege plausible facts supporting any constitutional claim,” while citing to the legal standards set forth in Ashcroft v. Iqbal, 556 U.S. 662 (2009), and B...
	In her motion, C.O. Sumpter-Myers seeks summary judgment on the ground that plaintiffs fail “to allege plausible facts supporting any constitutional claim,” while citing to the legal standards set forth in Ashcroft v. Iqbal, 556 U.S. 662 (2009), and B...
	CONCLUSION
	CONCLUSION
	The state defendants’ motion for summary judgment is GRANTED IN PART AND DENIED IN PART.
	The state defendants’ motion for summary judgment is GRANTED IN PART AND DENIED IN PART.
	C.O. Sumpter-Myers’ motion for summary judgment is DENIED.
	C.O. Sumpter-Myers’ motion for summary judgment is DENIED.
	Claims brought by plaintiffs Garcia, Elufe, and Kazigo are DISMISSED WITH PREJUDICE.
	Claims brought by plaintiffs Garcia, Elufe, and Kazigo are DISMISSED WITH PREJUDICE.
	Defendants Fischer, Capra, Keyser Jr., and Winship are entitled to summary judgment on plaintiffs’ claims for injunctive relief concerning current fire safety and emergency evacuation protocol at Sing Sing.
	Defendants Fischer, Capra, Keyser Jr., and Winship are entitled to summary judgment on plaintiffs’ claims for injunctive relief concerning current fire safety and emergency evacuation protocol at Sing Sing.
	Defendants Fischer, Capra, Keyser Jr., and Winship are entitled to summary judgment on plaintiffs’ claims for injunctive relief concerning current fire safety and emergency evacuation protocol at Sing Sing.
	Plaintiffs’ only remaining claim is against defendants Heath, Morris, and Sumpter-Myers concerning plaintiffs’ emergency evacuation from Housing Block A on April 18, 2011.
	Plaintiffs’ only remaining claim is against defendants Heath, Morris, and Sumpter-Myers concerning plaintiffs’ emergency evacuation from Housing Block A on April 18, 2011.
	The Clerk is directed to (i) terminate plaintiffs Garcia, Elufe, and Kazigo, (ii) terminate defendants Fischer, Capra, Keyser Jr., and Winship, and (iii) terminate the motions (Docs. ##152, 165).
	The Clerk is directed to (i) terminate plaintiffs Garcia, Elufe, and Kazigo, (ii) terminate defendants Fischer, Capra, Keyser Jr., and Winship, and (iii) terminate the motions (Docs. ##152, 165).

