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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KENNETH SAMUELS,
Plaintiff, Case No. 13-CV-8287 (KMK)

-V- OPINION & ORDER

ALBERT PRACK, Directorof Special Housing; C.
GAMBLE, Correction Sergeant; CORRECTION
CAPTAIN R. BRERHON; CORRECTION
SERGEANT K. WHITE; CORRECTION OFFICER
L. GOULD; T. BELLINGER, Correction Officer; R.
WOODY, JR., Correction Officer; CORRECTION
OFFICER C. DOWTIN; CORRECTIONAL
OFFICER J. FREEMAN; CORRECTIONAL SGT.
SHRADER; CORRECTIONAL OFFICER S.
LUCIANO; BRIAN FISCHER, Commissioner of
DOCS; PHILIP D. HEATH, Superintendent; M.
BARNES, Correction Sergeant; D. KEYSOR, Deputy
Superintendent,

Defendants.

Appearances:

Kenneth Samuels
Malone, NY
Pro Se Plaintiff
Mary Kim, Esq.
New York State Office of the Attorney General
New York, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Plaintiff Kenneth Samuels (“Plaintiff”) brings this action against Defendants Albert
Prack, C. Gamble, Correction Captain R. Br@meCorrection Sergeakt White, Correction

Officer L. Gould, T. Bellinger, R. Woody, .JICorrection Officer C. Dowtin, Correctional
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Officer J. Freeman, Correctional Sgt. Schra@errectional Officer SLuciano, Brian Fischer,

Philip D. Heath, M. Barnes, and D. Keysor alleging violations of his constitutional and statutory
rights pursuant to 42 U.S.C. § 1983efendants Fischer, Heath, Keysand Barnes

(collectively, “Moving Defendants”) haveawed to dismiss Plaintiff's Second Amended
Complaint against them for failure to statearal For the reasons to follow, the Motion is
granted in part and denied in part.

|. Background

A. Factual Background

The following facts are taken from the $ad Amended Complaint and are accepted as
true for purposes of this Motiort the time of the events deribed herein, Plaintiff was an
inmate at Sing Sing Correctional Facility (“Si8gg”). (Second Am. Compl. 2 (Dkt. No. 90).)

With one exception, noted below, the faglleged in the Second Amended Complaint
relating to the incident on November 16, 2010, whickegése to the claims in this case, and the
proceedings arising from that incident are ideaitto those facts allegen the First Amended
Complaint.

1. The Alleged Assault

On November 16, 2010, Plaintiff entered Bwblock housing unit, from which he took
his shower gear, and went to the Q-Gallery to wait in line for the “bathhouse rdn{’43.)
After waiting in line for at least 20 minutesaiitiff asked Defendant Woody what the hold-up
was. (d.{ 44.) Woody told him that A-Block waianning prisoners to the auditorium for

movies. [d.) Plaintiff then asked Woody if he couleturn to his cellskipping the bathhouse,

1 Keyser's name is misspelled as “Keysior'the caption to Plaintiffs Second Amended
Complaint.



and go to the yard whenelibathhouse returnedld() Woody said no, telling Plaintiff that
because he put down for the bathhouse, he had to go Id.)t. (

Ten minutes later, an announcement was nrasteucting all prisoners waiting for the
bathhouse run to return all cigétes to their cells.See id. Plaintiff and sewvel other prisoners
went to the back of the Q-Gallery, where Pliishowed Defendant Betiger his cigarettes.

(Id. 11 45.) Bellinger waved Plaintiaind other inmates throughld() Plaintiff then returned the
cigarettes to his cell on W-Galleryld() Upon returning, Plaintifheard Dawtin call down to
Bellinger, instructing him to stop the inmate camoff of R-Gallery, appargly in reference to
Plaintiff. (See id? Bellinger told Dawtin that Plaintiff had just returned cigarettes to his cell on
W-Gallery, but Dawtin replied thdte did not call W-Gallery, tihg Bellinger to send Plaintiff
back. (d.) Plaintiff attempted to explain to Dawtihat he had been in the Q-Gallery waiting

for the bathhouse run pritw the announcementld() Dawtin cut Plaintiff off, saying that he

did not call W-Gallery, instructing Plaintifb “take it back and lock it in.” 14.)

Plaintiff then proceeded back down the gallery to his cell while speaking to Bellinger,
during which time Woody sarcastlatold Plaintiff that he Bould not have put down for the
bathhouse anyway Id; 1 46.) Plaintiff responded, saying,d‘'one[’]s talking to you[;] mind
your fucking business.”ld.) While Plaintiff was waiting fofGould to open his cell, Plaintiff
saw Woody, Dawtin, and Bellinger approachintyl. { 47.) Plaintiff put his hands on the fenced
gate, but Woody said that it was “to[0] late fbat” and began pushing Plaintiff back in the
direction from which he had comeld Gould stood in the middlof the W-Gallery while

Plaintiff was being pushed and shoved down the gallddy) At that time, Woody, Dawtin, and

2 Dawtin’s name is misspelled as “Dowtiini’ the caption to Plaintiff's Second Amended
Complaint.



Bellinger began punching Plaintiff and ktrng him on the back of the headd.j Plaintiff

turned around and said that all of this was unnecesslary. Woody, Dawtin, and Bellinger
continued throwing punches, strikj Plaintiff around the faceld() Plaintiff then tried to flee,
but Woody grabbed him by the collar of his shstBellinger and Dawtin drew their batons.
(See id. Plaintiff, fearing for his life, attemptdd break Woody’s hold on his collar, but could
not. (d.) Plaintiff, fearing further assault, attetagd to defend himself, successfully blocking
with his arm a blow toward hisead from Bellinger’'s baton.d.) Dawtin then rammed his
baton into Plaintiff's forehead, caimg Plaintiff's head to snap back and his shirt to ripee(id).
As Plaintiff stumbled back, Woody struck Plathton the head with his baton, causing Plaintiff
to fall to the ground. Id.) As Plaintiff tried to get up, he waepeatedly struck on the head and
arms. (d.)

The attack continued until Barnes, whpeatedly ordered Woody, Dawtin, and Bellinger
to stop, said, “that’s enough[;] that's enoughSeé¢ idf 48.) During that time, Gould watched,
doing nothing to stop the assaultd.) Plaintiff was then handcuffed, shoved down a flight of
stairs, and pushed up against a wadlll.) (Gamble shouted, “[W]hy is he still standing[?] [W]hy
is he still breathing?”1d.) Plaintiff was then made to stand in the back of the shower, bleeding
and in agonizing pain for 20 minutes befdoeing taken to medical staffid .

Here, Plaintiff adds an allegation rfotind in his First Amended Complaint:

Prior to the assault, [D]efendant Baswas sitting in a chair on Q-Gallery

and observed Plaintiff cross from R-GalléoywW-Gallery. Baras upon witnessing

[Dlefendants Woody, Dowtin and Bellinggs]pecifically Woody and Dowtinl[,]

knew or should have known based onknswledge of prior incidents involving

Dowtin and/or Woody, that Plaintiff would k#y be assaultedBarnes could have

intervene[d] to stop the assault befordappened. Barnes[’] failure to exercise

reasonable judgment based on theodmsif [D]efendants Woody and Dowtin

shows a reckless disregard and/or delilgeiradifference for the basic civil right[s]
of Plaintiff.



(Id. 7 49.)

Plaintiff was then examined by C. Nugentadical staff nurse, whiold Plaintiff that
he would be taken to avutside hospital. Id.  50.) Schrader, Freeman, and Luciano then
shackled Plaintiff and placed him in a van, whBfaintiff sat at a Sing Sing check point for
several hours, during which time Plaintiff was bleeding and in excruciating pain before being
taken to the Mount Vernon Emergency Rooral.) (Once there, Plaitfit was treated and
received seven sutures to @dbe wounds to his headd As a result of the alleged assault,
Plaintiff alleges that he suffedecontusions as well as bleeding lacerations and abrasions on his
head with swelling and abras®to his arms and neckld(at Dkt. No. 90-2, unnumbered 2.)
As a result of the injuries to his head, Pldftias still receiving pain medication at the time of
the Second Amended Complaintd.)

2. Proceedings Brought By and Against Plaintiff

On November 17, 2010, in what Plaintiffees was an “effort to shield the
unwarranted, unprovoked assault,” Plaintiff was issued two “Misbehavior Reports” dated
November 16, 2010, claiming that he violated various rules of inmate behavior and charging him
with two counts of violent@anduct (Rule 104.11), two countsakating a disturbance (Rule
104.13), two counts of assault on staff (Rule 100.Tdnterference with [e]mployee,” two
counts of refusing direct orde(Rule 106.10), “[o]ut of [pdce” (Rule 109.10), and a movement
regulation violation (Rule 109.12)Id( 1 51.) Lieutenant Pickens reviewed the misbehavior
reports “allegedly written by [D]efendantsdady[] [and] Bellinger,” and ordered Plaintiff
confined to the special housing unit (“SHU”)d.(T 52.)

Heath designated Brereton to serve as tlagimg officer for Plaitiff's disciplinary

hearing, id.), and, on November 21, 2010, Brereton comeedrthe “Tier 11" hearing, in which



Plaintiff entered a plea of not guilty to each of the charges | 63.) Plaintiff asked for help
obtaining documents and locating and intemg witnesses; accordingly, Brereton assigned
White to assist Plaintiff. 1d.) On November 23, 2010, Brereton concluded the hearing and
found Plaintiff guilty of violent conduct (Rule 104.11), creating a disturbance (Rule 104.13), two
counts of assault on staff (Rule 100.11), two coohtefusing a direct order (Rule 106.10), a
movement regulation violation (Rule 109.12)danterference with employee (Rule 107.10).
(Id.) Brereton imposed as penalties 30 months’ confinement in the SHU, 30 months’ loss of
packages, commissary, and phones, and 12 nmigettemmended loss of “[g]ood time.’1d()

Shortly thereafter, Plaintiff soughtsdiretionary review from Heathld( { 54.) “[S]uch
review was passed along and subsequently deniédl)” ©@n January 20, 2011, Plaintiff filed an
administrative appeal, which Fiselaesignated Prack to reviewld) By notice dated February
14, 2011, Prack, “acting on behalf of Fischer.tifnred Plaintiff that the November 23, 2010
decision had been affirmedid|()

On June 9, 2011, Plaintiff commenced an Aetit8 proceeding challenging the denial of
his administrative appealld(  55.) Later, on Novemb®& 2011, those proceedings were
transferred to the Third Department of theAN¥ork Supreme Court’'s Appellate Division, and
Plaintiff filed his brief on January 12, 2012, whiaised the same gradmas his Article 78
proceeding. $ee idf T 55-56.) By the time that the relibat Plaintiff soughtvas granted (on
August 2, 2012), he had served 22 months o8@imonth penalty, and &htiff remained in
“segregative confinement” until August 28, 201H. { 56.)

According to Plaintiff, Brereton and White éliberately[,] intentionally[,] and knowingly
deprived [P]laintiff” of his onstitutional due proas rights in the contéxf a disciplinary

proceeding by “failing to conduct aifdearing by a neutral arbit@t” by “denying Plaintiff the



right to call witnesses in suppart his defense,” and also by “adequate [sic] assistance],] as well
as [an] erroneously written Misbehavior Reportld. §| 57.) Likewise, Plaitiff alleges that

Heath, Keyser, Fischer, and Psatupon learning of the viotaons|,] did allow[,] permit,

approve, assist, sanction[][,] cqm[][,] or act[] in concert wth [D]efendant Brereton.” I.

1 58.)

3. Allegations Concerning Pauil@ar Prison Officials’ Knowledge

The primary differences between Plaintifférst and Second Amended Complaints are
the allegations retad to the knowledge andngenal involvement of Fiser, Heath, and Keyser.
Whereas in the First Amended Complaint, Pléfiafieged only that Fischer, Heath, and Keyser
“failed to ensure that theiubordinates were properly and gdately trained and periodically
[updated] on the proper usage of force,” (F&st. Compl. I 13 (Dkt. No. 25)), and that their
failure to “properly screen aa supervisors and officers ionducting stress test[s] created and
condone[d] the unlawful[,] unconstitutional, [araistomary practices of excessive use of
force,” (id.), in the Second Amended Complaint, Rtdf has offered more numerous and more
detailed allegations regarditige purported knowledge ofdeiher, Heath, and Keyser.
Specifically, Plaintiff has alleged that Fischer, Heath, and &e$sew or should have known
the need for additional screening, training, suiséx and discipline of subordinates prone to
violence, known to engage in acts of abusegt®d Am. Compl. I 16), that they were “grossly
negligent in supervising subordites who brutally, malicioushssaulted Plaintiff without
provocation” because they had “knowledgetaf high volume of excessive use of force
incidents occurring at Sing [] Sing and failecctwrect or remedy ghwrongful unconstitutional
acts committed by subordinatesd.(f 17), and that they evinced “intentional, deliberate

indifference or a reckless disredaf basic civil rights” by failig to “adequately investigate,



screen, train, supervisaadiscipline subordinates,it( 1 18). As evidence of Fischer’s,

Heath'’s, and Keyser’s knowledge of wrongdoing, Plaintiff points to “refdgatkcial finding|[s]

that [Department of Corrections and Commuitypervision] officers ahsupervising officials
engage in misconduct,id| 1 19), “computer records concargiUnusual Incident Reports,d(

1 22), and “various incidents involving unnecegsmd excessive force, physical and verbal
abuse by subordinates on a monthly basis througgtings with [the] Inmate Liaison Committee
(ILC),” (id. § 24). Plaintiff further alleges that Fischer, Heath, and Keyser “should have done all
in their power to require an even more néémned and controlledvel of supervision,”ifl.  29),

and that they espoused a “de facto policy orarustf tolerance of abuse, [and] unnecessary and
excessive use of force,itd( I 32). Attached to the Second Amended Complaint and referenced
in the statement of facts areriaus articles detailing case$alleged violence by correction
officers against inmates in New York and the faj of the disciplinary system used to curb
such violence. See idf 36;see idat Dkt. Nos. 90-3, 90-4, 90-5.) dhtiff also references what
he calls “the leading text on the subjecfprisoner mistreatment—a book callddwjack:

Guarding Sing-Singoy Ted Conover. Iq. T 36.)

B. Procedural History

Plaintiff filed his first Complaint on November 19, 201&e€Dkt. No. 2.) Following an
order by the Court pursuant¥alentin v. Dinkins121 F.3d 72 (2d Cir. 1997), directing
Defendants to provide the idégtof several John Doe Defeadts named by Plaintiff in his
Complaint, éeeDkt. No. 5), Plaintiff filed an Amended ComplainsegeDkt. No. 25).
Defendants Fischer, Prack, Heath, Keyser, 8arkivhite, Gould, Gamble, Schrader, Freeman,

and Luciano thereafter moved to dismiss the Adeel Complaint for failure to state a claim.



(SeeDkt. No. 59.) Plaintiff opposed the MotionSgeDkt. No. 72.) The remaining Defendants
filed their Answer. $eeDkt. No. 66.)

On March 2, 2016, the Court decidedf®welants’ Motion To Dismiss.SgeDkt. No.

85.) The Court dismissed all of Plaintiff’'s claims against FisahdrHeath, holding that
Plaintiff had not adequately afled their personal involvementanconstitutional violation. See
id. at 22.) The Court also dismissed Plaintitflaim against Keyser for lack of personal
involvement, except for the claim relating toyser’s review of Rintiff's disciplinary
proceedings. See idat 46.) And the Court dismissedPitiff’'s claim against Barnes on the
ground that Plaintiff had n@tdequately alleged that Barribad reason to know that excessive
force was being used and had a realistic opportunity to intervenevienpthe harm from
occurring.” (d. at 33-34.) The Court denied the Motioralhother respects, and all dismissals
were without prejudice.See idat 46.)

On May 12, 2016, Plaintiff filed hiSecond Amended ComplaintS€eDkt. No. 90.) As
set forth above, the Second Amended Complaiitentical to the First Amended Complaint
with two exceptions: (1) the additional allegatioaekating to Fischer'd-eath’s, and Keyser’s
purported knowledge and persomalolvement, and (2) the aditinal allegation relating to
Barnes’s whereabouts and knodde at the time of the asd On August 18, 2016, Moving
Defendants filed their Motion To DismissgeDkt. No. 95), arguing again that Plaintiff had
failed to allege the personal invement of Fischer, Heath, and y&er, and that Plaintiff had not
stated an Eighth Amendment claim against Barseg[{efs. Fischer, Heath, Keyser, & Barnes’

Mem. of Law in Supp. of Their Mot. To Dismisd)éfs.” Mem.”) (Dkt. No. 96)). Plaintiff filed

an opposition on October 21, 20186e€¢Dkt. No. 101), and followed up with additional



documents on October 26, 2018e€Dkt. No. 102). Moving Defendants filed their Reply in
support of their Motion on November 18, 201&e¢Dkt. No. 105.)
II. Discussion

A. Standard of Review

The Supreme Court has held that althoughraptaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a ptdf's obligation to provde the grounds of his
entitlement to relief requires more than lakseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d&ell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)
(alteration and internal quotation marks omittedeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.(alteration and intewal quotation marks
omitted). Rather, a complaint'f]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any skeicts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “only egbufacts to state a claim to relief that
is plausible on its facejdl. at 570, if a plaintiff has not “nudgégtis] claims across the line from
conceivable to plausible, thegpmplaint must be dismissedd’; see also Igbal556 U.S. at 679
(“Determining whether a complaint states a plalasclaim for relief will . . . be a context-
specific task that requires theviewing court to draw on ijsidicial experience and common
sense. But where the well-pleaded facts dgeahit the court to infer more than the mere
possibility of misconduct, the amplaint has alleged—but it has rishow[n]'—‘that the pleader

is entitled to relief.” (second alteration iniginal) (citation omitted) (quoting Fed. R. Civ. P.
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8(a)(2)));id. at 678—79 (“Rule 8 marks a notable ayaherous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complaifickson v. Pardyss51 U.S. 89, 94 (2007), and
“draw(] all reasonable inferences in favor of the plaintiBgniel v. T & M Prot. Res., Inc992
F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citi<ach v. Christie’s Int'l PLC699 F.3d 141, 145
(2d Cir. 2012)). Additionally, “[i]n adjudicatg a Rule 12(b)(6) motion, a district court must
confine its consideration to facts stated onf#toe of the complaint, in documents appended to
the complaint or incorporated in the compldgtreference, and to matters of which judicial
notice may be taken.Leonard F. v. Isr. Disc. Bank of N,YL.99 F.3d 99, 107 (2d Cir. 1999)
(internal quotation marks omittedyee also Wang v. Palmisarib7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same).

Where, as here, a plaintiff proceeds praise,court must “construe[] [his] [complaint]
liberally and interpret(] [itfo raise the strongest arguntethat [it] suggest[s]."Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (internal quotatinarks omitted). However, “the liberal
treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with
relevant rules of procedairand substantive law.Bell v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (interrlaguotation marks omitted¥ee also Caidor v. Onondaga Courég7
F.3d 601, 605 (2d Cir. 2008) (“[P]ro se litigagnerally are required to inform themselves
regarding procedural rules and to comply witam.” (italics andnternal quotation marks

omitted)).

11



B. Analysis

Moving Defendants raise two broad argume(its Plaintiff has failed to allege the
personal involvement of Fischer, Heath, ang$& in any constitutional violations, and (2)
Plaintiff has failed to state an Eighth Amendmeatm against Barnes. The Court will address
each in turn.

1. Personal Involvement

“It is well settled that, in order to estathlia defendant’s individdidiability in a suit
brought under 8§ 1983, a plaintiff must show the defendant’s personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013);see also Farrell v. Burket49 F.3d 470, 484 (2d Cir. 2008)P]ersonal involvement of
defendants in alleged constitutional deprivatiore pgerequisite to an award of damages under
§ 1983.” (internal quotation marks omitted)). [&edly, “[ijn an action under 42 U.S.C. § 1983,
defendants cannot be held liable under a theory of respondeat sufguezdda v. RoWNo. 14-
CV-4056, 2015 WL 5547277, at *7 (SMDY. Sept. 18, 2015) (citinglonell v. Dep’t of Soc.
Servs, 436 U.S. 658, 691 (1978)); in other words, “[b]esmuicarious liability is inapplicable to
... 81983 suits, a plaintiff must plead teath Government-officialefendant, through the
official’s own individual actims, has violated the [law]|gbal, 556 U.S. at 676ee also
Fortunato v. BernsteirNo. 12-CV-1630, 2015 WL 5813376, (S.D.N.Y. Sept. 1, 2015)
(“Supervisory status, without more, is not suffiai to subject a defendant to [§8] 1983 liability.”
(internal quotation marks omitted)).

The Second Circuit has set forth five waysvhich a plaintiff may plead the personal
involvement of a defendant:

(1) the defendant participated directhtlre alleged constitutional violation, (2) the
defendant, after being informed of th@laition through a report or appeal, failed

12



to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or aial the continuance of such a policy or

custom, (4) the defendant was grosslgligent in supervising subordinates who

committed the wrongful acts, or (5) thefeledant exhibited deliberate indifference

to the rights of inmates by failing to act on information indicating that

unconstitutional acta/ere occurring.
Grullon, 720 F.3d at 139 (itads omitted) (quotingolon v. Coughlin58 F.3d 865, 873 (2d Cir.
1995)). As discussed inglCourt’s prior Opinion,9eeOp. & Order 12—-13), however, the
Second Circuit has regaized that the Tfbal] decision . . . may have heightened the
requirements for showing a supervisor’s peed involvement with respect to certain
constitutional violations,Grullon, 720 F.3cat 139, but has “thus far declined to resolve the
guestion,”Golodner v. City of New LondpNo. 14-CV-173, 2015 WL 1471770, at *7 (D. Conn.
Mar. 31, 2015)see also Fortunat®?015 WL 5813376, at *6 (naij that “the continuing
validity of theColonfactors has been called into questby the Supreme Court’s ruling in
Igbal”). Thus, courts in the Sead Circuit are divided as tehether the five categories
announced iil€olonmay still be used as bastor liability under § 1983Compare, e.gHollins
v. City of New YorkNo. 10-CV-1650, 2014 WL 836950,*dt3 (S.D.N.Y. Mar. 3, 2014)
(holding that only the first and geof the third categories iGolon survivelgbal), and Bellamy
v. Mount Vernon HospNo. 07-CV-1801, 2009 WL 1835939, at *6 (S.D.N.Y. June 26, 2009)
(same)aff'd, 387 F. App’x 55 (2d Cir. 2010yith Marom v. City of New YorkNo. 15-CV-
2017, 2016 WL 916424, at *15 (S.D.N.Y. Mar. 7, 2016) (“The holdingl@al does not stand
for the proposition that a supervisor can meéxefound personally liaélfor a constitutional
deprivation on a showing that nas ‘grossly negligent’ ddeliberately indifferent.””),partial
reconsideration granted2016 WL 5900217 (S.D.N.Y. July 29, 201&hd Sash v. United States

674 F. Supp. 2d 531, 544 (S.D.N.Y. 2009) (“Wherec¢hnstitutional claim does not require a

showing of discriminatory intent, but instead relies on the unreasonable conduct or deliberate

13



indifference standards of the&th and Eighth Amendments, thersonal involvement analysis
set forth inColon v. Coughlimay still apply.”),and Delgado v. BezioNo. 09-CV-6899, 2011
WL 1842294, at *9 (S.D.N.Y. May 9, 2011) (holditiwat if “the claim does not require a
showing of discriminatory intent, ti@olonanalysis should still apply, insofar as it is consistent
with the particular constitutional provision akd to have been viokd” (internal quotation
marks omitted)). Some courts have simgipduded that, in the absence of Second Circuit
precedent suggesting otherwises\thwill continue to apply th€olontest. See, e.gDoe v. New
York 97 F. Supp. 3d 5, 12 (E.D.N.Y. 2013phnson v. FischeNo. 12-CV-210, 2015 WL
670429, at *7 n.6 (N.D.N.Y. Feb. 17, 2015). On balaf{tge majority of the district courts

... have held that, absent any contdirgctive from the Second Circuit, all fiv@lonfactors
survive where the constitutional violation at ssioes not require a showing of discriminatory
intent.” El-Hanafi v. United State®No. 13-CV-2072, 2015 WL 72804, at *13 (S.D.N.Y. Jan. 6,
2015) (alteration and internal quotation marks omitted).

This Court has already expressed its agreémith those cases holding that all five
categories undetolonare still valid unless and until ti8econd Circuit holds otherwis&ee
Lebron v. MrzyglodNo. 14-CV-10290, 2017 WL 365493, at *4-5 (S.D.N.Y. Jan. 24, 2017).
The Court thus adheresits prior ruling that Colonstill controls with repect to claims that do
not require a showing of discriminatory interit” at *4, as there is no reason “to read ilujoal
a repudiation of the unremarkable holdingiolonthat personal involvement may be proven in
ways other than direct participationg. at *5. Accordingly, as Platiif has not raised a claim of
unconstitutional discrimination, the Court will exia@ the sufficiency of Plaintiff's pleadings

under the five categories @olon

14



With respect to the specific allegations raised here, as an initial matter, “a complaint that
essentially regurgitates the relavgersonal involvement’ stalard, without offering any facts
indicting that, or how, an indidual defendant in a supervisanle was personally involved in a
constitutional violation, aanot withstand dismissal.Davis v. County of Nassa855 F. Supp.
2d 668, 677 (E.D.N.Y. 2005). “[C]onclusory all¢igas or legal conclusions masquerading as
factual conclusions will not suffice frevent a motion to dismiss3mith v. Local 819 I.B.T.
Pension Plan291 F.3d 236, 240 (2d Cir. 2002) (altevatand internal quotation marks
omitted). The bulk of Plaintiff's new allegations merely recite the elements of personal
involvement in a conclusory fashionSgeSecond Am. Compl. 1 18-42.) To the extent
Plaintiff relies on these allegations to estdbtise personal involvemeat Fischer, Heath, and
Keyser, those allegations are insufficient.

Plaintiff also adduces evidence, however, showing that there are numerous incidents and
accusations of brutality by correction officatsSing Sing and at other facilitiesSee id {1 22—
26.) Plaintiff alleges that based the fact that Fischer, Heatind Keyser were aware, through
Unusual Incident Reportssde id.f 22), monthly Inmate Liaison Committee meetingeg(id.

1 24), and investigative repodenducted by the Times Union, New York Times, and the
Marshall Project,q4ee id 36), that there is pervasive officer misconduct in the New York
correction system, the Court may infer a “dedgmblicy or custom of tolerance of abuse,
unnecessary and excessive use of foree,f[(32;see alsd 25-26, 31, 33-34).

Having reviewed the allegations in t8econd Amended Complaint and the articles
attached thereto, the Court is satisfied Platntiff has adequately pleaded the personal
involvement of Fischer. Plaifftincludes news articles—unprove this stage, but presumed

true for the purposes of the Matti—that include claims that theeis a “widespread epidemic of
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inmate mistreatment” in New York prisonsg®nd Am. Compl. Dkt. No. 90-3, unnumbered 2),
the unit assigned to investigate inmates’ claninsfficer brutality has been “an embarrassment
for years,” {d. at 90-3, unnumbered 5), and a “culturdnftality has been allowed to thrive in
the prisons,”id.). Those claims are supported bggific factual allegations, including:

e Two instances of inmates allegedly beattacked by correction officers, one in
November 2013 at Downstate Correctional Facilgge(idat unnumbered 3), and one in
April 2015 at Fishkill Correctional Facilitysée id.at unnumbered 2);

e A third incident which took place at Sing Sing in May 2015, and after which the now-
Superintendent at Sing Sing admitted that “brutality by guards was a persistent problem,”
(id. at unnumbered 7);

e Numerous settlements paid by New York in connection with lawsuits filed by inmates
alleging they were unjustifiably beatbg correction offices, including a $60,000
settlement and a $52,500 settlement for camsesving correction officers against whom
federal charges were later brougid, &t unnumbered 4); and

e Thatin 2015, approximately 10% of the igtigation unit’'s inveigators were removed
because they were unqualifiede€¢ id).

Most striking are the references to two pendirigh(@ time) federal criminal investigations into
beatings by correction officersde id.at unnumbered 2), and the acknowledgment by high-
ranking officials at the New Yorktate Department of Corremtis and Community Supervision
that drastic improvement in the oversightofrection officer bleavior is neededsée id.at
unnumbered 5). The articlexlande references to the levgeathe correction officers’ union
allegedly holds over the disciplinaprocess, noting that the disknary system is “so stacked in

the union’s favor that a guard could be found guilty of brutalizing antenarad not be fired,”
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(id.), and pointing out thagven if a correction officer is coimted of a misdemeanor, he or she
may not be terminatedgd(). There are, according to one @dicited by Plaintiff, approximately
1,000 open case files regarding allegedmngdoing by correction officers, including:
an officer at Southport Cormrrgonal Facility, Peter AMastrantonio, who has been
sued 17 times in brutality cases that haegst the state $673,000Dsettlements; an
81-year-old inmate at Sullivan Correctional Facility, James Willsey, who is partly
deaf and losing his sight, and was kked unconscious while handcuffed; and a

Great Meadow inmate, Frank Povoski, whas beaten after being quoted in The
[New York] Times about an inmateteath at the hands of guards.

(1d.)

In White v. City of New Yorko. 13-CV-7421, 2015 WL 4601121 (S.D.N.Y. July 31,
2015), the court partially denied one of the défnts’ motion to dismiss a claim asserting an
unconstitutional policy or pracecat Rikers Island based oretplaintiff's invocation of a
Department of Justice (“DOJ”) kdings Letter, which determingklat there existed at Rikers
Island a “deep-seated culture of violencepervasive throughout tredolescent facilities at
Rikers,” and concluded that “DOsIaff routinely utilize[d] force noas a last resort, but instead
as a means to control the adolescent populatiopanigh disorderly or disspectful behavior.”
Id. at *3, *6. Although the plaintiff was not an adolescent, thetamuncluded that the
plaintiff's claim alleging an unconstitutional po} or practice could go forward because of the
“parallels in the underlying conduct that [wadgged to have occurred during the exact same
time period at Rikers Island.ld. at *7.

Here, it is only the motion to dismiss phaaed the Court need nbe convinced that
Plaintiff's allegations are tie or credible. As iWVhite the type of conduct detailed in the
various media reports cited byalitiff parallels the conduct efhich he accuses Defendants.
And while the court iWhitewas faced with a Findings Lettssued by the DOJ, the Court, at

this stage, is not entitled to draw distinas between the credibility of the DOJ and the
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credibility of Plaintiff or the news outlets on wh he relies. Accordgly, taking Plaintiff's
allegations as true, the Court is persuaded that there is a plausible claim that Fischer was
personally involved in the vidl@n of Plaintiff's constitutioal rights by, namely, creating a
“policy or custom under which unconstitutional prees occurred,” “allow[ing] the continuance
of such a policy or custom,” being “grossly negligent in supervising subordinates who committed
the wrongful acts,” or “failing to act on informan indicating that unconstitutional acts were
occurring.” Grullon, 720 F.3d at 139 (italics and internal quotation marks omitseg)also
Shepherd v. Powerslo. 11-CV-6860, 2012 WL 4477241,*a11 (S.D.N.Y. Sept. 27, 2012)
(denying, in part, a motion to dismiss, where complaint “allege[d] facts demonstrating
widespread use of excessive force in the [Westter County Jail],” and holding the warden
could be liable where he “knew or but for [higliberate indifference shalihave known of [the
officers’] custom and practice of use of excesdprce, but failed to correct same through
training, supervision or discipline due to theioggly negligent, reckless intentional conduct”
(internal quotation marks omittedyf. McCants v. City of NewburgNo. 14-CV-556, 2014 WL
6645987, at *4 (S.D.N.Y. Nov. 21, 2014) (denying, imtpa motion to dismiss a claim against a
municipality, reasoning thatipr instances of misconduct wetevidence the [c]ity was on
notice to the possible use of excessiveddny its police officers on seventeen different
occasions”)clarified on deniabf reconsideration2014 WL 7398910 (S.D.N.Y. Dec. 9, 2014).
This holding is strengthened, and is extenideldoth Heath and Keyser, by Plaintiff's
allegations that Fischer, Hbéaand Keyser were “made awaxfevarious incidents involving
unnecessary and excessive force, physicalvaruhl abuse by subordiies on a monthly basis
through meetings with [the] Inmate Liais@ommittee.” (Second Am. Compl. T 24.) While

“[e]vidence of notification . . of an unconstitutional condition alorgenot sufficient to indicate
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that a defendant is personally involved in theanstitutional conduct,” a claim that a defendant
“had daily meetings” in which he or she wasade aware of . . . ongoing issues,” accompanied
by an allegation that the defendant “ignoreahgtitutional] violations” may be sufficient to
allege personal involvemenRagan v. Westchester Counyo. 12-CV-7669, 2014 WL 982876,
at *22 (S.D.N.Y. Mar. 12, 2014jeconsideration granted on other groun@915 WL 337403
(S.D.N.Y. Jan. 26, 2015). Here, Plaintiff has altttfeat Fischer, Heath, and Keyser were made
aware, through Unusual IncideReports and the Inmate Liais Committee, that there was a
widespread policy of using unnecessary force against inm&esS¢cond Am. Compl. 11 22—
24.) Although Plaintiff will not be able to refyn such broad allegations at summary judgment
or at trial, the Court is safied that these allegationseasufficient to at least “nudge(]
[Plaintiff's] claims across the line from conceivable to plausiblBas/ombly 550 U.S. at 570.
Accordingly, even if the Court has sonaoubt([] that [P]laintiffultimately will prevail
on his claims against” Defendants, the issue at this stage “is not whether a plaintiff will
ultimately prevail but whether the claimant isitedl to offer evidence to support the claims.”
James v. Aidala389 F. Supp. 2d 451, 453 (W.D.N.Y. 2005) (internal quotation marks omitted).
Under the facts alleged, the Cohdlds that Plaintiff has statedclaim against Fischer, Heath,
and Keyser for their personal involvement in &tans of Plaintiff's onstitutional rights, and
the Motion is therefore aéed in that respect.

2. Failure to Intervene

Next, Moving Defendants move to dismikg claim against Barnes on the ground that
Plaintiff has failed to state a claim undiee Eighth Amendment against BarneSedDefs.’
Mem. 9.) The Court has already held that tllegations in Plaintiff'sFirst Amended Complaint

were insufficient to allege thaBarnes had reason to know tleicessive force was being used
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and had a realistic opportuntity intervene to preventehharm from occurring.” SeeOp. &
Order 33.) Thus, Plaintiff's Second Amended@xtaint, alleging near-identical facts with
respect to Barnes, may only be salvaged orpthiist if the new allegabins against Barnes are
sufficient to state a claim under the Eighth Amendment.

As set forth above, the only new allegation wikpect to Barnes réés to the fact that
“[p]rior to the assault, [D]efendant Barness sitting in a chaion Q-Gallery and observed
Plaintiff cross from R-Gallery to W-Gallerydnd that “Barnes upon witnessing [D]efendants
Woody, Dowtin and Bellinger, [s]pecifically Woody and Dowtin[,] knew or should have known
based on his knowledge of prior incidents invofyDowtin and/or Woody, that Plaintiff would
likely be assaulted.” (Second Am. Compl. 1 48his allegation is insufficient to state a claim
against Barnes.

Under the Eighth Amendment, prison oféits must “take reasonable measures to
guarantee the safety ofnmates in their custody.Hayes v. N.Y.C. Dep’t of Cori84 F.3d 614,
620 (2d Cir. 1996)see alsdVicRae v. GentileNo. 14-CV-783, 2015 WL 7292875, at *2
(N.D.N.Y. Oct. 20, 2015) (sameydopted by2015 WL 7300540 (N.D.N.Y. Nov. 18, 2015).
Moreover, “[lJaw enforcement officials, inclualj prison officials, can be held liable under
§ 1983 for failing to intervene ia situation where another offatiis violating an inmate’s
constitutional rights, includg the use of excessive force, in their presenbcRag 2015 WL
7292875, at *2see alsdAnderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994) (“It is widely
recognized that all law enforcement officials haweaffirmative duty to itervene to protect the
constitutional rights of citizenfrom infringement by otheraenforcement officers in their
presence.”)Rahman v. Aceveddlo. 08-CV-4368, 2011 WL 6028212,*& (S.D.N.Y. Dec. 5,

2011) (“A law enforcement officer ‘has an affirtivee duty to intercede on the behalf of a citizen
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whose constitutional rights abeing violated in his presenbg other officers.” (quoting
Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 129 (2d Cir. 1997))). Specifically, “[a]n officer
who fails to intercede is liable for the pestable harm caused by the actions of the other
officers where that officer observes or has reasdmow that excessive force is being used,”
provided there was “a realistic opfumity to intervene to prevéthe harm from occurring.”
Rahman2011 WL 6028212, at *8 (alteration aimtiernal quotation marks omittedyee also
Curley v. Village of Sufferr268 F.3d 65, 72 (2d Cir. 2001) (“Failure to intercede results in
liability where an officer observes<cessive force is being usedhars reason to know that it will
be.”); Tavares v. City of New Yqrkio. 08-CV-3782, 2011 WL 5877550, at *7 (S.D.N.Y. Oct.
17, 2011) (“An officer who fails tintercede is liable for thereventable harm caused by the
actions of the other officers where that offiobiserves or has reasonkiwow that excessive
force is being used, or that any constitutional violation has been committed by a law enforcement
official.” (alterations omitted) (quotingnderson17 F.3d at 557)jadopted by 011 WL
5877548 (S.D.N.Y. Nov. 23, 2011).

Here, Plaintiff offers only the bare asserttbat because some of Defendants had been
involved in “prior incidents,’Barnes should have known thatogher altercation was about to
ensue. The implication of this allegation is tBatnes is responsibfer intervening any time
Woody, Dawtin, or Bellinger were in the vicinity Bfaintiff (or, presumably, any other inmate).
There is no basis in the law forcuan obligation, and the mere fétat Barnes happened to be
nearby when Woody, Dawtin, and Bellinger fiagiproached Plaintifioes nothing to support
Plaintiff's claim that Barnes wvlated Plaintiff's constitutional rights. Plaintiff's recourse is
against Woody, Dawtin, Bellinger, and the athason officials permsnally involved in the

alleged violations of Plaintiff's rights.
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I1I. Conclusion
For the foregoing reasons, Defendants’ Motion is granted in part and denied in part.
Defendants’ Motion is granted with respect to Plaintiff’s claim against Barnes. Because Plaintiff
has already had an opportunity to amend, that dismissal is with prejudice. Defendants’ Motion is
denied with respect to Fischer, Heath, and Keyser. The Court will hold an initial conference on
April 4,2017 at 10:00 AM. The Clerk of Court is respectfully directed to terminate the pending
Motion. (See Dkt. No. 95.)

SO ORDERED.

DATED:  March§ 2017
White Plains, New York

UNJTED STA:FE DISTRICT JUDGE

22



