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JOHN DOE #4, JOHN DOE #35, in their Individual
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NELSON S. ROMAN, United States District Judge:

Plaintiffs' Cirilo Rodriguez (“Rodriguez”) and Shippy Realty Corporation (“Shippy
Realty™) (collectively, “Plaintiffs”) bring this action pursuant to 42 UU.S.C. § 1983 (“§ 1983”) and
New York state law against Defendants the Village of Sleepy Hollow (“the Village™), Village
Prosecutor Joy S. Josepil (“Joseph™), Code Enforcement Officer Martin Gotte (“Gotte™), Chief of
Police Gregory J. Camp (“Chief Camp”), and John Does 1-5 {collectively, “Defendants’™) for
malicious prosecution, abuse of process, sclective prosecution, and defamation, as well as relaied

state law claims. Defendants now move to dismiss Plaintiffs Amended Complaint,? pursuant to

! The Amended Complaint in this case is somewhat ambiguously drafted as to the number of plaintiffs
involved. The parties have stipulated that the Complaint alleges claims on behalf of two plaintifis—Rodriguez and
Shippy Realty. (See ECF No. 39.)

2 PlaintifT filed Lis initial Complaint on November 26, 2013. At a pre-moiion conference on March 4, 2014,
Plaintiff was granted leave to file an Amended Complaint naming additional defendants by April 4, 2014, (See
Minute Entry for March 4, 2014, Pre-Motion Conference.) Plaintiff electronically filed his Amended Complaint on
April 4, 2014, in accordance with the schedule set forth by this Court at the March 4 conference, but a filing ervor
occurred and Plaintiff’s counsel was sent notice that the Amended Complaint needed to be re-filed. (See ECF No.
10.) Plaintiff’s counsel did not re-file the Amended Complaint until June 24, 2015. (See Am. Compl., ECF No. 33.)
The Amended Complaint that was filed on June 24, 2015, however, did not mateh the original Amended Complaint.
{Compare ECF No. 33 and ECF No. 10.) The Court asked the pariies to confer and determine how they wished to
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Federal Rule of Civil Procedure 12(b)(6), otthe alternative for summary judgment pursuant to
Rules 12(d) and 56. For the followingasons, Defendants’ motion is GRANTED.
BACKGROUND
The facts are gleaned from the Amended Complaint, affidavits, and exhibits submitted
with this motion and are not slispute, except where noted.

l. 196 Cortlandt Street

Rodriguez is the president of Shippy Realty, the owneeadrd for the property located
at 196 Cortlandt Street (“196 Conidt Street”). (Am. Cmpl. | 6; Rodriguez Aff. § 3.) On June
13, 2012, Defendant Gotte issued an appeairicd to Rodriguez dated February 2, 2012,
relating to a property maintenaacode violation for 196 Cortlan8treet. (Rodriguez Aff.  4.)
On June 28, 2012, Rodriguez appeared in thep$@leellow Justice Court (“Village Court”) and
entered a “not guilty” plea on behalf of hietisand Shippy Realty. (Rodriguez Aff.  5.)
Defendant Joseph had not filed a formal accusatstyument at that tim€Rodriguez Aff. § 5.)
Soon after, Rodriguez received six moreegypnce tickets for various maintenance code
violations, all issued by Defendant Gotte aaded February 2, 2012. (Rodriguez Aff. 1 6-7.)
On July 12, 2012, Rodriguez again appeared itvilhege Court to entea “not guilty” plea on
behalf of himself and Shippy Realty, even thbuwefendant Joseph had again failed to file a
formal accusatory instrument. (Rodriguez Aff. 9-10.) In total, Rodriguez received seven
tickets for: (1) failure to properly secure the exterear siding, (2) failure to have handrails on
the rear stairs, (3) failure t@ep windows in weather-tight dition, (4) failure to protect the

chimney from the elements, (5) failure to kele@ plumbing stack free of leaks and defects, (6)

proceed. After the parties conferred, Piifime-filed the original Amended ComplaindgeECF No. 38), and the
parties stipulated that this was the operative complaintteatdhe motion to dismiss that had been previously filed
by Defendants was responsive to the now-operative Amended ComptaBEOF No. 39, 40). The only defendant
added in the Amended Complaint is Gotte, who joined in the Defendants’ motion to dismiss and the stipulation.
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holes in rear of the buildingnd (7) the caved-in rear foundatioBegRodriguez Aff. Ex. 1.)
Plaintiffs allege that the Village has a praetof prosecuting municipal code violations and
obtaining convictions without filing accusatory ingshents or advising defendants of their right
to an attorney. (Am. Compl. § 35; Rodriguez Aff. 1 11-12.)

On October 2, 2012, Rodriguez filed a motiomiemiss the appearance tickets based on
the Village’'s failure to file sufficient accusatanstruments and on the grounds that he did not
own 196 Cortlandt Street. (A Compl. 11 34-38; Rodriguez Aff.  15.) In an oral opinion, Judge
Valdespino, the Village Justicegsiding over the casdismissed the case against Rodriguez
because he was not the owner of record; howéeea)lowed the case against Shippy Realty to
continue. (Am. Compl. 1 40; Rodriguez Aff1%.) Following Rodriguez’s move for recusal of
Judge Valdespino and disqualification of DefandJoseph for unethical conduct, the Village
Court reassigned the case to Acting Villagstide Alfred A. Farella and Acting Village
Prosecutor Anthony Mamo. (Am. Comff 45; Rodriguez Aff. § 19.)

On September 25, 2013, a conference wasdfedd Rodriguez filed a motion seeking
reargument. (Rodriguez Aff.  20.) The parties disagrs to the nature thfis conference; while
Defendants allege it was a settlement confer@deeno Aff. 1 2-4), Plaintiffs contend it was a
motion conference during which the parties md stipulate any agreement (Rodriguez Aff. 1
22-27). Rodriguez did not acknowledge any afimns of municipatodes at 196 Cortlandt
Street, but he agreed to address certain coaddentified by a representative of the Building
Department. (Rodriguez Aff. 1 25-27.) Ont@er 21, 2013, Judge Farella dismissed the case
after the Building Department advised the protieauhat their concernisad been resolved.

(Rodriguez Aff. § 29; Mamo Aff. 1 5.)



[. 170 Cortlandt Street

On November 20, 2013 Defendant Gotte saw e&karooperating a blow torch on the roof
of the property located at 170 @andt Street (“170 Cortlandt Street”) and asked permission
from the men inside the building observe their work. (Mirandaecl. Ex. J (Gotte Aff. at 1 2-
3).) Afterward, Gotte issued appearance tisketRodriguez reganaly violations at 170
Cortlandt Street for: (1) condung roofing work without a permit, (2) using a propane torch for
roofing work without a permit or taking prapsafety precautions, (3) using two portable
unvented heaters against code, (4) not prgeturing three propamglinders, (5) not
installing a sign for the storage of propane, (6) improperly hooking up wires to an extension cord
without a plug, and (7) not supplying a fire extinguisher on each floor or on the roof while
working. (Miranda Decl. Ex. H.)

At 12:45 p.m. on November 20, 2013, a fire éedpon the roof thbuilding located at
172 Cortlandt StreetSeeMiranda Decl. Ex. L (Sleepy HolNo Police Dep't Press Release).) A
report by the Westchester County Arson Taskc€@“Arson Task Force”) ruled the fire
accidental:

Upon arrival F.D. observed fire on the D sifel72 Cortlandt St. Found fire developing
in cockloft space & ceiling of Apt. 3. Sceegam revealed hot roof working by roofers
on the roof of #170 Cortlandt St. Work wiasated 48” from the roof & edge of #172.
Roofers were using a LPG torch for rooftgqa Fire determined accidental Torch too
close to combustibles.

(Miranda Decl. Ex. K.) On December 2, 2013 tt8served Rodriguez with the appearance
tickets from November 20, 2013. (Rodriguez Aff. § 31.)

On December 18, 2013, Rodriguez filed aiomto dismiss the appearance tickets.
(Rodriguez Aff. § 34.) The Village Court disreel the charges against Rodriguez on January

21, 2014, because he was not the record propertgo\Rodriguez Aff. § 34.) Plaintiff is a



member of Sundown Baldwin LLC (*Sundown”), igh owns and operates 170 Cortlandt Street.
(Am. Compl. 11 9, 11; Rodriguez Aff. § 30.)
APPLICABLE STANDARDSON THE INSTANT MOTION

Motionsto Dismissand Rule 12(d)

When ruling on a motion to dismiss for failueemake a claim under Rule 12(b)(6), a
“court may consider the facts as asserted witlenfour corners of the complaint together with
the documents attached to the complaintxbés, and any documents incorporated in the
complaint by referencePeter F. Gaito Architecture, LLC v. Simone Dev. Co8p2 F.3d 57,

64 (2d Cir. 2010) (internal quotation and citationitbeal). Courts may also consider “matters of
which judicial notice may be takBand “documents either ingihtiffs’ possession or of which
plaintiffs had knowledge anglied on in bringing suit.Brass v. Am. Film Techs., In®87 F.2d
142, 150 (2d Cir. 1993).

However, when movants include documentsanotion to dismiss that fall outside of
these categories, “a district court must eiverlude the additional material and decide the
motion on the complaint alone or convert thetiototo one for summary judgment under Fed. R.
Civ. P. 56 and afford all parties the opjmity to present supporting materiakfiedl v. City of
New York210 F.3d 79, 83 (2d Cir. 2000) (internal quotations omitted).

Under Rule 12(d), when “matters outside pieadings are presented to and not excluded
by the court,” a motion to dismiss “must be teshais one for summary judgment,” and “[a]ll
parties must be given a reasonalp@ortunity to present all the matd that is pertinent to the
motion.” Fed. R. Civ. P. 12(d). Aistrict court thus acts propgiin converting a motion to
dismiss into a motion for summary judgmentemtthe motion presents matters outside the
pleadings, provided that the Court has affortdficient notice to an opposing party and an

opportunity for that party to respondsroden v. Random House, In61 F.3d 1045, 1052 (2d
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Cir. 1995). Formal notice is not ordinarilygured when a party “should reasonably have
recognized the possibility that the motion migbtconverted into one for summary judgment
[and] was [neither] taken by surpei [nor] deprived of a reasonable opportunity to meet facts
outside the pleadingsVillante v. Dep’t of Corrections of City of New Ypn86 F.2d 516, 521
(2d Cir. 1986) (internal quotation marks omitted) (quotimge G. & A. Books, In¢.770 F.2d
288, 295 (2d Cir. 1985))eeHernandez v. Coffep82 F.3d 303, 307 (2d Cir. 2009).

Here, Defendants have presented matters @uts@lpleadings in the form of affidavits,
tickets, documents from cases involving Plaintiffs and/or Sundown in the Village Court,
transcripts, administrative documents, @aslTask Force reports, Grievance Committee
determinations, and copies of local laws. Plaintiffs were timely apprised of the possibility that
Defendants’ motion could be treated as a mdmorsummary judgment and have also presented
supporting material beyond the pleadings. Thius Court treats thastant motion as one
seeking summary judgment.

. Summary Judgment and Rule 56

Rule 56, which governs motions for summary jonggnt, provides that a court “shall grant
summary judgment if the movant shows that there genuine dispute as to any material fact
and that the movant is entitléal judgment as a matter of ldwred. R. Civ. P. 56(a). A genuine
dispute of material fact exists when “the evideiscgeuch that a reasonable jury could return a
verdict for the nonmoving partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986);
accord Gen. Star Nat'l Ins. Co. v. Universal Fabricators, B85 F.3d 662, 669 (2d Cir. 2009).

The moving party bears the initiaurden of pointing to evidee in the record “which it
believes demonstrate[s] the absenca génuine issue of material facCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). The moving party may aiset its burden by demonstrating that the

“adverse party cannot produce admissible ewiddn support the fact.” Fed. R. Civ. P.
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56(c)(1)(B). By using a memorandum or brieptmint to an absence of evidence, the moving
party may “shift to the nonmovant the obliga to come forward with admissible evidence
supporting its claim.Fuertado v. City of New Yar837 F. Supp. 2d 593, 599 (S.D.N.Y. 2004).

Once the moving party fulfills its initial burden, the burden shifts to the nonmoving party
to prove or raise the existenceafenuine issue of materiakt. Fed. R. Civ. P. 56(c)(1)(A). A
party alleging that a material fastgenuinely disputed must idég “specific facts showing that
there is a genuine issue for triadAhderson477 U.S. at 248. The nonmoving party must support
its assertion by “citing tparticular parts of materials the records” or “showing that the
materials cited to do not establish the absencef.a genuine dispute.” Fed. R. Civ. P. 56(c)(1).
Accordingly, the nonmoving party “must do mahan simply show that there is some
metaphysical doubt as to the material fadtédtsushita Elec. Indus.dC v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). “Statements that aweideof any specifics, but replete with
conclusions, are insufficient to defeat agerly supported motion for summary judgment.”
Bickerstaff v. Vassar Coll196 F.3d 435, 452 (2d Cir. 1998ge also F.D.I.C. v. Great Am. Ins.
Co, 607 F.3d 288, 292 (2d Cir. 2010) (nonmoving partaymot rely on conclusory allegations
or unsubstantiated speculation” (quotgptto v. Aimenad.43 F.3d 105, 114 (2d Cir. 1998))).
Summary judgment should be grath when a party “fails tmake a showing sufficient to
establish the existence of an element essentthbtgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp.477 U.S. at 322.

In reviewing the record, “[tiheénquiry performed is the thsold inquiry of determining
whether there is the need for a trighfiderson477 U.S. at 250. Thus, “the judge’s function is
not himself to weigh the evidence and determindrilth of the matter,” nor is it to determine a

witness’ credibility.ld. at 249. Rather, courts must “conséjufhe evidence in the light most



favorable to the non-moving party and draw][l faasonable inferences in its favor” when
deciding whether a genuine igsaf material fact exist&incher v. Depository Trust & Clearing
Corp, 604 F.3d 712, 720 (2d Cir. 2010) (quotidijanz Ins. Co. v. Lernedd16 F.3d 109, 113
(2d Cir. 2005)).

DISCUSSION

Section 1983 M alicious Prosecution Claims

Plaintiffs allege several malicious prosgon claims pursuant to § 1983 (the first,
seventh, thirteenth, and fourteewtiuses of action in the Ameed Complaint) against various
Defendants.geeAm. Compl. {1 54-66, 79-85, 104-129)

In a malicious prosecution claim under 8 1983plaintiff must demonstrate conduct by
the defendant [1] that is tortious under stiaiw and [2] that results in a constitutionally
cognizable deprivation of libertyKinzer v. Jacksar316 F.3d 139, 143 (2d Cir. 2003). In order
to establish a malicious proseauticlaim under New York law, aghtiff must pove “(1) that
the defendant commenced or continued aioairproceeding agaihgim; (2) that the
proceeding was terminated in the plaintiff sda; (3) that there was no probable cause for the
proceeding; and (4) that the pescling was instituted with malicdd.; see Manganiello v. City
of New York612 F.3d 149, 161 (2d Cir. 201@tampf v. Long Island R.R. C@61 F.3d 192,
198 (2d Cir. 2014).

A. Fourth Amendment Seizure

Malicious prosecution claims under § 1983 seekindicate the Fourth Amendment’s
protection against unlawful seizuf®ee Albright v. Oliver510 U.S. 266, 271-74 (1994). The
Second Circuit has held that “the issuanca pfe-arraignment, non-felony summons requiring a
later court appearance, withdutther restrictions, does nobmstitute a Fourth Amendment

seizure.”Burg v. Gosselin591 F.3d 95, 98 (2d Cir. 201@f, Swartz v. Insogn&04 F.3d 105,
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109-10 (2d Cir. 2013) (“We have consistently held thadst-arraignmentlefendant who is
‘obligated to appear in court connection with [criminal] cirges whenever his attendance is
required’ suffers a Fourth Amendment deptign of liberty.”) (emphasis added). Here,
Defendants issued multiple non-felony appearan&ets¢ but Plaintiffs doot allege any arrest
or other physical detentiorSéeAm. Compl. 1 26.) While the Court Burg noted that “the
number of [court] appearances may bgaon whether there was a [Fourth Amendment]
seizure,” 591 F.3d at 98, courtstins circuit have largely found that plaintiffs charged witim-
felonyoffensesvho were “neither arraigned nor physigaletained but who might have made a
number of court appearances” did not suffer a constitutional irpaiutri v. ElImsford 895 F.
Supp. 2d 555, 571 (S.D.N.Y. 201@pllecting cases);ee Parkash v. Town of Southed$b. 10
Civ. 8098, 2011 WL 5142669, at *18 (S.D.N.Y. Sept. 30, 20113f'd, 468 F. App’x. 80 (2d
Cir. 2012) (finding no Fourth Amendment seizureanéhthe plaintiff was required to appear in
court on fifteen occasions but no further restrictions occurhédpgino v. Inc. Village of
Patchoque 739 F. Supp. 2d 205, 228 (E.D.N.Y. 20{iihding no seizure where multiple
appearance tickets for plaintiffs’ non-compliandéhwhe town’s rentapermit statute required
multiple court appearancedfianbeck v. Micka640 F. Supp. 2d 351, 370 (S.D.N.Y. 2009)
(finding no seizure where plaintiff had not beetadteed after she had been “issued appearance
tickets to appear in Town Justice Court tewmer misdemeanor charges of violations of the
Town’s Zoning Laws”). Plaintiffstickets and five court appeamnces for 196 Cortlandt Street
and single court appearance for 170 CortlanadieSto not rise to the level of a Fourth
Amendment seizure. (Rodriguez Aff. 1 22, 29, 33.)

Plaintiffs also aver that @isagreement remains as to “the circumstances under which

defendant Gotte entereddtook pictures at thesifc] 196 Cortlandt Street and 170 Cortlandt



Street,” and that Gotte’s atjed entrance onto thegpmrerties constituted seizure under the
Fourth Amendment that would allow Plaintiffs sustain their malious prosecution claims.
(PIs.” Mem. of Law Opp. Defs.” Mot. Dismiss #9.) The Supreme Court has held that a Fourth
Amendment seizure does not octumless ‘the individual manifest a subjective expectation of
privacy in the object of the ellenged search,” and ‘socidig] willing to recognize that
expectation as reasonablekyllo v. U.S, 533 U.S. 27, 33 (2001) (alteration in original) (quoting
Cal. v. Ciraolg 476 U.S. 207, 211 (1986)).

“The businessman, like the occupant of a residence, has a constitutional right to go about
his business free from unreasbleaofficial entries upon his pate commercial property3ee v.
Seattle 387 U.S. 541, 543 (196Kee N.Y. v. Burged82 U.S. 691, 699 (1987).S. v. Chopra
No. 12-308A, 2014 WL 6810564, at *Tw.D.N.Y. Dec. 2, 2014)However, a solely “visual
observation is no ‘search’ at algs “Fourth Amendment protection . . . has never been extended
to require law enforcement officers to dtitheir eyes when passing . . . on public
thoroughfares.Kyllo, 533 U.S. at 32 (quotin@iraolo, 476 U.S. at 213kee also Ariz. v. Hicks
480 U.S. 321, 328 (1987) (“A truly cursory inspeatione that involves mely looking at what
is already exposed to view, without distumlpiit—is not a ‘search’ for Fourth Amendment
purposes, and therefore does not enegjuire reasonable suspicion.”).

In the case of the tickets relating to 196 t@ordt Street, all of theiolations alleged in
the tickets were exterior vialions that could be segnthout entering the buildingSge
Rodriguez Aff. Ex. 1.) An inspeiain that involves “merely looking athat is already exposed to
view . . . is not a ‘search’ for Fourth Amendment purpodeiKks 480 U.S. at 328. As the
tickets issued by Defendant Gotte for 196 CaodisStreet were based visual assessments

made from outside the building, nodth Amendment seizure occurred.
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An open guestion remains, however, regagdvhether Defendant Gotte’s entrance into
170 Cortlandt Street constituted a seizure undeFturth Amendment. Gotte was walking in
the Village when he saw a worker operating@blorch on the roof of 170 Cortlandt Street.
(SeeMiranda Decl. Ex. J (Gotte Aff. § 2; Aff. @pMot. to Dismiss at 3).) Upon learning that
Plaintiff's building permits did noinclude the use of a blowrtth on the roof, Defendant Gotte
asked permission from the men inside the building to observe their BedM(randa Decl. Ex.
J at (Gotte Aff. § 3; Aff. Opp. Mot. to Dismiss 3%) The Village Code states that the “Building
Inspector . . . shall be authorized to enter stnycture or premises ahy reasonable time, upon
display of proper iddification.” Sleepy Hollav, N.Y., Code § 245-8®If permission to enter is
not obtained from the “owner, occupantoperator,” a warrant nyabe obtained with
“reasonable or probable causkl’ § 245-80(A). The Building Inspector may also enter the
premises in case of an emerggmgthout a warrant or permissiold. § 245-80(B). In the instant
case, Gotte received permission from the merking inside the building. The workers in the
building, however, were not thmiilding’s owners, occupants, operators and thus may not
have been capable of authorizing Gotte’s ehivgither side provides evidence as to whether the
workers had authorization to allow people itlie building. Furthermore, Defendant Gotte
entered the building prior to the fire on 172 CortlaBtteet, so he did nenter the premises in

response to an emergency situation. As sucheitmrd as presented is insufficient to determine

3 This code section concerns residential buildings. While Plaintiffs never expressly state that 170tCortland
Street is a residential building, the Court can infer this fact from the permits issued for 170 Cortlandt Street allowing
“INTERIOR ALTERATIONS TO THREE APARTMENTS” in Building Permiiumber 2013-0387-B,
“PLUMBING WORK FOR APARTMENT RENOVATIONS” in Plumbing Permit Number 2013-0111-P, and
“ELECTRICAL WORK FOR APARTMENT RENOVATIONS'in Electrical Permit Number 2013-0135-Beg
Miranda Decl. Ex 1.)

4 The Village Code does not define “operator” or lessh a source to define terms. However, the Fire
Code of N.Y. State, which shares its definitions lith Building Code of N.Y. State, establishes Webster's
Dictionary as providing ordinarilgccepted meanings. 2007 Fire Cod&lof. State § 201.4. The Webster's
Dictionary definition for operator is “a person who uses and controls something (such as & nustidce, or
business).” “Operator Merriam-Webster’s Dictionaryavailable athttp://www.merriam-
webster.com/dictionary/operator.
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whether Defendant Gotte had the proper authooizaequired to effec legal search of the
premises without a warrant. His entrance thi® building and subsequent observations may
amount to a Fourth Amendment seizure.

B. Probable Cause

While a question of fact regding the existencef a Fourth Amendment seizure at 170
Cortlandt Street remains, the malicious p@gion claim still faildbecause Defendants had
probable cause to issue and prosetie tickets. Probable cause is a complete defense to any
action for malicious prosecution in New Yofkee Dickerson v. Napolitan604 F.3d 732, 751
(2d Cir. 2010). In such a claim, the existencermbable cause turns on “the knowledge of facts,
actual or apparent, strong enoughustify a reasonable mantime belief that he has lawful
grounds for prosecuting the defendant” in the disputed mBeenshtein v. City of New Yqrk
496 Fed. App’x 140, 142 (2d Cir. 2012) (quotiRgunseville v. Zahll3 F.3d 625, 629 (2d Cir.
1994));seeColon v. City of New Yorki68 N.Y.S.2d 453, 455 (1983).

Defendant Gotte issued the appearance sakegarding violationat 170 Cortlandt
Street on November 20, 2013, for infractions inadidtae to the constrtion taking place on the
roof of the building. $eeMiranda Decl. Ex. H.) Those infraotis included the lack of safety
precautions relating to the ggible ignition of a fire.YeeMiranda Decl. Ex. H.) Gotte witnessed
at least one of those infractions, operating agmegorch for work on a roof without a permit,
from a public throughway. (Mirandaecl. Ex. J (Gotte Aff. § 3; # Opp. Mot. to Dismiss at
3).) That same day, a fire ignited on the robthe next building, and the Arson Task Force
declared that the fire was accidentally calisg a roofing torch on 170 Cortlandt StreSeé¢
Miranda Decl. Ex. K.) The appearance ticke&se based on Fire and Maintenance Code

violations that resulteoh the very dangers suclgulations aim to avoid.
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Defendants had probable cause to prosemitenly Sundown, theecord owner of the
property, but also Rodriguez. While Plaintiffeclare that Rodriguez is not the owner of 170
Cortlandt Street and thus shouldt be held liable for the codeolations, the New York Penal
code states that “[a] person is crimindible for conduct constituting an offense which he
performs or causes to be performed in the nafoe in behalf of aorporation to the same
extent as if such conduct were performedigiown name or behalf.” N.Y. Penal Law § 20.25.
As a corporation can only act through its offscand other individuals o act on its behalf, “a
corporate officer cannot escape individual criahiinability for violations of the law.People v.
Premier House662 N.Y.S.2d 1006, 1009 (Crim. Ct. 19938g generally People v. Byrri&/
N.Y.2d 460 (1991). In cases of building or faede violations, beingn active manager and
shareholder is not sufficient for an individual to “shield[] himself from culpability for omission
to take safety precautions necessary for the weetiithe buildings’ . . . residents and visitors,
the occupants of neighboring structures,and others within the range of dangétéople v.
Sakow 45 N.Y.2d 131, 135-36 (1978) (collecting casere, Rodriguez admits that he is a
member of Sundown, the deedrmv of 170 Cortlandt Street. A Compl. 11 9, 11; Rodriguez
Aff. § 30.) Additionally, Rodriguez is “authorized apply for and receive building permits for
the [corporation].” (Miranda DecEx. J (Samuel L. Newman letter).) Under the circumstances,
Defendants had probable cause to @case both Rodriguez and Sundown.

The malicious prosecution claims as to Thiitlandt Street and 196 Cortlandt Street
must be dismissed for failure to establighoairth Amendment seizure. Even if a Fourth
Amendment seizure occurred when Defendant Gottered 170 Cortlandt Street, the malicious
prosecution claim as to that propgemust be dismissed becalRedriguez fails to demonstrate

that Defendants lacked probahlause to prosecute him.
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[. Section 1983 Abuse of Process Claims

Plaintiffs allege several claims pursuém®& 1983 for abuse of process (the second,
eighth, thirteenth, and fifteenttauses of action in the Amendédmplaint) against the various
individual Defendants.SeeAm. Compl. 11 61-62, 86-87, 104-122, 130-131.).

A claim for malicious abuse of criminal pexss “alleges a deprivat of a federal right
[of procedural due process] aniy be asserted under section 198&ffman v. Town of
Southampton523 F. App’'x 770, 771 (2d Cir. 2013). dnder to establish a claim under New
York law, a plaintiff must demonstrate thatiefendant “(1) employ[edEgularly issued legal
process to compel performance or forbearans®wie act (2) with intent to do harm without
excuse of justificatiorand (3) in order to obtain a cokail objective thais outside the
legitimate ends of the procesSavino v. City of New YarB31 F.3d 63, 76 (2d Cir. 2003)
(quotingCook v. Sheldgrtl F.3d 73, 80 (2d Cir. 1994)).

Plaintiffs allege that Defend#s issued and prosecuted tiogets “to go after and punish
[Plaintiffs] for, among other reasons, politicalriigution.” (Am. Compl. 1 32, 107.) In January
2012, the Democratic Party of the Village oé&by Hollow held a caucus select candidates
for the Sleepy Hollow Board of Trustees, and Rpaiz arrived with oths to challenge the
proposed candidates. (Am. Compl. 1 24; Rodrighézy 36.) However, he alleges that Village
Attorney Janet Gandolfo, Chair of the local Dematic Party, locked #hdoors to the meeting
and did not allow the group to sign in because trey arrived too late to participate in the
caucus. (Am. Compl. T 24eeRodriguez Aff. § 36.) Janet Ganétotold Rodriguez, “[D]on’t
worry Mr. Rodriguez, sooner or later I'm goinggdet you.” (Rodriguez Aff.  36.) This incident
appears to form the underlying basis for Rguikez’s allegations of political retribution.

“[T]o state a claim for abuse of criminal pess, it is not sufficient for a plaintiff to

allege that the defendant were seeking to retaliate against him by pursuing his arrest and
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prosecution.’Saving 331 F.3d at 77. Rather, a plaintiff “niwsaim that [defendants] aimed to
achieve a collateral purpobeyond or in addition tbis criminal prosecutionfd. (emphasis
added). Furthermore, “retaliation for some offense will not suffice as a collateral motive” in an
abuse of process clai@oleman v. N.Y.C585 F. App’x 787, 788 (2d Cir. 2014). Simple
malicious motive will likewise fail as a collateral motivoffman 523 F. App’x at 771see
Hauser v. Bartow273 N.Y. 370, 374 (1937) (“It is not emngh that the actor have an ulterior
motive in using the process of the court. . . . If he uses the process of the court for its proper
purpose, though there is malice is hieart, there is no abuse of fbrocess.”). Plaintiffs fail to
state that Defendants had any atdlal intent to issue andgsecute the appearance tickets
beyond political retribution. Asetaliation does not suffice as a etdiral motive, Plaintiffs fail to
establish the third element of ahuse of process claim, and het analysis into the first and
second elements is unnecessary. Plaintiffs’ inghlio establish a caditeral objective requires
dismissal of their abuse of process claims.

[11.  Section 1983 Selective Prosecution and Defamation Claims

Plaintiffs concede their inability to proceed the “remaining causes of action set forth in
the Amended Complaint,” and set forth no @vide to counter Defendants’ submissio8gg
Pls.” Mem. of Law Opp. Defs.” Mot. Dismiss 24.) Because Plaintiffs have failed to raise any
issues of material fact from which a reasonglig could find for Plaintiffs on any of their
claims, the selective prosecution and defapmatiaims arising undég 1983 are dismissed.

IV. TheVillage and Monell Liability

A local government may only be sued undé983 “when execution of a government’s
policy or custom . . . inflicts the injuryNMonell v. Dep’t of Soc. Serygl36 U.S. 658, 694

(1978). Therefore, any 8 1983 claim against a mpal@ntity must be premised upon the theory

15



that the municipal actor’s unconstitutional ansdwere performed pursuant to a municipal
policy or custom.’Patterson v. Cnty. of Oneidd@75 F.3d 206, 226 (2d Cir. 2004).

Monell, however, “does not provide a separedase of action . . . [insteadkxtends
liability to a municipal organization where thaganization’s . . . policies[,] or customs that it
has sanctioned, led to an indedent constitutional violation3egal v. City of New YQrk59
F.3d 207, 219 (2d Cir. 2006) (emphasis in originBecause all of Plaintiffs’ underlying § 1983
claims fail, Plaintiffs’Monell claim also fails and must be dismissed.

V. State Law Claims

Finally, Plaintiffs assert several statevlalaims for maliciougprosecution, abuse of
process, defamationgspondeat superidrability (as against the Vilige), and various violations
of the NY state constitution against Defendants.

“The district court may decline to exercsapplemental jurisdiction over a claim . . . if
the district court has dismissed all claims owhich it has original jurisdiction.” 28 U.S.C. 8
1367(c)(3). “In the usual case in which all feddeal-claims are eliminated before trial, the
balance of factors to be cadered under the pendent jurisitibn doctrine—judicial economy,
convenience, fairness, and comity—will point towdettlining to exercise jurisdiction over the
remaining state-law claimsDilaura v. Power Auth. of N.Y982 F.2d 73, 80 (2d Cir. 1992).

This appears to be the usual case. Having dsadiall of Plaintiffs’ federal claims at this
early stage of the litigation, and seeing no contesiggment or authority that might compel the
Court to retain jurisdiction, the Court declirtesexercise jurisdictin over any pendent state
claims.SeeChenensky v. N.Y. Life Ins. C842 F. Supp. 2d 388, 396 (S.D.N.Y. 20E}peal

withdrawn(Aug. 16, 2013).
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CONCLUSION
For the foregoing reasons, summary judgment is GRANTED in Defendants” favor, and
Plaintiffs’ claims are dismissed in accordance with this Opinion.” The Clerk of Court is

respectfully directed to terminate the motion at ECF No. 28, and to close this case.

Dated:  July 29, 2015 SO ORDERED:

White Plains, New York W

—NELSON S. ROMAN
United States District Judge

3 As the Court did not reach the merits of Plaintiffs’ state law claims, the state law claims are dismissed
without prejudice.
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