Beauvoir v. Falco et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- X
JIMMY BEAUVOIR,

Plaintiff,

-against-
14-cv-00669 (NSR)
MEMORANDUM DECISION

ROCKLAND COUNTY SHERIFF FALCO,
LT. BYRAN, SGT. MUELER, SGT. HICKEY,
C/O PEREZE, C/O LEVINE,

Defendants. :

X

NELSON S. ROMAN, United States District Judge

Jimmy Beauvoir (“Plaintiff”), an incarcerated pro se litigant, commenced this action on
January 30, 2014 against: Rockland County Sheriff Falco (“Falco”), Lieutenant Byran (“Byran”),
Sergeant Mueler (“St. Mueller” or “Mueller”) (incorrectly spelled in the caption as “Mueler”),
Sergeant Hickey (“Hickey”), C/O Pereze (“Pereze”), C/O Levine (“Levine”), (collectively
“Defendants”), pursuant to 42 U.S.C. § 1983, (See Amended Complaint (“AC”), ECF No. 29.)
Plaintiff alleges that Defendants are liable for violating his Eighth Amendment right to be free
from cruel and unusual punishments because they inflicted pain on him in a wanton, malicious, or
sadistic way when they 1) sprayed him with pepper spray and 2) placed him in locked intake for
two weeks, during which he allegedly spent several days without access to toiletries or a shower.
(See Plaintiff’s Letter dated 8/14/14, (“8/14/14 Letter”), ECF No. 29; Plaintiff’s Letter Dated
10/23/17, (10/23/17 Letter”), ECF No. 14.) Consequently, Plaintiff seeks $2.5 trillion in
damages. (AC§ V.)

Presently before the Court is Defendant’s Motion for Summary Judgment (Motion for
Summary Judgment, (“Defendant’s Motion”), ECF No. 110.) For the reasons discussed below,

Defendants® Motion is GRANTED in its entirety.
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.  BACKGROUND

The factsbeloware takerfrom the parties’ Rule 56.1 statements, affidavits, declarations,
and exhibits, and are not in dispute except where so nliectional inferences are drawn in
Plaintiff's favor.

A. Placement of Plaintiff on Suicide Watch

On June 1, 2013, Plaintiff was an incarcerated inmate at Rockland County Correctional
Facility (“RCCF”). (Defendant'Rule 56.1 Statement (“Def. 56.1'Y], 2, ECF No0.110-27.)At
around3:05 pm, Plaintiff was in hisell, where he was observed upset and cryirni tears going
down his cheeksld. T 4.} RCCFOfficer Puccioobserved Rintiff in this distressed and tearful
condition anddecided to plackim on“suicidewatch’ (Id. 11 5-6; Defendants’ Memorandum in
Support of Summary Judgment (“Def. Mem.”), Ex. D, ECF No. 110-10.

Subsequetty, Officer Puccioescortedlaintiff to the Intake Booking areand orderethim
to change into sicidewatch apparel, pursuant to RC@Blicy. (Def. 56.1 | 6; Def. Mem., Ex D;
Surveillance VidepEx. O,ECF No. 11624) Plaintiff, however, refused Officer Puccio’s order
to change into suicide atch apparel.Ojef. 56.1 7; Def. Mem., Ex D.Plaintiff claims that he
refused the orders because he told Officer Puccio that he waso# that he did not want to hurt
himself (10/14/14 Letter.) (“I simply asked him if | can talk to the doctor or the chmaptal
wouldn’t have to go on suicide so they can know that | don’t want to hurt myselaitiff also
claims that the reasdre did not want to be placed on suicide watch was because he believed he

would be placed in a very cold location and would get si&e(d) (“...its very cold | mean very

! Plaintiff claims that he was crying because as he was praying &ndgs, he started to “tear up a biSkgLetter
dated 8/14/14, “10/14/14 Letter”), Ex. A, ECF No. 29.)



very cold on top of that | get sick very easy when | get to[o][ddldtart shalng then I'll end up
at a hospital, so that’'s what | was trying to prevent.”)

Nevertheless, feer Plaintiff refused multiple ades from Officer Puccio, StMueller
arrived toassisOfficer PuccigDef. Mem. Ex. D.JWhenSt. Muellerarrived, halso told Plaintiff
to change apparel from the orange suit he was wearing to the blue suit that anenatggosed
to wearwhenon suicide watchiDef. 56.1 9-10, Def. Mem., Ex D.) Plaintiff continueckfusing
to change anbdecame increasingly workenb. (Def. 56.216; 8/14/14 Letter) (“.yes | did ask]]
him a couple of times again to talk to the doctor and the chaplain maybe that's tmeheampt
so mad...”).Plaintiff claims that at this point Sergeavitieller started cursing him out, tokdm
to “shut the fuck up” and “spit on [his] face.” (8/14/14 Leffédefendants claim that it was only
Plaintiff who “became increasingly demonstrative and aninjatelilst continually refusing to
change into the suicide watch apparel. (Def. 56.1 1 16.)

Subsegently, St. Mueller escortedlaintiff to the shower areadjoining the intake area
(Def. 56.11 17;PI. Dep. 46: 914;Ex. O.) There, St. Mueller applied a burst of Oleoresin Capsicum
(“OC” or “pepper’) sprayon Plaintiff. (Def. 561 § 18 AC Attachment; 10/14/14 Lette).While
Plaintiff claims thahe subjectivelythought St. Mueller was going to ttaintiff, theundisputed
facts andsurveillance footageeflect thatboth parties becomiacreasinglyagitated but neither
partybecame violent(See8/14/14 LetterSurveillance Video, Ex. O.)

The parties disagree as to how much pepper spray St. Mueller elgfeddants claim
that St. Mueller used the paper spray fdslaort, one second burstwhereas Plaintiff contends

that St. Mueller sprayesb much spray “to the point that everyone [was] [coughing] so much” and

2 Plaintiff claims that Officer Puccio had alreasiylicited SergeanMueller atthe time when he first asked Plaintiff
whether he was okaySeel0/14/14 Lette)



three other officers had to leave tbem (Seel0/14/14Letter;Ex. O).2 Defendantglaim that the
surveillance video demonstrates that “[n]o staff demonstrated adversensdd¢Def. 56.11 19.)

After St. Mueller sprayeélaintiff with the pepper spraylaintiff showered, put on fresh
clothes and was immediately escorted to the medical fadiityrigate his eyeqDef. 56.117 21-

23, Pl. Dep 55:17-18) Plaintiff admits thahe did not require any physical assistance to walk to
the Nurse’s officebut also claims that he could not open his eyes and was suffering from the
immense pain(Def. 56.11123; Pl. Dep. 56:8, 64:1420.) (“I couldn’t open my eyes. My eyes

was wateringand tears all over and it was red, it was hurt — it was hurting. And my head was also
— | felt like my head was going to blow. My head hurt a lot HeTNursethenprovided Plaintiff

with several flids with which to rinse his eydhat Plaintiff then usd to thoroughly rinse and
irrigate his eyes(Def. 56.1 | 24; Pl. Deat 69-73) Plaintiff then left the Nwge’s office and was
taken to a Bychiatrist. (Pl. Dep. 79:6.) The Bsychiatristexamined Plaintiff anavrote a letter
instructing Plaintiffto betaken “off suicide watch."§eeEx. D.)

Soon thereafter, Plaintiff entered a guilty plea and accepted 15ofdgxk-in" as a
penaltyfor refusing to comply with corrections officer ordeasdhewas placed in Administrative
Segregatiorfor his refusal to comply with correctional officer orders. (Def. 5625fEx D.)
Plaintiff claims thatoefore he waglaced in this segregatipBefendants wrongfully took away
all his legal papers,iibible, his clothes, alhe food hehad brought wh him (10/14/14 Lette)

(“they took everything | had owned and put it in the trasAt”some point on June 1, 2013, St.
Mueller properly filled out an OC Report, detailing the incident and his use of Q@ epr

Plaintiff. (Def. 56.1 § 26; Ex. D.)

3 Plaintiff claims that St. Mueller first chided him about knowing what peppexy was and then held the blue suicide
watch suit with his left hand, whilst operating fepper spray from his right hand. (Plaintiff Deposition, Defendants
Motion for Summary Judgment, Ex. C at 47, ECF No.-1H0) Plaintiff also claims that St. Mueller was “so close
to my face, his fingers was touching my nose while he sprayed imehething.” (Id.)
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B. Plaintiff's Attempt to File a Grievance

About five months later, on November 15, 2013, Plaintiff submitted a grievance in
connection with the June 1, 2013 pepper spray incident, in which Plaintiff claimecktsufered
injuries to his eyes, includirigsing sight in his right eye, getting blurry vision in his left eye, and
havingto get scheduled for a surgeay a result of exposure to the spray. (Def. 56.2; 2. D.)*

But the same day that Plaintiff filed this grievance, Lt. JBjiran, the Grievance Coordinator at
RCCF, denied Plaintiff's application. (Def. 56.1 { 28; Ex. D.).

Plaintiff appealed the initial determination of the Grievance Coordinator to thé Chie
Administrative Officer(Def. 56.1 1 9; Ex. D.). Subsequently, on November 25, 2013, the Chief
of Correction, Anthony Volpe, rendered a decision, in which he deniedifeGrievance (Def.

56.1 1] 30:31; Ex. D.) Plaintiff then appealed this decision to the Citizen’s Policy and Complaint
Review Council, and the appeal wsent to the Council on November 29, 2013. (Def. 56.1 {1 33
34; Ex. D.). On February 19, 2014, the Citizen’s Policy and Complaint Review Councitednde
a final decision, sustaining the action taken by the facility administrédbef. 56.1 135; Ex. D.).

C. Plaintiff’'s Chronic Eye Conditions and Medical History

Plaintiff has a documented history of chronic inflammatory changes in his patiphe
cornea that date bat& 2004.(Def. 56.1 § 35; Ex. F,.). This history reflects that Plaintiff had
chronic conjunctivitis with corneal changes, and an assessment and glamedl superficial
vascularization(Def. 56.1 { 37; Ex. F.Pn March 3, 2004, Plaintiff was treated at New York

Presbyterian Hospital fan evaluation of superficial corneal vascularization and was noted with

4%l cannot see from my right eye ever since | got spra[yed] with pepper sipnaylind from my right eye so now
my left eye is beginning to get blurry and blurry. | have been taken to ther dagty times. Nothing is working so
now theytalking about having a surgery very soon now that I'm blind on one egribe somebody was being who
they are and did this to me for no reason.” (Def. Decl., Ex. D.)



vision of 20/25, 20/30 with superficial pannus and anterior corneal inflammation on examinat
with an assessment of cornedlammation/pannus/pigmentatiofbef. 56.1  38EX.F.)

Although he was advised to follow up in two months, Plaintiff next went to New York
Presbyterian Hospital on March 31, 2005 with complaints of itchiness and irdikdonnand
increased pannus. (Def. 56.1  44; Ex. F.) During that visit, the doated that Plaintiff had
superficial pannus and corneal thinning. (Def. 56.1 | 45; Ex. F.)

On September 1, 2005/amtiff was again treated at New York Presbyterian and had a
vision of 20/25 and pannus. (Def. 56.1 § 46; ExSubsequently, on January 19, 2006, Plaintiff
was again treated at New York Presbyterian Hospital and this time was ritbidving pannus
in both eyesbeing ‘inactive,”and was directed to follow up in three months. (Def. 56.1 § 47; EX.
F.) Although Plaintiff was advised to foloup in three months, he did not, and his next treatment
at New York Presbytarian was on January 4, 2007, where he wasasti@dng asymptomatic
pannus and vision 20/25, 20/30. (Def. 56.1  48; Ex. F.)

On June 21, 2007, Plaintiff was treated at New York Presbyterian again. Thishiéme, t
doctor noted that he had clumps of white infiltrates with staining in his right eye, sexbedt
aspannus with inflammatigrsecondary to atopic disease. He was advised to follow up in two
weeks. Def. 56.1 1 49; Ex. F.)

Plaintiff wasnext treated at New York Presbyterian Hospital on December 20, 2007 and
was noted as havinghite infiltrates bilaterally with staining and atomlisease with pannus; he
was advised to follow up in two to three months (Def. %&0Q; Ex. F.) Plaintiff was next treated
at New York Presbyterian Hospital on October 7, 2009 and matadolurry vision in his right

eye and diplopia (double vision) in his left eye for approximately one yead, chémosis



(swelling of conjunctiva), epithelial infiltrates and pannus worse since 2@@74yas directed to
follow up in two to three weeks (Def. 56.1 § Ek. F.)

On June 21, 201(laintiff wastreated at New York Presbyterian Hospital for chronic
pannus secondary to atopic disedBef. 56.1 { 52Ex.F.) On June 24, 201®aintiff was treated
at New York Presbyterian Hospital with worsening pannus of the left eye, cetargzation of
the cornea (worse in right eye), opacification, and chem@$. 56.1 T 53Ex. F.) On July 29
2010, Raintiff wastreated at New York Presbyterian Hospital and noted aitision of 20/50
(right) and 20/30 (left), phlyctenules worse in the right eye, neovasculanizgnnus with
corneal haze worse in the right eye, persistent irritationeshtess(Def. 56.11 54;Ex.F.)

On August 9, 201 Rlaintiff wastreated at the Rockland County Department of Health
at the immunotherapy clinic for hi®mplaints of daily headaches and right eye rediizsis
56.1 § 5; Ex. F.) On November 2, 201(Rlaintiff was treated at the Rockland County
Department of Health with complaints of right eye redn@3sf. 56.1 I 5; Ex. F.)On June
1, 2011 Plaintiff wastreated at New York Presbyterian Hospital withedredness, itchiness,
and pain in both eyesjsion 20/200 (right) and 20/40 (left)Def. 56.1 § 57; Ex. F.)n this
visit, the doctor’s notes reflect that Plaintiff waigpposed to be on Patanol, Tobradex, and
Doxy, buthe only last followed up in July 201@()

Based on aexamtaken duringPlaintiff’s June 1, 2011 visiBlaintiff was noted with,
inter alia, pannus with stromal vessels, phlyctenules and cohsaworse in the right eye
(Def. 56.1 1 B; Ex. F.) Again, the June 1, 2011 medical chart notes Bhantiff was
noncompliant witHfollow-up or treatment, anthere was a possible need to resclapeght
cornea—that is, a need for Plaintiff to have surgery on his right @yef. 56.1 { 9; Ex. F.)

On June 2, 201 Plaintiff wastreated at New YorlPresbyteriatdospital againandthis time



was noted with vision 20/80 (right) and 20/40 (I€l@ef. 56.1 160; Ex. F.) The chart from
that visitnotes thaPlaintiff needed to exercisrict compliance with treatment, folleup,
and medicine, in order to avoid severe visual J@ssd hewas advised to follow up in two
weeks(Def. 56.1 161; Ex. F.)The notes also stated “may need to rescrape corneaEXD” (
F.) On April 30, 2012Plaintiff was againreated at New York Presbyterian Hospital his
complaintsof eyerednesspulsating,and having blurry vision anditching for two to three
months hewasalsonotedwith vision of 20/300(right) and 20/30 (left{Def. 56.1  62; EX.
F.)

On June 19, 201 Plaintiff wastreated at the Rockland County Department of Health
and had complaints of blurred vision (Def. 56.1 § 63; ExOR.July 20, 2012 aintiff was
treated at New York Presbyterian Hospitaith vision readings 020/125 (right) and 20/30
(left). (Def. 56.1 164; Ex. F.)He was alsamoted to have not been using any eye d(ap3
The chart from this visit also reflects that he haght pannus with stromal vessels and
phlyctenules, neovascularization/pannith corneahazeworsethantheleft. (Def. 56.1 1 6;
Ex. F.)Finally, the chart from this visit alswotesthat Plaintiff now presented himself witihlly
vascularized (superficial) cornea in the right eye with potential neexstoape the corneaso
again at this point, Plaintiff was ceidered a candidate for eye surgéBef. 56.1 § 66; Ex. F.)

The July 20, 2012 New York Presbyterian Hospital medical chart notes inthaate
Plaintiff had ahistory of noncompliance with followup and treatmen(Def. 56.1 | &; Ex.
F.) On August 31, 2012, |&ntiff was treated at Nyack Hg#tal and displayed mild
scleracterus in his eyes on examinatigbef. 56.1 { 68; Ex.) On October 4, 2012 |&ntiff

wastreated at New York Presbyterian Hospital and was noted for a history ofctitmmal



vascularization, thinningnd inflammation in both eyes, but worse in thetribef. 56.1
69; Ex. F.)

The October 4, 2012 New York Presbyterian Hospital medical chart notes show an
assessment and plan reflecting chronic pannus, scarring and thinningtadseiia atopic
conjunctivitis, fully vascularized (superficial) and scarred cornea ingheaye with diffuse
thinning and was advised to follow up in four weéhbsf. 56.1 {70; Ex. F.)On April 23, 2013,
Plaintiff was treated at the Rockland County Correctional Facility and was noitbdaw
history of pannusef. 56.1 { 71; Ex. F.)

On June 1, 2@, Plaintiff was treated by a nurse RCCFand was given an eye flush
following the OC spray incider{Def. 56.1 § 72; Ex. ¢ About one year later, on May 21,
2014, Paintiff underwentsurgery to his right retina, specificaldy keratoplasty and limbal
vessel cautery of the right ey®ef. 56.1 § 73Ex.J.)

. STANDARDS OF REVIEW
A. Summary Judgment Standard

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, summary judgment is
appropriate “if the movarghows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The movinggsagy
the initial burden of pointing to evidence in the record, “including depositions,
documents . .[and] affidavits or declarationsseeFed. R. Civ. P. 56(c)(1)(A), “which it believes
demonstrate[s] the absence of a genuine issue of materialGatatex Corp. v. Catretd77 U.S.

317, 323 (1986). The moving party may support an assertion that there is no genuine dispute of a
particular fact by “showing. . that [the] adverse party cannot produce admissible evidence to

support the fact.” Fed. R. Civ. P. 56(c)(1)(Bthe moving party fulfills its preliminary burden,



the onus shifts to the nonmoving party to raise the existence of a genuine issueriai faat.
Fed. R. Civ. P. 56(c)(1)(AAnderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986).

A genuine dispute of material fact exists when “the evidence is such that a reasagable ju
could return a verdict for the nonmoving party®hderson 477 U.S. at 248accordGen. Star
Nat’l Ins. Co. v. Universal Fabricators, Inc585 F.3d 662669 (2d Cir. 2009)Roe v. City of
Waterbury 542 F.3d 31, 35 (2d Cir. 2008enn v. Kissanes10 F. App’x 34, 36 (2d Cir. 2013)
(summary order). Courts must “draw all rational inferences in theammavant’'s favor,” while
reviewing the record.Kirkland v. Cablevision Sys760 F.3d 223, 224 (2d Cir. 2014) (citing
Anderson v. Liberty Lobby, Ine&t77 U.S. 242, 248 (1986)). Importantly, “the judge’s function is
not himself to weigh the evidence and determine the truth of the matter,” nor i®fetode a
witness’s credibility. Anderson 477 U.S. at 24%ee alsdKaytor v. Elec. Boat Corp609 F.3d
537, 545 (2d Cir. 2010). Rather, “the inquiry performed is the threshold inquiry of determining
whether there is the need for a triakhderson477 U.S. at 250. Summary judgment should be
granted when a party “fails to make a showing sufficient to establish itereoe of an element
essential to that party’s caseCelotex 477 U.S. at 322.

Critically, in an opposition to a motion for summary jotnt “[s]tatements that are devoid
of any specifics, but replete with conclusions” will not suffi&ickerstaff v. Vassar Co)I196
F.3d 435, 452 (2d Cir. 199%ee also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S.
574, 586 (1986) (nonmoving party “must do more than simply show that there is some
metaphysical doubt as to the material factBD)IC v. Great Am. Ins. Cp607 F.3d 288, 292 (2d
Cir. 2010) (nonmoving party “may not rely on conclusory allegations or unsubstdntiate

speculatioh (quoting Scotto v. Almenad43 F.3d 105, 114 (2d Cir. 1998))).
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When dealing with summary judgment motiongin secases, courts in this Circuit must
“read the pleadings of pro seplaintiff liberally and “raise the strongest arguments that they
suggest” McPherson v. Coombel7 F.3d 276 (@ Cir. 1999) (uoting Burgos v. Hopkins
214F.3d.787, 790 (2d. Cir. 1994). Pleadings draftegbroyse plaintiffs moving for summary
judgment are not held to the same “stringent standards” as “formal pleachftgs &by lawyers.”
Shariff v. Poole689 F.Supp.2d 470, 476 (S.D.N.Y. January 20, 2010). On the othempharse,
plaintiffs cannot overcome a rmion for summary judgment by simply making “bald” assertions
that are unsupported by the evidenég.) (

B. Section1983 Actions

Section 1983 provides, in relevant part, that:“[e]very person who, under color of any
statute, ordinance, regulation, custom,sage, of any State . . . subjects, or causes to be subjected,
any citizen of the United States . . . to the deprivation of any rights, privilegeammities
secured by the Constitution and laws, shall be liable to the party injured.” 42 U.S.C. § 1983.
Section 1983 “is not itself a source of substantive rights, but a method for vindicdengl féeghts
elsewhere conferred by those parts of the United States Constitution aral &dtutes that it
describes.’Baker v. McCollan443 U.S. 137, 144 n.3 (197%ge Patterson v. County of Oneida
375 F.3d 206, 225 (2d Cir. 2004). To state a claim under § 1983, a plaintiff must allege “(1) the
challenged conduct was attributable to a person who was acting under color @vstanel I(2)
the conduct deprivethe plaintiff of a right guaranteed by the U.S. Constituti€@astilla v. City
of New YorkNo. 09 Civ. 5446, 2013 WL 1803896, at *2 (S.D.N.Y. April 25, 20%8g Cornejo
v. Bell 592 F.3d 121, 127 (2d Cir. 2010).

Therefore, a Section 1983 claim has two essential elements: (1) the defendantaeted un

color of state law, and (2) as a result of the defendant’s actions, thefipfaifiéred a denial of
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his federal statutory rights, or his constitutional rights or privile@se Annis v. Cnty. of
Westtester 136 F.3d 239, 245 (2d Cir. 199&)uinn v. Nassau Cnty. Police Depa3 F. Supp.
2d 347, 354 (E.D.N.Y. 1999) (noting that Section 1983 “furnishes a cause of action for the
violation of federal rights created by the Constitution”) (citation omjitted

C. Eighth Amendmentand Excessive Force

The Eighth Amendment provides: “Excessive bail shall not be required, nor excasssve f
imposed, nor cruel and unusual punishments inflicteldS. Const. amend VIII. Therefore, the
Eighth Amendment “guarantees individuals the right not to be subjected to excassitiens.”

Miller v. Alabama 567 U.S. 460, 469, 132 S. Ct. 2455, 2463, 183 L. Ed. 2d 407 (2012) (quoting
Roper v. Simmon$43 U.S. 551, 560, 125 S. Ct. 1183, 1189, 161 L. Ed. 2d 1 (2005). The right
emanates from the basic precept of justice that punishment for crime shayiagdbated and
proportioned to [the] offens®oper 543 U.S. at 560 (citations and internal quotations enjitt

“By protecting even those convicted of heinous crimes, the Eighth Amendmentmedffer duty

of the government to respect the dignity of all persolas.”

Excessive use of forcender Eighth Amendment of the U.S. Constitutaord requires
courts toengage in a twqart inquiry one objective and the other subjective. The subjective
inquiry focuses on the defendant’s motive and the objective inquiry on the conduct's/&ffght
v. Goord,554 F.3d 255, 268 (2d Ci2009). krst, under the subjective test, a prisoner must show
that thedefendant acted with astifficiently culpable state of mintiHudson v. McMillian 503
U.S. 1, 8 (1992) (quotingVilson v. Seiter501 U.S. 294, 297 (1991)). In other wordgjaintiff
must show that theefendantacted with Wantonness in light of the particular circumstances
surroundilg the challenged condut{Wright, 554 F.3d at 268 (citation omitfgdWantonness

asks“whether the force was used in a gdadh effort to maintain or restore discipline, or
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maliciously and sadistically to cause harrddson 503 U.S. at 7Scott v. Coughlin344 F.3d
282, 291(2d. Cir. 2003)t is a test about necessiiptent, effectand proportionalityHence,
determine whether Defendants acted nialisly or wantonly, &ourt mnustexamine the extent of
the injury; the mental state of the Defendafifie need for the application of the force; the
correlation between that need and the amount of the force used; the threat rggsonabled by
the Defendants, and any efforts made by the Defendants to temper the sevariiyradful
response.”’Hudson 503 U.S. at 7.

Next, uinder the objective test for cruel and unusual punishment, courts look at the harm
done, in light of “contemporary standards of decentd..(quotingEstelle v. Gamble429 U.S.
97, 103 (1976) Courts have statechowever,that in the excessive force context, there is
essentially strict liability.ld. at 9 (“In the excessive force context, society's expectations are
different. When prison officials niiaiously and sadistically use force to cause harm, contemporary
standards of decency always are viold)edn the other hand, not “every malevolent touch by a
prison guard gives rise to a federal cause of actddflkins v. Gaddy559 U.S. 34, 372010)
(quotingHudson 503 U.S. at 9 Furthermore, while the nature of the injury can provide evidence
of the use force, injuries alone are not dispositideat 38 (“Injury and force, however, are only
imperfectly correlated, and it is the latter thdtimately counts. An inmate who is gratuitously
beaten by guards does not lose his ability to pursue an excessive force clalynbeeause he
has the good fortune to escape without serious injury.”).
II. DISCUSSION

A. Eighth Amendment Claims
Plaintiff claimsthat he was subject to cruel and unusual punishment, in violatiors of h

Eighth Amendmentrights, when St. Mueller sprayed him with pepper sprayeaction to
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Plaintiff's protests against changing into the blue clothing required to for being on suitatte wa
(Supplemental Opposition to Defendant’s Motion for Summary Judgment, (“11/2/2018)l etter
ECF No. 14 Plaintiff claims that this was “unnecessary and wanton infliction of pain” and an
abuse of incarcerated individuals because all Plaintiff did was ask questiarmsirgdthe process
which the officer or staff is trying to proposeld(. Again, Plaintiff contendthat this incident

has blinded him and caused him to need eye surgémarihot see from my right eye ever since

| got spra[yed] with pepper spray. I'm blind from my right eye so now my yefisbeginning to

get blurry and blurry. | have been taken to the doctor many times. Nothing is warkiogghey
talking about having a surgery very soon...”) (Def. Decl., Ex. D.)

Plaintiff also argues that he was deprived of his Hightnendmentights whenhe was
subsequently locked in intakor fourteen daybecausen the first four or five of those days, he
was left “with no recreation, no shower, no toothbrush, [and] no toilet paper.” (8/1ditb4)

The Court turns first to the pepper spray incident and then to thenldegident.
1. Pepper Spray Incident

The Court assessdmth the subjective and objectitests that are necessary for finding

an Eighth Amendment violation. It begins witte subjective test.
a. Subjective Test

Since the subjective test helps courts assess motive, the Court first notegtigeence
doesnot rise to the level of an Eight Amendmeohstitutionaviolation. Rather, the Supreme
Court has explained that the Eight Amendment violation occurs when a prison official

demonstrates “deliberate indifference’ to a substantialafderious harm.Farmer v. Brennan
511 U.S. 825, 38, 114 S. Ct. 1970, 1982 (1994))his standard “entails something more than

negligence, but is satisfied by something less than acts on omissions f@ryhpurpose of
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causing harm.1d. at 826. (empdsis added.Consequently, a defendant’s condutst reveal an
elenment ofintentionor recklessnes®arnell v. Pineirg 849 F.3d 1736 (2d Cir. 2017)(“any §
1983 claim for a violation of due process requires proof of mengreater than mere negligeri;
it must be shown that an official “acted intentionally or reckleysly.

i. Extent of Injury

The Court legins with the extent of Plaintiff's injuryAgain, the importance of this factor
at this stage is not to assess the objective cruelty of Defendant’s condutct, deat what, if
anything, it reveals about Defendant’s intent.

Plaintiff claims thahe went blind and had to get surgery due to thetipepper spray on
his eyes. (AG IIl) (“I went blind from getting mist,r&d they did take me to Nyack Hospital, but
nothing was result, until May 21, 2014. | had a surgery and now | am in realépbdition right
now. It can take me days just to writéetter.”)Defendants do not dispute that Plaintiff is blind
his right eyeand required having retinal surgery. Rather, they dispute that Plaintiff's iisjury
attributable to the pepper spray incident since Plaintgfahlong medical history of poor vision
and was already legally blind and in need of retinal surgery more tham befeee the pepper
spray incident. (Def. Mem. at 25-27.)

The Court agrees with Defenddnéssessmen#lthough,losing vision andcheeding and
eye surgeryrecertainlysufficientto showan extensive injurytheinjury has to be causally related
to the application of excessive force to make a successfoessive forcelaim. See Ajamu
Olutosin v. William LeeCase No. 14v-00685, ECF No. 151 (S.D.N.Y. October 11, 20083R)
(rejecting claim that retinal detachment of inmate was the result of excessigewioere two

physicians provided undisputed expert testimony reflecting that Plaintiff peevimus history of
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retinal detachment and a need for surgical intervention that was neither bgusedggravated
by the use of force incident in prison.)

Here, similar to the situation f@dlutosin Defendants presented the expert testimoryrof
Stamm, a licensed physician and Board Certifigithalmologist, whaestifiedwith a reasonable
degree of medical certaintyat “plaintiff's corneal disease was not proximately caused by
plaintiff's exposure to pepper spray” and that “plaintiff's corneal tram$pdargery was not
necessitated by plaintiff's exposure to pepper spray on June 1, 2013, but instead wasduebypr
of the progression of plaintiff's documented history of chronic inflammatory clsaofj¢he
peripheral cornea dating back to 2004.” (Mark Stamm Expert Affidavit, Ex. L, ECF No, 110-21.)

Upon revieving all of Plaintiff’s medical recordsDr. Stamm further arcluded

o “Plaintiff suffered from chronic eye problems since at least the year 2004, which
presented as chronic inflammatory changes of the peripheral cornea, the ¢laargges
progressed over time to the point that the visioRlantiff's right eye wast the level
of less than 20/200 prior to June of 2011, which was legally blifai)’ (

e “InApril 2012, more than one year prior to the pepper spraigent Plaintiff was noted

by his doctors, as havingignificant corneal disease ims right eye with gnnus

formation, deep stromal blood vesseled stromal thinning. At that point, he already
was not able todrefracted to a better visionld()

e “In addition, Plaintiff's medicatecordsindicate thatPlaintiff was noncompliantvith
both follow-up and treatment from 2004 to 20X1d.)

e “Consequently, Rintiff had a very significant caeal disease prior to June 1, 2013,

which necessarilyequired a corneal transplant to visually rehabilitate his’ i)
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e “Neither Plaintiff’s vision impairmentnor his need for corneal transplastirgery were
proximately caused biylaintiff's exposure to pepper spray on June 1, 2018.) (

Similarly, Defendants’ provided Plaintiff's entire medical history for hissgyehich
unequivocallyreflectedthat he had severe eye issues sagxearly a2004 nearly a full decade
before the pepper spray incident. For example, the notes from a doctor’s visit ony2éy2804
reflect that Plaintifwvas HI\tpositivesince he was 14 years adehd had chrone conjunctivitis
with corneal changes, and an assessment and plan of corneal superficial vatioulanice he
was 18 years old. (Doctor’s Report from 2/27/04 visit, ExSkilarly, the notes from a doctor’s
visit at New York Statéresbyteriaron July 20, 2012 reflect that Plaintiff had “chronic pannus”
(i.e. a film forming on his eyes) and that the right eye alasadyin considerably worse shape
than his left eyg(Doctor’s Report from 7/20/12 visiEx. H He was also reported as not going to
any of his follow up appointments for over a yelak)((*h/o noncompliant with followup or
treatment”; “not using any eyedrops.Kjoreover, his vision was reported as a debilitating
“20/300” in his right eyeindicaing that he was alreadggally blind.

Additionally, on at least two documented occasions before the pepper spray jrieialietitf
was considered likely to need future retinal surgery in his right(8geJunel, 2011 and Jul§0,
2012 Medical Notes, Def. 56.1 1 59; Ex. Fhay need to rescrape cornea/PKP ODhay need
to rescrape cornea OD but will defer to cornea clipignd finally, Plaintiff was complaining
about his headaches, right eye redness, itchiness, and pain in both eyes weleavéetore the
pepper spray incidentSéesupraPart 1.C.) {On August 9, 2010, Plaintiff was treated at the
Rockland County Department of Health at the immunotherapy clinic for his consptdidaily
headaches and right eye rednes€in November 2, 201®Rlaintiff was treated at the Rockland

County Department of Health with complaints of right eye redné€xs June 1, 2011, Plaintiff
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was treated at New York Presbyterian Hospital with noted redndsisiess, and pain in both
eyes’)

Consequently, lthough Plaintiff's vision loss and subsequent surgarguld otherwise
suffice as an extensive injurlgere the Court finds th&laintiff's injury had nothing to do with
theuse offorce incidentand was neither caused nor significantly exacerbated by the pepper spray

The onlyadditionalinjuries that Plaintifihas allegedre minor injures related to pain in
his eyes, his bodgnd headFor example, Plaintiff claims he suffered increased pai burning
to his eyesseveral monthsater. Seel0/14/14 Letter) (“A few months after the whole thing
happen, | started feeling weird. | was in a lot of pain, my eyes was bloocedhartd burning...
the side of my face was hurting, my eyes was in bad shape, it was burning and hurtiage’
claims suffer a lack of any corroborating evidere moreémportanty, suffer the same causation
issuesasPlaintiff's loss of vision andetinal surgeryclaims—that is,Plaintiff had alreadynade
thoseexactcomplaints on numerous occasions prior to the pepper spray in@ddrthere are no
facts on the recor allow a jury to conclude that those complaiitpain manymonths later had
anycausalkelationship to the use of force incident.

Critically, nowhere in Plaintiff's Complaint does he complain of suffering any immediate
pain or injury right after the pepper spray incide8edAC.) This is corroborated by Defendants’
video surveillance footage. While Defendants’ video surveillance footage does notvaegtict
occurred in the shower stall when St. Mueller actually sprayed Plaintiff, the daks show that
within moments of the incident, Plaintiff emerges from the shower and walks dwe baliway
with no visible signs of pain or visual loss. He is not hunched treeis not limpingheis not
veering off in the wrong direction, he is not grabbing his eyes, and heesamtoughing.(See

Ex. O.) This iscorroboratedy Plaintiff’'s conduct in the Nurse’s office. Even though Plaintiff
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testified that he was experiencing pain immediately afterrtbielent,when he was at the Nurse’s
office, he did not once complain about any pain or suffering to the Nurse. (Pl. Dep. at°69-76.)

Accordingly, based on a thorough review of all the evidence on the record including
Plaintiff's depaition, the video surveillance footage, Plaintiff's medical history, and Dr. Stamm’
expert report, the Coufinds thatPlaintiff's injuries from the force incidentre very minor
indications of a malicious or deliberateiydifferent intent Therefore, this factor weighs in
Defendants’ favar

ii. Mental State of Defendant

This factor goes to the core of the excessive force inquiry. Courts must thestesgds on
the record to determine “whether force was applied in a ¢mtdeffort to maintain or restore
discipline,” or whether there were ulterior motives driving the use of féledson 503. U.S. at
7.To survive summary judgmentPdaintiff must make some showitgindicate that Defendants
acted“maliciously and sdistically,” intending to cause harrRerry v. Stephen$59 F. Supp. 2d
577, 581 (S.D.N.Y. 2009)‘T he subjective element requires that the prison official involved
possess a “wanton” state of mind when he or she engaged in the alleged.tofuwtirng Blyden
v. Mancusi,186 F.3d 252, 262 (2d Cir.1999)n other words,because Eight Amendment

excessive forcéssues do not hinge on whether there was gnguey, but on whetherofficers

5 In his deposition, Plaintiff did testify that right after being sprayed “I bexsdingdown and | couldn’t breathe and
then | kneeled down after. And | was stilyjou know, | felt like | was going to pass out or something, you know, it
was just pain all over. And for some reason when they sprayed the peggeit spayed in the air. So ayetime |
move or turn around its get on my body, also, and it hurts a lot.”(Pl. Ble 614.) But, the Court has pointed out
that there is not one piece of corroborating eviddocthis statement. There is nothing in Plaintiff's complaint, the
video sirveillance, or the Nurse’s report. Accordingly, the Plaintiffepdsition testimony is simply sed&rving
testimony that cannot be used to defeat summary judgi®eektincher v. Depository Trust & Clearing Corpho.

06 Cv. 9959(WHP), 2008 WL 4308126, at *3 (S.D.N.Y. Sept. 17, 28€R), 604 F.3d 712 (2d Cir.201Q)[a
nonmoving party's] selerving statement, without direct or circumstantial evidence to supip®rcharge, is
insufficient to defeat a motion for summary judgment.”).

19


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021993706&pubNum=0000506&originatingDoc=I89e13b92451411e5a795ac035416da91&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

inflicted unnecessarpain and sufferinghat can bedeemedcruel and unusuglunishmentthis
factordirectly looks for proof of intent.

Here, Plaintiff only providesscatteredstatements thatould go to mental statef St.
Mueller and one or two unknown officer. For exampgrtaintiff claims that prior to spraygy
pepper spray, St. Muellseid thingsuch as “shut the f** up” and “get you’re a** in the shower
(AC, Attachment A.) Plaintiff also claims that St. Mueller “pulled out his pepperysasking me
if | knew what it was” and adds th&t. Muellerwasgetting so mad | thought he was going to hit
me.”(Id.) Plaintiff vaguelystates that “Sgt. Mueler had two other C/Os with him [which] made me
more afraid” and later claims “Sgt. Mueler was so close to my face to the maihigthand was
touching my face (Id.) SubsequenthRlaintiff adds that St. Mueller made him take a shower with
cold water. [d.)

The Court first notes that much of Plaintiff's testimonyngorroborated by argvidence,
and apart from being selerving testimony that is insufficient to defeat summary judgntdat,
belied by the video evidenc&he surveillance videdoes not depict any yelling or violence, just
marginally aggressive dialogue exchan@eeEx. O).Even if Plaintiff's allegations were taken
as true as to St. Mueller's conduct in the shower stall, which was not fulblevish the
surveillance footage, it does not rise to a level of sadtimalevolent condet. Rather,it
constitutesde minimususe of physical force, which is occasionafigrmissible The Eigh
Amendment does not prohibit all uses of force that could be avoided or all malevolent téuch tha
may seem unwarrantetHudson 503 U.S. at 940. It proscribes punishment that is deemed
torturous and barbaroug]. (citing Estelle 429 U.S.at 102, or “repugnant taconscience of
mankind” Hudson 503. U.S. at 10 (quoting/hitley v. Albers475 U.S. 312, 327, 106 S. Ct. 1078,

1088 (1986)Rhodes v. Chapmad52 U.S. 337348-349 & 348 n. 13, 101 S. Ct. 2392, 2400,
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(recognizing that not every deviation fraan “aspiration toward an ideal environment for long
term confinement” amounte a constitutional violationBoddie v. Schniedef05 F.3d 857, 862

(2d Cir. 1997)“...not even “every malevolent touch by a prison guard gives rise to a federal cause
of action.”) Accordingly, this factoalsoweighs in favor of Defendants.

iii. Need for the Application of Force

To assess Defendants’ motive from the perspective of necessity, itnshagul to look
at the Supreme Court’s foundational guidantiee Supreme Cotiexplainedthe relationship
between infliction of excessive force and the legitimate need for prison guards wisekéep
order inHudson

Whether the prison disturbance is a riot or a lesser disruption, correctionssofficer

must balance the need ‘teaintain or restore discipline’ through force against the

risk of injury to inmate. Both situations may require prison officials to acktuic

and decisively. Likewise, both implicate the principle that prison administrators

should be accoetl widerangirg deference in the adoption and execution of

policies and practices that in their judgment are needed to preserve the internal

order and discipline and to maintain institutional security.
(Hudson 503 U.S.at 6 (internal quotation marks omitteddence the Court recognized that
prison or a correctional facility is a nuanced setting, where order must be&imed and riots and
disturbances need to be quelled. Consequently, it pardtmadiegreeyses of force that might
seem unnecessary in dayday civilian life so long as the force was tethetedhe legitimate
need to maintailrder in prisos. Id. at 10. (“Not every push or shove, even if it may later seem
unnecessary in the peace of a judge’s chambers, violates a prisoner’'s congtitigfitias)
(quotingJohnson v. Glick481 F.2d 1028, 1038ert. denied sub nom. John v. Johnstit¥ U.S.
1033, 94 S.Ct. 462 (1973.))

Weighing these competing interestise Court findghat whilst St. Mueller’s use of the

pepper spray may not have bestictly necessaryasPlaintiff was not behaving belligerently or
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threateningly, gee infraPart 1ll.A.1.a.v.),but it was permissible in the context ngeding to
maintain a baseline of order in the prison systear example,he undisputed facteflect that
Plaintiff repeatety resised multiple officers’ orders.(SeeVideo Surveillance, Ex. O) (showing
that Plaintiff is being offered a blue uniformultiple timesthat he is declining to take and wear);
(SeePl. Dep. at 46: 123) (“I was just trying to make sure that he understood where | was coming
from too. | said lease, please, you know, please, please, please Sergean} Miuelkspeak to
the doctor, please.”)SgeeAC, Att. A) (“I said wait can | talk to the doctor or the chaplain so they
can know that | don’t want to hurt mysgtf(SeesupraPart I.LA.)(“...yes | did ask[] him a couple
of times again to talk to the doctor and the chaplain maybe that’s the reason he gibt)so ma
They also reflect tha®aintiff adamantlybelievedthat hehadthe right to first consult the
Nurse and Bychiatristoeforebeing sent to suicide weh. (SeePl. Dep.59-63) (Q: “do you know
of any rule or regulation in the jail, the Rockland County Jail, that would permit yefuserto
comply with a directive by a guard or efficer if you disagree with®t A: Yes. Q: And what rule
is that and what regulation is that? A: Well, I don’t know the name of the rules, but | know once
you disobey a direct order, they are allowed to write you a ticket, but not try toolurt @: But
you don’t know what the rule name or number is, regulation number is? A: No, sir, because
had a rule book, to be honest...Q: Do you know how you know that about the ruleojust
talking about, the regulation? A: No, because there are other inmates that have beeyoun f
know, years, months, say the same thing....Q: Is this just your understanding fromspekieag
with other inmates? A: inmates in the law lityra
Apart from conclusory references to inmates and a rule book, Plaintiff ngitwvedes nor
references any credible source of factual information that could lead a pelyewe that Plaintiff

in fact hadthe right to resist dficer orders or that her waslead to believehat he had that right
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by a sourcevith authority In contrast, Defendants have provided excerpts fdem York State
Corrections Law, which provides that when inmates “disobey any lawfultidimet¢he officers
and employees shall us# suitable meanso defend themselves, to maintain order, to enforce
observation of discipline, to secure the persarh® offenders and to prevent any such attempt
or escape.” (Def. Mem. at 21) (citing New York State Corrections Law §13hgy also
provided excerpts from New York State Penal Law, Article 35.10, which providesatiatrtien
or other authorized official of a jail, prison or correctional institution may, inrdadenaintain
order and discipline, use such physical force as is autkdvizthe correction law.14. at 2122).
They similarly provide excerpts from the Rockland County Sherriff's ©fffolicies (‘RCSO”),
which provides that officers may use pepper spray when they are authorized to do somer” ma
that is reasonable, necessary, and-safiter they have tried communicating orders verbalBed
Def. Mem. at 23 Blasko Affidavit, Ex. ). And lastly, they also provided expetestinony of
Dominick Blasko, a Chief Police Officer for the Town of Crawford who is a Masgtructor on
the administration of pepper spray, who upon reviewing all the evidence and regulteti@pgpty
to RCCF, testified that St. Mueller's “use of force through administratf OC (pepper) spray
was reasonable and necessary and in accordanteg@od and accepted correctional industry
standards.”) (Expert Affidavit, Dominick Blasko, Ex. K, ECF No. 110-20.)

The Courtthusfinds thatDefendantsivere within their right to judge Plaintiff as a suicide
risk The facts show that it is within RCCF officers’ authorityteliminarily judge inmatesstate
of well-being andstrive to effectuate theproper placement within the correctional facilithey
also show that it is within theauthorityto maintain order and discipline within the facilityis
inevitable that inmates will occasionally refuseotoey the authority of officer commands or

disagree with their judgments. In such instances, officers need to cepoetsure tactics of some
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sort to instill order:*[T]he question. ultimately turns on whether force was applied in a good
faith effort to maintain or restore discipline or maliciously and sadisticallthéovery purpose of
causing harm.”Hudson 503 U.S. at §citations omitted.)

It is notwithin the Court’s provinceto write or advocate particulaulesin the prison
system.The Court’s job is to ensure that when an individoags certain liberty interests as a
penalty forcommittingoffenses against socyethat individual isnot deprived of théconcepts of
dignity, civilized standards, humanity, and decency” that animate the Eight Amenttnat 12
(citing Estelle 429 U.Sat102, Jackson v. Bishopt04 F.2d 571, 579 (CA8 19H8Here, even if
Defendants were chiding or bullying Plaintiff more than wastbirnecessary, theagonduct did
not egregiouly depart from the aim of maintaining ordandit did notencroachthe realm of
violating Plaintiff's dignitary interestsConsequentlythis factor weighsn favor of Defendants.

iv. Correlation between that need and the Amount of Force Used

The correlation between the need for force and the amount of force used is a &dctor th
goes tothe principleproportionality.It too requires asking whether or not the measure taken
inflicted disproportionatgrain and sfiering, and whether the force exposed the prisoner to a
“sufficiently substantial risk of serious damage to his future he&lérimer, 511 U.S.at 843
(internal quotation marks omitted). For exampidsarmer, a case about a transsexual inmate who
was subjected to rape by other inmatks,Supreme Catiexplained thaeven though conditions
may be restrictive and harsh, it is disproportionate to gratuitously allow “dteder rape of one
prisoner by another” as such conduct “serves no penological objective” any moite‘sgaares
with evolving standards of decencyld. at 833. The Court explained that “being violently
assaulted in prison is simply not part of the penalty that criminal offenderfeptineir offense

against society.” Similarly, iHudson the Supreme Court explained the proportionality concept
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in its reasoning when it explained: “[tjo deny... the difference between punchingpagarin the

face and serving him unappetizing food is to ignore the concepts of dignity, civilaethsls,

humanity, and decency that animate the Elyimendment’Hudson 503 U.S. at 11 (internal
guotation marks omitted.)

Here, the undisputed factshow that thelength of pepper spraying is not in dispute.
(CompareDef. Mem. atl2: “the OC spray was only administered one time in a single short burst”
with PI. Dep.50:15: “Q: And do you recall about how long you were actually sprayed in the face?
A: About—for a couple of seconds.”) At the same time, theme dsspute about the quantity of
pepper spray that was emitted and the proximiytofMuellerto Plaintiff's face. Plaintiff testifies
that“[h]e was so close to my face, his fingers was touching my nose while hedsprayeith the
thing. And after he did#-after he did it, ... he just left while | was in the shower. | was in the
shower breathing the whole thing. It was so strong.” (Pl. Dep 473248:14.) Although Plaintiff
offers no facts to corroborate his testimony, none of Deferidewvittencefully belies Plaintiff's
statement. At best, Defendants’ surveillance video shows that the duration pfaty@vas short
because Plaintiff emerged from the shower within a few seconds of beingdpaag did not
appear to be in excruciating paigegeEx. O). Because the video does not depict what happened
in the shower, the Court cannot assess how close the pepper spray was to Pégiesifiosly that
it could not have been close enough to cause immediate, debilitating pain and suffering

Becausehere are still questions about exactly how close St. Mueller held the pepper spra
from Plaintiff's eyesthis factor is not fully assessable by the Court and weighs neither in favor of
Plaintiff nor Defendants. The Court simply notes that dffectsof the injury are minor, and

whatever force was applied, was not applied for long.
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v. Threat reasonably Perceived by the Defendants

The undisputed facts shativat the threat that Plaintiff would cause physical hesas
slight, as Plaintiffwasnot being violenor belligerent—rather he was just gettingicreasingly
agitated (SeesupraPart I.A) (“...yes | did ask[] him a couple of times again to talk to the doctor
and the chaplain maybe that's the reason he got so..f)adndeed, he surveillance video
corroborateshat whilePlaintiff was getting a little more animated, \lwas always unarmed, and
never createdny direchaos such as by trying to flee, attack, oratoything that could objectively
or subjectivelybe perceived as a threat to Defendasaety.

Here, the Court cannot find that a confined inmatigo was unarmed and not behaving
violently, was posing much of physicalthreat toDefendantssafety or welbeing. He was,
however, posing mmodesthreat of disordein an environment where he had no right to do so and
where maintenance of civility and disciplinedk utmost importanceAccordingly, this factor
minutelyweighs in Defendants’ favor.

vi.  Efforts Made by the Defendants to Temper the Severity of a
Forceful Response

Lastly, he Court finds that Defendants did make several dai efforts to temper the
severityof the situation beforeesorting to a forceful response. The surveillance video depicts that
before Officer Mueller arrived on the scene, Officer Puccio was talkiDgfendant.$eeEx. O).
When Officer Mueller arrivedialking to Plaintifffor a few minutes before leadiijaintiff into
the shower stall and offer&daintiff the blue suit several times by holding it out towards Kiith)
Indeed, Plaintiff himseladmitsthathe wasasked to change into the blue suit multiple times, but
he kept resisting because he wanted to first speak to the nurse or cl&geRIinDep. at 46: 15
23 (“He was just-he was- he was talking to me in a really loud voice and | don’t krgust it

really— it wasn’t necessary the things he was saying. And Huistvas just trying to make sure
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that he understood where [ was coming from too. I said please, please, you know, please, please,
please Sergeant Mueller, let me speak to the doctor, please.”).

The Court finds that Defendants tried multiple times to convince Plaintiff to follow their
orders and change apparel before resorting to use of force. Although reasonably minds might
disagree on whether Plaintiff’s or the Defendants’ request was reasonable, the Court finds that the
undisputed facts reflect that Defendants made at a sufficient effort to temper the need to use force
before deploying it. Accordingly, this factor weighs in favor of Defendants.

* * *

On the balance, the Court finds that the undisputed facts related to the subjective test
indicate that Defendants did not have the requisite culpable state of mind, and) although these is no
video footage showing the exact interaction in which St. Mueller sprayed Plaintiff, there is no other
fact on the record that could allow a jury to find a mens rea of deliberate indifference, recklessness,
or knowing willingness of a serious risk of harm. Accordingly, Defendants’ have met their burden
of proof with regards to the subjective test, and the Court next turns to the objective test.

b. Objective Test

Again, the objective test focuses on the harm done in light of “contemporary standards of
decency,” Wright, 554 F.3d at 268, and asks whether the alleged violation is “sufficiently serious”
to warrant Eighth Amendment protections. Blyden, 186 F.3d at 262; Davidson v. Flynn, 32 F.3d
27, 29-30 (2d Cir.1994). As with the subjective test, due consideration must be given to the
circumstances in which the force was applied, including “the need for the application of force, the
relationship between the need and the amount of force that was used, and the extent of the injury

inflicted.” Whitley v. Albers, 475U.S.312,321, 106 S.Ct. 1078 (internal brackets and cite omitted).
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And although not dispositive, “[tlhe absence of serious injury is ... relevant to tiehEi
Amendment inquiry....Hudson,503 U.S. at 7, 112 S.Ct. 995.

The Court has already detailed above the many reasonth&/bytent of Plaintiff’'snjury
is minorfor the purpose of assessing Defendants’ motsep(aPart 111.A.1.a) There is no need
for the Court to rehash its analysisout the lack of causation between the pepper spray incident
and Plaintiff’s loss of vision, subsequent retina surgery, and various eye and body pains.

Absent any proof of a causal relationship between Plaintiff's numatleged injuries and
the pepper spray incident, the Court holds that no reasonable juror could find that St. Mueller or
the other officerstonduct was such a grave departure fronmtemporary standards of decehcy
or thatPlaintiff's injury wasserious enough to invite an Eighth Amendment violation.

2. Deprivation of Toiletries, Belongingsand Recreation

Plaintiff's second claim is thatvhilst he wasntake for two weekshe was “locked” for
fourteen days, and in the first four or five of those days, he was left “with reatieer, no shower,
no toothbrush, [and] no toilet paper8/14/14Letter.) Plaintiff also mentions that prior to being
sent to intake, his belongings were tak&egAC Att. A) (“...they took all my stuff [put] them in
the trash my legal papers my bible my clothes my commissary everythiddthowned. They
took it all. I never got them back.”) And he complains about missing one appointmenthis g
medicines wheie was first sent to intakeS¢e8/14/14 Letten®

Defendants argue thttere areno factson the record that support Plaintifp@sition and

that,even if Plaintiff's allegationsvere taken as true, there is no Eighth Amendment violation for

6 “They open my cell dor a couple of times, | even hear them in the lo[ud] speaker saying BeauvoaMedit he

did not escort me for my medicine so they just lock my cell decatise C/O/ Pereze was too busy joking with the
officers on the high level. | tried calling fof@ Pereze many times then he finally show up. | told him that | need my
medicine[e] he looked at his watch he said it was too late. | tried askinghtoilét paper and toothbsh he rather
curse me out.” (8/14/14 Letter.)
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the typeof deprivation that Plaintiff claims to have suffer¢def. Mem. at 228). (“Plaintiff's
alleged span of four days without toiletries clearly does not rise to the leveTafsitutional
violation.”) The Court agaiagrees with the Defendants.

“[T]he Eight Amendment prohibits imposing unduly harsh penalties that infringe the very
dignity of one’s humanity.Johnson v. O’ConnelCase No. 1&v-2288, ECF No66 (S.D.N.Y.
October 17, 2018(NSR) (listing caseg An Eight Amendment violation is not trigged by the
innate discomforts of being imprisonegeeFarmer v. Brennan511 U.S. 825, 832, 114 S. Ct.
1970, 1976 (1994)) (holding that the Constitution “does not mandate comfortable ptismrgdi
it does prohibit inhumane ones) (citifpodes vChapman452 U.S. 337, 349, 101 S.Ct. 2392,
2400 (1981) Nor is an Eighth Amendment violation triggered framde minimusleprivation of
hygieneand housing sanitation conditiorgee id

As with excessive force claimdaans challenging an inmatelising conditions have two
prongs. “To establish an objective deprivation, ‘the inmate must show that themw)dither
alone or in combination, pose an unreasonable risk of serious damage to his health,” and second,
that those conditions are unreasblewhen“evaluated in light of contemporary standards of
decency.” Darnell, 849 F.3d at 30see also Walker v. Schuitl7 F.3d 119, 125 (2d Cir. 2013).
Although the Constitution “does not mandate comfortable prisbiresjuires that officialsensure
that inmates receivadequatefood, clothing, shelter, and medical care, finlake reasonable
measures to guarantee the safety of the inmatearther, 511 U.S. at 83Zciting Hudson v.
Palmer, 468 U.S. 517, 526-527, 104 S.Ct. 3194, 3200 (1984)).

Consequentlyto defeat summary judgment, thedisputed facts on the record must show
“objectively, sufficiently, serious . . . denial of the minimal civilized nuea®f life’'s necessities.”

Willey v. Kirkpatrick 801 F.3d 51, 66 (2d Cir. 2018)here unsanitary conditions are concerned,
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courts look at “both the duration and the severity of the exposldedt 68;see alsdarnell, 849
F.3dat30. As to the second prong, a Plaintiff must demonstrate that prison officials adtied “w
more thammere negligence.Walker, 717 F.3d at 125 (quotirfgarmer, 511 U.S. at 835) (internal
guotations omitted) Further, “[b]Jecause society does not expect that prisoners will have
unqualified access to health care, deliberate indifference to medical nesdistamo an Eighth
Amendment violation only if those needs are ‘serioudutdson 503 U.S. at 9.

Here,the undisputed facts do not satisfy either prong. Beginning with the objective tes
Plaintiff has only alleged that he was deprived of toiletries, such as a toothbrush and toilet paper
for four to five days. (8/14/14 Letter.) He similarly claims that he was onlywdpdf the ability
to shower and have recreation for that amount of tirdg.His fleeting allegation about medicine
is not corroborated by any evidence on the record, but at best, only reflects ttzst thepnived
of medication on one instance whilst he was in intakk) ([Deprivationsof such mild duration
andseveritydo not rise to the level of being considered cruel and unusual treatment under the
Constitution.See e.gDillon v. City of New YorkNo. 12 CIV. 7113 LAP, 2013 WL 6978959, at
*3 (S.D.N.Y. Nov. 18, 2013) (“Courts [in this Circuit] are extremely reluctant ... to find
constitutional violations based on temporary deprivations of personal hygiene and grooming
items.”)(citingMyers v. Cityof N.Y.,No. 11 Civ. 8525, 2012 WL 3776707, at *8 (S.D.N .Y. Aug.

29, 2012) Benjamin v. Fraserd61 F.Supp.2d 151, 1786 (S.D.N.Y.2001))aff'd, No. 12-4032,
2013 WL 3603784 (2d Cir. July 16, 20);33ee alsavicCoy,255 F.Supp.2d at 26@ismissing
Eighth Amendment claims as insufficient under the objective test because-teembkosuspension
of shower privileges does not suffice as a denial of basic hygienic needsii§inél quotation
marks omitted)Cruz v. Jacksorfo. 94 Civ. 2600(RWS), 1997 WL 45348, at *7 (S.D.N.Y. Feb.

5, 1997)(same and collecting case§)ammell v. Keane338 F.3d 155, 165 (2d Cir.2003)
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(deprivation of toiletries for two weeks does not rise to the level of a constitutimtation).
Accordingy, the Court finds that Plaintiff's claim fails the subjective test.

Turning to the subjective teshe Second Circuit has explicitly held that, with respect to
conditions of confinement, the defendaffficial must have aed recklessly or intentionallgee
Darnell, 849 F.3d at 35. égligence will not sufficeJackson v. Sullivan CtylNo. 16 CIV. 3673,
2018 WL 1582506, at *4S.D.N.Y. Mar. 27, 2018). Undisputed facts aside, Plaintiff does not even
sufficiently allegethat any of the officers intentionally subjected Plaintiff to thenygienic
conditions or recklessly failed to act when they knew or should have known that the conditions
posed an excesa risk to his health or safetgee id(finding lack of similar allegations defective
to the claim);Figueroa v. Cty. of RocklandNo. 16CV-6519 (NSR), 2018 WL 3315735, at * 8
(S.D.N.Y. July 5, 2018) (saméAt best, Plaintiff's claims regarding stadé&mind include:l) that
after Plaintiff was taken off of suicide te& “they still locked me in for fifteen days?2) that at
some pointByran “wasn’t doing what he was supposed to {8/14/14 Letter); 3) that once
Plaintiff was placed in intakdereze “was too busy joking with other officers on the high level”
to escot Plaintiff once to gehis medicine (8/14/14 Letterdnd 4) that generally Mueller “has an
anger issue” andt various points “was so focus on hurting [Plaintifffl0/23/17 Letter)None
of these statements, alone or in combination, rise to thedesadlecting a deliberate indifference,

a recklessnesspr an intentional sense of sadism, sufficient to meet the subjective intent
requirement for Plaintiff's claim. For one thing, none of these statementean® tihe hygiene

and sanitation issuesgecifically. Second Plaintiff never even alleges that thiegle deprivation

of medicine affected him at all, let alone severely, and third, the stateatdrastreflect that the

officers were being negligent, not intentionally cruel or reckless.
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Despte Plaintiff's pro sestatus, Plaintiff's claims are just the type of “bald” assertions that
are unsupported by any eviden8bariff 689 F.Supp.2dt476.Hence, neithethe subjectivanor
ojectivetest requirements are not met, andadingly,Plaintiff's claimsbased on the deprivations
he suffered while he was in the legkcannot withstand summary judgment.

B. Qualified Immunity

Lastly, Defendarst arguethat, even if Plaintiff's constitutional claims were to survive
summary judgmentheyare ertitled to qualified immunity becausi was objectively reasonable
for Sgt. Mueller to apply minimal force necessary through the administratiol afpay after
plaintiff repeatedly refused orders from multiple officers and becaisiblyw animated adh
agitated.”(Def. Mem. aB0.) Once again, the Court agrees with Defendants.

“Qualified immunity shields government officials from liability for civil damages a
result of their performance of discretionary functions, and serves to protechigeve oficials
from the burdens of costly, but insubstantial, lawsuiterfinon v. Miller 66 F.3d 416, 420 (2d
Cir. 1995). Government actors performing discretionary functions are “shietradiébility for
civil damages insofar as their conduct does not tgolelearly established statutory or
constitutional rights of which a reasonable person would have knddin(guotingHarlow v.
Fitzgerald 457 U.S. 800, 818, 102 S.Ct. 2727, 2738 (1982)). The immunity protects a government
actor if it was “objectively reasonable” for him to believe that his actions wefallat the time
of the challenged actld. (quotingAnderson v. Creightqm83 U.S. 635, 641 107 S. Ct. 3034,
3039 97 L. Ed. 2d 523, 640 (1987). “The objective reasonableness test is met—and trentiefend
is entitled to immunity-if ‘officers of reasonable competence could disagree’ on the legality of
the defendant's actiondd. (quotingMalley v. Briggs475 U.S. 335, 34@1 106 S. Ct. 1092, 1096

89 L. Ed. 2d 271 (1986)).
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The Court finds that there are just enough facts for the Defendants’ motion for gummar
judgment tabe grantedn the qualified immunity argument. Certainly, when critical facts are in
dispute, regarding the need for force igi@en situation, courtsmustdeny summary judgment.
(Seee.g, Busch v. City of New Yarko. 00 CV 5211(SJ), 2003 WL 22171896 (E.D.N.Y. Sept.
11, 2003)finding that there were “too many disputed facts” that played into the issue tifevhe
Defendant’s use of pepper spray was exge}sihat is not the case here.

Here,the Court alreadgxplained thathe officers were charged with maintaig order in
the correctional facility and were allowed to use their judgment to asses®ltHzeing of the
inmates. Indeed, it was in their prerogative to ensure that isnvhtewere deemed to be at risk
of selfharm were placed on suicide watch. The officers necessarily have to diasketisions
on judgments that they make in the moment that are inherently subjective. Pleastiéin his
knees weeping when he was first placed on suicide wgeksupraPartl.A.) He subsequently
acteddifficult and repeatedly deed verbal offers to change his clothes and proceed to intiakke.
As the Court stated earlier, it may not have been stnettgssarpr desirabldor Defendants’ to
resort to using force tensurePlaintiff's compliance, bt certain “situations may require prison
officials to act quickly and decisively Hudson 503 U.S. at 6Further,the Supreme Court
encourages courts to afford prison administrators “washging deference in the adoption and
execution of policies and practices that in their judgment are needed to pretemna order and
discipline and to maintain securitid.

The Court finds that the facts on the record reflect thvedst objectively reasonable for St.
Mueller to believe his actions were lawful at the time he acted. Accordingly, tiré fibals that,
in addition to their not being a constitutional violatiordemthe Eighth Amendment, Defendants

have adduced enough evidence to show that tteegrditled to qualified immunity.
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C. Claims Against Other Named Officers

Plaintiff loosely brings claims against othemamedofficers as well including: Sherriff
Falco, Lt.Byran Sgt. Hickey, C/O Pereze, and C/O Levif&ee 8/14/14 Letter, Att. AJhough
it is a bit nebulous which claims Plaintiff is alleging against whDefendants seek to dismiss
each of these claims on the basis they #re either inadequately pleaded or are m@mf. Mem.
at33-34.) The Court agrees with Defendants.

1. GrievanceClaims Against Byran, Hickey, and Levine

Plaintiff vaguely raises claisagainst LevingHickey andByran each ofwhom allegedly
told Plaintiff that his complaint was not gvetble. See8/14/14 Letter) (“The first time | asked
[Levine] he said he was going to call the Sgt. for me but he did not. | waited for adedianys
| asked him again he ignored me. | waited again to ask him about the situation, themie o}
complaint was not grievable. He did not call &gt.for me.”); (“When | askedByran for the
grievance he brought [it] right away but he acted like he never knew about th@sitetause
after | told him whahappened to me he says | don’t believe it, | don’t believe it. Sgt. Hickey never

give you the grievance.”)

Defendants argue that Plaintiff does not plead a cognizableatgimst any of the officers
for being advised that his claim was not grievaahel that in any event, the claim is moot because
Plaintiff was ultimately able to file his formal grievan¢Bef. Mem. aB3-34)

The Court finds that any claim agairesty of the officers, assertinat they violated
Plaintiff's constitutional rights bynterfering with the grievance process cannot stand. “[Ijnmate
grievance programs created by state law areatptired by the ConstitutionRickett v. Orsinp
No. 10CV-5152, 2013 WL 1176059, at *20 (S.D.N.Y. Feb. 20, 201&@port and

recommendatioradopted by 2013 WL 1155354 (Mar. 21, 2013).Thus, a claim alleging
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interference with the grievance procedures txngnizable under Section 19&®sent a showing
that the defendants’ actions in that regard result in actual prejudice to the’snpuageait of a
legal action,”Abney v. Jopp655 F. Supp. 2d 231, 234 (W.D.N.Y. 20089¢ also Banks v. Cnty.
of Westchesterl68 F. Supp. 3d 682, 692 (S.D.N.Y. 2016) (noting that plaintiff must demonstrate
that “defendant’s actions resulted in an aciojairy”).

Here, Plaintiff’'s conclusory allegations fail to demonstrate that he was siqiugjlidiced
in the pursuit of any legal actiorde was able to file a formal grievance and have his complaint
go through théull grievance process at RCGBeePl. Dep., Ex. C, at 182; Ex. D at Def.000017
000022) Subsegently, hesuccessfully pursued this Section 1983 action in federal courthisnd
Court is permitting Plaintiff to rallege his claims againahy officers thatoncern the cruel and
unusual tregments that were central to his grievance. Consequeastly,matter of law, Plaintiff's
access to the court claims cannot stéfiguerog 2018 WL 3315735, at * 8.

2. Inadequate Supervision Claims AgainstEalco and Byran

Defendants argue that it is not al@dnat claims Plaintiff is raising against Falco &@ylan
(Def. Mem. at 33.) At best, Defendants construe Plaintiff's claims asddusupervise claims,
which they argue, must be dismissed on the pleadings. The Court agrees.

Beginning with the allegations against Byran in “Attachment A of his Amended
Complaint, Plaintiff argues that “being a Lt. is like being a supervisoshduld be the one making
sure that everything goeglint in thejail. He should be the one to make sure all C/Os ansl &gt

doing their Job.... that’s his job to know what goes damvthe facility. [I]f by chance LiByran
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admit that he did not know about the situation that mbeargefinitely wasn’'t doing what he was
supposed to do what he was hired td {8eeAC Att. A.)

Similarly, with regards to Sheriff Falco, Plaintiff claims ththe SherriffDepartmentsin
charge of theountyjail. [Be]cause of them carit get my sight the way it was beforgfter the
situation happen they took all niggal papers, my bible, my clothes, all the food | brought from
commissary at leastfity dollars’ worth of food or more.(1d.) Plaintiff added “I complain to the
C/Os and Sgts. they all said they cannot find my stuff or even buy them back.riRloCkianty
jail do whatever they want because no one is doing anything about it not even the sheriff
department.(ld.)

The Court, like Defendants, reads tit@ms against Falco arRlyranas claims for failure
to supervise. To plead a claim for supervigaility in § 1983 actions plaintiff must allege:

(1) The defendant participated directly in the alleged constitutional violation, (2)

the defendant, after being informed of the violation through a report or appeal,

failed to remedy the wrong, (3) tliefendant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuansgchfa

policy or custom, (4) the defendant was grossly negligent in supervising

subordinates who committed the wrongful acts, or (5) tHendant exhibited

deliberate indifference to the rights of inmates by failing to act on information
indicating that unconstitutional acts were occurring.
Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995).

Here, even interpretingro sePlaintiffs Amended ©mplaint liberally,the Court finds
that Plaintiff's pleadings are wholly insufficient to make out claims for faitor supervise for
either of these named defendants. Regartin@ryon, all that Plaintiff seems to be alleging is
that Bryon did not know about the pepper spray incident and should therefore be liable. This does
not satisfy even the first element for supervisory liability, which is diraclvement. Plaintiff

certainly makes no mention of a policy or custom or anything that coldd claims of deliberate

indifference or a grossly negligent mindset. Accordingly, this claidisisissed.
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As to Sherriff Falco, Plaintiff’s claims are equally as vague and deficient. With Plaintiff’s
claim that “I complain to the C/Os and Sgts. they all said they cannot find my stuff or even buy
them back. Rockland County jail do whatever they want because no one is doing anything about
it not even the sheriff department,” the Court finds that it fails as a matter of law because an
inmate’s allegation that an official ignored a written protest or request is insufficient to establish
personal involvement. Platt v. Incorporated Village of Southampton, 391 F. App’x 62, 65 (2d Cir.
2010) (holding that allegations that a supervisor ignored a letter protesting unconstitutional
conduct was insufficient to establish that the supervisor was personally involved). Consequently,
both of these claims are insufficiently plead, and all of Plaintiff’s complaints against individual
officers are dismissed.

CONCLUSION

For the aforementioned reasons, Defendants’ Motion for Summary Judgment is
‘GRANTED in its entirety, and all claims in this action against all named Defendants are
DISMISSED. The Clerk of Court is respectfully directed to terminate the motion at ECF No. 110,
terminate the case, and to enter judgment in favor of Defendants. The Clerk of the Court is
additionally directed to mail a copy of this order to Plaintiff at his last known address on ECF, and

show proof of service on the docket.
SO ORDERED.

Dated: Novembers, 2018
White Plains, New York

NELSON 5. ROMAN

United States District Judge
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