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KENNETH M. KARAS, District Judge:

Plaintiff Willie Butler (“Plaintiff”), proceeding pro se, filed the instant Complaint (the
“Complaint”) against Defendants Dr. ZamildéA. Murray, and RN “Ganner” (collectively,
“Defendants”) on February 5, 2014 pursuant td}43.C. § 1983, alleging that Defendants
violated his constitutional rightby failing to provide adequateedical care after removing an
ingrown toenail, failing to prode an open-toed medical shogtotect his toe from infection,
and failing to issue a bus pass to PlaintiBe€Compl. (Dkt. No. 2) 1 V.) Before the Court is

Defendants’ Motion for Summary dgment (the “Motion”) pursuard Federal Rule of Civil

Procedure 56. (Dkt. No. 92.) For the readias follow, the ©urt grants the Motion.
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|. Background

A. Factual Allegations

The following facts are taken from Defendarsatement Pursuant to Local Rule 56.1
and the supporting documents offelsdDefendants and PlaintiffSeeDefs.” Statement
Pursuant to Local Rule 56.1 (“' 56.1") (Dkt No. 94).) Alhough Plaintiff has not offered a
statement of undisputed facts pursuant to LBeaé 56.1, Plaintiff’s failure to file such a
statement does not “absolve[] the district cafirtven checking whether the citation [in the
Local Rule 56.1 Statement] supports the asserti@annullo v. City of New YorkB22 F.3d
139, 143 n.5 (2d Cir. 2003). Accordingly, the Court will examine the documents offered by
Defendants in support of their statent pursuant to Local Rule 56.1.

On December 18, 2013, while incarcerated @gvde Correctional Ecility, Plaintiff was
admitted to the infirmary complaining of pa@manating from an ingrown toenail on his left
great toe. $eeDefs.’ 56.1 | 1; Decl. of Samuel Yaggy in Supp. of Defs.” Mot. for Summ. J.
Based on Qualified Immunity (“Yaggy Ded.Ex. A (“Medical Records”), at MED 167—-68
(Dkt. No. 96).} The next day, Defendant Dr. Gaetan Zamilus (“Dr. Zamilus”) examined
Plaintiff and determined thatehttoenail should be removedseeDefs.’ 56.1 | 2; Yaggy Decl.
Ex. B (“Pl.’s Dep. Tr.”), at 8Decl. of Gaetan Zamilus in Supp. of Defs.” Mot. for Summ. J.
(“Zamilus Decl.”) T 2.) Alhough the record includes a consent form signed by Plaintiff
consenting to Dr. Zamilus’s removal of the toenaikgDefs.’ 56.1 | 2; Medical Records at
MED 202), Plaintiff disputes thdite signed any such form ever consented to Dr. Zamilus

removing the toenails€ePl.’s Dep. Tr. 22—-23). Nertheless, Dr. Zamilus removed the toenalil

! The Court cites to the “MED” page numbéocated at the bottom of each page in
Exhibit A to Samuel Yaggy's declaration.



and prescribed a ten day coursanfantibiotic called Bactrim.SgeDefs.’ 56.1 1 2—3; Medical
Records at MED 167, 198; Zamilus Decl. f2.)

Although Plaintiff was initially scheduled tee discharged from the infirmary on
December 20, 2013, he complained of pain andcdiffy walking, and theretdr remained in the
infirmary for an additional eight daysSé€eDefs.’ 56.1 1Y 5—6; Medic&ecords at MED 35;
Pl.’s Dep. Tr. 8.) Plaintifivas given Tylenol and monitored by the medical stebeeDefs.’

56.1 11 5-6; Medical Records at MED 35, 168, 1Qn) December 22, the medical staff
observed redness on Plaintffeft great toe. SeeDefs.” 56.1 § 7; Medical Records at MED
171.) On December 23, the medical staff noted Bhaintiff's wound was open to the air and
was draining. $eeDefs.’ 56.1 | 8; Medical RecordsMED 172.) On December 25, the
medical staff noticed some dried blood, some swelhirtge nail bed of Platiff's great left toe,
and some drainage, but sign of an infection. §eeDefs.’ 56.1 T 10; Medical Records at MED
173.) Plaintiff's wound was thergltly covered with gauze.SéeDefs.’ 56.1 § 10; Medical
Records at MED 173.)

On December 26, Dr. Zamilus gave Plaingiffprogram restrictin,” effective until
January 1, 2014.SeeDefs.’ 56.1 § 11; Medical RecordsMED 200.) The medical records
indicate that Plaintiff expesed no complaints from December 23 to December 27, when he was
released from the infirmary.SéeDefs.’ 56.1 1 8-12; Medical Records at MED 173—-74.) On
the day he was discharged, the medical records thiat Plaintiff told medical staff that he was
“good” and “want[ed] to get out of [the infirmary],5€eDefs.’ 56.1 1 12; Medical Records at

MED 174), but Plaintiff diputes this accounsdePl.’s Resp. to Dr. Zamilus Mot. of Summ. J.

2 Dr. Zamilus is licensed by New York Statepi@actice family medine and, as a result
of this license, is allowed to perforimgrown toenail removal proceduresSegDefs.’ 56.1 { 4;
Zamilus Decl. 1 2.)



Rule 56 1 8 (Dkt. No. 107)). Plaintiff testifiedatron the day he was discharged, he indicated to
Dr. Zamilus that he could nose the medical boot provideddause of the gauze on his great
left toe and that he thereforeeded a different medical booSeePl.’s Dep. Tr. 8.) Plaintiff
requested a bus pass from Dr. Zamilus,ButZamilus declined to issue him on&e¢g id.see
alsoZamilus Decl. 1 4.) Later that day, on Decemb7, 2013, Plaintiff filed a grievance related
to Dr. Zamilus’s treatment of his toeSdeDefs.’ 56.1 § 13; Yaggy Decl. Ex. C (“Grievance
Filings”), at unnumbered 1.)

On December 30, 2013, Plaintiff returnedhe infirmary and was seen by Nurse D.
Ramos and Dr. FerdousSdeDefs.’ 56.1 § 14; Medical Records at MED 34g alsdPl.’s Dep.
Tr. 9.) Nurse Ramos noted a “slight yellowishidage” from Plaintiff'deft great toe, but no
redness, swelling, or odorSéeDefs.’ 56.1  14; Medical Recaét MED 34.) Dr. Ferdous
examined Plaintiff, found no discharge, but néwveless extended Plaifits program restriction
for an additional two weeks.SéeDefs.’ 56.1 1 14; MedicdRecords at MED 34, 199.)

On January 7, 2014, Plaintiff again returnedhi® infirmary, complaining that his toe
was bleeding. SeeDefs.’ 56.1 § 15; Medical Records at MEB3; Pl.’s Dep. Tr. 14.) Defendant
Nurse Susan Gaynor (“Gaynor”), mistakenly idendifess “Ganner” in the Complaint, examined
Plaintiff, but found no bleeding or signs of infectioise€Defs.’ 56.1  15; Medical Records at
MED 33; Decl. of Susan Gaynor in Supp. of Defigot. for Summ. J. (“Gaynor Decl.”) § 2
(Dkt. No. 99).) Gaynor dischaed Plaintiff after giving himmore gauze for his toe SéeDefs.’
56.1 1 15; Gaynor Decl. 1 2.) Later that same BayZamilus referred Plaintiff to a podiatrist.
(SeeDefs.’ 56.1 | 15; Medical Reods at MED 97.) PlaintifSupplemented his earlier-filed
grievance on January 7, 2014, prior to his gmeeahearing, with infanation regarding the

examination by Gaynor.SgeDefs.” 56.1 { 13; Grievandeélings at unnumbered 3.)



On January 9, 2014, at Plaifis grievance hearing, Defendant Nurse Administrator
Rhonda Murray (“Murray”) examined Plaintéind detected no signs of infection and no
discharge from Plaintiff left great toe. JeeDefs.’ 56.1 § 16; Decl. of Rhonda Murray in Supp.
of Defs.” Mot. for Summ. J. (“Murray Decl.”) ¥ (Dkt. No. 98).) Plaintiff claims that Murray
“acknowledge[d] that [he] did hawen infection because thesere/@Vurray’s] words,” (Pl.’s
Dep. Tr. 9), but Murray denies @vmaking such a statemergeéMurray Decl.  2). Murray
advised Plaintiff to come to sick callhe began showing signs of an infectioBegDefs.” 56.1
1 16; Murray Decl. § 2.)

On January 13, 2014, Plaintiff wetat the infirmary and was examined by Nurse A. Dah.
(SeeDefs.” 56.1 1 17; Medical Recasdt MED 33.) Nurse Dah detected no sign of an infection,
but extended Plaintiff's program restriction for one déyeeDefs.’ 56.1  17; Medical Records
at MED 33, 196.)

On January 14, 2014, Plaintiff was again segir. Zamilus in the infirmary after
complaining of pain in his left great toeSgeDefs.’ 56.1 1 18; MedicdRecords at MED 32.)

Dr. Zamilus detected no infean, pus, or drainage.SéeDefs.’ 56.1 { 18; Pl.’s Dep. Tr. 10;
Zamilus Decl. 1 6.) Dr. Zamilus extended Ridi’'s program restriction until January 19, 2014.
(SeeDefs.’ 56.1 | 18; Medical Recadt MED 195.) Plaintiff returned to the infirmary on
January 17, 2014 complaining of drainage from Hisgieeat toe, but NuesDah again noted that
she detected no drainage&segDefs.’ 56.1 § 19; Medical Records MED 32.) Nurse Dah also
described Plaintiff as “very impatient” and notedt he “[didn’t] want to listen.” (Medical
Records at MED 32.) On January 22, Plairgiffrogram restriction was extended until January

29, 2014. BeeDefs.’ 56.1 1 20; Medical Records at MB1, 194.) On January 27, Plaintiff's



program restriction was again extended, this time until February 13, 28édDdfs.’ 56.1 { 20;
Medical Records at MED 31, 193.)

On January 29, 2014, Plaintiff met wiplodiatrist Dr. Andrew Shapiro.SéeDefs.’ 56.1
1 21; Medical Records at MED 97.) On Januz0yPlaintiff met with Dr. Zamilus to follow up
on the consultation witBr. Shapiro. $eeDefs.’ 56.1 | 21; Medical Rerds at MED 31; Pl.’s
Dep. Tr. 13-14.) Dr. Zamilus detected no signsf&ction and concluded that Plaintiff required
no further restriction from progranasd did not requira bus pass.SgeDefs.’ 56.1 | 21;
Zamilus Decl. | 7see alsd?l. Dep. Tr. 14.) AftePlaintiff left the infrmary, the nursing staff
spoke with Dr. Shapiro, who indieat that Plaintiff's left great ®owas fine, but that he needed
to have his right great ¢émail removed as well.SgeDefs.’ 56.1 { 21; Zamilus Decl. 1 8.)

On February 4, 2014, Dr. Zamilus met wRlaintiff for a follow-up appointment,
wherein he explained that he sveeferring Plaintiff to Dr. Shamrfor the procedure on his right
great toe. $eeDefs.’ 56.1 1 22; Medical Records at MBD, 96; Zamilus Decl. 1 8.) Plaintiff
again requested a bus pass, but Dr. Zamilus @etext signs of an infection and again denied
the request. SeeDefs.’ 56.1 § 22; Medical RecordsMED 30; Zamilus Decl. § 8.) On
February 6, 2014, Plaintiff requestan appointment for a “reanable accommodation due to
[his] foot problem.” SeeDefs.’ 56.1 § 23; Medical Records MED 29.) On February 12,
2014, Dr. Davis examined Plaintiff and determitieat Plaintiff did not require a bus pas§eé
Defs.” 56.1 § 23; Medical Records at MED 28g alsd”l.’s Dep. Tr. 10 (“[Dr. Davis’s] words
to me was he cannot override the doctor thasg&le this facility because that is his

supervisor.”).)



On April 2, 2014, Plaintiff met with Dr. Shap to discuss theperation on his right
great toenail. $eeDefs.’ 56.1 § 24; Medical RecordsMED 96.) Plaintiff declined the
procedure. $eeDefs.’ 56.1 § 24; Medical Records at MED 96.)

On April 9, 2014, Plaintiff was examined By. Ferdous, who noted no discharge from
Plaintiff's left greattoe and no swelling.SegeDefs.” 56.1 § 25; MedicdRecords at MED 27.)
Gaynor alleges that Plaintiff wascooperative and disruptive witler, and that Plaintiff would
have received a misbehavior report hadhot apologized for his behavioiSegDefs.’ 56.1 |
25; Gaynor Decl. 1 4.) &intiff disputes this account, notitigat “if you get into [any] type of
situation around any of these staffs, they gonna lock you up, man.” (Pl.’s Dep. Tr. 17.)

B. Procedural History

Plaintiff filed the Complaint on FebruaB; 2014, seeking $5,500 in compensatory
damages. JeeCompl. TV.) Service was effected on Gaynor and Murray on May 15, Z&k1, (
Dkt. Nos. 20, 22), and those Defendants faadAnswer to the Complaint on September 17,
2014, éeeDkt. No. 36). Service was effected Dr. Zamilus on February 19, 2015e¢Dkt.

No. 59), and Dr. Zamilus filed an Answer on March 23, 204&elDkt. No. 61). The Court set a
discovery schedule on May 1, 2018eéDkt. (minute entry for May 1, 2015)), and Magistrate
Judge Paul E. Davim oversaw discoveryséeOrder Referring Case tdagistrate Judge (Dkt.
No. 66)). After a pre-motion conference was heddeDkt. (minute entry for Dec. 9, 2015)), the
Court set a briefing schedule fime Summary Judgent Motion, §eeMotion Scheduling Order
(Dkt. No. 88)). Defendants filed the Moti and supporting papers on January 29, 20%6e (
Dkt. Nos. 92-101.) Plaintiff filed responses to each Defendant on February 19,s2@Dit(
Nos. 107-09), and also filed an dHivit in oppositiorto the Motion, $eePl.’s Aff. in Opp’n to

Defs.” Mot. for Summ. J. Pursuant to Rule(®8l.’'s Opp’n”) (Dkt. No. 110)). Defendants filed



their reply on March 18, 2016 SéeDefs.” Reply Mem. of Law (Dkt. No. 111).) Plaintiff filed a
surreply on March 22, 2016s€eDkt. No. 114), which was accepted for filing on March 30,
2016, 6eeDkt. No. 113).

[I._Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawstktere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movant’s burden to shihat no genuine factual dispute exist¥t. Teddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004ge also Berry v.
Marchinkowskj 137 F. Supp. 3d 495, 521 (S.D.N.Y. 2015) (same).

“However, when the burden of prooftatl would fall on the nonmoving party, it
ordinarily is sufficient for the movd to point to a lack of evidende go to the trier of fact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raasgenuine issue of faftdr trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alteration aivternal quotation marks omitted). Further, “[t]o survive a

[summary judgment] motion . , [a nonmovant] need[s] to creatore than a ‘metaphysical’



possibility that his allegationsere correct; he need[s] to ‘cenfiorward with specific facts

showing that there is a genuine issue for tridltobel v. County of Erje692 F.3d 22, 30 (2d

Cir. 2012) (emphasis and internal quotation marks omitted) (quelgushita Elec. Indus. Co.

v. Zenith Radio Corp475 U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or
denials contained in the pleading&utardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322
(S.D.N.Y. 2014) (interraguotation marks omittedyee also Wright v. Gooy&54 F.3d 255, 266

(2d Cir. 2009) (“When a motion for summandpgment is properly supported by documents or
other evidentiary materialf)e party opposing summary judgment may not merely rest on the
allegations or denials ¢iis pleading . . . .").

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal qtiotamarks omitted). At this stage,
“[t]he role of the court is not teesolve disputed issues of fact but to assess whether there are any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate andjibse of factually unsupported claim&eneva Pharm.
Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 2004) (quotidglotex Corp. v.

Catrett 477 U.S. 317, 323-24 (1986)). Finally, the@etCircuit has instructed that “special
solicitude” should be afforded a pro di#gkant on a motion for summary judgmesge Graham
v. Lewinski 848 F.2d 342, 344 (2d Cir. 1988ge also Berryl37 F. Supp. 3d at 522 (same),
whereby a court should construbétsubmissions of a pro se ldigt . . . liberally” and interpret
them “to raise the strongest arguments that they suggemstman v. Fed. Bureau of Prisgns

470 F.3d 471, 474 (2d Cir. 2006) (per curiam)iissand internal quotation marks omitted).



B. Materials Considered

When ruling on a motion for summary judgmeantistrict courtlsould consider only
evidence that would bedmissible at trial. See Nora Beverages, Inc. v. Perrier Group of Am.,
Inc., 164 F.3d 736, 746 (2d Cir. 1998). “[W]here a paejes on affidavits . . . to establish
facts, the statements ‘must be made ongreisknowledge, set out facts that would be
admissible in evidence, and show that the afffian is competent to testify on the matters
stated.” DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012) (quoting Fed. R. Civ. P. 56(c)(4));
see also Sellers v. M.C. Floor Crafters, [rf#42 F.2d 639, 643 (2d Cir. 1988) (“Rule 56 requires
a motion for summary judgment to be sugpdrwith affidavits based on personal
knowledge . . . .")Baity v. Kralik 51 F. Supp. 3d 414, 419 (S.D.N.Y. 2014) (disregarding
“statements not based on [the]l§ntiff's personal knowledge”)Flaherty v. Filardi No. 03-
CV-2167, 2007 WL 163112, at *5 (S.D.N.Y. Jan. 2807) (“The test for admissibility is
whether a reasonable trief fact could believe the witse had personal kndedge.” (internal
guotation marks omitted)%igmund v. Fosterl06 F. Supp. 2d 352, 356 (D. Conn. 2000) (noting
that “[a]n affidavit in which the plaintiff mehg restates the conclusory allegations of the
complaint” is insufficient to suppo& motion for summary judgment).

In addition, “a pro se party’s bald assenti completely unsuppodeby evidence, is not
sufficient to overcome a motn for summary judgment.Berry, 137 F. Supp. 3d at 519 (internal
guotation marks omitted}ee als@&cotto v. Almenad43 F.3d 105, 114 (2d Cir. 1998) (“The
non-moving party may not rely on conclusory gd@ons or unsubstantiated speculation.”). The
Court, therefore, disregards assertions inffifiis opposition papers #t are not supported by
admissible evidenceSee Mitchell v. IggeNo. 06-CV-186, 2009 WL 3165659, at *8 (N.D.N.Y.

Sept. 25, 2009) (“Statements contained within a memorandum . . . without proper evidentiary

10



support, do not constitute competent evidamapen which a court may base its ruling upon a
motion for summary judgment.”aff'd, 407 F. App’x 536 (2d Cir. 2011).

C. Analysis

It is unclear what grounds foelief Plaintiff intends to ssert in this Action. Although
Plaintiff brings this actiopursuant to 42 U.S.C. 8 1983e€Compl. 1), Plaintiff asks the Court
to “penalize . . . [D]efendantsr . . . medical malpractice,5¢€e id.J V), a claim not cognizable
under 8 1983see42 U.S.C. § 1983 (providing a cause of@ttfor any person deprived of “any
rights, privilege, or immunities secured by the Constitution and laasg also Gonzalez v.
Wright, 665 F. Supp. 2d 334, 347 (S.D.N.Y. 2009) (fpMactice claims cannot be brought under
[8] 1983, because they sound in negligence, and negjikgence does not rise to the level of a
constitutional tort.” (internal quotation marks onukYe Plaintiff also suggests that the alleged
misconduct was “spitefully done after [Defendams] wind of [Plaintiff] placing a grievance
against medical staff.” (Compl. I V.) ConstruiRlgintiff's allegations and subsequent filings
to “raise the strongest anguents that they suggesttiestman 470 F.3d at 474 (italics and
internal quotation marks omitted), the Court considers Plaintiff to be raising an Eighth
Amendment deliberate indifference claim and@tAmendment retaliation claim. The Court
addresses each claim in turn.

1. Eighth Amendment Deliberate Indifference

Plaintiff alleges that he received impromeedical care when Defendants failed to
properly treat Plaintiff's toe anfdiled to provide appropriateedical accommodations, such as
a modified walking boot aa bus pass. (Compl. §V.)

Defendants argue that the record evidenceraditts Plaintiff’'s claim that the treatment

of his great left toe was inagigate, pointing to the medical fd@nd declarations of Defendants

11



showing that no medical personnel who examinathEff detected any gns of infection or
bleeding. $eeDefs.” Mem. of Law in Supp. of Defs.” Mot. for Summ. J. (“Defs.” Mem.”) 8
(Dkt. No. 93).) Defendants furthargue that even assuming theatment of Plaintiff's toe was
inadequate, the alleged toe injury was ndficgantly serious for Eighth Amendment purposes,
(see idat 9-10), and there is no evidence thafeDdants were deliberately indifferent to
Plaintiff's medical needssée idat 10-11).

a. Applicable Law

“The Eighth Amendment forbids deliberatelifference to serious medical needs of
prisoners.” Spavone v. N.Y. State Dep’t of Corr. Serv$9 F.3d 127, 138 (2d Cir. 2013)
(internal quotation marks omitted). “There ar® ®ements to a claim of deliberate indifference
to a serious medical conditionCaiozzo v. Koremarb81 F.3d 63, 72 (2d Cir. 2009). “The first
requirement is objective: the alied deprivation of adequate dieal care must be sufficiently
serious.” Spavone719 F.3d at 138 (internal quotation marks omitted). Under this objective
requirement, a court must inquire first, “whethiee prisoner was actualtieprived of adequate
medical care,” and second, “whether the inadeguamedical care is sufficiently serious.”
Salahuddin v. Goord467 F.3d 263, 279-80 (2d Cir. 2006). Untree first inquiry, adequate
medical care is reasonable care such thatdpradficials who act reamably cannot be found
liable.” Farmer v. Brennan511 U.S. 825, 845 (1994). Under the second inquiry, the Court
examines “how the offending conduct is inadequaate what harm, if any, the inadequacy has
caused or will likely cause the prisoneSalahuddin467 F.3d at 280. As part of this objective
element, “the inmate must show that the ctads, either alone or in combination, pose an
unreasonable risk of seriodamage to his healthWalker v. Schult717 F.3d 119, 125 (2d Cir.

2013). “There is no settled, precise metric to gaideurt in its estimatioof the seriousness of

12



a prisoner’s medical condition.Brock v. Wright315 F.3d 158, 162 (2d Cir. 2003).
Nevertheless, the Second Circuit has preséiat@dn-exhaustive list” ofactors to consider:

“(1) whether a reasonable doctor or patientld perceive the medicaked in question as
‘important and worthy of comment or treatmé(®) whether the medical condition significantly
affects daily activities, and (3) ‘the etesce of chronic ansubstantial pain.”Id. (quoting
Chance v. Armstrond.43 F.3d 698, 702 (2d Cir. 19983ge also Morales v. Fischet6 F.

Supp. 3d 239, 247 (W.D.N.Y. 2014) (same).

Courts distinguish between situations wheoamedical attention igiven and situations
where medical attention is given, but is objectiniebdequate. In the former, the Court need
only “examine whether the inmate’s medicahdition is sufficiently serious.Salahuddin467
F.3d at 280. In the latter, however, the inquir$niarrower”; for example, “if the prisoner is
receiving on-going treatment and the offendingduct is an unreasonable delay or interruption
in that treatment, the seriousness inquiry ‘fgesfon the challenged ldg or interruption in
treatment rather than the prisonarfsderlying medical condition alone.Td. (quotingSmith v.
Carpenter 316 F.3d 178, 185 (2d Cir. 2003)).

“The second requirement is subjective: tharged officials must be subjectively reckless
in their denial of medical care.Spavone719 F.3d at 138Here, the inquiry is whether
defendants “knew of and disregarded an excesskdai[a plaintiff's] health or safety” while
“both aware of facts from whicthe inference could be drawn tleasubstantial risk of serious
harm existed, and also drew the inferend@diozz 581 F.3d at 72 (alterations and internal
guotation marks omittedyee also Farmeb11l U.S. at 837 (“[T]he official must both be aware
of facts from which the inference could be drawat a substantial rishf serious harm exists,

and he [or she] must also draw the inferenceDeliberate indifference is a mental state

13



equivalent to subjective recklessness,” and it “nexuihat the charged official act or fail to act
while actually aware of a substantial riflat serious inmate harm will resultNielsen v. Rabin
746 F.3d 58, 63 (2d Cir. 2014) (intedl quotation marks omitted§ge also Gladden v. City of
New YorkNo. 12-CV-7822, 2013 WL 4647193, at *2 (DY. Aug. 29, 2013) (“To meet the
subjective element, the plaintiff must showattthe defendant acted with more than mere
negligence, and instead knew of and disregardexkesssive risk to inmate health or safety.”
(internal quotation marks omitted)hn contrast, “mere medical mafctice is not tantamount to
deliberate indifference,” unless “the malpraciiveolves culpable recklessness, i.e., ... a
conscious disregard of a substahtisk of serious harm.'Chance 143 F.3d at 703 (internal
guotation marks omitted). Moreover, “mere disagreement over the proper treatment does not
create a constitutional claim,” and “so long asttkatment given is adequate, the fact that a
prisoner might prefer a different treatmelioes not give rise to an Eighth Amendment
violation.” 1d.; see also Crique v. MagilNo. 12-CV-3345, 2013 WB783735, at *3 (S.D.N.Y.
July 9, 2013) (“The mere fact that an inmate féleds he did not receive adequate attention . . .
does not constitute deliberate indifference.”).

Defendants argue that the evidence is insufficient to meet any step in this analysis.

b. Application

Under the “objective” prong of the Eighth A&emdment analysis, the first question is
whether Plaintiff was deprived of objectivelyeapiate medical care. Examining the record
evidence, the Court colucles that he was not.

Plaintiff first appears toantend that Dr. Zamilus was not qualified to perform the
operation on Plaintiff great left toe. $eePl.’s Opp’'n § 4; Pl.’s Opp’n Ex. 2, at unnumbered 5.)

This allegation is unsubstantidtby the record. For exampRRlaintiff's assertion that Dr.

14



Zamilus was not qualified to perform the pedare is based on hearsay from Dr. Shapsee (

Pl.’s Opp’n Ex. 2, at unnumberé&), who has not offered any testimony in this matter. Because
the alleged statement from Dr. Shapiro that Dr. Zamilus was not qualified to perform the surgery
is offered for its alleged trutland because there is no hearsagepkon or exclusion that would

allow the testimony to be entered at tredeFed. R. Evid. 801(a)—(c), 80RJaintiff's statement
regarding the qualificationsf Dr. Zamilus to perform the pcedure on PlaintifE left great toe

does not bear on the Motiosge Nora Beverage$64 F.3d at 746. Furthermore, the admissible
record evidence indicates that Dr. Zamilus viiagact, qualified to perform the operatiorSee
Grievance Filings at unnumbered 11; Zamilus D§&.) Accordingly, this Court has no basis

upon which to find that Dr. Zamilus was unqua&ldito perform the procedure in question.

With regard to the adequacy of Plaintiffreedical care, Plaintiff does not claim that he
receivedno medical attention; indek Plaintiff was seen by medical personnel no less than 20
times in the four months following his operatioiseéMedical Records at MED 26-33.)

Rather, Plaintiff appears t@otend that the operation atiek treatment thereafter were
objectively unreasonable and contributed t@aentual infection of his toe SéePl.’s Opp’'n

19 3—-6.) But beyond subjective claimgpain in his left great toes€e, e.g.Medical Records at
MED 31-33), Plaintiff offers no objective evidencatthis left great te required any medical
attention beyond the regular examinations and ppsnrs he receivedAdditionally, of the at

least eight medical pradsionals who examined Plaintiff’'s grdatt toe after the operation, not a

3 Plaintiff's suggestion that [J]efendants attempted to falgiixformation in Plaintiff's
Medical Records,” (Pl.’'s Opp’n 1 10), hardly mants discussion. That Plaintiff disputes the
observations and recommendations of the various medical personnel who examined him does not
give credence to the serious accusation levieg tat medical records submitted under penalty
of perjury were falsified or otherwise akel. Simply put, Plaintiff does not offer any
evidentiary support for this claim.
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single one indicated in the medical rectldat Plaintiff’'s toe was infectedS¢eMedical
Records at MED 31-33, 95-97.) And contrary @miff's assertion that Nurse Ramos, who
examined Plaintiff on December 30, 2013, indicated BHaintiff's toe exhibited a “very nasty
odor,” (Pl.’s Opp’n { 5)the record reflects, in fact, thisturse Ramos indicated there was no
“redness,” “swelling,” or “odor,’and only noted Plaintiff’'s cont@int that his toe was very
painful and remarked on Plaintiff's “steady[,pal gait,” (Medical Records at MED 34). None
of these observations indicat@s infection, much less oneattrequired immediate medical
attention.

Moreover, Plaintiff's assertion that he waeprived of adequate medical care because
Defendants denied him a bus pass and a modifaégking boot is not quported by the evidence.
Beyond his own conviction that leas entitled to a bus pass, Bi#r offers no evidence that a
bus pass was needed or that his medical conditess exacerbated by having to walk. Absent
evidence that the bus pass was required astemed medical necessity, there is no basis to
second-guess Defendants’ medical judgment on this iSee Muhammad v. Franciso.
94-CV-2244, 1996 WL 657922, at {8.D.N.Y. Nov. 13, 1996) (“[THedefendants’ denials of
[the] plaintiff's requests for . . . bus passeswere well within the parameters of medical
judgment. [The] [d]efendants’ medical decisamot to grant [the] plaintiff's requests do not
demonstrate cruel anthusual punishment.”}ohnson v. Dep’t of CorrNo. 93-CV-8365, 1994
WL 665934, at *4 (S.D.N.Y. Nov. 28, 1994) (“The recatibws that [the plaintiff's] request for
a bus pass was denied by prison officials . . r afteexamination and observation that he was in
no acute distress ambulating well with no assistance.” (alteration tendaihquotation marks
omitted)). And Plaintiff has adduced no eviderared indeed, appears to have abandoned his

claim, that a modified walking boot was necegsa accommodate his medical condition.
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Even assuming Plaintiff was deprived of qdate medical care, Plaintiff has not met the
second requirement under the objective prontp@Eighth Amendmeranalysis; that is,
Plaintiff has not shown that the deprivation oéqdate medical care wasfficiently serious to
implicate the Eighth Amendment. In general, ‘jeghive complaints of pain are not sufficient to
satisfy [the serious medical need] standartkiomas v. Nassau Cty. Corr. C288 F. Supp. 2d
333, 338 (E.D.N.Y. 2003xee also Evan v. Mano336 F. Supp. 2d 255, 260 (W.D.N.Y. 2004)
(holding that “an assertion of pain semsatalone, unaccompanied by any large medical
complications, does not amount to a serimaslical need under the Eighth Amendment”
(alteration and internal quotation marks omitted)). Plaintiff contends that his foot became
infected with “[y]ellow [d]rainage,” (Pl."©pp’'n 1 1), thus necesating additional medical
attention. But while the recoubes reflect that Nurse Ramdetected some “yellowish
drainage,” (Medical Records at MED 34;'®Dep. Tr. 9), no medal professional who
examined Plaintiff detected an infection of any kirs#eMedical Records at MED 26-34). And
although Plaintiff insts otherwise,sgePl.’s Dep. Tr. 9), there is no evidence supporting
Plaintiff's claim that Murray oany other medical professionahtdd at Plaintiff's grievance
hearing that Plaintifhad an infection,deeGrievance Filings at unnumbered 11). Even taking as
true Plaintiff's assertion that Murray indicatatithe grievance hearirtigat Plaintiff had an
infection, it is undisputed that Mray never offered any opinion thalaintiff's alleged infection
was serious, that it had been exacerbated by &nilus’s failure to provide adequate medical
treatment or provide a bus passthat Dr. Zamilus’s treatment &flaintiff's toe was deficient in
any way.

Finally, even were the Court to assumat thefendants rendered insufficient medical

attention and that Plaintiff's condition wagiseis enough to implicate the Eighth Amendment,

17



there is no evidence in the record suggestingeéndants acted “with a sufficiently culpable
state of mind, such as deliberate indifference to inmate health or saféajier, 717 F.3d at
125 (alteration and internal quotation marks omitted). Even iffffas correct that his great
left toe was infected, therem® indication that any of Defendarknew of such an infection.
See Caiozz®81 F.3d at 72 (finding the plaintiff failed establish deliberate indifference where
“[m]ost of the evidence offered . . . wassmpport of the argumetttat [the defendanghould
havebeen aware that [the plaintiff] was innmediate danger,” not “that [the defendant] was
actually aware of that immediat@nger” (emphasis in originalgee alsdHathaway v.

Coughlin 37 F.3d 63, 66 (2d Cir. 1994) (“A prisofficial does not act in a deliberately
indifferent manner unless that affal ‘knows of and disregards excessive risk to inmate
health or safety . . . . ™ (quotingarmer, 511 U.S. at 837Maccharulo v. Gould643 F. Supp.
2d 587, 599 (S.D.N.Y. 2009) (same). Absentlence that Defendants knew of a serious
medical condition and failed to am it, Plaintiff cannot estabhsdeliberate indifference. And
the record reflects that Defenda continued to examine Pléfhiand treat him throughout the
time period in questionséeMedical Records at MED 26-34),rther undermining the notion
that Defendants were deliberately indifferent to Plaintiff's complaiStse, e.gMorrison v.
Mamis No. 08-CV-4302, 2008 WL 5451639, at *8 (S\DY. Dec. 18, 2008) (no deliberate
indifference where “nurses dispedseedicine to [thelaintiff] and responded to his complaints
almost every day”yadopted by2009 WL 2168845 (S.D.N. July 20, 2009)Abney v.

McGinnis No. 01-CV-8444, 2007 WL 844675, at *3 (S\DY. Mar. 16, 2007) (no deliberate
indifference where the orthotics specialist met i plaintiff 13 times within an almost two
year period)Rivera v. Goord253 F. Supp. 2d 735, 755 (S.D.N.Y. 2003) (no deliberate

indifference where the plaintiff “was frequendyamined and treated for various conditions by a
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total of 21 different doctors”gee also Hathawa@9 F.3d at 553 (“[M]ere medical malpractice
is not tantamount to deliberate indifference . (internal quotation marks omitted)).

Put simply, Plaintiff has adduced no evidenbeyond his own self-serving assertions,
that Defendants rendered inadequate medical daat their actions caused Plaintiff serious
medical injury, or that they acted with delibgr indifference. As the burden of proof is on
Plaintiff, summary judgment is appropridte Defendants on Plairfits Eighth Amendment
claim.

2. First Amendment Retaliation

Plaintiff alleges that Defendants actegitsfully” after getting*wind of [Plaintiff]
placing a grievance against medistdff.” (Compl. I V.) The Gurt construes this as a claim
for retaliation in violation of the First Amendmeniith regard to Dr. Zamilus, Plaintiff alleges
that Dr. Zamilus retaliated Hyiling to issue a bus passg€Pl.’s Dep. Tr. 60), failing to
properly examine his foot following the procedused id.at 16, 31), threatening to transfer him
out of the facility, éeeCompl. Ex. 2, at unnumbered 4), remayiPlaintiff’s program restriction,
(see id. Pl.’s Dep. Tr. 14, 53), and instructing y&@r and Murray to withhold medical care,
(Pl.’s Dep. Tr. 73). With respect to Gayraard Murray, Plaintiff makes no specific allegation
that they acted out of retaliati, but the Court will anstrue Plaintiff's arguments as to the
allegedly inadequate medical care and acconatimas provided by Gaynor and Murray as
allegations that they provided inadequate care out of retaliation for Plaintiff's grievance filed
against Dr. Zamilus on December 7, 2013, supplemented on January 7, 2014 with allegations
against Gaynor. SeeGrievance Filings at unnumbered 1, 3.)

Defendants argue that no admissible evidémdieates that Dr. Zailus acted out of

retaliation or instructed Gaynor or Murrety provided inadequate medical car8edDefs.’
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Mem. 13-14.) Defendants pointtdhat the record evidence iedtes no sign of an infection
and no need for a bus pasSeé¢ id. Moreover, Defendants arguBere is no causal connection
between the filing of the grievaa and the allegedly adverse ans, as Dr. Zamilus has denied
any knowledge of the grievanceSeg idat 14 (citing Zamilus Decl. §1).) With respect to
Gaynor and Murray, Defendants argue thatehs no evidence, beyond Plaintiff's own
speculation, Gaynor even knew of the grievaaoe, that there is no evidence that Murray’s
examination of Plaintiff at the grievance hagrwas conducted with a retaliatory intengeé
Defs.” Mem. 15.) Plairniff offers only the conclusory respsa that “Dr. Zamilus was in fact
being spiteful and bias[ed] as w[al] retaliating.” (Pl.’s Opp'n 1 12.)

a. Applicable Law

A plaintiff asserting a First Amendment retéloa claim must allege “(1) that the speech
or conduct at issue was protecté?), that the defendant took adveaction againghe plaintiff,
and (3) that there was a causahcection between the protecte@sph and the adverse action.”
Espinal v. Goord558 F.3d 119, 128 (2d Cir. 2009) (internal quotation marks omitted). Courts
are instructed to “approach prisoner retadiatclaims with skepticism and particular care,
because virtually any adverse action taken agaipsisoner by a prison official . . . can be
characterized as a constitutiongbisoscribed retaliatory act.Davis v. Goorgd 320 F.3d 346, 352
(2d Cir. 2003) (internal quotation marks omittedccordingly, First Amendment retaliation
claims brought by prisoners must “be ‘supportedpgcific and detailed facal allegations,’ not
stated ‘in wholly conclusory terms.’Dolan v. Connolly 794 F.3d 290, 295 (2d Cir. 2015)
(quotingFlaherty v. Coughlin713 F.2d 10, 13 (2d Cir. 1983)erruled on other groundsy

Swierkiewicz v. Sorema N,A34 U.S. 506 (2002)).
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b. Application

Plaintiff's filing of a grievance against DZamilus and Gaynor is protected conduct and
therefore meets the first prong of the inquiBee Graham v. Hendersd@® F.3d 75, 80 (2d Cir.
1996);Franco v. Kelly 854 F.2d 584, 589 (2d Cir. 1988). The Court will assume, without
deciding, that the alleged failute provide adequate mediaare and accommodations meets
the second prong. However, Plaintiff has f@ilkbe third prong—whether there was a causal
connection between the protettsonduct and the adverse aoti—with respect to all three
Defendants.

Regarding Plaintiff's claims against Dr. Zamilus, Plaintiff has established no causal
connection between the allegedly adverse acaodsthe protected conduct. Dr. Zamilus avers
that he did not even know of the grievance fégginst him by Plaintiff at the time he treated
Plaintiff. (Seezamilus Decl. { 11.) A plaintiff canngtistain a claim of retaliation without
proving that the defendant knewtbe protected conduct, in thisseg the grievance filed against
Dr. Zamilus. See Wesley v. KaloNo. 97-CV-1598, 1997 WL 767557, (S.D.N.Y. Dec. 11,
1997) (“To establish a claim oftediatory transfer requires [th@aintiff], at a minimum, to
assert facts to show that tftdefendants knew of [the pldiff's] complaints prior to the
transfer.”);see also Alston v. PafunNo. 09-CV-1978, 2016 WL 81785, at *7 (D. Conn. Jan. 7,
2016) (granting partial summajydgment where the plaintiffientified “no record evidence
from which a reasonable jury could infer thay ather defendant was aveaof [the plaintiff's]
complaints”),clarifying on denial of reconsideratip2016 WL 447423 (D. Conn. Feb. 4, 2016);
Tirado v. ShuttNo. 13-CV-2848, 2015 WL 774982, at *{8.D.N.Y. Feb. 23, 2015) (“Absent
evidence that any defendant knew about his .ievgnce, [the plaintiff] has failed to provide

any basis to believe that they retaliated agfaim for a grievance in which they were not
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named.”),adopted in relevant part (3015 WL 4476027 (S.D.N.Y. July 22, 2015). Here, there
is no evidence to contradict Dr. Zamilus’'s@w statement that he was not aware of the
grievance filed against him until he was informedcbynsel in this casePlaintiff contends that
“because all grievances that are placed agatafftare invest[ilJgated according to correctional
law,” it is not possible that Defendants diot have knowledge of the grievanc&eéPl.’s
Response to Defs.” Mot. in Reply Under Rulef6&6Summ. J. 1 (Dkt. No. 114).) But the fact
that Plaintiff's grievance wasvestigated by some member of the corrections department does
nothing to prove that Dr. Zamilus, the nanidefendant here, had actual knowledge of the
grievance at all, let alone while he was still trgg Plaintiff. And theras nothing in the record
indicating the grievance was s¢éotDr. Zamilus or that he vgaotherwise made aware of the
grievance. In the absence of such eviden@enfif's claim against Dr. Zamilus for retaliation
under the First Amendment rests only on his tsary assertions that Dr. Zamilus acted
“spitefully.” (Compl. I V.) The First Amendemt retaliation claim against Dr. Zamilus thus
fails.

For the same reason, Plaintiff's claimaaggt Gaynor must fall. Gaynor, like Dr.
Zamilus, has said she was unaware of any grievance filed against her or Dr. Zamilus until
informed by counsel. SeeGaynor Decl. § 2.) Again, that thgevance was investigated by the
corrections department proves Imofy about Gaynor’s knowledge thfe grievance, and there is
no credible or admissible evidence in the recuggesting that Gayn&new of the grievance.

With respect to Murray, there is no questibat Murray was aware of the grievance filed
against Dr. Zamilus and Gaynor, as she inspdelaidtiff's left greattoe at his grievance
hearing. $eeMurray Decl. {1 2.) But Plaintiff neveildd a grievance againMurray, and “[a]s

a general matter, it is difficult to establish aefendant’s retaliatiofor complaints against
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another defendant.Hare v. HaydenNo. 09-CV-3135, 2011 WL 1453784 *4 (S.D.N.Y. Apr.
14, 2011)see also Wright554 F.3d at 274 (dismissing reédion claim where “the only
individual defendants named in the . . . [clJonmtiavere Goord, McDermott, and Dirie, none of
whom was alleged to have participatin th[e] [retaliatory] event”}Henson v. GagngmNo. 13-
CV-590, 2015 WL 9809874, at *12 (N.D.N.Y. Ddd), 2015) (“The record is devoid of
evidence . . . that supports [the] [p]laintifferclusory assertion thfthe defendant] planted
evidence and issued tfma]isbehavior [r]leport based upon evidenin retaliation for grievances
[the] [p]laintiff had filed againisother corrections officers.”adopted by2016 WL 204494
(N.D.N.Y. Jan. 15, 2016). Moreover, PlaintiffBegation that Dr. Zaitus instructed Murray
and Gaynor to withhold adequate medical @ar@ accommodations is contradicted by the
record, §eeZamilus Decl.  10; Murray Decl. § 6; @wr Decl. 1 5), and Plaintiff’'s unsupported
assertions to the contrary, igh are not based on first-hakdowledge, are insufficient to
overcome summary judgmem@erry, 137 F. Supp. 3d at 519 (“[A] pro se party’s bald assertion,
completely unsupported by evidence, is ndticient to overcome a motion for summary
judgment.”). There being no evidence to esshlbh nexus between tigegevance filed against

Dr. Zamilus and the allegedly retaliatory condoicMurray, summaryydgment is therefore
appropriate.

ll1l. Conclusion

Because Plaintiff has adduced no crediatimissible evidence to support his First and
Eighth Amendment claims against Defendants related to any of the treatment identified in his
pleadings or moving papers, the Court declinetsider whether Plaintiff has exhausted all of

his administrative remedies or whether Defants are entitled to qualified immunity.
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For the foregoing reasons, the Motion is granted. The Clerk of the Court is respectfully
requested to terminate the pending Motion (Dkt. No. 92) and close the case.

SO ORDERED.

DATED: September 50, 2016
White Plains, New York ﬂ

ETHM. KARAS—_
ITED STATES DISTRICT JUDGE
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