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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ANDREAS KUHBIER,

Plaintiff,
V.
MCCARTNEY, VERRINO & No. 14-CV-888 (KMK)
ROSENBERRY VESTED PRODUCER
PLAN; MCCARTNEY, VERRINO & OPINION & ORDER

ROSENBERRY VESTED PRODUCER
PLAN ADMINISTRATOR; MCCARTNEY,
VERRINO & ROSENBERRY INSURANCE
AGENCY; MCCARTNEY &
ROSENBERRY GROUP, INC.,

Defendants.

Appearances:

Elizabeth E. Hunter, Esq.
William D. Frumkin, Esq.
Frumkin & Hunter LLP
Goshen, NY

White Plains, NY
Counsel for Plaintiff

Michael J. Cannon, Esq.
Lorin A. Donnelly, Esq.
Milber Makris Plousadis & Seiden, LLP
Woodbury, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Plaintiff Andreas Kuhbier @laintiff”) filed suit against Defendants McCartney, Verrino
& Rosenberry Vested Producer Plan; McCartngrrino & Rosenberry Vested Producer Plan

Administrator; McCartneyyerrino & Rosenberry Insurance Agency; and McCartney &

Rosenberry Group, Inc. alleging, among other thitigg, Defendants breached their obligations
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under the Employee Retirement Income 3Siggéct of 1974 (“ERISA”), 29 U.S.C.

§ 1132(a)(1)(B), with respect tertain amounts owed to hiamder a qualifying plan, and that
Defendants similarly breached their contractual obbga to Plaintiff. Plaatiff also alleges that
Defendants failed to comply with a docurhesquest under ERISA and that Defendants
breached other contractual obligations set fortRAlaintiff's employmentagreement. Plaintiff
moves for partial summary judgment with reggedis claim for unpaid distributions under
ERISA, and Defendants cross-move for sunymadgment on the same claim as well as for
Plaintiff's breach of contract @ims. For the following reasons, Plaintiff's Motion is granted in
part and denied in part, abeefendants’ Motion is denied.

|. Background

A. Factual Background

The following facts are taken from the Pastieespective statements pursuant to Local
Rule 56.1 and the documents submitted by each side in support of their Motions.

Defendant McCartney & Rosenberry Grougs.l(fMcCartney & Rosenberry” or the
“Agency”) was, at all relevant times, erygal in the insurancegency business SéeDefs.’
Statement of Material Facts (“Defs.’ 56.1") {0Okt. No. 82); PIl.’s Counter-Statement Pursuant
to Local Rule 56.1 (“Pl.’s Resp. 56.1") { 7 (Dkt. No. 9®)e alsdecl. of Lorin A. Donnelly
(“Donnelly Decl.”) Ex. | (Dkt. No. 81).) Verrio & Associates, Inc. (“Verrino & Associates”), a
former defendant in this case, was alsgaged in the insurance agency busineSseljefs.’
56.1 1 6; Pl.’'s Resp. 56.1 {$ke alsdonnelly Decl. Ex. H.)

Plaintiff began working as andependent contractor fdferrino & Associates in May
2005, éeeDonnelly Decl. Ex. E (“McCartney Tr.”), at 27-2Bpnnelly Decl. Ex. Hsee also

Defs.” 56.1 { 10; Pl.’s Resp. 56.1 T 10), and, atstime time, became an independent contractor



for McCartney & RosenberryséeMcCartney Tr. 27-28; Donnelly Decl. Ex.dee alsd’l.’s
Statement Pursuant to Local Rule 56.1 (“P36s1”) § 3 (Dkt. No. 88); Defs.’ Local Rule 56.1
Resp. to Pl.’s Statement of Material FacBdfs.” Resp. 56.1") § 3 (Dkt. No. 90); Defs.’ 56.1

1 11; Pl’s Resp. 56.1 § 11). On May 3, 2005, Plaintiff entered into producer agreements with
both Verrino & Associatesnal McCartney & RosenberrySéeDonnelly Decl. Exs. H, Isee
alsoDonnelly Decl. Ex. F (“Vermo Tr.”), at 26; Pl.’s 56.1 3; Defs.” Resp. 56.1 | Befs.’

56.1 112; Pl'’'s Resp. 56.1 { 12.) Plaintiff's work as a producer consisted of soliciting
consumers for insurance and selling insuran&eeldonnelly Decl. Ex. D (“Kuhbier Tr.”), at
20;see alsdefs.’ 56.1 | 14; Pl.’s Resp. 56.1 § 1#Llaintiff was paidoy commission. $ee

Verrino Tr. 28;see alsdefs.’ 56.1 1 19; Pl.’s Resp. 56.1 1 19.)

1. The 2009 Agreement

On January 1, 2009, McCartney & Rosenberguaed the outstanding stock of Verrino
& Associates. $eeVerrino Tr. 17-19; Donnelly Decl. Ex. Gee alsdefs.’ 56.1  8; Pl.’s
Resp. 56.1 1 8.) Later, in February 2009jRiff, now an employee of McCartney &
Rosenberry,deeVerrino Tr. 31-32see alsdefs.’ 56.1 | 20; Pl.’s Resp. 56.1  20), entered
into a new producer agreement (the “2009 Agrexaif) with McCartney & Rosenberry that was
retroactive to January 2009 and supdesd the prior producer agreemengésgDonnelly Decl.
Ex. K (“2009 Agreement”)see alsduhbier Tr. 46—47Pl.'s 56.1 | 4; Defs.” Resp. 56.1 | 4;
Defs.” 56.1 { 30; Pl.’s Resp. 56.1 1 30). P0®9 Agreement included three schedules—A, B,
and C—when it was signedSdeKuhbier Tr. 49-51; McCaney Tr. 48; 2009 Agreemerdee
alsoPl.’'s 56.1 | 5; Defs.” Resp. 56.1 § 5; Defs.” 56.1 { 31; Pl.’s Resp. 56.1  31.) Most relevant
here, the 2009 Agreement provides that tloelpcer “may participate in [McCartney &

Rosenberry’s] Vested Producer Plan, subjethe terms and conditions set forth in



SCHEDULE B hereto.” (2009 Agreements&e alsdefs.’ 56.1 1 36; Pl.’'s Resp. 56.1 | 36.)
Schedule B of the 2009 Agreement, entitled “Védeoducer Plan,” provides that “[o]n the
seventh (7th) anniversary of teeployment Date, Producer shall become eligible to participate
in [McCartney & Rosenberry’s] Vested Produédan as follows.” (2009 Agreement, at
Schedule Bsee alsd®l.’s 56.1 1 7-8; Defs.” Resp. 56.1AB; Defs.’ 56.1 1 39; Pl.’s Resp.

56.1 11 39.) The Vested Producer Plan is set forth as follows:

a. [McCartney & Rosenberry] will maintain an ongoing and updated
listing of Producer’s accounts, which [Mafiney & Rosenberry] will provide to
Producer for review on a periodic basis. All such accounts coded to Producer
(excluding any Life, Health or Employedgenefit policies) sall be referred to
herein as Producer’s Book of Business.

b. Upon the Producer’s retirement death (“Termination Date”),
[McCartney & Rosenberry] shall pay todélucer (or his/her estate) a bonus amount
equal to thirty-five percent (35%) ofdhsum of all gross commissions paid to
[McCartney & Rosenberry] withespect to ProducerBook of Business over the
prior 12-month period. Sudtonus shall be payable iq@al monthly installments
on the first of each month for 60 months following the Termination Date.

C. Any violation of Sections 5 @ of this Agreement by Producer will
result in forfeiture of the bonus payahinder the Vested &tucer Plan and will
require Producer to immediately retwall payments already received.

d. The Employment Date shall be the date hereof; provided, however,
if Producer had been engagpreviously on a continuodmasis as an independent
contractor prior to the date hereof, theployment Date, shall be deemed to have
commenced on the date of the Producknss independentantract agreement.
e. The parties intend that this Vested Producer Plan comply with
Section 409A of the Internal Revenuedg, the applicable Treasury Regulations
promulgated thereundend Internal Revenue Secé Notice 2005-1, and shall be
interpreted consistently therewith.
(2009 Agreement, at Schedule B.) Section 5 of the 2009 Agreement prohibits Plaintiff from
disclosing confidential information or using ca#ntial information for his own benefit without
the express consent of McCartney & RosenberBge(idat 2;see alsdefs.” 56.1  33; Pl.’s

Resp. 56.1 1 33.) Section 6 of the 2009 Agreemeiilpts Plaintiff for aperiod of five years



from soliciting or attempting to influence@aaccounts handled by McCartney & Rosenberry, or
soliciting or attempting to persuade any otheducer or salesperson of McCartney &
Rosenberry to work for or reggent another insurance brokasurance agent, or insurance
company. $ee2009 Agreement Zee alsdefs.’ 56.1 1 34; Pl.'s Res56.1 1 34.) Schedule C
of the 2009 Agreement provides that with respedtem (d) of the Vested Producer Plan,
Plaintiff's first contractdate was May 5, 2005S¢e2009 Agreement, at Schedule<eg also

Pl.’s 56.1 { 78; Defs.” Resp. 56.1 | T&fs.’ 56.1 1 43; Pl.’'s Resp. 56.1 1 43.)

The 2009 Agreement also addresses the issue of amendment. Specifically, the 2009
Agreement states that “[t]his written Agreerheantains the entire Agreement between the
parties and shall supersede any and all othrereagents between the parties.” (2009 Agreement
3;see alsd’l.’s 56.1 { 61; Defs.” Resp. 56.1 § 61.) The 2009 Agreement goes on to stipulate
that “no waiver or modification of this Agement or any covenant, condition, or limitation
herein contained shall be valithless in writing and duly exead by the parties to be charged
therewith.” (2009 Agreement 8ge alsdPl.’s 56.1 § 62; Defs.” Resp. 56.1 1 62.)

Beyond the Vested Producer Plan, the 2A@88ement includes a number of other
relevant provisions. Among other thingse 2009 Agreement provides that the producer
(Plaintiff) was “an at-will employee whose erapiment with [McCartney & Rosenberry] shall
be terminable by either party at any time andaioy reason, subject to applicable law.” (2009
Agreement 1see alsdPl.’'s 56.1 T 69; Defs.” Resp. 56.1 | &#&fs.’ 56.1 | 32; Pl.’'s Resp. 56.1
1 32.) The 2009 Agreement stipulates alsd tfiMcCartney & Rosenberry] shall reimburse
Producer for reasonable and necessary businpssges in accordance with SCHEDULE A.”
(2009 Agreement Zee alsdefs.’ 56.1 T 35; Pl.’'s Resp. 56.1 { 35.) The 2009 Agreement

offers, separate from the Vested Producen Rarticipation in a “[s]imple IRA” whereby a



producer may contribute his orrr@wvn pre-tax income to the retirement plan and McCartney &
Rosenberry will contribute up to $6,0006e€2009 Agreement, at Schedule gee alsdefs.’

56.1 1 37; Pl.’s Resp. 56.1 1 37.) Finally, paragraph 10 of Schedule A to the 2009 Agreement
provides that the producer is “requiredproduce a minimum of $50,000 in new Property &
Casualty insurance premiums per month. [Mid@ey & Rosenberry] shall review production on

a monthly basis and reserves tight to adjust themount drawn against future commissions if
Producer does not meet the sales goals or fhifilher obligations under this contract.” (2009
Agreement, at Schedule Bee alsdefs.’ 56.1 | 38; Pl.’s Resp. 56.1  38.)

In addition to Plaintiff, the Vested Produd&lian was offered to at least two other
employees: Brian Berkson and Allen MednickeéVerrino Tr. 63—64see alsd?l.’s 56.1  15;
Defs.” Resp. 56.1 1 15; Def$6.1 § 46; Pl.’'s Resp. 56.1 1 46.)

On January 4, 2010, Plaintiff signed an ameaxliho the 2009 Agreement, Schedule D,
which amended paragraph 10 of Schedule Aragdired Plaintiff to now produce “a minimum
of $7500 in gross new Property & Casualty insgearevenue per month.” (2009 Agreement, at
Schedule Dsee alsdefs.’ 56.1 | 48; Pl.'s Resp. 56.48.) On January 15, 2010, Plaintiff
signed another amendment that, among dtfiegs, removed the provision allowing for
reimbursement of certain expenseSed2009 Agreement, at Scheduledeg alsdefs.’ 56.1
1 50; Pl.’s Resp. 56.1 § 50.) A Schedule F remptthe Vested Producer Plan was presented to
Plaintiff by Defendants in November 2011SegKuhbier Tr. 114, 118see alsd’l.’s 56.1 1 63;
Defs.” Resp. 56.1 1 63.) In January 2012, Dedesl asked Plaintiff to sign Schedule $ed
Kuhbier Tr. 115-16see alsd?l.’s 56.1 { 64; Defs.” Resp. 581164), but Plaintiff refused and
never signed Schedule BegeKuhbier Tr. 117; McCartney Tr. 87—88¢e alsd’l.’s 56.1 | 67,

Defs.” Resp. 56.1 1 67; Def&6.1 § 52; Pl.’s Resp. 56.1 1 52).



2. Administration of th Vested Producer Plan

The benefits provided by the Vested ProgluPlan are paid out of McCartney &
Rosenberry’s general accounsSeeMcCartney Tr. 105—-06; Verrino Tr. 96ee alsdl.’s 56.1
1 19; Defs.” Resp. 56.1 1 19.) The terms efWested Producer Plan were determined by
various owners of McCartney & Rosenberrieattonsultation with an attorneySdeMcCartney
Tr. 28, 65;see alsd’l.’s 56.1 | 20; DefsResp. 56.1 § 20.)

To qualify for benefits under the Vested Producer Plan, a producer must have worked for
at least seven years from hishar initial date of employmentust no longer be working at
McCartney & Rosenberry, and must not have vemgbections 5 and 6 (the confidentiality and
non-compete clauses) of the 2009 AgreemeBeeyicCartney Tr. 81see alsd’l.’'s 56.1 | 32;
Defs.” Resp. 56.1 1 32.) Scot Martney, one of the owners of McCartney & Rosenberry, also
added that the process for determining wheth@oducer qualified for benefits under the Vested
Producer Plan included “making sure thagytldid their job, and so on and so forth.”
(McCartney Tr. 81see alsdefs.” Resp. 56.1 1 32.)

The first two steps involve simply verifyirthat the producer had worked for at least
seven years and was no longéthviMcCartney & Rosenberry.SeeMcCartney Tr. 81, 96see
alsoPl.’s 56.1 11 33—-34,; Defs.’ Resp. 56.1 11 33—-8%jermining compliance with Sections 5
and 6, however, is more complicated. McCartiesgified that the owne would be generally
responsible for ensuring that atherwise qualified mrducer had not violated Sections 5 and 6
during his or her tenure and was not doingfter terminating his or her employmenge¢
McCartney Tr. 98, 101-03ge alsd’l.’s 56.1 1 35-36; Defs.” Bp. 56.1 1 35—-36; Defs.’ 56.1
1 56; Pl.’'s Resp. 56.1 § 56.) Though there ifonmal system for monitoring compliance with

Sections 5 and 6, McCartney testifithat he is careful to hire trustworthy employees so as to



avoid any issues with those provisionSeéVicCartney Tr. 77-78see alsd’l.’'s 56.1 | 37;
Defs.” Resp. 56.1 1 37.) BeyondthMcCartney sometimes dira@mployees to alert him if
they have heard of an account leavisgeMcCartney Tr. 105see alsdl.’s 56.1 | 38; Defs.’
Resp. 56.1 § 38; Defs.’ 56.1 1 57; Pl.’'s Ré&gpl 1 57), and John Verrino, another owner,
testified that he might become suspicious ofdation if he started teee “systematic things
happen to [the producer’s] book,” such as “cantelta com[ing] in” or loyal clients leaving,
(Verrino Tr. 78;see alsd”l.’s 56.1 | 40; Defs.” Resp. 56.4€]). Both McCartney and Verrino
indicated that they would inveséte if they ever suspected @hation of Sections 5 or 6.5¢e
McCartney Tr. 78; Verrino Tr. 9Gee alsd’l.’'s 56.1 | 41; Defs.’ Resp. 56.1 1 41.)

Once it is determined that a producer isiblegto receive beri#s under the Vested
Producer Plan, the next step i<tdculate the amount of benefitsSegMcCartney Tr. 96-97,
see alsd’l.’s 56.1 1 44; Defs.” Resp. 567144.) The amount to beiddo a qualifying producer
under the Vested Producer Plan is calculate3b%d of the commissiorsarned by the producer
for McCartney & Rosenberry during the 12-mop#riod preceding his or her retirement or
death. $e€2009 Agreement, at Schedule B.) Thougiré¢his some dispute as to how the
amount is calculated, the Parties are in agreethahthe amount is derived, at least in part,
from the computer-generatedrd@ucer Reports” or “ProductidReports,” distributed monthly
to producers as a way to traitle producers’ commissionsSéeMcCartney Tr. 65-68; Verrino
Tr. 74;see alsd?l.’s 56.1 11 26-27, 31; Defs.” Re$6.1 1 26-27, 31; Defs.’ 56.1 11 62—63;
Pl.’s 56.1 {1 62-63.) From those reports, thery determines the “total amount of
commission paid to the [A]gency that’s reflectedthe producer’s] [B]ook of [B]usiness,” or, in
other words, the amount of commission paid toAbency that is attributable to the producer.

(SeeMcCartney Tr. 72see alsd®l.’s 56.1  47; Defs.” Resp. 56.4Y.) The Parties agree that



not all commission earned by the producer isudetl when calculating the 35% payout, but they
disagree as to some of the catég®of accounts that are exclude@e¢Defs.’ 56.1 § 67; Pl.’s
Resp. 56.1 § 65¢ee alsd’l.’'s Mem. of Law in Opp’n to Motior Summ. J. (“Pl.’s Opp’'n”) 3 n.1
(Dkt. No. 92).)

3. Plaintiff’'s Performance Adnd Departure From the Agency

Throughout his time at the Agency, Plaiihtvas among the producers who were unable
to meet his production goalsSdeMcCartney Tr. 86, 88—89, 9125; Verrino Tr. 123-245ee
alsoDefs.’ 56.1 § 68; Pl.’'s Resp. 56.1 1 68.) Acaogdo Defendants, for a period of time, the
owners held weekly meetings withoplucers to discuss their performanseeMcCartney Tr.
40-41;see alsdefs.’ 56.1 § 27), but these producer-onlgatings did not last Plaintiff's entire
term of employmentseeMcCartney Tr. 41-425ee alsduhbier Tr. 67—-68PI.’s Resp. 56.1
q27).

Plaintiff testified, however, it was not until October 2010, when the owners presented
Plaintiff with the amendment to the 2009 Agreetmemoving the provisions related to expense
reimbursement, that he became aware that therewvere dissatisfied ith his performance.
(SeeKuhbier Tr. 105-07see alsd?l.’s Resp. 56.1 1 69.) A lettirom April 2011 indicates that
McCartney and Verrino met with Piiff around that time to discusise fact that he had not met
his production goals.SgeMcCartney Tr. 124-25; Donnelly Decl. Ex. $&e alsdefs.’ 56.1
1 81; Pl.’'s Resp. 56.1 § 81.) Plaintiff furtlatested that in November 2011, he met with
McCartney and Verrino to discussrfigmance issues related tahimnability to retain and sign
new clients. $eeKuhbier Tr. 111see alsdefs.’ 56.1 | 84; Pl.’'s Resp. 56.1 1 84.) At this

meeting, McCartney and Verrino discussed withirRiff the possibility of removing him from



the Vested Producer PlanSgeKuhbier Tr. 118 McCartney Tr. 84—85see alsd?l.’s 56.1  63;
Defs.” Resp. 56.1 1 63; Def$6.1 § 85; Pl.’s Resp. 56.1 1 85.)

At any rate, there is no dligte that in January 2012, one of the owners wanted to
terminate Plaintiff's employment, although the Agenttymately decided to retain Plaintiff.
(SeeVerrino Tr. 131-32see alsd’l.’s 56.1 § 71; Defs.” Resp. 56]171.) It was shortly after
this decision that the ownerp@moached Plaintiff with Schedulkg which purported to eliminate
the Vested Producer Plan, and asked for his signature on the amendseexuhpier Tr. 115—
16; McCartney Tr. 13%ee alsd’l.’'s 56.1 11 65-66; Defs.” Bp. 56.1 1 65-66.) Plaintiff
refused to sign Schedule FSgeKuhbier Tr. 117; McCartney Tr. 88ge alsd®l.’s 56.1 { 67;
Defs.” Resp. 56.1 1 67.) On January 13, 2012nEtf received the following letter from
McCartney and Verrino:

This letter will serve as an acknowledgment that you have refused to sign

Amendment “F” of your producer contract that was given to you on Jan 9th, 2012.

This amendment specifically refers tioe removal of your “Producer Vested”
retirement plan.

It is important to note that this plaiiffers from your deferred compensation
plan, which is provided to you and is affe to all employees. In addition, this
plan was designed to give you an additl@rancement to your contract in order
to encourage the longevity pbur employment at [McCarey & Rosenberry]. . . .

This letter will also sem as notice the [sic] you are in violation of your
producer contract dated Jait, 2009, for “Lack of productid and it is imperative
that you attempt to fix the situation immattly as your future with [McCartney &
Rosenberry] is in jeopardy.

(Donnelly Decl. Ex. Vsee alsdPl.’s 56.1  68; Defs.” Resp. 5687168; Defs.’ 56.1  87; Pl.’s
Resp. 56.1 1 87.)
By letter dated June 20, 2012, Plaintiffighed from his position at McCartney &

Rosenberry. SeeDonnelly Decl. Ex. Wsee alsd®l.’s 56.1 | 82; Defs.” Resp. 56.1 | &&fs.’
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56.1 1 101; Pl.’s Resp. 56.1  101.) In a tededed the same day, McCartney acknowledged
receipt of Plaintiff's resignatioand asked that Plaintiff's laday at work be moved up from
July 3, 2012 to June 29, 2015SeeDonnelly Decl. Ex. Xsee alsd®l.’s 56.1 | 85; Defs.” Resp.
56.1 § 85; Defs.’ 56.1 § 102; Pl.’s Resp. 56.1  108&Cartney also attached a copy of the
2009 Agreement and stated: “We trust that waluphold your obligations of your contract,
particularly those items that make refereo your rgsonsibilities once gu have left
[McCartney & Rosenberry].” (Donnelly Decl. Ex. Xee alsd®l.’s 56.1 | 85; Defs.” Resp. 56.1
1 85; Defs.’ 56.1 1 102BI.’s Resp. 56.1 1 102.)

Plaintiff never received any benefiiader the Vested Producer PlagseéVerrino Tr.
159;see alsd”l.’s 56.1 1 121; Defs.” Resp. 56.1 | 1PEfs.’ 56.1  103; Pl.’s Resp. 56.1
1 103.) Defendants assert that Plaintiff neeeeived any benefits under the Vested Producer
Plan because he failed to reach his sales ogscat the Agency as set forth in the 2009
Agreement. $eeDefs.’ 56.1 1 103.)

Verrino testified that it had never come to &itention, nor had he evsuspected, that an
employee violated Sections 5 or 6 of the 2009 Agreem&aeMerrino Tr. 77—78see alsdPl.’s
56.1 1 89; Defs.” Resp. 56.1 1 89.) rkleo also testified that he mer suspected or believed that
Plaintiff had violatedSections 5 or 6. SeeVerrino Tr. 156-57see alsd’l.’s 56.1 | 90; Defs.’
Resp. 56.1 1 90.)

4. Plaintiff’'s Post-Termination Activity

During the course of this litigation, Defemda obtained, througtiiscovery, certain of
Plaintiff's cell phone records for the pedi of June 1, 2012 through December 31, 2082e (
Decl. of Elizabeth E. Hunter, s in Supp. of Pl.’s Mot. for Paal Summ. J. (“Hunter Decl.”)

19 20-21 (Dkt. No. 86)ee alsdl.’s 56.1 11 98-99; Defs.” Resp. 56.1 1 98-99.) The

11



requested phone recordsate to calls made by Plaintiff three different numbers, belonging to
the “Highway Rehab” account, Peerless hasice Company, and Griffin Landscapinéeé
Hunter Decl. 1 19; Decl. of Andreas KuhbierSupp. of Pl.’s Mot. for Partial Summ. J.
(“Kuhbier Decl.”) § 12 (Dkt. No. 87)see alsdPl.’s 56.1 | 97; Defs.’ Resp. 56.1  97The
records indicate that Plaintiff made three ctdishe telephone number associated with the
Highway Rehab account, ten calls to the nunassociated with the Peerless Insurance
Company, and two calls to the numbssaciated with Griffin LandscapingS€éeHunter Decl.
Exs. N, O.%

The Highway Rehab account was an acc@Uaintiff wrote for the Agency. See
Kuhbier Decl. 1 3see alsd’l.’s 56.1 § 101; Defs.” Resp. 56.1.1.) Shortly after Plaintiff left
the Agency, the Highway Rehab account indicdled it was going to leave the Agency and
return to its former insurance agengeéKuhbier Decl. | 5see alsdPl.’s 56.1 | 103; Defs.’
Resp. 56.1  103.) Sometime in September ooligéc 2012, the Agency contacted Plaintiff and
asked him to help convince the HighwayhBb account to stay with the AgencysegKuhbier
Decl. § 6;see alsd®l.’s 56.1  103; Defs.” Resp. 56.1 { 10Blnintiff did, in fact, call the
number associated with the Highway Rehab acciote alleges, an effort to retain its
business. SeeKuhbier Decl.  8see alsdl.’'s 56.1 1 104.)

Peerless Insurance Company is an insuraaogany whose policies the Agency sold to

some of its clients. SeeKuhbier Decl. | 9see alsdPl.’s 56.1 § 106; Defs.” Resp. 56.1 § 106.)

! Defendants originally asked for calls taamber they contended was associated with
“Mahopac Landscaping,” but the number was, in fact, for Griffin LandscapBegK(hbier
Decl. § 12.)

2 The declaration from Plaintiff's counsel déitay the phone calls inaccurately relays the
information in the phone recordsSgeHunter Decl.  22.)

12



Plaintiff alleges that the calls he made te Beerless Insurance Company were for the purpose
of arranging dinner with the underiter he had worked witht Peerless Insurance Company,
with whom he had purportgdbecome good friends.SéeKuhbier Decl. f 10-1Xkee also

Pl.’s 56.1 {1 107-108.)

Griffin Landscaping is an aoant that Plaintiff brought tMcCartney & Rosenberry.
(SeeKuhbier Decl. § 12see alsd”l.’s 56.1 1 109; Defs.” Resp. 56.1.§09.) Plaintiff alleges that
prior to and after he worked at the Agen@yiffin Landscaping was the landscaper for his home
and for the home owners’ associatwith which he is involved. SeeKuhbier Decl.  13see
alsoPl.’s 56.1 1 110.) Plaintiff attests thatikén contact with Gffin Landscaping from time-
to-time regarding variailandscaping issuesSdeKuhbier Decl. I 13see alsdl.’s 56.1 1 110.)

Since leaving the Agency, Plaintiff hasdm employed with McNeil & Company as a
marketing manager.SeeKuhbier Tr. 9, 13see alsd’l.’s 56.1 § 114; Defs.” Resp. 56.1 { 114.)
Plaintiff testified that McNeil & Company is a maging general insuranagent that “create[s]
programs, specific insurance prams, [and] distribute[s] thethrough an agency network.”
(SeeKuhbier Tr. 10-11see alsd’l.’s 56.1 11 115-16; Defs.” Rg. 56.1 11 115-16.) Plaintiff
further testified that the clients of McNd&ilCompany are insurance agencies, and that
McCartney & Rosenberry is one FlicNeil & Company’s clients. SeeKuhbier Tr. 11, 15see
alsoPl.’s 56.1  117; Defs.” Resp. 56.1 { 117.xififf indicated thahe no longer sells
insurance. $eeKuhbier Tr. 71;see alsd?l.’s 56.1 § 118; Defs.” Resp. 56.1 § 118.)

B. Procedural History

Plaintiff filed his Complaint on February 11, 20146e€Dkt. No. 1.) Plaintiff brought
four claims for relief: (1) a claim under ERISArfeiecovery of benefits allegedly owed under the

Vested Producer Plan; (2) a claim under ERf& statutory penalties associated with

13



Defendants’ failure to respond dmcument requests; (3) a claian breach of contract, pleaded
in the alternative to @unt I, for recovery of the bentf allegedly owed under the Vested
Producer Plan; and (4) a claim for breach of @mttfor recovery of reimbursements allegedly
owed under the 2009 Agreemenge¢ idff 48—-85.) On July 30, 2014, Defendants filed their
Motion To Dismiss Plaintiff's firsand second claims for reliefS€eDkt. No. 27.) On March
25, 2015, the Court denied the Motiorse€Dkt. No. 39.) A case management order was
thereafter entered on April 28, 20155e€Dkt. No. 43.) On December 15, 2015, Plaintiff
stipulated to the dismissal of all claims agafesmer-Defendant Verrino & Associates, Inc.
(SeeDkt. No. 50.)

On January 14, 2016, a status conference wdsatesrein the Parties indicated that a
dispute had arisen with resg to the production of the phorexords discussed above&seg
Dkt. (minute entry for Jan. 13, 2016).) The Caudered Plaintiff to pypduce the phone records
that were in his possessioncadenied Defendants’ requést additional depositions.SeeDkt.
No. 53.) After additional kers from the Partiess¢eDkt. Nos. 56-57), the Court determined
that the issue had been resolvegeDkt. No. 58). With leave from the CoursegeDkt. No.
55), the Parties filed cross motidios summary judgment on August 8, 201€e€Dkt. Nos. 80—
94).

On December 8, 2016, the Court requestedth@Parties submit supplemental briefing
on whether the Vested Producer Plan falls witBRISA’'s meaning of an “employee pension
benefit plan.” SeeDkt. No. 95.) After eceiving an extensions€eDkt. No. 97), the Parties

filed their supplemental briefing on January 27, 204&eDkt. Nos. 98—99).
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[I. Discussion
Plaintiff moves for summarygdgment on Count | seeking maery of benefits allegedly
owed under the Vested Producer Plan pursteeBRISA. Defendants move for summary
judgment with respect to Counts | and Il, argbadn Counts Il and IV s&ing relief for breach
of contract.

A. Standard of Review

Summary judgment is appropriate where the movant shawstktere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otdv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (3¥.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Coigo. 13-CV-230, 2014 WL 1386633, at
*2 (S.D.N.Y. Apr. 9, 2014) (same). “However, &inthe burden of proof at trial would fall on
the nonmoving party, it ordinarily is sufficient for thevant to point to a lack of evidence to go
to the trier of fact on an essential elemainthe nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissieVidence sufficient to raise a genuine issue
of fact for trial in order t@void summary judgment.CILP Assocs., L.P. v.

PricewaterhouseCoopers LI.P35 F.3d 114, 123 (2d Cir. 2013) (alteration and internal

15



guotation marks omitted). Further, “[t]o surgia [summary judgment] motion . ..., [a
nonmovant] need[s] to create more than a ‘pieyaical’ possibility thahis allegations were
correct; he need][s] to ‘come forveawith specific facts showing that there is a genuine issue for
trial,” Wrobel v. County of Erje692 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586—-87 (1986)), and “cannot
rely on the mere allegations orrgigls contained in the pleading$Valker v. City of New York
No. 11-CV-2941, 2014 WL 1244778, at *5 (S.D.NMar. 26, 2014) (internal quotation marks
omitted) (citing, inter aliayright v. Goord 554 F.3d 255, 266 (2d Cir. 2009) (“When a motion
for summary judgment is properly supported by doents or other evidentiary materials, the
party opposing summary judgment may not mere$g on the allegatiore denials of his
pleading . . ..")).

“On a motion for summary judgment, a factmaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (intergabtation marks omitted). At summary
judgment, “[t]he role of the court is not to résodisputed issues o&ét but to assess whether
there are any factual issues to be trieBrdd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litiyo. M21-88,
2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) (®mThus, a court’s goal should be “to
isolate and dispose of factually unsupported clain®sheva Pharm. Tech. Corp. v. Barr Labs.
Inc., 386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks omitted) (quilogex Corp.

v. Catrett 477 U.S. 317, 323—24 (1986)).
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B. Analysis

1. ERISA Claim

Plaintiff seeks partial summary judgment oru@ol, namely, a determination that the
Vested Producer Plan governed by ERISA.

a. Governing Framework

ERISA governs employee benefit plans offered and administered “by any employer
engaged in commerce or in any industnadtivity affecting conmerce.” 29 U.S.C.

8§ 1003(a)(1). To prevail on an ERISA claim en@9 U.S.C. § 1132(a)(1)(B), a plaintiff must
establish the existence ah employee benefit plarbee Hardy v. Adam Rose Ret. Rldh7 F.
Supp. 2d 407, 413 (S.D.N.Y. 2013jf'd, 576 F. App’x 20 (2d Cir. 20143ee also Adams v.
Intralinks, Inc, No. 03-CV-5384, 2004 WL 1627313, at *7 (\DY. July 20, 2004) (“To state a
claim under ERISA, a plaintiff nai allege and establish thesirnce of an employee benefit
plan that is governed by ERISAinternal quotation marks)).

An employee benefit plan may be an “eoyse welfare benefit plan” or an “employee
pension benefit plan.” 29 U.S.C. § 1002(3). é&nployee welfare benefit plan refers to a plan
“established or . . . maintained for the pugpos$ providing for its pdicipants or their
beneficiaries, through the purchase of insurancst@rwise,” various ncal, disability, death,
and unemployment benefitéd. 8 1002(1). There is no allegatibere that the Vested Producer
Plan is an employee welfare benefit plan.

An employee pension benefit plan means:

[A]ny plan, fund, or program which was h&fore or is hereafter established or

maintained by an employer or by anmayee organization, or by both, to the

extent that by its expreserms or as a result of saunding circumstances such

plan, fund, or program—

(i) provides retirement income to employees, or
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(ii) results in a deferral of incomay employees for periods extending to
the termination of covered employment or beyond . . . .

Id. 8§ 1002(2)(A). Excluded from this definitioneafpayments made by an employer to some or
all of its employees as bonuses for work perfed, unless such payments are systematically
deferred to the termination of covered employn@riteyond, or so &s provide retirement
income to employees.” 29 C.F.R. 8§ 2510.3-2@e court has offered six factors to determine
whether a plan is an employee pension bepkit, explaining that courts should consider:
(1) [the plan’s] express purpose, (2)etter the employer maintains discretion over
awarding benefits, (3) whether the paymseare given on the basis of work
performed, (4) whether the payments systematically are deferred until the end of
employment, (5) the manner in which the company promoted the plan, and (6)
whether penalties were imposed to deselemption until an employee retired.
Boudinot v. ShradelNo. 09-CV-10163, 2012 WL 489215, at *5 (S.D.N.Y. Feb. 15, 2012).
However, even if a benefit program fitethtatutory and regulatodefinition of an
employee pension benefit plan, that doesend the inquiry. ERISA governs only the
administration of “employee benefit plans” andiips,” both of which, as the Supreme Court has
recognized, are defined only by reference tadifinitions of employee welfare benefit plans
and employee pension benefit plai@ee Fort Halifax Packing Co. v. Coyd82 U.S. 1, 8-9
(1987). In other words, although ERISA, by its pleerms, applies only to “plans,” the statute
offers no functional definition of “plan.”
The Supreme Court has accordingly instrucsdggr analysis of the statutory structure
and legislative history, that ERISA applies otdythose benefit programs that require the
implementation of an administrative schen$ee idat 11-12see also Schonholz v. Long Island

Jewish Med. Ctr.87 F.3d 72, 76 (2d Cir. 1996) (“[I]t is plain that ERISA subject matter

jurisdiction depends upondmeed for an administrative program . . .Cistagna v. Luceno
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No. 09-CV-9332, 2011 WL 1584593, at *19 (S.D.NAfir. 26, 2011) (“[T]he touchstone for
determining the existence of an ERISA plawfether a particular agreement creates an ongoing
administrative scheme.” (internal quotation marks omitted)d, 744 F.3d 254, 558 F. App’x

19 (2d Cir. 2014). In order to determine whethdenefits program requires the implementation
of an administrative scheme jmrogram, the Second Circuit has nasted courts to consider: (1)
“whether the employer’s underiaky or obligation requires magerial discretion in its
administration”; (2) “whether a reasonablepoyee would perceive an ongoing commitment by
the employer to provide employee benefitsigd€3) “whether the empyer was required to
analyze the circumstances of each employee’s tetiminseparately in lightf certain criteria.”
Schonholz87 F.3d at 76.

b. Employee Pension Benefit Plan

Defendants argue that the Vested Producan Bbes not fall within the statutory and
regulatory definition of an empyee pension benefit plan because the Vested Producer Plan
provides a bonus for work performed anthisrefore excluded by waof 29 C.F.R. § 2510.3-
2(c), and because the Vested Producer Planetdesigned primarilfpr the purpose of
providing retirement income andaifefore does not fit the stabuy definition set forth in 29
U.S.C. 8§ 1002(2)(A). SeeDefs.” Mem. of Law in Supp. of Mot. for Summ. J. (“Defs.” Mem.”)
3—4, 12-16 (Dkt. No. 83); Defs.” Mem. of Law irp@n to Mot. for Partial Summ. J. (“Defs.’
Opp’n”) 3—4, 13-17 (Dkt. No. 91).) Plaintiff argutst the Court has already determined that
the Vested Producer Plan is an employee peragfit plan within tB meaning of ERISA.
(SeePl.’s Opp’n 8-9). Specifically, the Courtlden its Opinion & Order on Defendants’

Motion To Dismiss that “[h]ere, the issue is mdiether the terms of the [Vested Producer Plan]
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fit under the statutory and reguay language; the Court has detered that they do.” (Op. &
Order 25 (Dkt. No. 39).)

The Court recognizes that, inrgeal, “when a court has rulet an issue, that decision
should generally be adhered to by that coustubsequent stages in the same casaited
States v. Uccid®40 F.2d 753, 758 (2d Cir. 1991). In this circumstance, however, the prior
Opinion & Order was rendered andifferent procedural context and without the benefit of a
fully-developed record. Accordingly, the Cowrill examine whether its holding regarding the
applicability of ERISA and theegulations promulgated thereund@ould be reconsidered in
light of the complete record.

As an initial matter, by itgext, the exclusion for plans that pay bonuses for work
performed incorporates the statryt definition of “employee peran benefit plan.” In other
words, if the Court determines that the Vedtedducer Plan falls withithe statutory definition
of an employee pension bengfian—that is, if it either “mvides retirement income to
employees” or “results in a deferral of imse by employees for periods extending to the
termination of covered employmieor beyond”—that determination will, in effect, answer the
guestion of whether the VestBdoducer Plan is excluded tmay of 29 C.F.R. § 2510.3-2(c).

With this framework in mind, when assessigether a purported pldits the statutory
definition, circuit courts outdie of the Second Circuit have held that “the paramount
consideration is whether the primary purpose efglan is to provide deferred compensation or
other retirement benefits.Rich v. Shrader823 F.3d 1205, 1210 (9th Cir. 2016¢rt. denied
2017 WL 69208 (Jan. 9, 201%ge also Williams v. Wrigh®27 F.2d 1540, 1547 (11th Cir.
1991) (confining its analysis to “whether [theargement at issue] was designed primarily for

the purpose of providing retirement incomendrether the [arrangement] contemplated the
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payment of post-retirement income only incidggiytto a contract for current employment”);
Murphy v. Inexco Oil Co611 F.2d 570, 575 (5th Cir. 1980) (“The words ‘provides retirement
income’ patently refer only to plans desidrfer the purpose of paying retirement income
whether as a result of their express termsuorounding circumstances.”). Although the Second
Circuit has not weighed in on the issue, a nunobeourts in the Second Circuit have agreed
that when determining whether a benefits rgeament meets the statutory definition of an
employee pension benefit plan (and one or bbthe exceptions to éhexclusion for bonus
payments), courts should examine the purpose of the Ble@Hardy957 F. Supp. 2d at 414
(“[G]enerally only plans designed for the purpose of paying retirement income should be
considered to provide retirement income urfgiRtSA.” (internal quotatn marks omitted));

Hahn v. Nat'| Westminster Bank, N.A9 F. Supp. 2d 275, 279 (E.D.N.Y. 2000) (“A bonus plan
excluded from ERISA will be found where paynemade are not to ‘provide retirement
income,’ but, instead, serve some other purpsseh) as providing increased compensation as an
incentive or reward for a job well done.Boster v. Bell Atl. Tricon Leasing CorfNo. 93-CV-
4527, 1994 WL 150830, at *3 (S.D.N.Y. Apr. 20, 1994%(ourts elsewhere have held that only
plans ‘designed for the purpose of paying retgatnncome’ should be considered to provide
retirement income under ERISA.” (quotiMurphy, 611 F.2d at 575)).

There is little question that the Vested ProdiRlan falls within the regulation excluding
from ERISA those plans that provide bonus pagta. The Vested Producer Plan, by its own
terms, is designed to pay out a “bonus amotmteétiring employees, (2009 Agreement, at
Schedule B), and McCartney and Verrino eachcaigid that the Vested Producer Plan was a
bonus plan to reward a producer for his oryesars of service based on his or her production,

(see, e.g.McCartney Tr. 50, 62; Verrino Tr. 60, 74The operative question, then, is whether
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the Vested Producer Plan nonetheless falls under ERISA because it was designed for the purpose
of paying retirement income or togside deferred compensation benefits.

In its prior Opinion & Order, the Court ltethat the Vested Producer Plan “arguably
results in a deferral of income by employeesienods extending to thermination of covered
employment or beyond, and therefgriausibly qualifies as an ERISA pension plan under the
statutory language.” (Op. & Order 12.) Witkethenefit of a complete record before it, the
Court concludes that the Vested Producer Plas dot result in a deferral of income. Although
the statute and regulation do nigfine “deferral of incom’ or “deferred compensation,”
Black’s Law Dictionary defines “deferred comation” as either: (1) “[p]Jayment for work
performed, to be paid in the future or whemsduture event occurs,” or (2) “an employee’s
earnings that are taxed wheteived or distributed rather than when earned, such as
contributions to a qualified pension or profit-sharing plaDéferred compensatiomlack’s
Law Dictionary (10th ed. 2014). €h/ested Producer Plan plairdoes not fit either of these
meanings: The Vested Producer plan does rigee “[p]ayment for work performed,” as the
benefits paid out are separate fromdbenmission payments earned by producers on each
insurance sale, and the Vesteddrrcer Plan does not provide fieferred tax treatment of any
compensation.

Moreover, although a producegstitlement to the benefits under the Vested Producer
Plan vest on the seventh annmsary of the producer’'s employmettie benefits paid out by the
Vested Producer Plan are calculated basethe commissions earned in the 12 months
preceding the producer’s retirement or dea®eeR009 Agreement, at Schedule B.) Thus, the
benefits cannot even be calculated until the preduetires, and it therefore defies reason to

suggest that the benefits paidt by the Vested Producer Plawhich are not quantifiable until
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after a producer’s departure—cdule characterized as incothat was earned at an earlier
period during the employment and deferred until retirement. Indeed, a vested producer that
makes no sales (and earns no commission) ifife@rl2 months of work, though eligible for
benefits under the Vested Producer Plan, doeteive no additional compensation. The Court
has not found, and Plaintiff has rginted to, any case law ohet authority suggesting that
this type of arrangement amounts to a defefabmpensation. Thus, under the plain terms of
the statute and the regulatidhe Vested Producer Plan does not provide for deferred
compensation.

Less certain, however, is whether the Vefeatucer Plan provides for retirement
income. Although Defendants insist that thesdéel Producer Plan was developed exclusively
for the purpose of providing a “bonus” paymentdward high-performing producers, the record
does not bear this assertion o&br one, the plain terms of tMested Producer Plan allow for
distribution of benefit®nly upon a producer’s “retirement or death.” (2009 Agreement, at
Schedule B.) Defendants argue thjghe mere facthat some payments under a plan may be
made after an employee has retired or hasHeftompany does not result in ERISA coverage
by statutory definition.” (Suppleemtal Mem. of Law in Supp. of Def. McCartney & Rosenberry
Group, Inc. d/b/a McCartney, Verrino & Rosemydnsurance Agency’s Mot. To Dismiss
(“Defs.” Supplemental Mem.”) 3 (Dkt. No. 99).But the Vested Producer Plan does not provide
that payments “may be made” after a produnzes retired or passed aw the Vested Producer

Plan provides that payments wolly be made after a producer latired or passed away. In

3 Defendants’ supplemental memorandum of law is appended to the supplemental
declaration of Lorin A. Donnelly. SeeDkt. No. 99.) Although the memorandum of law
purports to be in support of Defendants’ “MwtiTo Dismiss,” it was, in fact, provided in
support of the pending Motion for Summary Judgment.
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each of the cases cited by Defendants, the tooktissue with the fact that the payment of
benefits after an employee’s retirement was meangiglental to the benefits structure, which did
not provide for post-retirememcome in all circumstancesSee, e.gOatway v. Am. Int'l Grp.,
Inc., 325 F.3d 184, 189 (3d Cir. 2003) (“[The plafi'éi] post-retirement payments were only
incidental to the goal of priding current compensation.”fEmmenegger v. Bull Moose Tube
Co, 197 F.3d 929, 933 (8th Cir. 1999) (“Though thiaufs] vesting requirement could result in
the deferral of a portion of any earned incentinél a participant’s termination or retirement
..., such a deferral would only occur by happenstandduiphy, 611 F.2d at 575-76 (“The
[agreement at issue] provides for benefits tpaiel immediately to employees, not for their
deferment in any fashion, systematic or otherwise. Some of the proceeds of [the royalty
right] might be paid to an employee after he hde® or otherwise left fte defendant], or even
to his heirs after his death, buislarose out of the inherent cheteristics of the property used
to pay the bonus.”). In none of the casisdcby Defendants was the court called upon to
examine a plan which paid out benefits exclusively after retirement or death. By contrast, in
Williams, 927 F.2d 1540, where the defendants promised to pay plaintiff a $500 stipend each
month upon his retirement, the court detemdithat the arrangement fell under ERISA,
notwithstanding that the arragigent extended to only one ployee and the recipient was
expected to “function for the company in thenmear of consultant and advisor on pest control
matters.” Id. at 1542 n.3, 1547 (internal qa¢ibn marks omitted. The court distinguished
Murphy, noting that the court iMurphy addressed only “paymentsathincidentally might be

made after retirement but were not designed for retirement purpddeat’1547.

4 Defendants misstate the holdingwflliams (SeeDefs.’ Supplemental Mem. 3.)
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Here, the structure of the Vested ProducanRlemonstrates that the plan contemplates
the provision of retiremeénncome. The payment of benefitsder the plan is not incidental to
an arrangement for payment of “current,” eatthan retirement, income to producegee
Murphy, 611 F.2d at 575-76. Indeed, a producer ihgible to redeenany benefit until after
retirement or death, and the amount of the beoafinot even be determined until such time.
While the Vested Producer Plan certainly hab@ntis” aspect that puliswithin the scope of
29 C.F.R. 8 2510.3-2(c), its provisiofincome paid out exclusiweduring retirement excepts it
from that exclusion.

The facts developed during discovery confirm thesv of the Vested Producer Plan. For
example, although McCartney testd throughout his deposition thie Vested Producer Plan
was intended as a bonus payout, he once eeféorthe plan as a “pension.SgeMcCartney Tr.
83.) And the letter sent by NIartney and Verrino memorialigy Plaintiff's refusal to sign
Schedule F twice refers to the VesteddRicer Plan as a “retirement plan3egDonnelly Decl.

Ex. V.) Moreover, the “MVR Lead Generati®nogram” to which Plaintiff signed onto in

October 2010 refers to the Vestebducer Plan as the “producer vested retirement plan” and the
“producer’s vested retirement plan.3¢e2009 Agreement, at MVR Lead Generation Program.)
Thus, under both the “express terms” and ther&ainding circumstances,” the Vested Producer
Plan exists for the primary purpose of providing retirement income.

The Court does not find it persuasive, or exgavant, that Defedants also offered,
separate from the Vested ProduPlan, a simple IRA.See2009 Agreement, at Schedule A.)
Defendants have not provided, and the Counbtsaware of, any case law suggesting that an
employer’s provision of an IRA arther retirement plan is evidemthat other retirement income

arrangements are not covered by ERISA. Neithe statute nor the regulations suggest a
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limitation on the number of ERISA-qualified plans an employer may provide, and Defendants
were free to offer as many streams of retirenm@cme to their employees as they desired.

Although not necessary, the Court concludes thaBthelinotfactors support the
conclusion that the Vested Produ&dan qualifies under ERISAThe first factor instructs the
Court to consider the plan’s express purpdsee Bouding2012 WL 489215, at *5.

Defendants argue that the plan’s express m#oto provide bonus compensation. (Defs.’
Mem. 13.) See also Hah9 F. Supp. 2d at 279-80. But ascdissed above, and as recognized
by the court irHahn, the fact that a plan provides foonus payments does not end the inquiry.
See Hahn99 F. Supp. 2d at 279-80 (notitingit “the plan proclaimis intent to provide bonus
compensation,” but noting that the “question arises whether thesRabject to either of the
exceptions set forth in the Regulation”). y®ead that, while the Vested Producer Plan makes
clear its purpose in providing‘Bonus” payment to producers, it is equally clear that the
payment is made only after the retirementeattl of a producer ovarperiod of 60 months.

The express terms of the plan thus make clednthile the payments are paid out as a “bonus,”
they are paid out for the purposf providing retirement income.

With respect to the second factor, Defemdalid not retain discretion over awarding
benefits, which weighs in favor effinding an ERISA-qualified planSee Bouding2012 WL
489215, at *6. Defendants argue:

The evidence clearly establishes tKahbier was not performing in accordance

with the production goals set forth in f2909] Agreement. As a consequence, at

first [Defendants] rescindethe expense reimbursement that was included in the

[2009] Agreement. Given the contirtefailure of Kuhbier to perform,

[Defendants] removed Schedule B, which provided for the bonus payments.

[Defendants] also had the discretion teinstate the Vested Producer Plan

retroactively when and iKuhbier's production goals we met. Inasmuch as

[Defendants] had managerial discretiomteard the bonus in the first instance, the
Vested Producer Plan does notstitute a retirement plan.
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(Defs.” Mem. 14-15 (citations omitted).) Itusclear from this passage whether Defendants
intend to argue that they retained unilaterad unfettered discretido rescind the Vested
Producer Plan at any time. To be sure, McCartastified that it was his belief that because
Schedule F was in writing, that waufficient to effect removalf the Vested Producer Plan.
(SeeMcCartney Tr. 84—-89.) But the briefing offerlegd Defendants on this pttidoes not make
clear whether they are pressing this same theory. In any event, not a single term of the 2009
Agreement authorizes that discretion, anthit, the 2009 Agreement expressly provides
otherwise, saying that “no waiver modification of this Aggement or any covenant, condition,
or limitation herein contained shae valid unless in writingrad duly executed by the parties to
be charged therewith.” (2009 Agreement 3.)s thus beyond disputeahDefendants could not
modify or eliminate the Vested Producer Planeheby notifying Plaintif of their intent to do
So.

Defendants point also, however, to the produrcgoals set forth in the 2009 Agreement,
which set sales benchmarks for Plainti$e¢2009 Agreement, at Schedule A), arguing that
because Plaintiff failed to meet his producer goBkfendants retained the discretion to remove
the Vested Producer PlaseeDefs.” Mem. 14). Again, nothg in the language of the 2009
Agreement supports this view. The Vested PcediPlan, in fact, exlitly provides that
violations of Sections 5 or 6 of the 2009 Agreeteifi result in forfeitue of the benefits; it
says nothing about the producer lgaset forth in Schedule A.S€e2009 Agreement, at
Schedule B.) Defendants couldve conditioned the payment of benefits under the plan on a
producer meeting his sales goals, but they didaral they cannot retroactively impose such a
condition merely because it was their subjectiieeber hope that they could do so. However,

even if Defendants’ interpretati of the 2009 Agreement held watthat does not suggest that
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Defendants could remove the Vested Producer Plan at their discretion. Thus, even accepting
Defendants’ representation about the operatiah@®P009 Agreement with respect to the Vested
Producer Plan, this factor tsun favor of Plaintiff.

The third factor asks whether the paymemtsgiven on the basis of work performed.
See Bouding®2012 WL 489215, at *5. Defendants are cdrtleat this factomweighs against
finding that the Vested Producer Plan is ERI@4&lified—the payments arcalculated based on
the commissions earned in a producer’s last 12 mon8ee2Q09 Agreement, at Schedule B.)

Next, the Court must ask “whether the paymegttematically are deferred until the end
of employment.”Boudinot 2012 WL 489215, at *5. As set forth above, the cases cited by
Defendants on this point are inapposite. This tsamanstance where some benefits may be paid
out after retirement—the Vested Producer Plan provideathat the benefits will be paid out
only after retirement or death. International Paper Co. v. Suwy878 F. Supp. 506 (S.D.N.Y.
1997), the case cited by Defendants in supportigmpthint, the court held that the benefits
program did not fall within ERISA because “thegram provide[d] for current, preretirement
income,” and noted that “the plan’s consequential effect of permitting some employees to enjoy
after retirement the benefits of [the plan] that weaiel before retirement is merely incidental to
the goal of providing current compensationd’ at 511. The Vested Producer Plan does not
provide for “current compensationt;provides only for post-retirememmcome. This factor cuts
in favor of finding that the Vestdéroducer Plan falls within ERISA.

The fifth factor is the manner in which the company promoted the flaa.Boudinet
2012 WL 489215, at *5. As discussed above, whigdendants and their agents may have
subjectively believed that the $&d Producer Plan was desigme@xclusively provide bonus

payments, and not retirement income, the undisputed facts on the recottdiefieerpretation.
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In their letter sent to Plaiiff regarding his refusal to sighchedule F, McCartney and Verrino
twice refer to the Vested Producer Plan as a retirement geD¢nnelly Decl. Ex. V.) More
importantly, the “MVR Lead Generation Pragn,” a document incorporated into the 2009
Agreement by amendment, describes the Ve3teducer Plan as the “producer vested
retirement plan.” $ee2009 Agreement, at MVR Lead Geagon Program (also describing the
Vested Producer Plan as “thegucer’s vested retirement plan”)The objective evidence thus
indicates that the Vested ProduBdan, at least as of the timealltiff departed the Agency, was
held out as a retirement plan.

Finally, on the issue of whether penaltiegevienposed to deter redemption until an
employee retirecsee Boudingt2012 WL 489215, at *5, the Court fintgat this factor is either
neutral or cuts slightly in favasf finding that the Vested Pdacer Plan qualifies as an ERISA
plan. Defendants argue that “there were no penalties imposed to deter redemption until
retirement.” (Defs.” Mem. 16.) While this isi as a technical mattétrjs true only because
the benefits could not even be redeemed uriitereent or death. The fact that there is no
express penalty does not make this factor ctavor of Defendants—it would be nonsensical to
impose a penalty for early redemption wheagly redemption is not even an option.

The majority of thdBoudinotfactors weigh in favor of fiding that the Vested Producer
Plan is an “employee pension benefit plan” witthe meaning of ERISA, and that finding is
confirmed by an analysis of the statutory arglfatory language. Accdingly, the Court finds
that, with the benefit of a complete record Wested Producer Plan is designed for the purpose
of providing retirement income and therefgralifies as an employee pension benefit plan

within the meaning of ERISA.
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c. Implementation of an Administrative Scheme

As the Parties recognize, even though the &®Brroducer Plan falls within the statutory
and regulatory definition of an “employee pendmamefit plan,” that doesot end the inquiry.
As set forth above, the Court must now examine drethe Vested ProducBtan is a “plan” as
contemplated by the Supreme CourEort Halifax Packing and to do so, the Court must
examine the factors set forth3thonholz

The first factor asks “whether the emopér's undertaking or obligation requires
managerial discretion in its administratiorSthonholz87 F.3d at 76. In its prior Opinion &
Order, the Court held that “determining winext the [p]Jroducer has reached seven years of
employment is a ministerial task insufficientremjuire an ongoing administrative program,” and
also that “the mere fact that payments aredour over 60 months issafficient to require an
ongoing administrative scheme.” (Op. & Order 2Blpintiff has offered no persuasive reason
why this analysis should beaonsidered at this stageSeg alsdMcCartney Tr. 81.)

The Court did not determine, however, whetie calculation obenefits owed was a
“simple arithmetic calculadin,” (Op. & Order 20 (citingames v. Fleet/Norstar Fin. Grp., Inc.
992 F.2d 463 467 (2d Cir. 1993))), which would cut agdptaintiff. At thatstage, instead, the
Court accepted Plaintiff's representation thafeddeants would “need to conduct discretionary
analysis about which accounts are inted in the Book of Business.1d(at 21.) Upon review
of the complete record, the Court sees no egédinat Defendants are entitled to exercise
discretion with respect to the amount of benefited. To be sur¢he Parties dispute the
process for calculating the aomt of benefits owed underaglested Producer PlanSdeDefs.’
56.1 1 67; Pl.'’'s Resp. 56.1 | &e&e alsd”l.’s Opp’n 3 n.1.) But thahe Parties dispute the

calculation of benefits does natggest that Defendants retain detton—in fact, it suggests the
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opposite, as Plaintiff's coantion is that Defendants’ calculati@incorrect as a matter of law.
The amount owed under the Vested Producer Plsgtigy the terms of the agreement as 35% of
the commissions earned by the produceMoCartney & Rosenberry during the 12-month
period preceding his or her retirement or deaB8eef009 Agreement, at Schedule B.) That
number is derived from the “Produdeeports” or “Production Reports,s€deMcCartney Tr.

65—68; Verrino Tr. 74), and the Parties agres tiertain categoried accounts are excluded

from the gross commissiorsgeDefs.” 56.1  67; Pl.'s Resp6.1 1 67). Because there is no
evidence that the categories of accounts texotuded are discretiongrthere is therefore no
reason to conclude that Defendaakercised discretion with respect to the amount of benefits
paid under the plan.

The first factor, instead, turns on whatheonitoring a produaés compliance with
Sections 5 and 6 requires the exee of managerial discretioi.he Court held in its prior
Opinion & Order that it could not “say whigtctors will come into play in determining
compliance with Sections 5 and 6.” (Op. & Order 22.) With the benefit of a complete record,
the Court is now equipped toake that determination.

The Second Circuit has consistently held thlaére an employer is required to “examine
the circumstances of each covered employee’s tatiom” there is an exercise of discretion.
Tischmann v. ITT/Sheraton Corfa45 F.3d 561, 567 (2d Cir. 1998Ee also Okun v. Montefiore
Med. Ctr, 793 F.3d 277, 280 (2d Cir. 2015) (“[T]he [p]olicy requires discretion and
individualized evaluation to administer. In pautar, [the employer] mat determine whether an
employee left voluntarily or was terminated; it shdetermine whetheréhtermination was ‘for
cause’ or for one of the other reasons listed ifjplaicy; and the Presidemf [the employer] is

required to engage in a discretionary reviewhaf amount of severanbenefits whenever an
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employee within fifteen or more years of\gee requests it.” (footnote omitted)). Such
discretion may similarly be exercised whdmg,example, the employer is called upon to
determine an employee’s compliance with a non-compete proviSiea.Verdier v. Thalle
Constr. Co. No. 14-CV-4436, 2017 WL 78512, at *2 (S.DNJan. 5, 2017) (finding that a
plan provided for employer dis¢ien where the plan “permit[tedihe] [d]efendant to analyze
individual compliance with the [algement’s non-compete provisionBtair v. Young Phillips
Corp., 158 F. Supp. 2d 654, 662 (M.D.N.C. 2001) (fmglthat a plan provided for employer
discretion where the “[a]greemesattissue grant[ed] [the] [d]efelants discretion to determine
.. . [the] [p]laintiff's compliancevith the non-compe covenant”)see also Tischmana45
F.3d at 567 (noting numerous restrictionsanremployee’s post-termination conduct and
holding that “[b]y its terms, then, the plan’snedits structure incqorates numerous context-
sensitive judgments, requiring manageriaicdetion on a continuing, dividualized basis”).
Defendants argue that “[ijn determining comptia with Sections 5 and 6 of the [2009]
Agreement, all [Defendants] did was monitorig¥hclients were leaving and if [Defendants]
suspected that someone was \iak Section[s] 5 or 6 of thR009] Agreement they could look
in the computer system andthé phone records.” @s.” Mem. 10.) This statement fails the
eye-test—the process describeddsfendants is in no way simpbe straight-forward. And the
testimony from Defendants’ agents does not sthe claim that “all” Defendants had to do
was “look in the computer system andted phone records”—botticCartney and Verrino
confirmed that if they suspect an employeeiofating Sections 5 08, they would commence
an investigation. YeeMcCartney Tr. 78; Verrino Tr. 90.As other courts have recognizeeg,
e.g, Tischmann145 F.3d at 56A/erdier, 2017 WL 78512, at *2, such an investigation would

naturally include some exercise in discretibstrains credulity to suggest that any employer
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could determine ongoing compliance with coefitiality and non-compete clauses merely by
referencing its own computer or phone recoatis| neither McCartney n&ferrino so testified.
But perhaps the most damning piece of evidamcthis point is the fact that during this
litigation, Defendants sought and oloiadl, via a court order, discovaslated to allegations that
Plaintiff may have breadu Sections 5 and 6Sé€eDkt. (minute entry for Jan. 13, 2016); Dkt.
Nos. 53, 58.) If determining compliance with &aes 5 and 6 is as sirgpas Defendants posit,
the Court questions why theygured a court order to do so.

Upon review of the complete record, the Cagtees with Plaintiff that determination of
compliance with Sections 5 and 6 necessarily ir®some exercise of discretion. In the same
way that determination of whether an emplogdermination was “for cause” will necessarily
entail some assessment of the employee’s iddalicircumstances, determination of compliance
with a non-compete or confidiality clause requires an guioyer to assess, and possibly
investigate, the conduct of the employee lwhiting and after the employment period. Such
assessment requires the exercise of discretittnregard to the scope of the employee’s
obligations under the non-compete or confidéityiprovisions, the nature of the employee’s
conduct, and, perhaps, a determination as &tlveén minor infractions ought to be excused.
These are the type of “contestnsitive judgments” #t the Second Cirduhas found require
“managerial discretion on a dimuing, individualized basis.Tischmann145 F.3d at 567. As
Defendants’ assertions to the contrary araupperted by any evidence in the record, the Court
finds that the firs&chonholZactor weighs in favor of findinthat the Vested Producer Plan is a
“plan” within the meaning of ERISA.

Next, the Court must assess whether “whetherasonable employaeuld perceive an

ongoing commitment by the employer to provide employee bene8ishibnholz87 F.3d at 76.
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Under this factor, the Court may consider, amomgiothings, (1) whether ¢hplan “is subject to
termination or amendment” by the employBschmann145 F.3d at 566, (2) whether the
employer or employee has “ongoing responsibilities under the agreendouwsk v. Int’l Fund
Servs. (N.A.), L.L.CNo. 09-CV-5103, 2009 WL 2432715, at *2 (S.D.N.Y. Aug. 7, 2066

also Sheer v. Isr. Disc. Bank of N.Mo. 06-CV-4995, 2007 WL 700822, at *2 (S.D.N.Y. Mar.
7, 2007) (“There are no ongoing responsibilities ornptre of the [employer] or the employees
pursuant to either agreement once the employ@sives her severance payment and leaves the
company.”), and (3) whether the benefits arféixed amount” or whether the employer would
“have to determine the amounteach individual caseRosakow v. New Rochelle Radiology
Assocs., P.C274 F.3d 706, 737 (2d Cir. 2001).

A review of these considerans reveals that the secoSdhonholZactor cuts in favor of
finding an ongoing administrative scheme. Fiastset forth above, the Vested Producer Plan is
not “subject to termination or amendment” by the employiéschmann145 F.3d at 566.
Nowhere in the Vested Producer Plan did DdBnts reserve for themselves the right to
unilaterally terminate or amend the plan, &melterms of the 2009 Agreement plainly provide
otherwise.

Second, although Defendants are correctithatbligations under the Vested Producer
Plan are limited to sending monthly checks, @ea¥lem. 10), and that this type of employer
obligation has been found insufficient, onatsn, to establish an ongoing administrative
schemesee, e.g.Nowak 2009 WL 2432715, at *2 (“[N]o reasable employee could conclude
that [the employer] was making an ‘ongoing cormant’ to provide benefits when it entered
into these individualizedgreements. [The employer] had no ongoing responsibilities under the

agreements other than sending checks an{i[ftHaintiffs had no obligations to [the
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employer].”), courts also examine whethiee employee has ongoing responsibilitses, e.g.
Lamantia v. Keyspan EnergiMo. 05-CV-3300, 2007 WL 281618&t *5 (E.D.N.Y. Sept. 26,
2007) (assessing the parties’ resjve ongoing obligations and nagi that “unlike in cases such
asTischmann v. ITT/Sheratowhere the employee receivisgverance was required to be
available ‘to render services tioee company under “reasonablecamstances,” there is no such
requirement here” (citation omitted) (quotimggchmann145 F.3d at 567)5heer 2007 WL
700822, at *2 (“This case is unlikeschmanrwhich had a lump-sum payment and a ‘for cause’
determination of the circumstances of the termination, as here; blisttenanremployee had

to ‘to [sic] be available’ tsender services to the companyden‘reasonable circumstances.’
Furthermore, benefits could be terminated & émployee violated one of the other enumerated
provisions of the agreement. These continuing obligations do not exist here.” (citations omitted)
(quotingTischmann145 F.3d at 567)). Here, like the employe&isthmannPlaintiff does

have an ongoing responsibility tomply with Sections 5 and 6 of the 2009 Agreement. And
while Defendants may be correct that a predetezthpayment of the befits over a number of
months is functionallyndistinguishable from a lump-sum paymesde, e.g.In re Lyondell

Chem. Cq.445 B.R. 296, 300 (Bankr. SH.Y. 2011) (“[W]hile the [cpntract is an annuity and
thus not a single lump-sum payment, it is mudset in concept to a single payment than to a
complex plan.”), the fact that separation or retiretienefits are paid out a lump sum, or the
functional equivalent, has never been heldhgySecond Circuit to bee dispositive factsee,

e.g, Okun 793 F.3d at 280-81 (“Here, [the employeas undertaken to pay severance every
time an eligible employee is terminated feasons other than cause—a contingency that
reasonably can be inferred to occur on a relatively regular baSis¢imann145 F.3d at 567

(“This provision merely allows [the employer]jtivrespect to any giverecipient, to transform

35



its continuing obligation into a one-time paymetitdoes not mean that [the employer] has not
made an ‘ongoing’ commitment to pay benefits—thiee in the form of periodic or lump-sum
payments—to covered employees in the event #rmaployment is terminated.”). Moreover,
while predetermined monthly payments aremiany ways, similar to a lump-sum distribution,
the critical difference is that monthly paymemtgpose on the employer, latast in this case, not
only the obligation to make monthly distributiotsit also, as set forth above, a duty to conduct
ongoing monitoring of the employee’s compliance witin-compete and confidentiality clauses.
There are thus continuing pEmnsibilities by the employer andetlemployee not present in the
cases cited by Defendants.

With respect to the third cowleration, it is readily apparent that the determination of
benefits owed requires an individualizess@ssment of each qualifying producer’s Book of
Business. $eeMcCartney Tr. 96-975ee als®009 Agreement, at Schedule B.) This weighs in
favor of Plaintiff. See Kosakow274 F.3d at 737 (finding an ongoing commitment by the
employer where “the amount of severance Jwas a fixed amount and, consequently, the
employer would presumably have to determine the amount in each individual case”).
Accordingly, the secon8chonholZactor also weighs ifavor of finding an ongoing
administrative scheme.

Finally, the thirdSchonholZactor calls upon the Court &k “whether the employer was
required to analyze the circumstances of eaghl@raee’s termination separately in light of
certain criteria.” Schonholz87 F.3d at 76. This factor isuteal: while the Vested Producer
Plan does require Defendants to determine thetirang producer is eliple under the plan, with
the exception of assessing ongoawgmpliance with Sections 5 and 6, that determination is

largely mechanical. And the precise circumstaof the producer@eparture do not require
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any close scrutiny—so long as the producer isingtior has passed awakigy are entitled to
any vested benefits under the plan.

Considering all three of tiféchonholZactors, the Court concludes that the Vested
Producer Plan is a “plan” withithe meaning of ERISA. Therét two factors weigh strongly in
favor of finding a “plan,” as the undisputedidence shows that Defendants must exercise
discretion in monitoring ongoing cormgmnce with Sections 5 and 6; that Defendants are subject
to an ongoing, irrevocable commitment to pravizenefits; that dep@mg producers are subject
to ongoing compliance with Sections 5 and 6; trad calculation of benefits requires an
individualized determination wittespect to each eligible producer.

Defendants argue, however, that notwithstandingtt®nhol4actors, “there were none
of the usual earmarks of an ERISA plan inVested Producer Plan(Defs.” Mem. 12.)
Specifically, Defendants point otitat “there was no indication af‘plan administrator’; there
were no plan ‘fiduciaries’; therwas no provision for seekingrathistrative review; there were
no employee contributions; there were no procedures for submitting ‘claims’; and there were no
monies set aside or held in trustld.((citing Taverna v. Credit Suisse First Boston (USA),,Inc.
No. 02-CV-5240, 2003 WL 255250, at *4 (S.D.N.Y. F4pb2003)).) But the Second Circuit has
never held, or even suggested, thath indicia are necessary for a plan to fall within ERISA.
While the Court agrees that the Vested Produaar Blperhaps not what legislators had in mind
when they crafted ERISA, the Supreme Coud the Second Circuit have already interpreted
the statute and accompanying regulations and detedmvhich factors a court should take into
consideration. Were the existence of a plan athtnator, plan fiduciaries, or any of the other
things listed by Defendants necessary for a detexton that a plan fell within ERISA, the

Court is confident that the Second Circuit couldenao held in any of the several cases outlining
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the requirements of an ERISA plan. But asSkeond Circuit has so cidyadefined the factors

a court should consider when determining Wwketn arrangement is a “plan” within the
meaning of ERISA, the Court ot entitled to disregyd those factors ifavor of Defendants’
proposed paradigm. Notably, the courTaverna the case cited by Defendants on this point,
determined that none of tisehonholZactors weighed in favor of finding a “plan” under
ERISA. Taverna 2003 WL 255250, at *3—4. Thus, eveem tuthority cited by Defendants does
not support the notion théte Court may abandon t&ehonholZactors simply because a plan
does not bear what Defendants contend are the hallmarks of an ERISA plan.

The Court thus concludes ttitae Vested Producer Plan iSpan” within the meaning of
ERISA. Because the Vested Producer Plan fatlsin the statutory and regulatory meaning of
an “employee pension benefit plan,” and becausesit'plan” within themeaning of ERISA, the
Vested Producer Plan is governr®dERISA, and Plaintiff is ditled to any benefits for which
he is eligible under the plan. Because Couns#gking damages for breach of contract, was
pleaded in the alteative to Count I,geeCompl. 11 69-79), Count Il is dismissed, without
prejudice to renew the claim shduhis or another court subsequently determine that the Vested
Producer Plan is not covered by ERIS®ee Arditi v. Lighthouse Int'676 F.3d 294, 299 (2d
Cir. 2012) (holding that state law breach ohtract claims were preempted by ERISA because
the defendant’s “obligations under the [p][arere] ‘inextricably intertwined with the
interpretation of [p]lan covege and benefits’ and ‘do not cteaa sufficiently independent duty
under Petna Health Inc. y.Davila], 542 U.S. 200 (2004)].” (alteration omitted) (quoting

Montefiore Med. Ctr. v. Teamsters Local 2822 F.3d 321, 332 (2d Cir. 2011)).
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d. Eligibility Under the Plan

Having found that the Vestedd#@lucer Plan is governed BRISA, the Court must now
consider what, if any, benefits Plaintiff is eligiftg. There is no dispatthat Plaintiff's length
of employment was long enough to qualify him tiee Vested Producer Plan. Defendants argue,
however, that Plaintiff is not eligible for beite because (1) he breached the 2009 Agreement
by failing to meet his sales goaf) Plaintiff did not retire or &, and (3) the evidence has not
established that Plaintiff did ngtolate Sections 5 or 6. (Def Opp’n 18-22.) The Court will
address each contention in turn.

An ERISA claim for benefits due, “in essenisethe assertion of @ontractual right.”
Feifer v. Prudentialns. Co. of Am.306 F.3d 1202, 1210 (2d C2002) (internal quotation
marks omitted). Thus, “[i]n interpretimq@an terms for purposes of claims under
8 1132(a)(1)(B), [the Court]pl[ies] a federal common law cbntract, informed both by
general principles of contract law and by ERkSpurposes as manifested in its specific
provisions.” Id.; see also Devlin v. Empire Blue Cross & Blue Shi2it F.3d 76, 84 n.4 (2d
Cir. 2001) (“Contract law therefe guides our determination whether, under ERISA, [the]

plaintiffs are entitled to ‘enforce their rights under the terms of the plan.” (alteration omitted)
(quoting 29 U.S.C. § 1132(a)(1)(B))Accordingly, “in ERISA casestate law does not control.
Instead, general commonagrinciples apply.”Devlin, 274 F.3d at 84 n.Sgee also Merrick v.
UnitedHealth Grp. InG.175 F. Supp. 3d 110, 117 (S.D.N.Y. 20{8@)he validity of assignments
for ERISA purposes is a question of federahomon law.” (alterationsral internal quotation

marks omitted)). Courts outside of the Second Circuit have held that “[w]hen applying federal

common law to contract issues, courts gehelaok to the Restament for guidance.United

States ex rel. Ubl v. IIF Data Solutiqgréb0 F.3d 445, 451 (4th Cir. 201%ge also Bowden v.
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United States106 F.3d 433, 439 (D.C. Cir. 1997) (holding that the Restatement (Second) of
Contracts is the source “from which [the cowvtjuld be inclined to fashion a federal common
law rule since those principles represtre ‘prevailing view’ among the states”).

Defendants’ argument with respect to Pldiistialleged failure to meet his sales goals
takes two forms. First, Defendants argue thatsales goals were a condition precedent to the
Vested Producer Plan and that failure to nieetsales goals precludes Plaintiff from collecting
under the Vested Producer Plan. A condition pred€itean event, not certain to occur, which
must occur, unless its non-performance is sgdybefore performance under a contract becomes
due.” Restatement (Second) of Contracts §(224. Law Inst. 1981). “Whether language in a
contract is a condition precedent depends on theepairitent as gathered from the language of
the contract.” 17A Am. Jur. 20ontracts8 449 (1964). In general, “[a] contractual duty
ordinarily will not be construed as a conditioe@edent absent clear language showing that the
parties intended to make it a conditiond.; see also AXA Marine & Aviation Ins. (UK) Ltd. v.
Seajet Indus. Inc84 F.3d 622, 625 (2d Cir. 1996) (same). The defense that a plan participant
has failed to comply with a condition precetleas been recognized as valid in the ERISA
context. SeeNovick v. Metro. Life Ins. Co764 F. Supp. 2d 653, 667 (S.D.N.Y. 2011) (“Itis
undisputed that where an insured fails topty with a condition precedent to insurance
coverage, the insurance contract isat@d.” (internal quotation marks omittedi)pgan v.
Metromail 107 F. Supp. 2d 459, 476 (S.D.N.Y. 2000) (nptimat some courts have recognized,
in certain contexts, “actual employment termioatio be a condition precedent to eligible for
ERISA-protected benefits”).

Here, there is no language whatsoever thgtjssts, implies, or even hints that the

production goals set forth in Schedule A of #89 Agreement are a condition precedent to the
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Vested Producer Plan. Those goals are laidnoatseparate schedule to the 2009 Agreement,
they make no reference to the Vested ProdBtaar, express or otherwise, and the Vested
Producer Plan itself makes no mention of those go&88e2009 Agreement, at Schedules A, B.)
And the fact that the Vested Producer Plan maless that benefits will be paid out only if the
producer has complied (and continues to comply) with Sections 5 asgEBO09 Agreement, at
Schedule B), is a strong indicatbat the Parties did not interat, at least did not memorialize
their intent, to make the payout of benefits augent on the achievemeat the sales goals set
forth in a different Schedule. Defendantséaot pointed to any language in the 2009
Agreement supporting their argument, offering only ¢bnclusory assertion that “the sales goals
were a condition precedent to [Plaintiff's] right to any benefits under the [2009] Agreement.”
(Defs.” Opp’'n 20.) Defendants’ argument here thus falls flat.

Next, Defendants assert thaailtiff's purported breach of the sales goals was a material
breach of the contract that esed their performance. “Priaraterial breach is a federal
common law defense asserted when a party besalcontract after ather party has already
breached the same contracL.aguna Constr. Co. v. Carte828 F.3d 1364, 1369 (Fed. Cir.
2016). The Restatement (Second) of Contractessthat “[i]t is a ondition of each party’s
remaining duties to render performances texshanged under an exclgg of promises that
there be no uncured material fagdboy the other party to rendamy such performance due at an
earlier time.” Restatement (Second) of Cong&c237 (Am. Law Inst. 1981). The Restatement
goes on to explain that:

In determining whether a failure to renderto offer performance is material, the
following circumstances are significant:

(a) the extent to which the injured partylivine deprived of the benefit which he
reasonably expected;
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(b) the extent to which the injured party can be adequately compensated for the part
of that benefit of which he will be deprived:;

(c) the extent to which the party failingperform or to offer to perform will suffer
forfeiture;

(d) the likelihood that the party failing to gberm or to offer to perform will cure
his failure, taking accountf all the circumstances including any reasonable
assurances;

(e) the extent to which the behavior oé tharty failing to perform or to offer to
perform comports with standar@f good faith and fair dealing.

Id. 8 241. “The determination whether a materigdwh has occurred generally a question of
fact.” 23 Williston on Contracts 8 63:3 (4th edgcordMerrill Lynch & Co. v. Allegheny
Energy, Inc.500 F.3d 171, 186 (2d Cir. 2007) (“The issfievhether a party has substantially
performed is usually a question of fact and stidnd decided as a matter of law only where the
inferences are certain.”Miller v. Mills Constr., Inc, 352 F.3d 1166, 1172 (8th Cir. 2003)
(“Whether a party’s conduct amounts to a matdreach is a qution of fact.”);Designer
Direct, Inc. v. DeForest Redev. AytB13 F.3d 1036, 1042 (7th Cir. 2002) (“The issue of
whether a party’s breach is matepaésents a question of fact.VYalley Nat'l Bank v. Abdnor
918 F.2d 128, 130 (10th Cir. 1990) (“The trial courtreding of a material breach of contract is
a question of fact . . . ."Katz v. Berisford Int'l PLCNo. 96-CV-8695, 2000 WL 959721, at *3
(S.D.N.Y. July 10, 2000) (“Materiality is a question of fact to beedwined by the jury ... .").
The Court has not found any cases discussingppkcability of thedoctrine of material

breach to an ERISA contrattHowever, as ERISA claims are governed by the federal common

5 The Court notes that thigdrth of authority may stemaim the fact that ERISA plans
are not ordinarily executed alongside genermaployment contracts. Here, however, the
informal nature of the Vested Producer Pdawd its inclusion in the 2009 Agreement, which
imposes a number of obligations on both the Ageand Plaintiff, creates a unique situation
which may warrant the consideratiof contractual defenses nohetwise typically raised in an
ERISA suit.
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law of contractssee Feifer306 F.3d at 1210, material breasta generally-recognized defense
in a contract suiseeRestatement (Second) of Contracts 8 237 (Am. Law Inst. 1981), and
Plaintiff has offered no reason why general cacttdefenses would not be available in an
ERISA suit, the Court concludes that a party’sanal breach of an ERISA contract may be a
defense in an action for benefits due, everngtihe provision in q&on is not a condition
precedent to the collection of benefits.

There is no dispute between the PartiesRteaintiff did not meehis production goals.
(SeeDefs.” 56.1 1 68; Pl.’s Resp. 56.1  68.niRiff points out, howver, that although
Defendants met with him at various times to d&schis performance, they never terminated his
employment or significantlyeduced his compensatiorSegePl.’s Opp’n 10-11.) Plaintiff
argues that this leads to tbenclusion, though not an inexofalone, that Defendants did not
consider his failure to meet production gaalsaterial breach of the 2009 Agreement.

The Court agrees with Plaintiff that there ¢éxia dispute of materiéct as to whether
Plaintiff materially breachelis obligations under the 2009 Agreement. The sales goals
provision is but one of many obétons imposed on producers, and is not even included in the
main section of the 2009 Agreemen&e€2009 Agreement, at Schedule A.) And while the
record reflects that Rintiff failed to meet his productiagoals throughout his employment at the
Agency, 6eeMcCartney Tr. 86, 88—89, 91, 125; Verrina TR3-24), it was not until October
2010 that Defendants expressed any tisfsation with his performanceséeKuhbier Tr. 105—
07). At none of the meetings and in nonghef letters, however, didefendants indicate that
Plaintiff's failure to meet his production goals mdde ineligible for the Vested Producer Plan.
Only in January 2012 did the owners express anBtf that he was “in violation” of the 2009

Agreement and that his “future” with Defendawiss in jeopardy. (Donnelly Decl. Ex. V.) The
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Court therefore cannot say, as a matter of law, that Plaintiff's breach of his sales obligations
under the 2009 Agreement was a material brédzethexcused nonperformance by Defendants.
Defendants next argue that Plaintiff is eatitled to any berfigs under the Vested

Producer Plan because he “resigned” and didretite,” as contemplated by the plarSeg
Defs.” Opp’n 21 (citing Donnelly Decl. Ex. W) But Defendants give no explanation for what
the functional difference between these two actisnertainly, the word “retire” may be a
term of art in some contexts, but Defendantssemot to incorporate wispecialized definition
into the Vested Producer Plan or any othet pbthe 2009 Agreement. And the testimony of
McCartney confirms that the Agency’s interpteta of “retire,” at leaswith respect to the
Vested Producer Plan, was simply that apleyee was no longer working at the Agencged
McCartney Tr. 81.) If Defendantshnly point is thaPlaintiff wrote thathe was “resigning”
instead of “retiring,” the Court sees neeat to indulge this gument any further.

Finally, Defendants argue thatakitiff “has failed to establish that he did not [violate
Sections 5 or 6] with any evidence in[ Jadmisiform.” (Defs.” Opp’n 21.) Defendants base
this assertion on the fact thasdovery has revealed that Pli#ifrmade phone calls to three of
the Agency’s clients after he left the Agenagd criticize Plaintiff's affidavit explaining the
purpose of those calls as “selfving and conclusory.”Sge id. There is no law, however,
preventing a court from relying on “self-semgi’ affidavits—indeed, parties in a litigation
routinely submit affidavits on theown behalf whose only purposet@ssubstantiate the claims
alleged. See Dye v. KopiedNo. 16-CV-2952, 2016 WL 7351814& *3 (S.D.N.Y. Dec. 16,
2016) (“[The] [d]efendant’s deatation cannot be disregardeerely because it is self-
serving.”);Shami v. Nat'l Enter. Sy9914 F. Supp. 2d 353, 358 (E.D.N.Y. 2012) (“[A]n affidavit

is not automatically discredited merely because self-serving.”). If Defendants believe that
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Plaintiff has violated the terms of the Vest@wducer Agreement, they could have used
discovery to explore that posdity. Instead, Defendants waiteahtil the close ofliscovery to
pursue that inquiry, and the scapfeheir inquiry was appropriatelymited as a result of their
tardiness. $eeDkt. No. 53.) It is Plaintiff's burden tchew that he is eligible for benefits under
the Vested Producer Plan, but that doesmpbse on him an obligation to disprove
noncompliance with the various restions in the plan. Even it did, however, Plaintiff has
submitted an affidavit explaining the phone calls made, and in the absence of any evidence by
Defendants contradicting the information set fantkthat affidavit, the Court sees no reason to
entertain Defendants’ unsupportgtegations to the contrary.

Defendants have thus not established that,nagtter of law, Plaintiff is not entitled to
benefits under the Vested ProduBégin. There is a questionfatt as to whether Plaintiff's
breach of the sales goals provision was tene breach that excused performance by
Defendants. Defendantslotion for Summary Judgmewh Plaintiff's claim under
§ 1132(a)(1)(B) for benefitdue is therefore denied.

2. Contract Claim

Defendants have also moved for summadgment with respect to Count 1V, alleging
breach of contract. The reasoning set forth above wigispect to Defendants’ arguments
regarding conditions precedemidamaterial breach apply witgqual force here. The Court
notes, however, that Plaintiff's sivming breach of congct claim relates to different section of
the 2009 Agreement, namely, the provision ih&tule A providing for manthly reimbursement
for expenses related to a produceriesand employment at the AgencygeéCompl. 11 80—

85.) Like the Vested Producer Plan, theneddanguage in Schedule Aggesting that the sales

6 Count Ill has been dismissed without prejudiSee supra
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goals provision is a condition precedent to the reimbursement provision. Moreover, as above,
there remain questions of material fact with respect to whether a breach of the sales goals
provision constitutes a material breach such that performance under the reimbursement provision
is excused. Accordingly, the analysis set forth above regarding Plaintiff’s ERISA claim for
benefits due similarly counsels in favor of denying Defendants’ Motion for Summary Judgment.
I1I. Conclusion

Because the Court holds that the Vested Producer Plan is governed by ERISA, Plaintiff’s
Motion for Partial Summary Judgment is granted in part. Because genuine disputes of material
fact exist as to whether Plaintiff has materially breached the 2009 Agreement, Plaintiff’s Motion
for Partial Summary Judgment is denied in part, and Defendants” Motion for Summary Judgment
is denied. The Court will hold a conference on April 26,2017 at 11:00 AM. The Clerk of Court

is respectfully requested to terminate the pending Motions. (Dkt. Nos. 80, 84.)

SO ORDERED.
DATED:  March® ,2017
White Plains, New York

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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