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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOHN A. MONROE,
Plaintiff, Case No. 14-CV-1957 (KMK)

-V- OPINION & ORDER

COUNTY OF ORANGE, and ORANGE COUNTY
SHERIFF'S OFFICE,

Defendants.

Appearances:

Jimmy M. Santos, Esq.

Law Offices of Jimmy M. Santos, PLLC
Cornwall, NY

Counsel for Plaintiff

Kellie E. Lagitch, Esq.

Office of the Orange County Attorney
Goshen, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Plaintiff John Monroe (“Plaintiff”), a formar correction officer employed by the Orange
County Sheriff’'s Office (the “OCS”), brings this action agaihthe OCSO and the County of
Orange (collectively, “Defendasil), asserting claims for unldul termination and failure to
accommodate in violation ofé¢hAmericans with Disabilitiedct (the “ADA”), 42 U.S.C.

8§ 12101 et seq., and retaliatory discharge in tiaoleof the Family and Medical Leave Act (the
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“FMLA"). ! Defendants have moved for summarggment. For the reasons to follow,
Defendants’ Motion is denied art and granted in part.

I. Background

A. Factual Background

The following facts are taken from the Pagtistatements of material facts and the
documents contained in the record.

Sometime as early as the year 2000, Plaistiibw-wife, Josephine Monroe, noticed that
Plaintiff appeared to suffer from symptoms thegembled a panic or anxiety attack, such as
having sweaty palms, general discomfort, @ddeartbeat, and unstgaoreathing. (Aff. of
Josephine Monroe (“Josephine Monroe Afff) 2—3 (Dkt. No. 40).) To the best of her
knowledge, around 2004, Plaintiff was then diaged as having panic disorder with
agoraphobia. Id. 1 4.) Between these events, Pléiftegan working as a correction officer
with the OCSOQO's corrections division, sonmeél around November 1, 2001. (Defs.’ Rule 56.1(a)
Statement (“Defs.” 56.1”) 1 (Dkt. No. 33); PIC®unter-Statement of Facts Pursuant to Local
Rule 56.1 (“Pl.’s 56.1") { 1 (Dkt. No. 42).) tonnection with that pdtgon, Plaintiff went
through two appointments on provisional stdallewed by a probationary period, and then
achieved permanent status as a correctificeo on August 23, 2004. (Defs.’ 56.1 {1 1-3, Pl.’s
56.1 11 1-3.)

Beginning in 2011, Plaintiff's attendance begatetn That year, hevas absent from
work due to an unspecified illness at leastiBies. (Defs.’ 56.1 1 6; Pl.'s 56.1 { 6.) Similarly,

Plaintiff was absent for a considble portion of the first hatff the next calendar year, using

! Plaintiff voluntarily withdrew his FMLA retadition claim. (Pl.’s Memo of Law in Opp.
to Defs.” Mot. for Summ. J. (“Pk Opp’n”) 1 n.1 (Dkt. No. 44).)
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sick time, vacation time, “chart time,” andrpenal time to miss work from March 28, 2012
through June 29, 2012. (Defs.’ 56.1 1 9; Pl.’s 56.1% Byring that period of time, Plaintiff
would call the OCSO to let thekmow he would be out on anpiaular day, (Defs.’ 56.1 § 11;

Pl.’s 56.1 § 11); however, the Pastidispute whether Plaintiff alsmlvised the OCSO that he
intended to be absent for terenonths: According to Defendants, he did not, (Defs.” 56.1 10
(citing Decl. of Kellie E. Lagitch (“Lagitcibecl.”) Ex. J (“Pl.’s Dep. Tr.”) 56-57 (Dkt. No.

29))), but, according to Plaintiff, sometirhetween March and June 2012, Plaintiff discussed
with Colonel Dominick Orsino (“Clonel Orsino”) that it would ba good idea for Plaintiff to

take an extended leave of absewlue to his panic disordesg€Pl.’s 56.1 10 (citing Pl.’s Dep.
Tr. 86—88; Aff. of John Monroe Pl.’s Aff.”) { 15 (Dkt. No. 39); Josephine Monroe Aff. § 6);
see alscPl.’s Rule 56.1(b) Statement of Additiorfadcts Which Pl. Contends Shows There Exist
Genuine Issues of Material FacP(’s Counter 56.1") § 70 (Dkt. No. 42)Around that same
time, on May 23, 2012, Plaintiff also began treatment with Dr. Linden Schild (“Dr. Schild”) for
his anxiety/panic disorder and ADHD, (DefS6.1 1 12; Pl.’s 56.1  12), switching to her from

his previous psychiatrist, Dr. 8&yas Baxi, because his symptonagl worsened. (Pl.’s Counter

2 According to Plaintiff, “[c]hart time ishe time you've just accrued from working.”
(SeeDecl. of Kellie E. Lagitch (“Lagitciibecl.”) Ex. J, at 50-51 (Dkt. No. 29).)

3 In addition to Exhibit J tehe Lagitch Declaration, poatis of Plaintiff's deposition
transcript are attached to Plaintiff’'s counseklaration. $eeDecl. of Jimmy M. Santos
(“Santos Decl.”) Ex. 1 (*Pl.’'s Dg Tr.”) (Dkt. No. 38).) Goindorward, this Opinion will cite
Plaintiff's deposition transcripgenerally, regardless of whi@xhibit it was assigned by the
Parties.

Here, the portion of his deposition transcthmt Plaintiff cites for this proposition does
not clearly support it. Instead, tieegages relate to a conversatibat Plaintiff had with Colonel
Orsino “probably just before [Plaintiff] cantck” about “coming back and working in smaller
units.” (SeePl.’s Dep. Tr. 86-88.)



56.1 1 69 (citing, inter &, Pl.’s Aff. {1 12—-16)}. According to Plaintiff, Dr. Schild had him
begin a new medication regimen and set of bregttechniques, after which Plaintiff's panic
disorder symptoms improvedld(§ 72 (citing Pl.’s Aff. Y 16-18).)

Despite Plaintiff’'s ongoing treatment, the ©C did not receive any record indicating
that Plaintiff was seeing a psyatrist until receiving a lettedated June 13, 2012 from Dr.
Schild, (Defs.” 56.1 [ 12-14; PI156.1 1 12—14)), in which he noted that Plaintiff “presented
for follow up on 6/12/12, and . . . reportedrsficant improvement,” and recommended that
Plaintiff return to work full duty on June 19, 2018eé€Lagitch Decl. Ex. L(“Dr. Schild’s June
13, 2012 Letter”)f. Rather than resuming work on June 19, 2012, Plaintiff took an additional
five vacation days and four more personal dajtsmately returning to work at the OCSO on
June 30, 2012. (Defs.” 56.1 { 15; Pl.’s 56.1 { 15.) Shortly before doing so, according to
Plaintiff, Colonel Orsino agreed allow Plaintiff to work atousing unit posts with fewer
inmates and no minorsS¢ePl.’s Counter 56.1 § 71 (citing,ter alia, Pl.’'s Dep. Tr. 86—89;
Santos Decl. Ex. 6 (“DiMarcDep. Tr.”), at 24—-25 (Dkt. N&88)).) Indeed, Plaintiff was
assigned to units with fewer inmateseéDiMarco Dep. Tr. 24-25), and, between July 1, 2012
and August 14, 2012, Plaintiff ditbt have a panic attaclsgePl.’s Aff.  18)). Despite this
putative temporary accommodation, Plaintiff assiids he never requesteding reassigned to
a different permanent positiorsgePl.’s Counter 56.1 §{ 78, 81-82tifag, inter alia, Pl.’s Aff.

19 25-27)), and Defendants’ employees ne#is&ed Plaintiff what accommodations he was

4 The cited exhibit suggests that ADHD refer$[a]ttention deficitdisorder of childhood
with hyperactivity.” SeelLagitch Decl. Ex. K (medical records).)

5> Defendants in their 56.1 Statement, in faefer to Dr. Schild’s June 13, 2013 letter,
(Defs.’ 56.1 1 13), an error to wah Plaintiff does not object,geePl.’s 56.1 { 13); however, this
is plainly a typo, ¢eeDr. Schild’s June 13, 2012 Lettesge alsdefs.’ 56.1 { 14 (referring to
Dr. Schild’s June 13, 2012 letter)).



requesting or could benefit fromd(q 79 (citing Pl.’s Aff. § 23)see also id{ 81 (noting
Defendants did not ask if Plaifftivanted to work on a permandight-duty basis (citing, inter
alia, Pl.’s Aff. 11 25-27)), nor asked his doctors for any informatidn{ @0 (citing Pl.’s Aff.
1 24)).

On August 14, 2012 at 3:15 p.m., SergeantlKkiszka (“Sergeant Kiszka”) directed
Plaintiff to report to Bravo-2, housing unit with up to 56 inmatas,order to relieve the day
shift and avoid any overtime. és.’ 56.1 1 17; Pl.’s 56.1 { 17.) aiitiff was also directed to
start the logbook and, consistent with estabtigh@icy, perform an inmate headcount at shift
change. (Defs.’ 56.1 11 17-18; Pl.’s 56.1 {1 17—-Lgpn being told to report to Bravo-2,
Plaintiff began to hyperventilate and breatleavily, and he was ultimately relieved of his post
in Bravo-2 just 10 minutes later at 3:25, wdigvon he returned to the Command-2 Office to
meet with Sergeant Kiszka and Lieutenanti2aic DiMarco (“Lieut@ant DiMarco”). Gee
Defs.’ 56.1 11 17, 19-20; Pl.’s 56.1 1 17, 19-20.¢r&hPlaintiff told Sergeant Kiszka and
Lieutenant DiMarco that he “haalpanic attack when he hedrel was going to Bravo-2,” and,
indeed, was still in the throed an anxiety attack upon his retuo the Command-2 Office.
(Defs.” 56.1 1 20; Pl.’s 56.1 § 20Accordingly, Lieutenant DiMa directed Plaintiff to report
to medical to have his blood pressure checked, @mce Plaintiff returned, Sergeant Kiszka and
Lieutenant DiMarco told Plaifit—who was still experiencing the symptoms of a panic attack—
to see his own physician and to “return tarkvavith a note clearingPlaintiff] for his own
safety.” (Defs.” 56.1 {1 20-21; Pl.’s 56.1 11 20-21..)

That evening, Plaintiff drove to see Dr. 8dtat 6:30 p.m. for the first time since their
June 12, 2012 appointment, and said that he was ready to return to work, “but not the largest

dorms, and not working with minors.” @is.’ 56.1 1 23—-24, 26; Pl.’s 56.1 {1 23-24, 26.)



Plaintiff left their session with a note indicatitigat he was ready to return to work as the
“symptoms” of his panic attack “had resetl;” although Plaintiff continued experiencing
symptoms of the panic attackatrevening until 9:00 pm or 10:@0n, after leaving Dr. Schild’s
office. (Defs.’ 56.1 11 25-27; Pl.’s 56.1 11 25-24gitch Decl. Ex. Q (“Dr. Schild’s Aug. 14,
2012 Letter”).) Before driving home, Plaintifftuened to the correcti@l facility to give
Sergeant Kiszka the note, which also indicatedthatrisk of future, similar episodes [could]
be reduced if [Plaintiff] [was] assigned dormdfefver] than 30 inmates, and which [would] not
contain minors.” (Defs.’ 56.1 § 27; Pl.’s 5@27; Dr. Schild’sAug. 14, 2012 Letter.)

When Plaintiff arrived to work the nedtly, August 15, 2012, he was told that Captain
Mele wanted to see him. (Defs.’ 56.1 § 28; F6sl § 28.) During that meeg, Plaintiff, as he
had done before, relayed his comsethat he would become anxidahe night before he had to
return to work because “anything could happem;fuding “inmate fights, stabbings, attempted
suicides,” and inmate threatéDefs.’ 56.1 § 29; Pl.’s 56.1 1 29.)n the course of that
conversation, according to Plaintiff, Captain Mele throughout told him that Dr. Schild’s August
14, 2012 letter “[wasn’t] going to fly,” posited théthis was [not] the job for [Plaintiff],” and
discussed with Plaintiff that he should go backtwking at a car dealengh but said that there
was “no more talking to [Plaintiff’'s] wé” about whether he ould leave his job. SeePl.’s Dep.
Tr. 121-25.) Similarly, Captain Metestified that he toldPlaintiff that Colonel Orsino indicated

that Plaintiff had to work “full actig duty . . . with no restrictions.”SéeSantos Decl. Ex. 4

® Defendants assert that “Plaintiff testifieddaposition [sic] that he would suffer from
anxiety/panic attacks every Monday (his day o&tduse he knew he had to return to work the
following day and ‘anything could happen thay déhen | go back.” (Defs.” 56.1 30 (citing
Pl.’s Dep. Tr. 135-36).) While &htiff “[a]dmit[s]” this, (seePl.’s 56.1 | 30), neither Party’s
excerpts from Plaintiff’'s Depositiofranscript include these pages.



(“Mele Dep. Tr.”), at 58/ According to Plaintiff, Captain Me said that Plaintiff could return

in six months, gave him a piece of paper, astriucted him to write a letter of resignatioseé
Pl.’s Dep. Tr. 125see alsdSantos Decl. Ex. 15 (“First Rgsiation Letter”)), before coming
back and telling him to add the phrase “for personal reas@eeP[.’s Dep. Tr. 126see also
Santos Decl. Ex. 16 (“Second Resignation Li&it@lthough, accordingp Captain Mele, he
simply told Plaintiff that “he needed to puteason,” and told Plaintiff that “[a] lot of people
write: Due to personal reasonsseéMele Dep. Tr. 64). Accordg to Plaintiff, instead of
soliciting his resignation, Defendants could h&ramsferred him to aumber of different
positions at the correctional facilitysgePl.’s Counter 56.1 1 83-84 (citing, inter alia, Pl.’s Aff.
19 24, 28-29)).

Although both Plaintiff and Defendants agree that during Plaintiff’'s conversation with
Colonel Orsino on August 15, 2012, Pi#if never indicated that @dain Mele coerced him into
signing the resignation letter, noddie advise Colonel Orsinoahhe believed Captain Mele
had acted inappropriately obtaining the lettersséeDefs.’ 56.1  33; Pl.’s 56.1 1 33),
Defendants unsurprisingly characterize Plaintiff’'s putativegregion differently. As they
describe it, after the incident on August 14, 2@@&pnel Orsino determined that Plaintiff's
inability to perform his duties compromised bafety and those of his co-workers and the
inmates, and that Plaintiff “resigned his ffam August 15, 2015, “personally submit[ing] his
resignation letter” to Colonérsino. (Defs.’ 56.1 11 31-32 (aity Pl.’'s Dep. Tr. 138-39; Mele

Dep. Tr. 53).) Defendants maintain that Pldfirekpressed no reluctaa to Colonel Orsino and

" Captain Mele’s deposition trangat also appears in part Exhibit O to the Declaration
of Kellie E. Lagitch.



thanked both Colonel Orsino and Captain Meleefeerything they had done for himid (Y 34
(citing Pl.’s Dep. Tr. 69, 138—-38/ele Dep. Tr. 69).)

After Plaintiff's putative resignation, themwas some thought surrounding the possibility
of his return. On August 15, 2012, Plaintiff's wife tdlon that he shouldyrto get his job back.
(Defs.’ 56.1 1 35; Pl.’s 56.1 1 35.) The next dagjmRiff contacted Captain Mele to ask whether
Plaintiff could be reinstate@nd Captain Mele asked Color@isino whether Plaintiff could
return to work on the overnigbhift, although Colonel Orsino inthted that Plaintiff could not
return to the correctional facility without furtheeatment and being cleared by another doctor.
(Defs.’ 56.1 11 36—37; Pl.'s 56.1 11 36—37.) Next, by letter dated August 28, 2012, Dr. Schild—
scarcely a week after meeting with Pldirttindicated that Plaintiff's “residual panic
symptoms” had resolved, andathhe was “functioning at hizaseline.” (Defs.’ 56.1 {1 39-40;
Pl.’s 56.1 1 39-4Gsee alsd_agitch Decl. Ex. CC (Schild Aug. 28, 2012 Letter).) Although
Plaintiff began working for his brothemdlaw’s company, Dwyer Leavenworth, doing
construction regularly from September 2012 ungcember 2012, Plaintiff wrote a letter dated
October 15, 2012 to Colonel Orsino attemptimgescind his August 15, 2012 resignation.
(Defs.’ 56.1 11 47-48; Pl.’s 56.1 1Y 47-48.) @untober 31, 2012, Plaintiff again wrote to
Colonel Orsino threatening legattion if Plaintiff did not obtai a response to his October 15
letter, and, on November 4, 2012, Colonel @osiesponded, noting that Plaintiff did not
mention coercion when he submitted his resigndétar or in their subsequent meeting a few
days later. (Defs.’ 56.1 11 49-50; Pl.’s 58T149-50.) Although Plaintiff did not seek
employment at any other correcta facilities since separating from the correctional facility, he

did continue looking for othexork, and, on February 27, 2013, began working for Boreal Water



Collection, where he received a promotioldime 2014 and continues to work four ten-hour
shifts each week to date. €i3.” 56.1 1 52-53; Pl.’s 56.1 1 52-53.)

Shortly after his separatiorofn the correctional facility, Plaintiff also began the process
of obtaining unemployment benefitdirfg his applicatbon on August 17, 2012.SéeDefs.’ 56.1
1 38; Pl.’s 56.1 { 38; Lagitch Decl. Ex. T (am@oyment application).) To that end, the
appropriate Human Resouradspartment completed a questionnaire dated September 5, 2012,
concerning Plaintiff's employmenand, according to that questi@me, Plaintiff “resigned in
writing.” (Lagitch Decl. &. DD (questionnaire) 2)Shortly thereafte on September 10, 2012,
during a conversation with Rita T. Turneil (irner”) of the New York State Unemployment
Insurance Division (“UID”), Plaitiff said that he wrote the lettef resignation, but selected
“fired unable to meet standards” by accident, famther explained that h@as “not at risk of
being terminated,” but that le®uld have continued working atitht “[n]Jo doctor advised [him]
to leave [his] job,” but that “[Hemade a decision in haste and [was] trying to get [his] job
back.” (Defs.’ 56.1 1 42—-43; PIl.’s 56.1 {1 42—-4&dditionally, the evidence reflects that, on
October 10, 2012, Plaintiff sent a fatto the UID indicating thakurner told him that “since
[he] resigned from [his] job, [he] could not caltaunemployment,” but that “[he] was informed
by [his] attorney . . . to re-submit the unemployment claim, due to the fact that [he] was fired and
there was no way [he] was going to be wogk’ and that, although “[he] [was] currently

working construction,” “full time work [was] not adable at th[e] time,” and that, accordingly,

8 Defendants note this questinaire in their 56.1 { 41, asseg that, “[o]n or about
September 5, 2012, the County’s Human ResoWegsrtment completed a questionnaire from
the NYS Unemployment Insura@®ivision . . . confirming thalaintiff had resigned his
position as of August 15, 2012.” Plaintiff deniestlpointing to his assertion contradicting an
earlier statement of Defendan&8.1. However, in that placBlaintiff said nothing about his
process of applying for unemployment benefitSedPl.’s 56.1 § 32.)



he “wish[ed] to claim part time unemploymemdt certain dates. (Lagitch Decl. Ex. V (emall
from PL.).P

Plaintiff filed a Charge of Discriminatn with the Equal Employment Opportunity
Commission on December 14, 2012, from which heivedea Notice of Dismissal and Right to
Sue letter dated February 10, 2014. (Defs.’ 5654, Pl.’s 56.1  54.) According to the
EEOC'’s letter, “although [Plaintiff] claim[ed] #t Respondent failed to accommodate [his]
limitations, [Plaintiff’'s] medical documentatiomd own testimony belie[d] [his] claim that [he]
even required limitations.” (Defs.’ 56.1 1 38;’s 56.1 § 55.) Although &éParties agree that
the correctional facility has a temporary lightydpblicy that provides oftiers either injured off
duty or with an off-duty illness with tempogalight-duty assignment, (Defs.’ 56.1 | 56; Pl.’s
56.1 1 56), they dispute how such requests aderaad whether Plaintiff ever made one.
According to Defendants, light-duty requeats to be submitted to the undersheriff in
accordance with the correctionaciflity’s written policy, something Defendants say that Plaintiff
never did. $eeDefs.’ 56.1 1 57-58 (citing Lagitch Deé&lx. FF (“Light Duty Policy”); Pl.’s
Dep. Tr. 83—-86).) According to Plaintiff, howeyé&rerbal ‘informal’ requests” for light duty
were “frequently made” and éadily granted.” (Pl.’s 56.1%7 (citing Pl.’s Dep. Tr. 28-29;
Santos Decl. Ex. 3 (“Jones Dep. Jrat 37-41, 51-62, 68—70; Mele Dep. Tr. 18-19, 25-38;
Kiszka Dep. Tr. 15-21, DiMarco Dep. T1-22, 26—-28, 30-32, 41; Pl.’s Aff. {1 24, 28-29).)
Moreover, Plaintiff disputes thate never made such a requesseating that he discussed with

Colonel Orsino that it would be a good idea for mifito take an extended leave of absence,

% In their 56.1 statement, Defendants claim that, “[b]y email dated October 10, 2012,
[P]laintiff sent an inquiry to the General Inges mailbox at the UID indating that he wished
to resubmit his claim for benefitgursuant to his attoney’s instructions because he had been
fired by the Corrections Division.(Defs.’ 56.1 { 45 (emphasisaniginal).) Plaintiff denies
this, citing to { 32 of his 56.1 statement; lewer, 32 says nothing about this email.
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and that, after his August 14, 2012 maaitack, Plaintiff was directed see his psychiatrist, who
wrote a note ultimately provided to Plaintiff's suijees, indicating that “similar episodes” could
“be reduced” if Plaintiff were “assigned dormis[fewer] than 30 inmates, . . . which do not
contain minors.” (Pl.’s 56.1 { 58 (citing RIDep. Tr. 86—88; Mele pe Tr. 47-53; Kiszka Dep.
Tr. 44-45; Schild’s Aug. 14, 2012 Letter; PI'$A{ 15, 20, 23—-24, 26; Josephine Monroe Aff.
116, 10, 13, 15).)

B. Procedural Background

On March 20, 2014, Plaintiffléd his initial complaint,geeDkt. No. 1), and, after a pre-
motion conference was heldgeeDkt. (minute entry for Julit5, 2014)), Plaintiff amended his
complaint, éeeDkt. No. 7). Defendants answereskeéDkt. No. 8), and, after mediation failed,
(seeDkt. No. 10), a case-management ongas entered in advance of discovesggDkt. No.

12). In response to a request from Defendas¢g¥kt. No. 22), the Court held a pre-motion
conference,geeDkt. (minute entry for Oct. 16, 20159nd Defendants were granted leave to
move for summary judgmensdeDkt. No. 25). On December 14, 2015, Defendants filed their
Motion and accompanying paperse¢Dkt. Nos. 28—-33); by February 26, 2016, Plaintiff filed
his Opposition and accompanying papesseDkt. No. 38-44); and Defendants submitted their
Reply papers on March 14, 2016eéDkt. No. 45-46).

Il. Analysis

A. Standard of Review

Summary judgment is appropriate where the movant shawstkiere is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.

2014) (same). “In determining whether sumynadgment is appropriate,” a court must
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“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653

F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram ,37.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Cofgo. 13-CV-230, 2014 WL 1386633, at
*2 (S.D.N.Y. Apr. 9, 2014) (same). “However, &iinthe burden of proof at trial would fall on
the nonmoving party, it ordinarily is sufficient for thevant to point to a lack of evidence to go
to the trier of fact on an essential elementhef nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissieVidence sufficient to raise a genuine issue
of fact for trial in order tavoid summary judgment.CILP Assocs., L.P. v. PriceWaterhouse
Coopers LLR 735 F.3d 114, 123 (2d Cir. 2013) (altevatand internal quotation marks
omitted). Further, “[t]o survive a [summarydgment] motion . . . , [a nonmovant] need[s] to
create more than a ‘metaphysiqabssibility that hs allegations were correct; he need[s] to
‘come forward with specific facts showingatithere is a genuine issue for triaMrobel v.
County of Erie692 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (qudiatsushita Elec.
Indus. Co. v. Zenith Radio Corgl75 U.S. 574, 586—-87 (1986)), and “cannot rely on the mere
allegations or denials canhed in the pleadingsyValker v. City of New YoriNo. 11-CV-2941,
2014 WL 1244778, at *5 (S.D.N.Y. Mar. 26, 201#ternal quotation marks omitted) (citing,

inter alia,Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009) (“When a motion for summary
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judgment is properly supported by documentstber evidentiary matetis, the party opposing
summary judgment may not merely rest on thegatiens or denials dfis pleading . . . ."”)).

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (intergabtation marks omitted). At summary
judgment, “[t]he role of the court is not to résodisputed issues cact but to assess whether
there are any factual issues to be trieBrdd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litiyo. M21-88,
2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) (s8mThus, a court’s goal should be “to
isolate and dispose of factually unsupported clain@&heva Pharm. Tech. Corp. v. Barr Labs.
Inc., 386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks omitted).

B. Discussion

1. Overview of the Relevant Law

Under the ADA, “[n]o covered entity shallsdiriminate against gualified individual on
the basis of disability in regard to job dipption procedures, thi@ring, advancement, or
discharge of employees, employee compensatbryaining, and other terms, conditions, and
privileges of employment.” 42 U.S.C. § 12112(8\DA employment discrimination claims are
subject to the familiar burden-shifting aysik established by the Supreme CouittDonnell
Douglas Corp. v. Greeh Cortes v. MTA N.Y.C. TransB02 F.3d 226, 231 (2d Cir. 2015)
(internal quotation marks omitted). That framework entails a three-part analysis, under which a
plaintiff must first “establista prima facie case,” &fr which “the employer must offer through
the introduction of admissibkevidence a legitimate non-discriminatory reason for the

discharge,” before the plaintiff must ultineit “produce evidence and carry the burden of
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persuasion that the proffered reason is a pretédt.(internal quotation marks omitted). Here,
although they acknowledgedlapplicability of theMcDonnell Douglagramework, §eeMem.
of Law on Behalf of Defs. (“Defs.” Mem.”) 8 (R. No. 32)), Defendants, in essence, argue only
that Plaintiff has failed to meet the test foprima facie case ofstirimination under the ADA,
(see id.at 8-20)° Plaintiff has brought two sorts of diskty claims: (1) a claim for unlawful
termination on account of his dishtyi, record of having a disality, and/or being regarded as
having a disability in violation of the ADAséeAm. Compl. 11 31-32 (Dkt. No. 7)) and (2)
failure to grant Plaintiff reasonable@mmodation in violation of the ADAs¢e id . 33-34).
With regard to the former, in order tary a claim pursuant to § 12112(a)’s proscription
of the “discharge of employees” on “thesisaof disability,”a plaintiff must
show by a preponderance of the evidened: tf1) his employer is subject to the
ADA; (2) he was disabled within the meag of the ADA; (3) he was otherwise
gualified to perform the esstal functions of his jobwith or without reasonable
accommodation; and (4) he suffered adeeemployment action because of his
disability.
McMillan v. City of New York711 F.3d 120, 125 (2d Cir. 201@)ternal quotation marks

omitted);see alsd”’esce v. N.Y.C. Police Depl59 F. Supp. 3d 448, 456 (S.D.N.Y. 2016)

101t merits noting that, in &ir “preliminary statement,” &r explaining their basis for
arguing that Plaintiff failed testablish a prima facie case,f&®dants go on to argue that,
“should the Court determine th&]laintiff has established @rima facie claim, the County
Defendants[] have articulatedegitimate, non-discriminatory motive for their actions—namely,
[P]laintiff's inability to effectively performhis duties was a significant safety concern in a
correctional facility housing appximately 620 inmates at a givéme.” (Defs.” Mem. 1.)
Defendants do not, however, present any argumeihginbrief concerning the second step of
theMcDonnell Douglasramework, but rather argue that Rl#f was a direct threat to safety
within the meaning of the ADA.SeeDefs.” Mem. 15-17.) These are not the same thfg.
Sista v. CDC Ixis N. Am., Inet45 F.3d 161, 171 (2d Cir. 2006) (concluding that terminating an
employee for making a threat ilngates the second step of thieDonnell Douglagramework,
not the direct threat analysis). Because, defiigdine, the Parties do hengage in analysis of
the second/icDonnell Douglasstep, the Court does not undenstdhe issue to be part of the
instant Motion.
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(same). With regard to a faiktto-accommodate claim, a plaffistates a prima facie claim by
demonstrating that:
(1) plaintiff is a person with a disaltyiunder the meaning of the ADA; (2) an
employer covered by the sté had notice offiis disability; (3 with reasonable
accommodation, plaintiff could perform the essential functions of the job at issue;
and (4) the employer has refused to make such accommodations.
McMillan, 711 F.3d at 125-268ge alsdrhomson v. Odyssey House F. App’x —, 2016 WL
3391268, at *2 (2d Cir. June 16, 2016) (sarBmez v. N.Y.C. Police Dep+ F. Supp. 3d —,
2016 WL 3212108, at *5 (S.D.N.Y. June 7, 2016) (sanMost of Defendants’ arguments for
summary judgment are equally aigpble to both claims; therefore, the Court will analyze them

in the manner presented by Defendant.

2. Was Plaintiff Disablew/ithin the Meaning of the ADA?

To begin, “not every impairment is asdbility’ within the meaning of the ADA,”
Kruger v. Hamilton Manor Nursing Hom#&0 F. Supp. 3d 385, 388 (W.D.N.Y. 2014), and an
employee will be said to have a legally cognieatikability in three circumstances—that is, if,
first, he or she has “a physical mental impairment that substally limits one or more major
life activities of suchndividual,” 42 U.S.C. 8§ 12102(1)(A)esond, there is a “a record of such
an impairment,’id. 8 12102(1)(B), or, third, the empleg is “regarded as having such an
impairment” as further described in the statide§ 12102(1)(C). Defendants seek summary
judgment on the grounds that none is applicabfieeDefs.” Mem. 9-12, 18-21.)

a. Did Plaintiff have a suffient “physical or mental impairment”?

With respect to whether Plaintiff had, wittthe meaning of 8§ 12102(1)(A), an actual
disability, the statute and corresponding regoites flesh out the mearg of many of these
phrases: For one thing, “mental impairment[sElude “[a]ny mental opsychological disorder,

such as an . . . emotional or mental illnes&9 C.F.R. § 1630.2(h). Additionally, major life
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activities are statutorily defined to inclutiareathing . . . , concentrating, thinking,
communicating, and working,” 42 U.S.C18102(2)(A), and the Equal Employment
Opportunity Commission’s galations make clear that “[w]hethan activity is a ‘major life
activity’ is not determined by reference to whether it is of ‘central importance to daily life,” 29
C.F.R. 8 1630.2(i)(2). Additionally, underetlapplicable regulains, “an impairment
‘substantially limits’ a major life activity if the ingred person is ‘significdly restricted as to
the condition, manner or duiah under which [he] can perform’ the activityParada v. Banco
Indus. De Venezuela, C,A53 F.3d 62, 68 (2d Cir. 2014) (alteration omitted) (quoting 29
C.F.R. 8 1630.2(j)(1)(ii)). Nevertheless, “[t]term ‘substantially limits—which “is not meant
to be a demanding standard”— is “construeabldty in favor of expasive coverage, to the
maximum extent permitted by the terms of the ADR9 C.F.R. § 1630.2())(1i). Indeed, “[a]n
impairment need not prevent, or significantlysererely restrict, thedividual from performing
a major life activity in order to beonsidered substantially limitingid. 8 1630.2(j)(2)(ii), and an
impairment will not fall outside the statute’s mrotions simply because it is episodic or in
remission (provided the impairment would otherwise substantially limit a major life actiglity),
§ 1630.2(j)(2)(vii), or because it substahyidimits just one major life activityid.
§ 1630.2(j)(21)(viii). Stated more generally, “[a]n impairment is a disability within the meaning
of th[e] section if it substantially limits the ility of an individualto perform a major life
activity as compared to mostgye in the general populationld. 8 1630.2(j)(1)(ii).

In this case, the crux of Defendants’ argutiemot that Plaintiff did not suffer from a
mental impairment—he dideeid. § 1630.2(h)(2) (defining “[p]hysal or mental impairment”
to include “[a]ny mental or gghological disorder”)—but that did not substantially limit a

major life activity, 6eeDefs.” Mem. 9—11). And while Dendants recognize that Plaintiff

16



alleges that “at certain relent times,” Plaintiff's breding, hearing, and abilities to
communicate, work, think clearlgnd concentrate are affecteskéDefs.” Mem. 9—10 (quoting
Am. Compl. T 15)); they argue that these arer&f] symptoms,” and transitory ones at that,
which, if accepted, would “esséalty eviscerate the ADA’s requirement that an impairment
substantially limit an individual’'s abilityo perform a major life activity,’id. at 10). Instead,
Defendants maintain that it woullderefore “appear that [P]laiffts primary contention is that
his panic disorder substantially limits his &ito work” as a correction officer, a proposition
they likewise repudiate on the grounds that Rif&jnf anything, was “limited in his ability to
work as a correction officer,” not indability to work more generally.Sée idat 10-11.)
Therefore, the analysis surrounding whether Bfaimad a condition that “substantially limit[ed]
one or more major life activities,” 42 U.S.€12102(1)(A), can be broken into two sub-
guestions: First, whether those limitations thatendants write off asiere symptoms are
sufficient, and, second, whether Plaintiff'slay to work was substantially limited.

i. Breathing,Concentating, Thinking, and Communicating

Defendants’ argument notwithstanding, Pldfim his Opposition reiterates that his
“panic attacks affect[ed] [his] @ life activities of beathing, being able to concentrate, think,
and communicate.” (Pl.’s Memo bhw in Opp. to Defs.” Motfor Summ. J. (“Pl.’s Opp’'n”) 13
(Dkt. No. 44).) And, indeed, “[najor life activities,”at least as defined by the applicable
regulations, include “breathing, . concentrating, thinking, [andpmmunicating.” 29 C.F.R.

§ 1630.2(i)(1)(i). Therefore, thelexant question is whether @asonable jury could conclude
from the evidence that Plaintiff’'s condition diglbstantially limit[]” Plaintiff's ability to
breathe, concentrate ik, or communicateSee42 U.S.C. § 12102(1)(A); 29 C.F.R.

§ 1630.2())(1)().
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Nearly a decade ago, Congress found that, on the basis of what it thought was errant
Supreme Court precedent, “lowasurts ha[d] incorrectly founidh individual cases that people
with a range of substantially limiting impairmis are not people with disabilities.” ADA
Amendments Act of 2008, Pub. L. No. 110-325, § 2{aj{B2 Stat. 3553. Thefore, in order to
“reinstat[e] a broad spe of protection to be available under the AD#,”s 2(b)(1), Congress,
among other things, specifically rejected the Supreme Court’s decisiayata Motor
Manufacturing., Kentucky, Inc. v. WillianseeADA Amendments Act of 2008, Sec. 2(a)(5),
which had held that the phrases “substantiallyt[]irand “major life activities” “need[ed] to be
interpreted strictly to create a demanding déad for qualifying as disabled,” 534 U.S. 184, 197
(2002). Instead, Congress clanfithat “the primary object attention in cases brought under
the ADA should be whether entities covetsdler the ADA have complied with their
obligations,” and that, accordingl“the question of whether andividual’'s impairment is a
disability under the ADA should not demand extensive analysis,” ADA Amendments Act of
2008, Pub. L. No. 110-325, 8§ (2)(b)(5), 122 Sta8&53, an intent which lives on in the
regulations promulgated by the Eq&ahployment Opportunity Commissiosee29 C.F.R.

§ 1630.2(j)(iii) (directing that the “threshoissue” of whether a putative impairment
“substantially limits’ a major life activityshould not demand extensive analysis”).

With that legal history in mind, the Court cdudes that a reasonable jury could find that
Plaintiff's breathing and abilitie® concentrate, think, and cormamicate, (Pl.’s Opp’'n 13), were
substantially limited. The record contains evitethat Plaintiff was bedeviled by years of panic
attacks that left him confused and struggling to breatBee,(e.g.Pl.’'s Dep. Tr. 43, 45, 103,

108; Josephine Monroe Dep. Tr. 28,) Moreover, the mental imjpaent that gave rise to

these panic attacks is well documented in tieend: Dr. Schild’s patient chart shows that
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Plaintiff had active diagnoses of “[a]goraphohidh panic disorder” and “[a]ttention deficit
disorder of childhood with hyperactivity,” (Lagitdhecl. Ex. K (medical records) 1), noting that
“[Plaintiff] state[d] [that] he ha[d] a 5 year [history] of anxiety and panikcl.’ &t 26)*!

Likewise, the notion that Plaiffthad ongoing medical issuesfigrther underscored by the many
doctor’s notes he submitted in connection with his absence from work, including at least one that
noted that Plaintiff “was seen . . . for an aalitess” and was “advised to remain out of work”

for over half a month. SeeLagitch Decl. Ex. G (medical notes).) On the basis of such evidence,
and applying the generousstiard codified in the post-200@ration of the ADA, this Court

cannot say that any reasonajoley would conclude that Bintiff’'s breathing was not

substantially limited by his mental impairmer8ee, e.gDoers v. Lincare, In¢.No. 14-CV-

3168, 2016 WL 853102, at *5 (M.D. Fla. Mar.2016) (finding “ample evidence that could

allow a jury to find that [the plaintiff] [wdslisabled under the ADA,” where she “suffered from
anxiety and panic disorder foparoximately thirty years,” “receefd] medical teatment for her
anxiety disorder,” which at times “impact[ed]rhability to sleep, concentrate, and socialize,”

and gave rise to a doctor’'s ratequesting certain reliefgarlock v. The Ohio Bell Tel. CaNo.
13-CV-2200, 2015 WL 5730665, at *6 (N.D. Ol8ept. 29, 2015) (denying summary judgment
where the plaintiff “allege[d] his panic attackéeated his ability to tink and interact with

others,” and where he “wasihg treated . . . for insomnia and nightmares and received
medication to treat this condition'pentice v. Farmers Ins. ExgiNo. 10-CV-113, 2012 WL
2504046, at *11 (E.D. Wis. June 28, 2012) (notireg,thdepending on its severity, anxiety may

or may not constitute a disability,” but concluding, “[i]n light of the expansive scope of the

11 plaintiff's patient file bears two sets pge numbers. Page numbers cited by the
Court in the context of this exhibit refer to the thet indicates that it is out of 28 pages total.
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definition of ‘substantial limitation” found in thevised ADA, “a triable isue of material fact
with respect to whether [the plaintiff] [wipdisabled under the ADA’statutory definition”

existed where “[the plaintiff]l was on a leavealfsence from work for approximately nine
months because of his generalized anxietyrdexg panic disorder, and diagnosed depression,”
and where he “received continued medical treatrf@ the symptoms he was experiencing as a
result of these impairments, even toning upon his return back to work?”).

The Court recognizes that thssa litigable onclusion, and reasonable counterarguments
can and were made—although each is unavailingt, Rirs, to be sure, not at all obvious that
the outcome would have been the sgmer to Congress’ action in 200&ee, e.gPrice v.

Mount Sinai Hosp.458 F. App’x 49, 51 (2d Cir. 2012) (mag that, althougH[the plaintiff]
suffered from headaches, abdominal pain, wdagy, insomnia, and panic attacks, which her
psychotherapist identified as symptoms of waelated stress and depses,” and that “these
symptoms caused [the plaintiff] difficulty witthe major life activities of sleeping and eating,”
there was “no evidence [that] show[eddtlithe plaintiff's]impairments wersubstantially
limiting); Martinsky v. City of Bridgepor814 F. Supp. 2d 130, 143-44 (D. Conn. 2011)
(acknowledging that diagnosed “[p]anic [d]isofdiewas “a quite serious disorder” according to
an independent psychiatrist, but concludimgler the pre-revisioADA that, even though the
plaintiff's panic attacks caused him, among othargs, shortness of breath, the plaintiff still
“failed to present sufficient evidence that hiental impairment substantially limited non-work-
related major life activities,” where he couldlstibrk, interact with others, communicate with

his children, and had improved sleegff,d, 504 F. App’x 43 (2d Cir. 2012¥; Treaster v.

12 For whatever it may be worth, the Conadtes that, on appeal, the Second Circuit
assumed for purposes of agpthat the plaintiff iMartinskywas disabled, affirming on
different grounds.See504 F. App’x at 47.
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Conestoga Wood Specialties, Cofgo. 09-CV-632, 2010 WL 2606479, at *30 n.20, *31 (M.D.
Pa. Apr. 29, 2010) (granting summary judgnmerthe defendant undéhe pre-amendment

ADA, even though an affidavit from the plaintgfdoctor indicated théthe plaintiff's panic
disorder affected the plaintiffdaily functioning including but ndimited to her ability to sleep,
concentrate, focus and interact with otheosy'the grounds that, whilett{e doctor’s] affidavit
support[ed] an inference that the plaintiff's inmp@ent affected [those abilities],” there was
“nothing in [the] affidavitthat would reasonably suppe@nt inference that [those]

abilit[ies] . . . [wereJsubstantially limited”) adopted by010 WL 2606481 (M.D. Pa. June 25,
2010). However, Congress did take actemmg Plaintiff's burde is now lighter.

Second, it is true, as intimatbg Defendants’ reply paperseeDefs.” Reply 2—-3), that
authority exists suggesting that]purts in the Second Circuit hagensistently held that when a
plaintiff fails to offer any medical evidencalsstantiating the specific limitations to which he
claims he is subject due to his condition, hencd establish that he désabled within the
meaning of the ADA,Baerga v. Hosp. for Special SurgeNo. 97-CV-230, 2003 WL
22251294, at *6 (S.D.N.Y. Sept. 30, 2003it¢rnal quotation marks omittedee also Anderson
v. Nat'l Grid, PLGC 93 F. Supp. 3d 120, 136 (E.D.N.Y. 2015) (sanig}s also true that such a
principle may, in certain circumstances, warrsunhmary judgment wheronly the plaintiff's
say-so links his panic disadto his limited abilities to work and concentraBeeRussell v.
Phillips 66 Co, — F. Supp. 3d —, 2016 WL 1651820, at *5 (N.D. Okla. Apr. 25, 2016)
(granting summary judgment to the defendant whikee plaintiff “claim[ed] that he ha[d] been
diagnosed with major depressive disorder and panic disorder, and [that] th[o]se conditions
impair[ed] his ability to sleep, breathe, conicate, and work,” butvhere the plaintiff's

“arguments on th[e] issue [were] very general,” where he “[did not] malk]e any attempt to link
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[his] allegations to the evidence in the summadgment record,” and where “the medical
evidence [did] not support his allegations”). Heee the testimony of Plaintiff—and, for that
matter, his wife—is not all that he offered. tha contrary, Dr. Schild’'s medical records lay
bare Plaintiff's diagnoses, includirgoraphobia with panic disorderSegeLagitch Decl. Ex. K
(medical records), at 1.) One struggles to ustdad how the “term ‘substantially limits™ could
be other than a “demanding standard,” 29 C.B.B630.2(j)(1)(i), if the Court were to find it
unmet despite testimony from a plaintiff and hiife concerning a platiff's panic attack
symptoms, geePl.’s Dep. Tr. 43, 45, 103, 108; Josephitenroe Dep. Tr. 18, 27), coupled by
two documented, relevant diagnosegel.agitch Decl. Ex. K (medal records), at 1), a
medication regime for the treatmergeéDr. Schild’s June 13, 201Ztter), significant time off
work including for an “acute illness,5éelLagitch Decl. Ex. G (medal notes)), and a treatment
regimen that continued at least thgbuhe date of Platiff's deposition, éeePl.’s Dep. Tr. 41).

Finally, it is also true thahere may be a conceptuascbnnect between concluding that
Plaintiff was disabled byirtue of his difficulty breathing gemally at home and at work, (Pl.’s
Dep. Tr. 47), when the crux of Plaintiffawsuit is that he was disabled f@ork purposes,
giving an intuitive appeal to the notion that Rtdf complains not about his disability that
mattered for work purposes, but about symptoms more genesaibpéfs.” Mem. 10).
However, that is simply what the law requiréie substantial limitation requirement is not a
demanding one, 29 C.F.R. 8 1630.2(j)(1)(i), #mel Second Circuit long ago rejected the
proposition that “there must be a causal linkngen the specific contithtn which limits a major
life activity and the amommodation requiredFelix v. N.Y.C. Transit Auth324 F.3d 102, 104
(2d Cir. 2003). So recognizintihe Court is not persdad that, even if tiwould appear that

[P]laintiff's primary contention ishat his panic disorder substatitidimits his ability to work,”
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(Defs.” Mem. 9-10), this somehow militates agghiconcluding that his breathing could have
been substantially limited by his disorder in anmer that matters for purposes of this lawsuit
too.
ii. Working

The story is different witlhespect to whether the evidence permits the conclusion that
Plaintiff's condition substantially limited his abilitp work. In moving for summary judgment,
Defendants, purporting to quote 29 ®RF8 1630.2(j)(3)(i), stress thah order to establish that
[his] ability to work is substantially limited kyis panic disorder ano/ ADHD,” Plaintiff would
have to “demonstrate that he igraficantly restricted in the ality to perform either a class of
jobs or a broad range of jobs in variougssles as compared to the average person having
comparable training, skills[,] and abilities(Defs.” Mem. 10 (internal quotation marks
omitted).) In opposition, Plaintiff argues thatso doing, “[D]efendants cite to regulatory
language that has been deleted from the régnkand is no longer thoritative,” and that
“[tlhe enactment of the ADAAA letb corresponding changes in ned@t regulations,” such that
“[8] 1630.2 no longer requires a plaintiff seekingety upon an impairedbility to ‘work’ to
prove that she is restricted in the ability to perfaither a class of jobs or a broad range of jobs
in various classes.” (Pl.’s Opp’n 13 (somtemal quotation marks omitted).) While he is
correct that 8§ 1630.2 no longesntains that languageee29 C.F.R. § 1630.2, Plaintiff ascribes
too much significance to that change. Inti€¢the EEOC Interpretive Guidance, which the
Second Circuit has treates authoritative Krachenfels v. N. Shore Long Island Jewish Health
Sys, No. 13-CV-243, 2014 WL 3867560, at *14 n.11 (E.D.N.Y. July 29, 2014) (ditogille
v. Staten Island Univ. Hosdl96 F.3d 89, 99 (2d Cir. 1999)), stilbtes today that, in the “rare

cases” where a plaintiff “has a need to demorsstiat an impairment substantially limits him or
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her in working,” he or she “can do so by showingttihe impairment substantially limits his or
her ability to perform a class fufbs or broad range of jobswarious classes as compared to
most people having comparable training, skillg] abilities,” and has fther characterized the
removal of such language from the regulationseirg “consistent witlthe fact that no other
major life activity receives special attention in tegulation, and with theatt that, in light of

the expanded definition of disaibyl established by the Amendments Act, this major life activity
will be used in only very targeted situation29 C.F.R. Pt. 1630, App. This observation has led
other courts to convincingly concla that “the test for determitg whether a person’s ability to
work was substantially impaired has not changdtdchenfels 2014 WL 3867560, at *14 n.11,
see alsdtevens v. Rite Aid CorfNo. 13-CV-783, 2015 WL 5602948t *7—8 (N.D.N.Y. Sept.
23, 2015) (samegppeal filed No. 15-3491 (2d Cir. Oct. 30, 2015klere, Plaintiff has pointed

to no evidence in the record sufficient to conclude that his “impairment substantially limits
his . . . ability to perform a class of jobs or Wtgange of jobs in varioudasses as compared to
most people having comparable training, skdisd abilities.” 29 C.F.R. Pt. 1630, App.
Because “[t]he purpose of summary judgmentis.. . . to narrow the issues for triaGtaves v.
Chubb & Son, In¢.No. 12-CV-568, 2014 WL 1289464, at {B. Conn. Mar. 31, 2014), the
Court concludes that Plaintiff hast raised a genuine dispute oftaréal fact as to whether his
impairment limited his ability to work.

b. Was Plaintiff “Regarded Aslaving an Impairment under the ADA?

Defendants also move for summary judgmenhé&extent that Plaintiff claims that he
was “regarded as” having an impairment under the ADBeeDefs.” Mem. 18-19.) A plaintiff
meets the requirement of “being regardetiasng such an impairment” if he or she

“establishes that he or she heen subjected to an action pitwted under this chapter because
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of an actual or perceived physi@almental impairment whether not the impairment limits or
is perceived to limit a major lifactivity,” although not if the imgirment is trasitory—that is,
when it has an actual or expected duratiosiximonths or less—and minor. 42 U.S.C
8§ 12102(3)(A)—(B); 29 C.F.R. 8 1630d2(1)(ii1), (9)(2). “Whether tk impairment at issue is or
would be ‘transitory and minor’ is to betdemined objectively.” 29 C.F.R. § 1630.15(f).
“[T]he ‘regarded as’ prong of the definition ofsability . . . does not require a showing of an
impairment that substantially limits a major lifetigity or a record of such an impairment.” 29
C.F.R. § 1630.2(g)(3).

Here, there is sufficient evidence from whicjugy could conclude it Plaintiff suffered
from an “actual or perceived . . . mental impairmengéd, e.g.Mele Dep. Tr. 53 (“*Q. Did
Colonel Orsino indicate to you thia¢ felt that Mr. Monroe could nalo his job? A. Yes.”).)
That is sufficient to preclude summary judgme®ee Hilton v. Wright673 F.3d 120, 129 (2d
Cir. 2012) (finding it “clear” thatto defeat summary judgmemn the “regarded as” issue, the
plaintiff “was only required t@aise a genuine isswf material fact about whether [the
defendants] regarded him as havinmental or physical impairment§ee alsdarcy v. City of
New YorkNo. 06-CV-2246, 2011 WL 841375, at *1, *4 (E.D.N.Y. Mar. 8, 2011) (denying
summary judgment on question of whether thenpifalieutenant in the police department was
“regarded as” suffering from alcoholism where tteputy chief told the plaintiff that he
“suffer[ed] from the same disease as [the dgphtef’s] brother”). Summary judgment is

therefore deniedf

B Indeed, Defendants’ argumesdncerning the “regarded’gsrong is half-hearted at
best, arguing only that Plaifftivas not subject to an adwe employment action (to be
addressed later) and that a failure-to-accommadaie cannot be predicated upon a “regarded
as” theory (true enougkee29 C.F.R. 8§ 1630.9(e), but hardly dispositive of Plaintiff's disability
discrimination claim). $eeDefs.” Mem. 18-19.)
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c. Was There A “Record Of” Plaintiff’'s Disability?

“An individual has a record of a disabilifythe individual has a ktory of, or has been
misclassified as having, a mental or physical impairment that substantially limits one or more
major life activities.” 29 C.F.R§ 1630.2(k)(1). “Whether andividual has a record of an
impairment that substantially limited a majoel#ctivity [is to] be construed broadly to the
maximum extent permitted by the ADA and should not demand extensive analgsis.”

8 1630.2(k)(2). “An individual will be consideréa have a record of a disability if the

individual has a history of ampairment that substantially limited one or more major life
activities when compared to most people in the general population, or was misclassified as
having had such an impairmentd. As the EEOC has explained, “[t]he intent of this provision,
in part, is to ensure that people are not discratad against because of a history of disability,”
although “[the] provision also ensas that individuals are not drgminated against because they
have been misclassified as dikal.” 29 C.F.R. Pt. 1630, App. “The impairment indicated in
the record”—which may include “education, medica employment records”—"must be an
impairment that would substantially limit one or m@f the individual's major life activities.”

Id.

Here, Defendants argue that Plaintiff cannot establish a satisfaetorg rof disability
because there was nothing in his doctor’s notestftablished that he walisabled within the
meaning of the ADA. SeeDefs.” Mem. 19-20 (citing LagitcBecl. Ex. G (medical notes); Dr.
Schild’s June 13, 2012 Letter).) That position, however, demands too much from a doctor’s
note. In Dr. Schild’s June 13, 2012 note, he witbat Plaintiff’'s “[w]orking diagnoses are Panic
Disorder with Agoraphobia and Attenti@eficit Hyperactivity Disorder.” $eeDr. Schild’s

June 13, 2012 Letter.) Additionally, he explaitiegt Plaintiff was “on medication to reduce
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anxiety and panic, as well as enhagcattention and concentration.Id() It is true that, reading
his letter, one wouldot know what “major life activit[};” 29 C.F.R. 8 1630.2(k)(1), was
substantially limited. But a reasdna jury could conclude from his letter that Plaintiff had a
record of disability that limitedomemajor life activity. This is so for two reasons. First, as a
practical matter, the Court is skeptical thetny doctors’ notes woularovide that level of
specificity, and, to insist upon it anyway wdule hard to square with the “[b]road
construction,’see29 C.F.R. § 1630.2(k)(2), appdl to the record inquingf. E.E.O.C. v.

Midwest Reg’l Med. Ctr., LLCNo. 13-CV-789, 2014 WL 3881418, % (W.D. Okla. Aug. 7,
2014) (finding a record of a disability spied where the employee’s doctor’s letter
“disclosed . . . that he was treating [#raployee] for a carcinoma on her temple with
radiation”). Second, the EEOC’s@mpretive guidance is instructivnsofar as it provides an
example of a satisfactory recastidisability for purposes of th prong. There, the EEOC notes
that “the ‘record of’ provision would protect amdividual who was treéad for cancer ten years
ago but who is now deemed by a doctor tdrbe of cancer, from discrimination based on that
prior medical history.” 29 C.F.R. Pt. 1630p\ Although the averagmedically lay employer
almost certainly would understd that cancer is a serious nmaalicondition, it is hardly obvious
to the Court that the typicaemployer would be able to suise what major life activity any
given form of cancer would substally limit. The fact thathe EEOC regarded a record of
earlier cancer—full stop—as suffasit to discharge the “record of’ requirement without further
discussion as to the extent to which that reampacked the substantial limitation on a major
life activity suggests that such sgamty in the record need ndite found. Third, it bears noting
that an earlier version ofédlEEOC’s administrative guidance, in force until May 23, 2011, read:

The fact that an individual has a recordefng a disabled veteran, or of disability
retirement, or is classified as disabked other purposes does not guarantee that
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the individual will satisfy the definition of “disability” under part 1630. Other
statutes, regulations and pragrs may have a definition of “disability” that is not
the same as the definition set forth in the ADA and contained in part 1630.
Accordingly, in order for an individual ko has been classified in a record as
“disabled” for some other purpose to lmnsidered disabled for purposes of part
1630, the impairment indicated in the retamust be a physical or mental
impairment that substantially limits ore@ more of the idividual's major life
activities.
29 C.F.R. Pt. 1630, App. (pre-May 23, 2011 versidtyikingly, the version of this language in
force between May 24, 2011 and January22d4, contains no such languagee?29 C.F.R. Pt.
1630, App. (version between May 24, 2011 and Jark@rg2014). Because thedter applies to
this casegf. Coale v. Metro-N. R.R. CaNo. 09-CV-2065, 2014 WL 975721, at *12 (D. Conn.
Mar. 12, 2014) (“The Interpretive Guidance. effective through May 23, 2011 ... .is
applicable to the case at bar giibe dates in which lalelevant eventobk place.”), the Court
takes its deletion of its predecess@dmonition to suggest thaburts are not to be overly
punctilious in insisting upon an untetic degree of specificity idoctors’ notes.Therefore, the
Court declines to conclude that thisaisase where “[the] plaintiff has not provided
any . . . [medical] evidence . . . that [his] ability to perform [major life activities] . . . was
substantially limited when compat to the general populatiorGraham v. Three Vill. Cent.
Sch. Dist, No. 11-CV-5182, 2013 WL 5445736, at *15[EN.Y. Sept. 30, 2013) (internal

guotation marks omitted), and denies sumnadgment as to the “record of” prong.

2. Was Plaintiff Qualified To Perforihe Job’s Essential Functions, Even If
Only With Reasonable Accommodation?

Defendants next seek summary judgmentengrounds that “[Plaintiff] cannot prove
that he was qualified to perforthe essential functions of his job, whether with or without
reasonable accommodation.” (Defs.” Mem. 1&.jjualified individual wthin the meaning of

§ 12112(a) is one who, “with or without reaabie accommodation, can perform the essential
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functions of the employment position that [he cg]dtolds or desires.” 42 U.S.C. § 12111(8).

In addition, an employee may be found unqualifchis or her position because he or she
“pose[s] a direct threat to thedlth or safety of other individugain the workplace.” 42 U.S.C.

§ 12113(b):* There is no serious questithat, apart from his disdiby, Plaintiff was qualified

for his position as a correction officer. Therefahree subsidiary questions inhere in the
“qualified individual” inquiry in this case: (1) what the essial functions of Plaintiff’'s position
were, (2) whether Plaintiff, if only with reasable accommodation, could perform them, and (3)
whether Plaintiff may still be unqualified for his positibecause he was a direct threat to safety.

The Court will walk through eaabf these questions in turn.

¥ The relevant statutory language provides tftfite term ‘qualification standards’ may
include a requirement that an iadiual shall not pose a direct #at to the health or safety of
other individuals in the workplace.” 42 U.S&12113(b). The phrase “qualification standards”
does not appear in the definitiorr the phrase “[q]uéied individual,” see42 U.S.C.
§ 12111(8), and the “direct threatiquiry has been characterizasl an affirmative defensgge
Chevron U.S.A. Inc. v. EchazapB6 U.S. 73, 78-79 (2002)pvejoy-Wilson v. NOCO Motor
Fuel, Inc, 263 F.3d 208, 222 (2d Cir. 2001). HoweV§in light of the nexus between the
essential functions element and the direct thdeégénse, many courts singularly analyze the
issue,”Makinen v. City of New York3 F. Supp. 3d 676, 694 (S.D.N.Y. 201gBe also
Craddock v. Little Flower Children & Family Servs. of NNo. 12-CV-5062, 2016 WL
755631, at *9 (E.D.N.Y. Feb. 25, 2016) (same). Harally gives way to the question “as to
which party bears the burdenmving or disproving that an grloyee poses a direct threat,”
Sistg 445 F.3d at 170 n.3, a question whicimains open in the Second CircsigeMakinen 53
F. Supp. 3d at 694 n.6 (“The [c]ourt is mindful titas an open question in th[e] [Second]
Circuit whether the plaintiff or defendantdys the burden of proof on the direct threat
issue . ..."”). Thisis a hard questioomparePollard v. Drummond CopNo. 12-CV-3948,
2015 WL 5306084, at *6 (N.D. Ala. Sept. 10, 20{% the Eleventh Circuit, the employee
retains at all times the burden of persuading thegither that he was notdarect threat or that
reasonable accommodations were available.”r@ltan and internal quotation marks omitted)),
with Nutall v. TerminalsNo. 14-CV-4738, 2015 WL 9304350,*&t (N.D. Ill. Dec. 22, 2015)
(“A defendant moving for summary judgment f{lre Seventh Circuithears the burden of
showing that the evidence on the question ofctlifiereat is so one-sided no reasonable jury
could find for the non-moving party.” (alteratiand internal quotation marks omitted)), but one
that the Court need not and therefore does not answer.
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a. What Were The Job’s Essential Functions?

In general, the phrase “essential functidinseans the fundamental job duties of the
employment position the individualith a disability holds or dess,” but “does not include the
marginal functions of the position.” 29 C.F£1630.2(n)(1). The EEOC has further explained
that “[a] job function may be considered esséifitinany of several reasons, including” because
“the position exists is to perform that furgii” there is a “limitechumber of employees
available among whom the performance of tbhatfunction can be disbuted,” “[tjhe function
[is] highly specialized so thatehincumbent in the position is hired for his or her expertise or
ability to perform the particular fution,” or for other reasons entirel\seeid. § 1630.2(n)(2).
Although Congress specifically mandated that “cderstion shall be given to [an] employer’s
judgment as to what functions of a job are esak’hand that “a writterjjob] description before
advertising or interviewing apgiants for the job . . . shall be considered evidence of the
essential functions of the job,” 42 U.S.C. § 1211148 als®9 C.F.R. § 1630.2(n)(3)
(identifying same consideratis), the EEOC’s regulationssalidentify as relevant
considerations “[tlhe amoupf time spent on the job perining the function,” “[tlhe

” o

consequences of not requiring the incumhemterform the function,” “[tlhe terms of a
collective bargaining agreement[tlhe work experience of pagicumbents in the job,” and
“[t]he current work experiencef incumbents in similar jobs 29 C.F.R. § 1630.2(n)(3)(iii))—
(vii); see also Snowden v. Trs. of Columbia Ur¥2 F. App’x 7, 9 (2d Cir. 2015) (noting same
factors). In conducting this awais, “[u]sually, no one listed famt will be dispositive,” and a
court is to “conduct a fact-spedafinquiry into both the employes’description of a job and how

the job is actually péormed in practice.”"McMillan, 711 F.3d at 126 (internal quotation marks

omitted).
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In this respect, Defendants argue that theérsal functions of thpb for the position of
correction officer are set forth in the Orar@eunty Class Specification for such position.”
(Defs.” Mem. 13 (citing Lagitch Decl. Ex. Z (“Job Description!y.)And, indeed, that Job
Description indicates as a “tiisguishing feature[] of [the mition]” the responsibility, on
assigned shifts, for “the careyistody[,] and controldf the Jail’'s inmatessg€eJob Description
1), language that Plaiffthimself has repeateds€ePl.’s Dep. Tr. 28). Té& Job Description also
lists 16 “typical work activitie$ including “[m]aintain[ing] secuty at assigned posts throughout
the Correctional Facility,” which includes “mak]ing] timely rounds of assigned housing units.”
(SeeJob Description 1.) The Jakescription further identifieas “full performance knowledges
[sic], skills, abilities[,] and personal charactéds” such traits as “mental alertness,” “good
judgment,” and “reliability.” Seed. at 2.)

For his part, Plaintiff doesot quibble with Defendantiglentification of his job’s
essential functionsséePl.’s Dep. Tr. 28 (“Q. And whatere your duties as a correction
officer? A. Care, custody[,] and control of thenmtes.”)); rather, he objects to the extent that
the gloss Defendants put on these words foresltse possibility that his job could be
restructured to give him the topn to work with a reduced nurabof inmates, as Dr. Schild
recommendedc{. Dr. Schild’s Aug. 14, 2012 Letter (notingatithe risk of panic attacks could

be reduced if Plaintiff wertassigned dorms of [fewer] than 30 inmates, and which do not

15 Even though the applicable regulation ref® “[w]ritten job descriptions prepared
before advertising ointerviewing applicant$or the job,” 29 C.F.R§ 1630.2(n)(3)(ii) (emphasis
added), this language is notimsurmountable impediment to considerations of other job
descriptions written by an employseeeid. 8 1630.2(n)(3)(i) (referring to the “employer’s
judgment” as to which job functions are essentsdg alsd-lieger v. E. Suffolk Boceblo. 13-
CV-6282, 2016 WL 3527519, at *13 n.10 (E.D.N.¥ing 23, 2016) (acknowledging that “[t|he
record [did] not indicate wheththe] job description was prepat before interviewing [the]
[p]laintiff,” but “consider[ing] thejob description as evahce of [the employer’s] judgment as to
the essential functions of the teaching assistant position”).
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contain minors”)see alsd’l.’'s Opp’n 18-19 (“Defendants argufigt [P]laintiff could not
perform the essential job functions of his positiom &0 at the OC Jail and imply that . . . that
the main essential job function to serve as a QBea®C Jail is that all COs be able to work in
assignments, at all times, with the largest numberroétes (i.e., fifty-six [56] or more) in their
housing units, which is also false.”)). To the cant, Plaintiff argues thdthe record . . . is
permeated by evidence that, after plaintiffeted his panic attack on August 14th, . ..
defendants [could] have . . . resggn[ed] [Plaintiff] on a temponabasis [to] a post with a lesser
number of inmates and with[duhinors . . ..” (Pl.’s Opp’n 19.) Although, from this,
Defendants glean that “[P]laintiff argues . . . timmhate contact [was] not an essential function
of the job of a correction officer at the OCSDefs.’ Reply 5), the Court does not understand
there to be a serious dispute to be found withimeeithe Parties’ submissions or the record that
custody, control, and care of inmates was anngisgéunction of the position—and one which at
least sometimes required inmate contact.

Conceptually, Plaintiff may yet be unaliteperform the essential functions of his
position if they included workingh dorms that contained at least 30 inmates or minors. Here,
the evidence in the record simply does not bearghoposition out. This is so for two reasons.
First, a reasonable jury calitonclude on the basis lois evidence that Plaintitfould work in
such a dorm and that his pamittack of August 14, 2012 was alperration: After all, the
evidence reflects that, despbeing hired in 2001s€eLagitch Decl. Ex. C (offer letter)), and
having had his condition sine least roughly a ye&eforethen, éeeJosephine Monroe Aff.

1 3), the panic attack of August 14, 2014 wasigudar event, even if unhelpfully preceded by
numerous absencesgeDefs.’ 56.1 § 15; Pl.’s 56.1 § 15). Gua conclusion would be further

consistent with Dr. Schild’s (admittedly pre-panic attack) June 13, 2012 view that, within a
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week, Plaintiff could “return téull duty,” (Dr. Schild’s Junel3, 2012 Letter), and his August
14, 2012 conclusion that “[Plaintiffyas ready to return to wkaf' (Dr. Schild’s August 14, 2012
Letter) and that his proposed assignmem¢s$s daunting dorms was perhaps a prophylactic
precaution, rather than an actual medical necességD. Schild’s Augus14, 2012 Letter (“I
feel the risk of future, similagpisodes can be reduced if [Pléfhis assigned dorms of [fewer]
than 30 inmates, and which do not contain nsriQy. This latter proposition is further
corroborated by Dr. Schild’s August 20, 2012 notPlaintiff’s file that he was “O.k. to return
to work, full duty.” (Lagitch DeclEx. K (medical records), at 25.)

Second, a reasonable jury could also conctbhdecorrection officex could provide “the
care, custody[,] and contro8if the facility’s inmates,deeJob Description 1), without finding
themselves in such dormsf.(Jones Dep. Tr. 58-59 (noting thae thail “[could not] change in
and out [correction officers serving] in thenebhouse” because correction officers there “have
too many responsibilities” and that they therefongght be there for a number of years before
they rotate back out”); Mele Dep. Tr. 32 {imgy that there was “a permanent spot” for a
correction officer in the warehouse and that gragition entailed “dealingith a lot of outside
entities” such as “building grounds[] [and] maiméace”)). At bottom, the Court is certainly
mindful that “a court must give considerablieference to an emplayg judgment regarding
what functions are essential fomgee in a particular position3hannon v. N.Y.C. Transit Auth
332 F.3d 95, 100 (2d Cir. 2003) (alteration andrirdequotation marks omitted), logic that, the
Court thinks, is only more compelling wheess, here, safety risks and an element of
unpredictability doubtlessly figure into the jalf, Bruzzese v. Lyn¢iNo. 13-CV-5733, 2016
WL 3220986, at *5 (E.D.N.Y. June 8, 2016) (“Sificaant deference [on the essential function

guestion] is especially appraogte in a situation involving law enforcement agency, where a
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mistake may contribute to an erosion in theljgibtrust in governmet, cost the state a
significant amount of money post hoc litigation, and result the loss of innocent life.”),
appeal filed No. 16-2775 (2d Cir. Aug. 8, 2016). But testimony from Defendants’ own
employees indicates that at least some positeaqgired less contact with inmates, and there is
nothing in the record that compelee Court to conclude, at this stage, that maintaining “care,
custody/,] and control” of inmasenecessarily entails interactimgth more than 30 inmates at a
time or with minors. Because &sue of fact exists as to whet the job’s “essential functions”
included such substantial inmate contaammary judgment is inappropriate.

b. Could Plaintiff Perform, i®nly With Reasonable Accommaodation?

According to Plaintiff, reassigning Plaiff on a temporary basis to a post with fewer
inmates and no minors was a “reasonable acamation” which would have enabled him to
perform his job. $eePl.’s Opp’'n 19-20.) Even if Plaintiff, as of August 14, 2012 could not
perform the essential functions of his jobhwaitit help, there is &ast a factual dispute
surrounding whether Defendants could have restslgraccommodated Plaintiff in a manner that
would ensure his ability tdischarge his job duties.

The statute and regulations provide furtheidance for determining what counts as a
reasonable accommodation. The relevant reguléatyexplains that the term “reasonable
accommodation” refers to, among other thingsy]{difications or adjustments to the work
environment, or to the manner or circumstanggger which the position held or desired is
customarily performed, that enable an individudh a disability who is qualified to perform the
essential functions of that position.” 29 GRF§ 1630.2(0)(1)(ii). Eaxmples of reasonable
accommodation include “job restrucing, part-time or modifiedork schedules, reassignment

to a vacant position, acquisition or modificatioreqgiipment or devices, appropriate adjustment

34



or modifications of examinations, training matesiat policies, the provision of qualified readers
or interpreters, and other similar accommodationgdividuals with disabilities.” 42 U.S.C.
8§12111(9)see als®?9 C.F.R. 8 1630.2(0)(2) (same). Wha court is certainly to “avoid
deciding cases based on unthinkiefiance on intuition about thmethods by which jobs are to
be performed,McMillan, 711 F.3d at 126 (internal quotatiorarks omitted), “[a] reasonable
accommodation can never involve the elimioatof an essential function of a jolghannon

332 F.3d at 10Gsee alsdMineweaser v. City of North Tonawanddo. 14-CV-144, 2016 WL
3352046, at *9 (W.D.N.Y. Mar. 21, 2016) (samajppted by2016 WL 3279574 (W.D.N.Y.
June 15, 2016). Likewise, “the ADA does not reguireating a new position for a disabled
employee,'Graves v. Finch Pruyn & Cp457 F.3d 181, 187 (2d Cir. 2006), nor does the ADA
require an employer to create awlgyht duty version of a positiosee Francis v. Wyckoff
Heights Med. Ctr No. 13-CV-2813, 2016 WL 1273235,*46 (E.D.N.Y. Mar. 30, 2016)

(“[T]he ADA did not require [the employer] toeate a new light duty rotation specifically to
accommodate [the] [p]laintiff claimed disability.”)see also Clarke WVhite Plains Hosp—

F. App’x —, 2016 WL 3007172, at *1 (2d Cir. M&p, 2016) (noting that the defendant was not
“required to create a new [light dutgbsition to accommodate [the plaintiff|'\Whitfield v. Am.
Storage & Transp., IncNo. 12-CV-1622, 2014 WL 204705, at *1 (E.D.N.Y. Jan. 16, 2014)
(agreeing that a “defendantrist required to create a newHit-duty position to accommodate
[the] plaintiff's physical limitations” (altetéons and internal quotation marks omitted)¥;d,

588 F. App’x 58 (2d Cir. 2014). In establisgi“the existence of some accommodation that
would allow him to perform the essential funaisoof his employment” a plaintiff “bears the

burdens of both production and persuasiad¢Millan, 711 F.3d at 126 (alterations omitted).
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Here, there is ample evidence that someddiight duty” customexisted at the Jail.
Sergeant Kiszka, for instance, testified thattti were on light duty, you got placed in certain
places,” for instance, “[p]osts that were ilied inmate contact.” (Kiszka Dep. Tr. 21.)
Likewise, Undersheriff Jones testified, when askdeéther, prior to Plaitiff's separation from
the Jail, “there was any discussion as togiving [Plaintiff] a reasonable accommodation for
any kind of mental disability or mental condit,” that “[the Jail] [does not] have reasonable
accommodation[;] [it] ha[s] light duty.” (Jones Dep. Tr. 36.But the evidence in the record
suggests that the Jail’s practice was not limitedonsidering requests for light duty following
injuries, as described in the OCSO'’s “Onty/Off-Duty Injury Temporary Light Duty
Reporting, Documenting|,] arfrocedures” guidelines SéeLight Duty Policy.) To the
contrary, Undersheriff Jones testified that heot[ld] recall times when the state police would
assign investigators to a dgsk, say[,] during the court of a very ugly divorce where there

[would be] a lot of stress and children [sic] dm@ncial issues.” (Jones Dep. Tr. at 38.)

16 Appropriately, Defendantsozinsel objected to this quiest, quite likely because it
calls for testimony as to a legal conclusi@f. Cameron v. City of New Y098 F.3d 50, 62
(2d Cir. 2010) (“[W]itnesses may not presegtimony in the form adiegal conclusions.”
(internal quotation marks omittgd Even if Plaintiff's counsl’s question was not wholly
appropriate, Undersheriff Jonesibsequent excursus on the’ddight-duty policies plainly
could be put in an admissible form at trial, because asking about Undersheriff Jones’ familiarity
with the Jail’s light-duty policy is glinly within his personal knowledge&ee, e.gJohnson v.
Barney 360 F. App’x 199, 202 (2d Cir. 2010) (notin@tiprison employee could “testify as a
lay witness regarding the policies and practmethe prison because he had personal knowledge
of such policies and practices through hisrgday experiences as an employee there”).
Applying this same principle, admissibleidence cannot be found in those portions of
Undersheriff Jones’s depositiomfiscript in which he expounds on what he takes to be the
meaning of “reasonable accommodation,” positirad the phrase refers to a request for a
permanent placement to another position aatighanting reasonabé&Ecommodations would
have an “obvious operational impact” upon lemforcement, inasmuch as “if you have a
hundred police officers, and a certain segmeihef are receiving reasonable accommodation,
sooner or later, you run out of lpe officers that can get in tloe®ntrol [sic] car and go out and
patrol.” (Jones Dep. Tr. 42—-43.)
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Elaborating, Undersheriff Jonsaid that “[t|hey would providemployment for an employee . . .
that didn’t require [the eployee] to go out in public and do centéhings,” and that his practice
was “a short-term ability to get over a humpldl.Y Undersheriff Jones described this as an
intermittently informal enterprise, explaining that he was “pretty sure that[,] from time to time, a
lieutenant or a captain or someone in authgwyuld] provide a diffeent work station to
accommodate someone who has a bum kneeas] [going through a divorce or a breakup or a
death in the family thing, or a whole host ohtys th[at] [a]ffect . . . employees,” and that
applicants “[did not] necessarily have to submit paperwork for that consideration,” with such
accommodations instead being “done on ah@dbasis by . . . supervisorsid.(at 39)

Similarly, Lieutenant DiMarco also testildo an informal arrangement under which
correction officers could be switched into less demanding positions on a short-term basis when
necessary. Specifically, he testified that, “[ijeth was an officer that was experiencing a family
problem, a stressful situationdaath in the family, anything dh [Lieutenant DiMarco] may
have discussed with [the offidean [Lieutenant DiMarco’s] secuyi rounds, [he] would,” in his
discretion, “try to give [him or her] a less-émisive post the following day.” (DiMarco Dep. Tr.

22.) Likewise, where an officémdicated that he or she was fiotentally” “a hundred percent,”
Lieutenant DiMarco would “tryo give them a break.”Id. at 28.) Indeed, although Lieutenant
DiMarco testified that he did noecall situations when hdught Plaintiff was not “a-hundred-
percent mentally fit,” DiMarco nevertheless tastifthat he had actually given Plaintiff units
with fewer inmates. See idat 24, 29.) Like Undersheriff Jones, Lieutenant DiMarco also
testified that, where officers were unable to perf a job due to injury, they could apply for

“light-duty status” throgh the administration.Sged. at 27, 41.) SergeaKiszka also testified

that “[a] lot of the correctionfficers always came to [the] seants and asked . . ., [|Can you,
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maybe, put me in Delta Control, because it wasasier spot, or Medica[?’]” (Santos Decl.
Ex. 5 (“Kiszka Dep. Tr.”), at 20.)

Even apart from the informal accommodatsituation that existed in the prison,
transferring officers from one role to another \wasdly out of the ording. For instance, there
was a “visiting post” position, tavhich officers were not permangnassigned but would rather
“rotate[] through,” éeeMele Dep. Tr. 20), perhaps “serv[ing] . for a number of years, and
[then] . . .mov[ing] on to othgrosts,” (Jones Dep. Tr. 55). Captadele testified that Colonel
Orsino would solicit interest imarious positions from the offers who would then bid on them,
but that no criteria would besed to fill the spot. SeeMele Dep. Tr. 21-22.) Likewise, when an
officer requested to be placed in a particulait for any reason, Sergeant Kiszka testified that,
“for the most part,” the shift commander or lienmant would honor the request, as long as it was
on a limited basis. SeeKiszka Dep. Tr. 21.)

And, indeed, there was a wide variety of spolsitions within the facility: For instance,

Captain Mele could recall ones“[p]rograms,” “booking,” “recads,” “lobby,” “housing unit,”

” o ” o

“housing center,” “[m]edical fiicer,” “security control,” “[slupply,” and “warehouse.” (Mele

Dep. Tr. 25-26.) These positions varied among themselves meaningfully: For instance, records
apparently entailed relatively limited inmate contact, inasmuch as an officer in that position
would interact with inmates wheajuestions arose, but it wapasition for which officers would

have to qualify. $eeMele Dep. Tr. 29-31.) “Programs”qeired officers to interact with
educators—"in effect, . . . run[] an in-house aitdive high school.” (Jones Dep. Tr. 56.) In
contrast, the lobby positiarequired an officer to baveapon certified.” $eeMele Dep. Tr. 31.)

Different still was the warehouse position, whiCaptain Mele understood had a “permanent

spot.” SeeMele Dep. Tr. 32.) Despite these was positions, however, there was also
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testimony that “[correction officers’] primary tafkas] working housing units.” (Mele Dep. Tr.
17.) Where an officer expressderest in a position for which he or she had to qualify, the
evidence in the record also reflects that theoprisould try to accommodate training requests.
For instance, Lieutenant DiMarco testified thathad had conversations with officers “where
they would say, [‘]Hey, if you ever get a chanceuld you give me ahst at booking; could you
give me a chance at . . . a hallway postAfd [Lieutenant DiMarco] would say, ‘If the
situation presents itself, absolutely.” (Davto Dep. Tr. 32.) Nevtheless, Lieutenant
DiMarco testified that he “waa firm believer in seniority” aa hallmark of reliability, and

would take it into account for purposes of ddesing requested changes in posts. (DiMarco
Dep. Tr. 32-33.).

Consistent with this testimony, a reasonabitg gould conclude that Plaintiff could help
provide “the care, custody[,] and cauit of the facility’s inmates,geeJob Description 1), if his
position were rejiggered. For instance, a reasonableould conclude thatas before, Plaintiff
could be given housing units with fewer inmategeDiMarco Dep. Tr. 24), and that Plaintiff
could request consideratifor a specialized positionsée id.at 32). True, every position may
not be a good match. For instance, Dr. Schadgice that Plaintiff not work with minorssde
Dr. Schild’s Aug. 14, 2012 Letter), would qultkely jibe poorly with the programs position,
(seeJones Dep. Tr. 56.) But not all jobs were tedaequally: Just as Undersheriff Jones, when
asked about the booking position, deemegbpropriate to inform Plaintiff's counsel that he was
“leaving a very important element out,” in thgiln booking, the prisoner is first arriving at the
facility, and is in [his or her] mostolatile state, [his or her] mosticidal state, [his or her] most
vulnerable state,’seeJones Dep. Tr. 68), a reamble jury could concludéor instance, that the

inmates in laundry who “cook,” “perform[] gsa cutting,” and “polish the facility,’se€e id.at

39



60), may be more manageable for Plaintifindfalthough Captain Mele, in his affidavit, said
that, “[rlegardless of the post to which he oe ghassigned, correctioffficer must be prepared
to fill any given post at any point in time imynumber of units in the facility depending on
where the need arises,” (Atif Capt. Anthony Mele 12 (DkNo. 30)), because the Second
Circuit has instructed for essential functions msgs that a court is to “conduct a fact-specific
inquiry into both the employes’description of a job arttbw the job is actually performed in
practice” McMillan, 711 F.3d at 126 (emphasis added)gfinal quotation marks omitted), the
Court is not satisfied that the conceptual possildor a spur-of-the-moment reconfiguration of
work duties justifies granting summary judgment.stort, the evidence is consistent with the
notion that a reasonable jury could concluds #omething could have been worked out for
Plaintiff, including a short-term reprieve from certamork duties, with an effort to steer Plaintiff

toward those duties as a correction offitteat would not implicate his limitatior$.

7n this respect, the EEOC’s interpretive guidance is instructive. In pertinent part, it
says:

An employer or other coved entity may restructura job by reallocating or
redistributing nonessential, marginal jalm€tions. For example, an employer may
have two jobs, each of which entails gherformance of a number of marginal
functions. The employer hires an individuathna disability who is able to perform
some of the marginal functions of eacb put not all of the marginal functions of
either job. As an accommodation, thepdmyer may redistribute the marginal
functions so that all of themarginal functions that thedividual with a disability

can perform are made a part of the position to be filled by the individual with a
disability. The remaining marginal funefis that the individual with a disability
cannot perform would then be tedarred to the other position.

29 C.F.R. Pt. 1630, App. It may be that workindnousing units was an important duty of a
correction officer; however, working in units withore than 30 inmates is, at best, a marginal
component of that broader dutyCf(DiMarco Dep. Tr. 25 (noting #t he had assigned Plaintiff
to units with 28 inmates each)).
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c. Was Plaintiff a “Direct Threat?”

As noted, Plaintiff may still ndbe qualified for his position ifie “pose[d] alirect threat
to the health or safety ofla#r individuals in the workplace.42 U.S.C. § 12113(b). The phrase
“direct threat” refers to “a significant risk etibstantial harm to the &iéh or safety of the
individual or otherghat cannot be eliminated or rexha by reasonable accommodation.” 29
C.F.R. § 1630.2(}® “In order to be a significant risk,atprobability of significant harm must
be substantial, constituting more than a remote or slightly increased @skddock v. Little
Flower Children & Family Servs. of N,.YNo. 12-CV-5062, 2016 WL 755631, at *9 (E.D.N.Y.
Feb. 25, 2016) (internal quotation marks omittede alsdMakinen v. City of New York3 F.
Supp. 3d 676, 694 (S.D.N.Y. 2014) (sani2)e v. Deer Mountain Day Camp, In632 F. Supp.
2d 324, 345 (S.D.N.Y. 2010) (samedatzakos v. Acme Am. Refrigeration, Ji¢o. 03-CV-
5428, 2007 WL 2020182, at *9 (E.D.N.Y. July 6, 200s9me). “The determination that an
individual poses a ‘direct that’ shall be based on an imdiualized assessment of the
individual's present ability to $ely perform the essential function§the job,” which shall, in
turn, “be based on a reasonable medical judgther relies on the most current medical
knowledge and/or on the bestailable objective evidence.” 29 C.F.R. § 1630.2¢}¥ also
Sista v. CDC Ixis N. Am., Ine45 F.3d 161, 170 (2d Cir. 2006) (“The ‘poses a direct threat
defense’ requires an individualized assessroktite employee’s present ability to safely

perform the essential functions of the job base@ reasonable medical judgment that relies on

18 The statutory text somewhat more narropiigvides that “[t]he term ‘direct threat’
means a significant risk to the health or satétgthersthat cannot be eliminated by reasonable
accommodation.” 42 U.S.C. § 12111(3) (emphasided). The Supreme Court has already
rejected the argument that 8 1211 1f8kcloses the EEOC’s ability tdassify a thrat to oneself
as a “direct threat,Chevron 536 U.S. at 76, and the Second Circuit has noted without objection
that the EEOC guidelines “[e]xpand]ezh the ‘direct threat’ languagel,bvejoy-Wilson263
F.3d at 220. Therefore, the breadth of the r@guis, relative to the statute, is no issue.
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the most current medical knowledge and/or orbis available objective evidence.” (ellipses
and some internal quotation marks omitted)). “In determining whether an individual would pose
a direct threat, the factors to bensidered include: (1) [t]he dui@n of the risk; (2) [t]he nature
and severity of the potential harm; (3) [t]he likeod that the potential e will occur; and (4)
[tlhe imminence of the potential harm29 C.F.R. § 1630.2(r) (internal punctuation marks
omitted). While safety concerns are, of course, important, the EEOC interpretive guidance
makes clear that a direct thresnot lightly found. To the edrary, the EEOC instructs that

[tlhe assessment that there exists a high probability of substantial harm to the

individual, like the assessment that thergsts a high probahiy of substantial

harm to others, must be strictly basedvalid medical analyses and/or on other

objective evidence. This determination shibe based on inddualized factual

data, using the factors discussed abouherathan on steregpic or patronizing

assumptions and must consider poteméasonable accommodations. Generalized

fears about risks from the employmentveonment, such as exacerbation of the

disability caused by stress, cannot lieed by an employer to disqualify an

individual with a disability. For example, a law firm could not reject an applicant

with a history of disabling mal illness based on a generad fear that the stress

of trying to make partner might trigger dajgse of the individuas mental illness.

Nor can generalized fears about risks tovrttlials with disabilies in the event of

an evacuation or other emergency be used by an employer to disqualify an

individual with a disability.
29 C.F.R. Pt. 1630, App. “The focal point” idmect-threat analysis is “the ex ante
reasonableness of a defendant’s determinatioramek post determination of its accuracy by
the factfinder.” Makinen 53 F. Supp. 3d at 697 (italics omitted).

Here, Defendants’ direct-threargument fails for severetasons. First and clearest,
there is, at the very least, a factual dispute edether Defendants’ assien that Plaintiff was a
direct threat was in any wdased upon “an individualized assessment of [his] [then-]present
ability to safely perform the essential functiaighis] job” that was “based on a reasonable

medical judgment that relief@n the most current medidahowledge and/or on the best

available objective evidence.” 29 C.F.R. 8§ 1630.2(9.the contrary, there is evidence that
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Plaintiff presented Dr. Schild’s letter to CaptMele, who said, it was ndgoing to fly,” (Pl.’s

Dep. Tr. 121), but that, by August 20, 2012, Plaintiff's file indicated that he was “O.k. to return
to work, full duty,” (Lagitch Decl. Ex. K (medal records), at 25)nd that, by letter August 28,
2012, Dr. Schild expressed her view that Plaintiffessidual panic symptoms . . . appear to have
resolved,” (Schild’s Aug. 28, 2012 Letter). Althougle tirect-threat inquirys not an exercise

in Monday-morning quarterbairig, the circumstances upon whithe relevant correctional

facility officials came to learn of Plaintif’ condition and requestadcommodations on August
14, 2012 suggest a lack of medically informedsideration of, intealia, the gravity and

likelihood of a risk of harm emanating from tteef that Plaintiff had panic attack. Absent

such consideration, summgudgment is not warranted.

But two other points also counsel agamgrsinting summary judgent on direct-threat
grounds. First, as noted, aatit threat is toe found in harm that “cannot be reducedby
reasonable accommodation,” 29 C.F.R. 8§ 1630.2(r) (emphasis added), and, here, Dr. Schild’s
note—which Plaintiff showed tGaptain Mele that evening;f( Pl.’s Dep. Tr. 121)—expressly
posited that “the risk of fute, similar episodes [could] Weducedif [Plaintiff] [could be]
assigned dorms of [fewer] than 30 inmates, and which [would] not contain mirsssr(
Schild’s Aug. 14, 2012 Letter (emphasis addeth)n reasonable acoumodation exists that
would allow Plaintiff, at least temporarily, to serin more manageable portions of the facility
(and, as explained, the Court thinks a reasorjabjecould so conclude), then harms flowing
from a risk of another August 14-style panic attesturring are not the gfwof direct threats.

If, as is so, a direct-threat defense fails upanreary judgment in thpresence of conflicting
evidence concerning whether firefigitdaeed directly fight firedjamlin v. Charter Twp. of

Flint, 165 F.3d 426, 431-32 (6th Cir. 1999), the Cthirtks that the conflicting evidence
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swirling around the questn of the extent to which corréa officers worked in minor-free
dorms of fewer than 30 inmates similarly couasdbso against taking the issue from the jury.
Relatedly, a reasonable jury cdudonclude that the risk dfarm from Plaintiff's panic
attacks did not meet the high threshold bakedtmgdirect-threat analysisGiven that a direct
threat must present a significant risk—that i trat is “substantial” and “more than a remote
or slightly increased riskCraddock 2016 WL 755631, at *9—and gime¢hat Dr. Schild noted
by letter dated August 28, 2012 tiaintiff's “residual panic syntpms . . . appear to have
resolved,” (Schild’s Aug. 28, 2012 tter), a reasonable jury couldrclude that the risk posed
by Plaintiff's condition, while ral, was not serious enough tmder him unqualified for his job,
cf. Howard v. City of New Yorl62 F. Supp. 3d 312, 320 (S.D.N.Y. 2014) (finding that the
discharged police officer plaifits “assert[ion] that the disabilg anxiety and panic attacks from
which he suffered were a temporary problem kizat ended by the time he was terminated” was
insufficient to defeat summajydgment on direct-threat grods, as “he . . . presented no
admissible medical or expertidence in support of his beligiat the Police Department’s
diagnosis [that he was predisposed to anxietglsjwvrong”). It may feebdd that an officer to
whom the “the care, custody[,] and control” of the facility’s inmates were trustselldb
Description 1), could suffemxiety attacks and not be dubbedtbg law a threat to others;
however, even conditions affecting persondeangerous and difficult” jobs that present
“unique and extreme” demand3’/Amico v. City of New Yorki32 F.3d 145, 151 (2d Cir. 1998),
may not be “direct threats” by simple virtuetbé fact that they suffer from a psychological
condition,see Nelson v. City of New YpNo. 11-CV-2732, 2013 WL 4437224, at *4, *11
(S.D.N.Y. Aug. 19, 2013) (“[I]n lighof [the] [p]laintiff's personatherapist’s determination that

[the] [p]laintiff could tolerate th stress of the job [despite aypological history of anxiety and
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panic attacks], a genuine dispute of fact remains as to whether Plaintiff could return to the [New
York Police Department] and perform thactions of a police officer.”).

3. Did Plaintiff Suffer AnAdverse Employment Action?

Defendants next argue thaaRitiff did not suffer an advee employment action because
he was not forced to resign bather quit his position.SgeDefs.” Mem. 17-18.) The Parties
dispute the relevant facts, and, summary judgment is inappropriate.

Under the ADA, “[t]o qualify as an adverg&mployment action, the employer’s action
toward the plaintiff must be materially advensith respect to thierms and conditions of
employment.” Davis v. N.Y.C. Dep’t of Edud04 F.3d 231, 235 (2d Cir. 2015) (internal
guotation marks omitted). To qualify, “[iJt must brore disruptive than a mere inconvenience
or an alteration of job responsibilities.Davis 804 F.3d at 235 (quotirfganders v. N.Y.C.
Human Res. Admin361 F.3d 749, 755 (2d Cir. 20043ge also Vega v. Hempstead Union Free
Sch. Dist. 801 F.3d 72, 85 (2d Cir. 2015) (“An adveesaployment action is one which is more
disruptive than a mere inconvenience or an altaraf job responsibities.” (internal quotation
marks omitted)}? Well-known “[e]xamples omaterially adverse changes include termination
of employment, a demotion evidenced by a decreas@ge or salary, kss distinguished title,

a material loss of benefits, sifioantly diminished material sponsibilities, or other indices

unique to a particular situationy’ega 801 F.3d at 85 (internal quotation marks omitted);

19 At least to the extent relevant to tM®tion, instructive analysis concerning adverse
employment action can also be found in casespreting under Title VII, § 504 of the
Rehabilitation Act, and 42 U.S.C. § 1983%ee Medcalf v. Thompson Hine L& F. Supp. 3d
313, 329 n.14 (S.D.N.Y. 2015) (“An adverse empleytraction has the same meaning in ADA
discrimination claims as it doestine Title VII context.” (citingAdams v. Festival Fun Parks
LLC, 560 F. App’x 47, 49 (2d Cir. 2014))elson 2013 WL 4437224, at *6 (“The standard for
evaluating [the] [p]laintiff's claims under Seati®04 of the Rehabilitation Act, 29 U.S.C. § 794,
is the same as the standagplied to ADA claims.”).
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Flieger, 2016 WL 3527519, at *10 (same); howevemther important one is constructive
dischargeseeBrailsford v. Zara USA, IngNo. 14-CV-6999, 2016 WLA560, at *5 (S.D.N.Y.
Feb. 16, 2016) (“A constructive disarge is ‘functionally the sanas an actual termination’ and
therefore is considered an adse employment action.” (quotirRp. State Police v. SudetA?2
U.S. 129, 148 (2004))kee alscCampbell v. N.Y.C. Transit Aut®3 F. Supp. 3d 148, 170
(E.D.N.Y. 2015) (samepppeal filed No. 15-1103 (2d Cir. Apr. 8, 2015).

To demonstrate the adverse employmenbadtirough constructive discharge, a plaintiff
must establish that (1) “he was discrimimhégainst by his employer to the point where a
reasonable person in his position would haveckthpelled to resign,” and (2) “he actually
resigned.”Green v. Brenngnl36 S. Ct. 1769, 1777 (20168ke alsdlerry v. Ashcroft336 F.3d
128, 151-52 (2d Cir. 2003) (“An employee is domstively discharged when his employer,
rather than discharging him directly, intentionalhgates a work atmosphere so intolerable that
he is forced to quit involuntarily.”Smalls v. N.Y. Hosp. Med. Ctr. of Quedws. 13-CV-1257,
2015 WL 5437575, at *8 (E.D.N.XSept. 15, 2015) (“Constructive discharge occurs when an
employee’s ‘employer, rather than dischagghim directly, intentinally creates a work
atmosphere so intolerable that héoised to quitmvoluntarily.” (quotingPetrosino v. Bell At).
385 F.3d 210, 229 (2d Cir. 2004))). “A threat ahteation may be evidee of a constructive
discharge if it presents the employee with choice to resign or be firedldckson v. Sleepy’s,
LLC, No. 13-CV-2086, 2016 WL 1223452, at *5 (E.D.N.Y. Mar. 29, 2046¢ alsdRupert v.
City of Rochester, Dep’t of Envtl. Sefv&)1 F. Supp. 2d 430, 440 (W.D.N.Y. 2010) (“A triable
issue of fact as to constructive discharge tmaglemonstrated by proof that an employee was
presented with the decision to resign or be finedhdwever, not all threatof termination fit the

bill, see Moran v. Wegmaf®od Markets, In¢.65 F. Supp. 3d 327, 331 (W.D.N.Y. 2014)
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(noting in ADA context that “mere ‘threats) terminate one’s employment do not, by
themselves, constitute adge employment actions”Murray v. Town of North Hempstea8b3

F. Supp. 2d 247, 269 (E.D.N.Y. 2012) (“[T]hreaif termination cannot, by themselves,
constitute an adveesemployment action.fy. “To determine whether thats of termination are
sufficient to establish constructigdescharge courts look at fact@sch as whether the threats of
termination were repeated, directiovolved additional adverse conducfotopolous v. Bd. of
Fire Comm’rs 11 F. Supp. 3d 348, 366 (E.D.N.Y. 201édmpare Chertkova v. Conn. Gen. Life
Ins. Co, 92 F.3d 81, 89 (2d Cir. 1996) (finding sumy judgment inappropriate where the
plaintiff's boss yelled at her, mocked her, anld teer that she would be “fired immediately if,
over the course of two years, she did not mairgatisfactory performance levels, demonstrate
satisfactory behavior, and improve her listening skillatigdLopez v. S.B. Thomas, In831

F.2d 1184, 1188 (2d Cir. 1987) (finding a statementtti@plaintiff “would be fired at the end

of the 90-day probationary perio matter what he did to improve his allegedly deficient

20 Although a quick review of these decisiongaals that several of these cases involved
adverse employment actions within the context i@taliation claim, rather than a discrimination
casesee, e.g.Murray, 853 F. Supp. 2d at 269, they areless instructive despite the well-
established principle that adge employment actions are broautethe retaliation contexsee,
e.g, Bowen-Hooks v. City of New Yod3 F. Supp. 3d 179, 224-25 (E.D.N.Y. 2014) (“The
scope of actions that may be materially adedéos purposes of a Title VIl retaliation claim is
broader than those actions prohibited by Title &#hti-discrimination provisions . . . .), because
the constructive discharge can be an adversployment action for purposes of eitlser, e.g.
Murray, 853 F. Supp. 2d at 268—69 (retaliatiddjachenfels 2014 WL 3867560, at *15
(discrimination).

Relatedly, it merits observation that iretBecond Circuit, the scope of adverse
employment actions is the same amaogtgliation claims under the First Amendment, Title VII,
and the ADA. See, e.gTreglia v. Town of Manliys313 F.3d 713, 719 (2d Cir. 2002) (applying
Title VII standard to Rehabiliteon Act and ADA retaliation claims)Karam v. County of
RensselagmMo. 13-CV-1018, 2016 WL 51252, at *8 (N.D.N.¥an. 4, 2016) (Title VIl and First
Amendment)Solomon v. Southampton Union Free Sch. D 08-CV-4822, 2011 WL
3877078, at *10 (E.D.N.Y. Sept. 1, 2011) (Title VIl and ADAJ’'d, 504 F. App’x 60 (2d Cir.
2012).
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performance” precluded summary judgnt on constructive dischargahdFotopolous 11 F.
Supp. 3d at 367 (finding genuine dispute of material fact alxegrae employment action where,
according to the plaintiff, “he was told to imthately sign the resignation letters presented to
him,” or, “otherwise[,] he would be arrestadd prosecuted, would never work again[,] and
would lose his benefits"gndDall v. St. Catherine of Siena Med. C866 F. Supp. 2d 167,
178-79 (E.D.N.Y. 2013)denying summary judgment in TetM1l discrimination case on basis
of adverse employment action where, among other things, the plaintiff's union advisor informed
him that he would be fired He did not resign and advised hioresign or risk irreparable
damage to his reputation, and thiR representative told the pl&ffithat he would be terminated
if he did not resign, and that,hk did, she would discontinue avestigation into the plaintiff's
conduct)andMcCalla v. SUNY Downstate Med. Cto. 03-CV-2633, 2006 WL 1662635, at
*2 (E.D.N.Y. June 8, 2006) (demg summary judgment where tprintiff was presented with

a resignation letter, and totdim that, if he did not sign,ihis career woudl be ruined)and

Valdes v. N.Y.C. Dep't of Envtl. ProNo. 95-CV-10407, 1997 WL 666279, at *3 (S.D.N.Y.
Oct. 27, 1997) (“[The] plaintiff's allgation that his supervisors tdhim that ‘it was best if [he]
resigned’ because he ‘was goingoterminated,’ creates a trla issue of fact on the question
of whether a constructive discharge occurrédlteration in original) (citation omitted)kith
Murray, 853 F. Supp. 2d at 256, 270 (finding no consiveaischarge where the plaintiff town
employee was told by the town’s attorney thatttiven supervisor wanted the plaintiff “out of
here” and where disciplinary greedings were consideredhd Ciullo v. Yellow Book, USA,

Inc., No. 10-CV-4484, 2012 WL 2676080, at *9 (ENDY. July 6, 2012) (finding no adverse
employment action where “[the plaintiff] ha[d] neten alleged that a supervisor threatened him

with termination, but ma[d]e[] only the vague spetiolathat if he did not meet [certain] sales
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goals, he could have been terminated at some point in the futamd’Raulose v. N.Y.C. Dep’t

of Educ, No. 05-CV-9353, 2007 WL 1371517, at *2, *6&[8N.Y. May 10, 2007) (finding that
the plaintiff's “forced resignation [did] not catitsite an adverse employment action because he
was able to retract it shortly after it was terdl” even though the plaintiff teacher was pulled
from his classroom, brought to the principal’s offiaad, at the request of the principal, assistant
principal, and union chapter leader, signe@dekbdated letter tendering his resignation over
“unforeseen family problems”gndJackson v. City Univ. of N.YNo. 05-CV-8712, 2006 WL
1751247, at *4 (S.D.N.Y. June 23, 20@Bnding it “clear that [theplaintiff did not suffer an
‘adverse employment action’ sufficient to estdbliscase for retaliation under the Rehabilitation
Act” where the “plaintiff explained that he félbrced’ to resign solelypecause his supervisor
asked him to sign the resignation form”).

Here, a jury would have a sufficient basictmclude that Platiff's resignation was
forced. To hear Plaintiff tell it, he reported fas “regular 3 p.m. sfi” on August 15 and was
told that Captain Mele wanted to see hirBedPl.’s Dep. Tr. 120-21.) écording to Plaintiff,
Captain Mele told Plaintiff “this was [not] thely for [him],” and suggested that Plaintiff should
perhaps go back to working at a car dealerghblfing Plaintiff there was “no more talking to
[his] wife” about leaving his current jobSée idat 123—-25.) Indeeg@yven Captain Mele
testified that he told Plaintiff that Colonel Orsimalicated that Plaintiff had to work “full active
duty . . . with no restrictions.”SgeeMele Dep. Tr. 58.) Additiorlly, according to Plaintiff,
Captain Mele told Plaintiff that he could retuowork in six months and gave Plaintiff a piece
of paper and told him what to write befdeaving, coming back, and telling him to add the
phrase “for personal reasonsse€Pl.’s Dep. Tr. 126), although, according to Captain Mele, he

simply told Plaintiff that “he needed to put a r@a$ and that he told Plaintiff that “[a] lot of
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people write: Due to personal reasonsgeMele Dep. Tr. 64). And, perhaps consistent with
Plaintiff's testimony, there are two resignatiotides in the record, the principal difference
between which is that the second incluttesphrase “due to personal reason€brapareFirst
Resignation Lettenyvith Second Resignation Letter.) It istin@rd to imagine that a person who
“reported for [his] regular shift,” (P& Dep. Tr. 120), but ended up writingegFirst

Resignation Letter), and revisingeeSecond Resignation Letter)resignation letter at the
direction of a supervisorséePl.’s Dep. Tr. 126), had no intention to quit when he came into
work that day, but did so because he was thrdénder the circumstances, a genuine dispute of
material fact exists surrounding whether Riéfis resignation was voluntary, including the
circumstances around the modification of Pléitstietter, and summary judgment is therefore
inappropriate.SeeMendoza v. City of Palacip962 F. Supp. 2d 868, 870, 872 (S.D. Tex. 2013)
(denying summary judgment in case where thenpfapolice officer aleged that the police

chief told him that his doctorsote indicating that heeeded to miss two days of work due to
high blood pressure was “bullshit,” and demahtes resignation, reasoning that a jury could
conclude that his resignati was demanded based on a signed exit interview form listing
“resignation was demanded for health reasdmst characterizing the police officer's and police
chief’s conflicting accounts of the events” addatual dispute that alone may be enough to get
past summary judgment” (alteratiomsd internal quotation marks omittedpauers-Toy v.
Clarence Cent. Sch. DistNo. 10-CV-845, 2014 WL 17459345 (W.D.N.Y. Apr. 30, 2014)
(finding in Title VII context thak reasonable jury could find thethoice that the plaintiff was
presented with required Plaifiit'to decide whether to accept a demotion and defend against

disciplinary proceedings, or resign,” and thatasonable jury could conclude that “such

50



decision was intended to force [the] [p]laffisi involuntary resignatiomnwhich would constitute
an adverse employment action”).

Before moving on, it bears noting that thisiislose call. For one thing, unlike a number
of other cases where a constructive dischargefaiand on the basis ofthreat of termination,
here, it does not seem that Ptdfrrisked anything more thambp loss (and, perhaps, diminished
odds of being rehired) by refusing to resi@f. Fotopolous1l F. Supp. 3d at 367 (involving
the threat that, if thplaintiff did not resign, “le would be arrested and prosecuted, would never
work again[,] and would lose his benefitsDall, 966 F. Supp. 2d at 178 (involving the threat
that, if the plaintiff did not regn, he would do irreparable harmitis career). This distinction
is not wholly inconsequential; however, the neadsomething more than the threat of job loss
is hardly of such plain vitality thatiaims regularly stand or fall upon i&ee Grey v. City of
Norwalk Bd. of Edu¢.304 F. Supp. 2d 314, 324 (D. Conn. 2004) (“[T]hreats of termination
alone are sometimes suffioteto show constructive sitharge.”). Additionallyalthough not
briefed by the Parties, there is, from Plaintifferspective, some unhelpfaw that suggests that
where a terminated employee could have iadistpon a hearing before acceding to a forced
resignation, he has not sufferedaatverse employment actio®eeSilverman v. City of New
York 216 F. Supp. 2d 108, 116 (E.D.N.Y. 2002) (“[Tfaet that [the plaintiff] could have
sought a hearing before being terminated eviscehaseclaim that threats of termination created
an ‘intolerable’ situation which leftim with but one choice: resignation.aff'd, 64 F. App’x
799 (2d Cir. 2003). Here, the record is clear Blaintiff had to pass a civil service exam for his
position, éeeLagitch Decl. Ex. D (“You must file for and successfully pass the next New York
State Civil Service Exam for Correction Officg),”and that Plaintiff successfully attained

“permanent status” in his positiorseeLagitch Decl. Ex. F), something that may well matter
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because, absent modification or replaeatby a collective bargaining agreemesae
Ciambriello v. County of Nassaf92 F.3d 307, 314 (2d Cir. 2002), under N.Y. Civil Service
Law 8 75(1)(a), “[a] person holding a positionfirmanent appointment in the competitive
class of the classified civil sace” “shall not be removed . . . except for incompetency or
misconduct shown after a hearing uponestatharges pursuant to this sectiéh.Nevertheless,
because, “[i]n reviewing a summary judgment moofi[a court] must resolve all ambiguities and
draw all reasonable inferencesthe non-movant’s favorVt. Teddy Bear373 F.3d at 244, and
because the extent to which Rl could have insisted upanhearing is, at best, ambiguous,
particularly in light of the lack of briefing gmoint, the consideration does not, in the context of
this Motion, counsel in favor of summanydgment. Finally, it is obviously unhelpful to
Plaintiff that there is evidence the record in which he characterized his separation from the Jalil
as a resignation, particularly in connectionhahis pursuit of unemployment benefitSeé
Defs.’ 56.1 111 42—-43; Pl.’s 56.1 1| 42—-43.) However, while this may bear upon Plaintiff's
credibility at trial, it does not compsummary judgment at this stage.
[ll. Conclusion

For the foregoing reasons, the Court deflefendant’s Motion foSummary Judgment,

except grants it to the extenatPlaintiff seeks to establighdisability through a substantial

limitation on his ability to work. The Clerk tfie Court is respectfully requested to terminate

21 Again, the issue was not briefed, but Riii's job was quite likely within the
competitive classSeeN.Y. Civ. Serv. Law 8 44 (“The eopetitive class shall include all
positions for which it is practicable to detene the merit and fitness of applicants by
competitive examination, and shall include alliposs now existing ohereafter created, of
whatever functions, designations or compensatioeach and every branch of the classified
service, except such positions as are in tleengt class, the non-competitive class or the labor
class.”).
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the pending motion. (See Dkt. No. 28.) The Court will hold a conference on November 15,

2016, at 10:30 AM.

SO ORDERED.
Dated: September 132016
White Plains, New York /\(i

K M. KARAS ———
UEJIT D STATES DISTRIEFFUDGE
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