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ELIZABETH EVANS,
Plaintiff,
14-cv-2658 (NSR)
-against-

OPINION & ORDER
COLUMBIA UNIVERSITY IN THE CITY OF :
NEW YORK, EILEEN EVANINA, and WILLIAM :
ENLOW, :

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff brings this action alleging racial discrimination in connection with her dismissal
from the Nuise Anesthesia Program (the “Program™) at Columbia University School of Nursing.
Defendants the Trustees of Columbia University in the City of New York (“Columbia™)
(erroneously captioned as “Columbia University in the City of New York™), Eileen Evanina, and
William Enlow move to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure. For the following reasons, Defendants’ motion is GRANTED in part and DENIED in
part.

BACKGROUND!

Plaintiff, an African American female, enrolled in the Program in May 2009. (Compl.

{ 14, ECF No. 1.) The Program is divided in two. During the first twelve months, students are

evaluated based on allegedly “objective” measures such as examinations and papers. (Id. 1 16.)

! The following facts, viewed in the light most favorable to Plaintiff, are drawn from the Complaint (unless
otherwise noted) and matters of which the Court may take judicial notice. Chambers v. Time Warner, Inc., 282 F.3d
147, 153 (2d Cir. 2002). The Court assumes those facts to be true unless conclusory or contradicied by more
specific allegations or documentary evidence. Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009); L7 Designs, Inc. v.
Old Navy, LLC, 647 ¥.3d 419, 422 (2d Cir. 2011).
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The remaining portion of the Program is a “clinical period” consistirggnfinarsaand clinical
rotations at various hospitalsld( 14-18.) Although seminars are graded based on objective
measures, r@ding for dinical rotationsis allegedly “subjective.”(ld. 1 20.) Students are
evaluated each day by “preceptors” emplbypy the various hospitalsld() Preceptors give
students “1for the dayif they “exceed expectations,” “2f they “meetexpectations,” or “3if
they“need improvement” in various subject aredsl. { 21.) Studentalso receive a midterm
and final evaluation. Iq. 11 19-24.) The Columbia faculty then assigns letter grades for the
semester based on the preceptoadlydevaluation forms anthe midterm and final evaluations.
(Id.) Plaintiff alleges thaEileen Evanina, the Director of the Program, and William Enlow,
Assistant Professor of Nursing and the Assistant Director of the Progeethe Columbia
faculty members responsible for grading Plaintiftl. {10, 12.)

Plaintiff alleges that her performance durthg “objective” portion of the Program was
“excellent” (d. § 17), butthat her grades for her clinical rotations suffered because of racial bias
leading to her dismissaPlaintiff received a C for a clinical course in December 2010, which
Plaintiff claimswas unsupported because “almost all” of her preceptor evaluations were 1s or 2s.
(Id. 11125, 29, 3084.) The next semestehe allegedly received one negative evaluation from a
preceptor who had a reputation for racial discriminatidd. I§ 35-39.) As a result of the poor
evaluation, Evanina and Enlow directed Plaintiff to attend biweekly “trainirggiees, which
were a sham because no additional training was provided{y(42-47.) Plaintiff claims that at
one of these sessions, Evanimglied that Plaintiff was a “single mother on welfare,” which
Plaintiff claimsis untrue and revealed Evanina’s assumptions about Plaintiff's race. (

11 42-47.) Ultimately, Evanina and Enlow gave Plaintiff a second C and Plaintiff was



automaticallydismissed from the Program pursuant to Columbia’s grading pol{y.
1 48-49.)

Plaintiff grieved her dismissal and was reinstated on the condition that sheaepe
semester. I¢. 1 52-53.) Upon Plaintiff's return to the Program, Evanina and Enlowgrassi
Plaintiff to a rotation under Clinical Coordinator Linda Downs, another preceptoawit
reputation for rai@l discrimination® (Id.  54-58) On the penultimate day of the semester,
Downs told Plaintiff not to return to North Shore, even though Plaintiff’'s daily aneemmdt
evaluations were positiveld( 14 60-62) Plaintiff receivedan F for the courseyrieved the F,
andwas dismissed on Mad4, 2012after the grievance panel upheld the graie. 11 65-67.)

Plaintiff offers one comparatoo tllustratethat she was treated disparately from
Caucasian student©ne of the reasons listed for Plaintiffs dismisgaé that she committed a
medication error. I¢l.  75.) However, Plaintiff alleges that a Caucasian student who committed
a comparativelynore dangerous medication erreceived “little to no harsh treatment.Id (

1 74.) Plaintiff further alleges that Africaimerican students ardismissed from the Program at
a higher rate than students of other racés.1(76.)

Plaintiff asserts that this course of condarctounts to:(1) a violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. § 2000d (“Title VI); (2) a violation of 42 U.S.C. § 1981; (3)
a breach of contract; (4) a violation of the New York State Human Rights Law, Eaxw § 296
et seq(“NYSHRL"); and (5) a violation of the New York City Human Rights Law, N.Y.C.
Admin. Code § 8-10@t seq(“NYCHRL").

STANDARD ON A MOTION TO DISMISS

To survive a Rule 12(b)(6) motion to dismiss, a plaintiff must suffabttual allegations

2 Columbia’s policy is to dismiss students who receive two @k.1¢9.)
3 Plaintiff alleges that Africasimerican students working under Downs failed at a disproportioteatcmpared to
students of other races and routinely requested to be transferred to oibal siies. 1. §56-58.)
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sufficient ‘to raise a right to reliefbove the speculative level. ATSI Commc’ns, Inc. v. Shaar
Fund, Ltd, 493 F.3d 87, 98 (2d Cir. 2007) (quotiBgll Atl. Corp. v. Twomb\550 U.S. 544,

555 (2007)).In other words, the complaint must allege “enough facts to state a claim to relief
that is plausible on its face Starr v. Sony BMG Music Entm%92 F.3d 314, 321 (2d Cir. 2010)
(quotingTwombly 550 U.S. at 570)“A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethesaht is liable

for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009).

In applying this standard, a court should acespirue all welpleaded factual
allegations, but shouldot credit “mere conclusory statements” or “[tlhreadbare recitals of the
elements of a cause of actiond. A court shouldjive “no effect tdegal conclusions couched
as factual allegations.Port Dock & Stone Corp. v. Oldcastle Ne., |07 F.3d 117, 121 (2d
Cir. 2007) (citingTwomby, 550 U.S. at 555).

DISCUSSION

Plaintiff's Title VI , NYSHRL, and NYCHRL Claims Must Be Dismissed

Tto survive a motion to dismiss, a plaintiff asserting a Title VI claim must allege that the

university had notice of the complainefldiscrimination See, e.g.Gebser v. Lago Vist&24

U.S. 274, 286 (1998Roggenbach v. Touro Coll. of Osteopathic M&d-. Supp. 3d 338, 348
(S.D.N.Y. 2014)Manolov v. Borough of Manhattan Cmty Cofi52 F. Supp. 2d 522, 527 n.1,
533 (S.D.N.Y. 2013)Goonewardena v. New YoiK75 F. Supp. 2d 310, 329 (S.D.N.Y. 2007).
Actual knowledge of “a school official with authty to address the alleged discrimination”

muse be pleadedas opposed to mere constructive knowledgedrabello v. N.Y.C. Dep't of
Educ, 928 F. Supp. 2d 627, 638 (E.D.N.Y. 201sHe also Hayut v. State Univ. of N.352 F.3d
733, 750 (2d Cir. 2003)Similar requirements exist under tN& SHRL, Hart v. Sullivan 445

N.Y.S.2d 40, 41 (App. Div. 19813ff'd, 55 N.Y.2d 1011 (1982)[T]o resist a motion to
4



dismiss. . . the complaint must allege that the employer had knowledge or acquiesced in the
disciminatory conduct of a supervisor.§ee also Hyman v. Cornell Uni834 F. Supp. 2d 77,
84 (N.D.N.Y. 2011), and the NYCHRL, NYC Admin. Code § 8-107(13)(b).

Plaintiff's sole allegation regarding notice is insufficient. Plaintiff alleges sh
“encounteredh preceptor who was critical and historically harsh toward Afrfsaa@rican
students” id. { 35), and that she “made her concerns regarding racial discrimination known to
Evanina and Enlow”i¢. 1 36). First, the allegation that the preceptor was critiodl
historically harsh toward African-American students is conclusoryusasmn unsupported by
any other factual allegation®ielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014) (holding that the
plaintiff cannot survive a motion to dismiss by relying on conclusory allegati&@econd, there
is no allegation that Plaintifhformed Evanina and Enlow of any discrimination that she actually
suffered, only of alleged “historical[]” discrimination by a preceptot s encountered.

Finally, Plaintiff's notice allegationms flatly contradicted byerprior admissios in her
administrativeactionbefore the New York State Division of Human Rights. In\henified

Complaintin those proceedings she responded “No” to the question, “Did you report or

complain about the discrimination to someone el@efou told someone, filed a report or sent a
letter about the discrimination, please indicate whether you went to a supervisor, a manager, the
owner of the company, your human resources office, your union, your housing provider, the
police, etc.y’ (Toback Aff. Ex. B at 12, ECF No. 18-2.) She further explained that she did not
report the alleged discrimination because “[she] did not think that [she] would redaive

audience within the University.”ld. at 13.) Furthermore, ttiRegional Directonoted in his

Final Investigation Report and Basis for Determinatiat “[Plaintiff] acknowledged that she

never complained to [Columbiapout the remarks, stating that she feared retaliatidrobaCk



Aff. Ex. C at 2, ECF No. 18-3.) And while these admissions are judicially noticeables.g.
Landow v. Wachovia Sec., LL@66 F. Supp. 2d 106, 119-20 (E.D.N.Y. 2013) (citing cases
establishing that judicial notice may be taken of a party’s admission®irppsceedings that
contradict that party’s assertions of fact under certain circumstatieetgctual allegationghat
Plaintiff now relies upon in aeleventhhour attempt to qualify this admissi¢geeBellantoni
Decl. Ex. 2, ECF No. 26-3renot.

Because the Court finds that Plaintiff has failed to plead the requisite ndiceiffs
Title VI, NYSHRL, and NYCHRL claims are dismissetleave to amend should be “freely
given” unless there is “undue delay, bad faith or dilatory motive on the part of th@tnova
repeated failure to cure deficiencies by amendments previously allowed, undukcpre) the
opposing party by virtue of allowance of the amendment, futility of amendmerit,/&tman v.
Davis, 371 U.S. 178, 183 (1962). Given flaetualassertions relating to notice that Plaintiffs
submitted by affidavitamending the Complaint would nie¢ futile* Furthermore, prejudice to
Defendants if leaveo amendvere to be granted is small or nonexistent given the early stage of
the proceedingy Accordingly, thedismissal is without prejudice, with the exception that the
Title VI claims asserted against Evanina and Enlow are dismissed witdipeshecause
individuals cannot be held liable under Title Rigse v. MyetdNo. CIV.A. 13-7797, 2015 WL
1221352, at *2 (D.N.J. Mar. 17, 2015).

[l Plaintiff's Contract Claim Must Be Dismissed, but Plaintiff's 81981 Claim Survives

A. Breach of Contract

Plaintiff’'s claim for breach of contract mussobe dismissed. No express written or oral

contract is Bkeged in the Complaint, but under New York law, “an implied contract is formed

4 Defendants’ assertions to thentrary do not alter this conclusion because they would require thetGaveigh
evidence and make credibility determinations, which a Courtnoigo on a Rule 12(b)(6) or Rule 56 motion.
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when a university accepts a student for enrollment: if the student complies withntise
prescribed by the university and completes the required courses, the univestgyvard him a
degree.” Papelino v. Albany Coll. of Pharmacy of Union Un633 F.3d 81, 93 (2d Cir. 2011);
see alsdsoldstein v. N.YUniv., 78 N.Y.S. 739, 740 (App. Div. 1902 he terms of the implied
contract are “contained in the university’s bulletins, circulars and reguotathade available to
the student.”Vought v. Teachers Coll., Columbia Uniy11l N.Y.S.2d 880, 881 (App. Div.
1987). Implicit in the contract is thhequirement that the institution “act in good faith in its
dealing with its students.Dlsson v. Bd. of Higher Edyel26 N.Y.S.2d 248, 251 (1980). At the
same time, “the student must fulfill [her] end of the bargain by satisfyingiikiersity’s
acadenic requirements and complying with its procedurgsally v. Columbia Uniy.22 F.
Supp. 2d 199, 206 (S.D.N.Y. 1998).

Neither the pleadings nor Plaintiff's briefings on the instant motion identifypihefs
promise or obligation that Defendants allegedly breached. Plaintiff's gpleant on this point
is that theDefendants’ alleged “bad faith dkrwill unrelatedto [Plaintiff's] actual performance”
amounted to a breach of Columbianplied promise to adh “good faith” in its dealings with
Plaintiff. (Pl.’s Opp. at 13, ECF No. 25 (quotifigements v. County of Nass&385 F.2d 1000,
1004 (2d Cir. 1987)).) Such a promise is not mentioned anywhere in the pleadings, and for that
reason it is unclear if the Court magly onit on a motion to dismiss. But even if the Couetre
to consider Plaintiff's argument, it would be unavailing. Under ample New York preicede
student cannot maintain a breach of contract claim against a university ba&bgdrsthe
implied covenant of “good faithSee Keefe v. N.Y. Law ScBO7 N.Y.S.2d 94, 95 (App. Div.
2010) (*Absent the existence of a contract, a claim allegingbrefthe implied covenant of

good faith and fair dealing is legally unavailing£j; Clogher v. N.YMed. Coll, 976 N.Y.S.2d



198, 199 (App. Div. 2013dismissinga claim based on implied covenant of good faith and fair
dealing because it was duplicetiof the plaintiff's other contract claipr a university’s “broad
policy statements,” such as adherence to@atrimination lawsseeSpychalsky v. Sullivan
No. CVO10958DRHETB, 2003 WL 22071602, at *14 (E.D.N.Y. Aug. 29, 20418}, 96 F.
App’x 790 (2d Cir. 2004jrejecting a claim based othe promise irfjthe College’sjadmissions
materials and handbooks regarding compliance \aithéderal, state and local laws,”” reasoning
that the promise constituted a “broad policy statement, not afbasivalid contract claim”);
Ward v.N.Y.Univ., No. 99 CIV. 8733 (RCC), 2000 WL 1448641, at *4 (S.D.N.Y. Sept. 28,
2000)(rejecting claimdased on various alleged promises including “to respect adult students
and treat them with respect” antb“not dscriminate against adult studeifgGally v. Columbia
Univ., 22 F. Supp. 2d 199, 208 (S.D.N.Y. 1998) (holding that the provision in the college’s code
of conduct that &ll students should receive fair and equal treatinsrfitnerely a general
statement ofdherence by [the defendant] to existing digcrimination lawsand “does not
create a separate and independent contractual obligatidalprdingly, Plaintiff has failed to
plead a contractual provision that is a valid basis for a contract claien Megv York law.
“Such a failure has been held to warrant the dismissal of this type of corswact dRouth v.
Univ. of Rocheste981 F. Supp. 2d 184, 208 (W.D.N.Y. 201&)p. withdrawn(Jan. 9, 2014);
seealsoJones vIrs. of UnionColl., 937 N.Y.S.2d 475, 477 (App. Div. 2012) (finding that the
lower court “properly determined that plaintiff's failure to identify thecsiieterms of the
implied contract that he claims were violated by the Collegigch as an internal rule, regulation
or code—is fatal to his claim”).

Thecontract claim is dismissed without prejudiddowever, the Court directs Plaintiff

to theample New Yorkauthoritythat asubstantive challenge to a university’s decision to expel a



student based on grades is “not cognizabkebneach of contract actionKickertz v.N.Y.

Univ., 971 N.Y.S.2d 271, 277 (App. Div. 2013). Absent a specific promise that was breached,
an Article 78 proceeding is the proper path for judicial review of an educatistigdiiions’
decisions, and sugaieview would be limited to determinirvghether the decisions weaebitrary,
capricious, irrational, or in bad faittsee id.Keles v. Trs. of Columbia Univ. in City of N.903
N.Y.S.2d 18, 18-19 (App. Div. 2010)f Plaintiff elects to replead the contract claim, it must be
in accordance with these principles.

B. 42 U.S.C.§1981

To state a claim under®81, a plaintiff must allege (1) membership in a racial minority;
(2) discrimination in connection with one or more activities enumerated in theesttd (3) the
defendant’s intent to discriminate against the plaintiff on the basis of &ameBrown v. City of
Oneonta 221 F.3d 329, 339 (2d Cir. 1999). The statute enumerates the following rights: “to
make and enforce contracts, to sue, be parties, give evidence, and to the full and efjuaf bene
all laws and proceedings for the security of persons and property.” 42 U.S.C. 8§ 1981(a). O
these activities, it appears that Plaintiff relies on the existence of a cortraeeh herself and
Columbiato meet this requirement. The phrase “make and enforce contracts,” as used in § 1981,
encompasses “the making, performance, modification, and termination of cqranactse
enjoyment of all benefits, privileges, terms, and conditions of the contradatanship.” 42
U.S.C. § 1981(b).

Defendant urges that Plaintiff's1®81 claim must fail because stennot stata claim
for breach of contract under New York law. But this argument is premised on thgpiesum
that the two claims must rise or fall together. While it is clear that a “plaintiff may stat@8d § 1
claim by alleging that the University breached a contract with [her], atdh breach was

motivated by racial prejudiceRodriguez v. N.Y. UniviNo. 05 CIV. 7374 JSR, 2007 WL
9



117775, at *4 (S.D.N.Y. Jan. 16, 2007), nothing in § 1981 suggests that thisndythay to
state a claim. The Second Circuit has held, for example, thatah etnployee may sue his or
her employer under £981 for raciallymotivateddischarge.See Lauture v. Int'l Bus. Machines
Corp,, 216 F.3d 258, 260-64 (2d Cir. 2000 Lature, the Second Circuit reasoned that an
implied contract exists between annall employee and his or her employer to work in exchange
for payment.ld. Furthermore, bewse 81981 defines “make and enforce contracts” to include
“termination” of contracts, 8 1981 applies to discharge efiktemployees.Id. “[E]ven though
an atwill employee can be fired for good cause, bad cause, or no cause at all, heaymsitee
fired for an illicit cause.”ld. at 263 (internal quotation marks omitted).

The same reasoning applies hefs. explained above, a student enters into an implied
contract upon enrollment at a university whereby “if the student compliesheitierms
prescribed by the university and completes the required courses, the univestigward him a
degree.” Papeling 633 F.3d at 93A fortiori, dismissal from the university constitutes a
“termination” of theimplied contract; a racially motivated dismissal thus runs afoul 1H&.
Accordingly, the 8§ 1981 claim survivdsPlaintiff can prove that the dismissabw/racially
motivated As Defendants do not offer argument concerningtifigciency of Plaintiff’s
allegations regarding discriminatory intérthere is no other basis to dismiss the § 1981 claim.

CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is GRANTED ianghrt
DENIED in part, and Plaintiff's claims pursuant to Title VI, the NYSHRL,M&CHRL, and
New York contract law are DISMISSEID accordance with this OpiniorPlaintiff shall have

until 30 days from the date of this @&rto amend the Complaias to those claims that are

5> Defendants’ argument that Plaintiff has failed to establisitially hostile educational environment under Title VI
(seeDefs.” Mem. at 89, ECF No. 19) does not address the sufficiency of Plaintiff's dlagaregarding
discriminatory intent under £981.
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dismissed without prejudice. If Plaintiff elects to file an amended complaint, Defendants shall
have until 30 days from the date of Plaintiff’s filing to move or file responsive pleadings. If
Plaintiff does not file an amended complaint, Defendants shall have until sixty days from the
date of this Order to file responsive pleadings. An initial case management and scheduling
conference pursuant to Fed. R. Civ. P. 16 is scheduled for June 19, 2015 at 11:45 a.m., at the
United States Courthouse, 300 Quarropas Street, Couriroom 218, White Plains, New York
10601. The parties shall confer in accordance with Fed. R. Civ. P, 26(f) at least 21 days prior fo
the conference and attempt in good faith to agree upon a proposed discovery plan that will ensure
trial readiness within six months of the conference date. The parties shall also complete a Civil
Case Discovery Plan and Scheduling Order and bring it to the conference. The Court
respectfully directs the Clerk to terminate the motion at ECF No. 17.

Dated: April 72,2015 SO ORDERED:
White Plains, New York

‘ﬁ,'sON S. ROMAN

United States District Judge
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