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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

W.A. and M.S.ndividually and on behalf of W.E.

Plaintiffs, Case Nos. 14-CV-3067, 14-CV-4285
(KMK)

_V_
OPINION & ORDER

HENDRICK HUDSON CENTRAL SCHOOL
DISTRICT,

Defendant.

Appearances:

Erica Marie Fitzgerald, Esq.
Littman Krooks LLP

White Plains, NY

Counsel for Plaintiffs

William A. Walsh, Esqg.

Weitz & Luxenberg

New York, NY

Counsel for Plaintiffs

Daniel Petigrow, Esq.

David Hannum Strong, Esq.

Thomas, Drohan, Waxman, Petigrow & Mayle, LLP
Hopewell Junction, NY

Counsel for Defendant

KENNETH M. KARAS, District Judge:

Plaintiffs W.A. and M.S. (collectively, ‘Rintiffs” or the “Parents”) bring this action
individually and on behalf of their son W.gursuant to the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C. 8§ 1400 et seeeking to set aside two decisions of the New
York State Review Officer (“SRO”) whictfound that the Hendrick Hudson Central School

District (“Defendant” or the “Istrict”) did not violate its “child-find” obligations under the
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IDEA and that it need not reimburse Plaintiiés their unilateral placement of W.E. at the
Northwood School (“Northwood” or the “Schdpfor the 2011-12 and 2012-13 school years.
The Parties cross-move for summary judgmenfeBa#ant moves to amend its Answer to add a
counterclaim to seek reimbursement of certaomies it was ordered fway Plaintiffs in
connection with a subsequentBversed determination by one of the New York State Impatrtial
Hearing Officers (“IHO”) who consided certain of the claims in thimse; and Plaintiffs in their
notice of motion request an order that Defengbeyt them the sums requested by Defendant in
their proposed counterclaim. For the reasorisltow, Defendant’s Motion is granted in part
and denied in part, and Plaintiffs’ Motiaggranted in parnd denied in part.

|. Background

A. Factual Background

The following facts are taken from the Fest Local Rule 56.1 Statements and the
documents contained in the record.

1. W.E.’s Experiece in the District

At the time of the first hearing in thtmse, WE. was a fifteen-year-old ninth grade
student attending a privatesidential school (“Northwood”n New York, although he had
attended public school in the Hendrick Hudson Central School Distrietgh eighth grade (the
2010-11 school year).SéeCase | Hr'g Tr. 1632; Ga | Joint Ex. 54 (Aug. 30, 2011
Withdrawal Letter)see alsdef.’s Rule 56.1 Statement (“Def.’s 56.1") 11 1-2 (Dkt. No. 34);
Pls.” Resp. to Rule 56 Statement (“Pls.” 5.9 1-2 (Dkt. No. 40PIs.” Supporting Rule 56
Statement (“Pls.” Cross 56.1”) 11 503—-04 (M. 41); Def.’s Resp. to PIs.’ Rule 56.1
Statement (“Def.’s Cross 56.1") 11 503—-04 (Dkt. Ki2).) W.E.’s early years in the District

were generally successful: he performed well in elementary sgattipated in a number of



extracurricular programs, anddsn middle school engaged in aeatcs, reading, art, music,
and his friendships.SgeCase | Hr'g Tr. 1633-36; Case | Pls.” Ex. M (2007-08 Report Card);
see alsdls.’ Cross 56.1 1 11-17, 24; Def.’s Crb6sl 11 11-17, 24.) He began to encounter
difficulties, however, in sixth grade, when hargtd to experience increasingly intense internal
pain, which led to an emergency appendector®geCase Il Hr'g Tr. 816-17%ee alsdIs.’
Cross 56.1  25; Def.’s Cross 56.1 § 25.) W.gam was diagnosed as abdominal migraines,
and he missed at least 26 days of schd®éeCase | Joint Ex. 65 {6 grade attendance
summary)see alsdPls.” Cross 56.1  25; Def.’s Cross 56.1  25.)

The difficulties caused by W.E.’s migrainesntinued into the senth grade (the 2009—
10 school year), and he alsajbe to experience more convemal migraines, leading him to
miss at least as many school days as the year befdeeCdse | Joint Ex. 66 (7th grade
attendance summarygee alsdef.’s 56.1  6; PIs.” 56.1 | 6; PI&ross 56.1 § 26; Def.’s Cross
56.1 1 26.) According to M.S., by SeptemB@09, W.E. had been begun experiencing these
headaches “almost daily."'SéeCase | Joint Ex. 1 (Apr. 23, 2010 email from M.S.); Pls.” Cross
56.1 1 77; Def.’s Cross 56.1 { 77.) Although W parents had initially thought they were
related to temporomandibulgint dysfunction (“TMJ"), 6eeCase Il Hr'g Tr. 817-18),
abdominal migraines can evolve to becamare classical migraine headachesgCase | Hr'g
Tr. 889), consistent with W.E.&sxperience. According to DMichael Lasser (“Dr. Lasser”),
W.E.’s pediatrician, W.E.’s migraines wererahic, “[p]rofoundly sevee,” and, “[i]n [his]
opinion[,] . . . impacted every aspect of f\].” (Case | Hr'g Tr. 1495, 1509.) As M.S.
explained, “whenever [W.E.] had a migraine, heswampletely debilitated” and “couldn’t really

do anything.” [d. at 1660-61.)



During the winter, M.S. requeéed a “team meeting,5¢eCase | Hr'g Tr. 1641), and,
additionally, in the third quartevhen W.E. missed a number of days of school, the District held
an “Instructional Support Team” (“IST”) merg in the spring of 2010 to discuss W.E.’s
absences and “incomplete” grades, after whitk. was allowed to make up his missing work,
have his incompletes removed, and neegrades in the A or B rangesgeCase | Hr'g Tr.
1198-200see alsdef.’s 56.1 | 7; PIs.” Cross 56.1 §} By April 2010, when his headaches
were “getting worse and worse,” M.S. referl®cE. to the Section 504 committee and sent a
note to the guidance counselor requestioge instruction. (Case | Hr'g Tr. 1641 According
to Brooke Bolen (“Bolen”), a counselor and 8ee 504 case manager at Blue Mountain Middle
School, seeid. at 1174—75), that tutoring was approvesgid.at 1202—-03), rendering W.E.
eligible for four hours of tutoring in May 201&deCase | Def.’s Ex. 33 (Home Instruction
Tutoring Form);see alsdef.’s 56.1 { 32; PIs.”’ 56.1 1 32). BV.went on to receive scores on
his state assessments that demonstrated mastproficiency in the subjects of English
Language Arts and MathSéeCase | Def.’s Ex. 32 (Studengest Scores Detail); Def.’s 56.1
7 13; Pls.’ 56.1 1 13.)

On May 25, 2010, as part of W.E.’s refeti@athe Section 504 committee, Dr. Richard
Brodsky (“Dr. Brodsky”), the school psychologist, conducted a psycho-educational evaluation of
W.E. SeeCase | Hr'g Tr. 464—65; 698—-99; Cas#oint Ex. 4 (“Brodsky Report”see also
Def.’s 56.1 11 14-16; PIs.” 56.1 1 14-16.) In hpore Dr. Brodsky noted that his “[c]urrent
impressions [of W.E.’s conditions] include a history of TMJ and a mixed headache disorder,”

and described W.E. as “a softed&en 13-5 [sic] year old boy” wharely smiled or engaged in

1 A Section 504 committee is so hamed as aeeafe to § 504 of the Rehabilitation Act.
See?29 U.S.C. § 794.



casual conversation other than moments indiatethe examiner. (Brodsky Report 1-2.) As
part of that evaluation, Dr. Brodsky perfordnge Woodcock-Johnson-IIl Tests of Cognitive
Abilities (*"WJ-1lIl COG”), the Woodcock-JohnsontTests of Academic Achievement (*“WJ-1lI
ACH?”), and the Behavior Assessment System for Children-Second Edition (“BASC-2"), in
addition to interviewing teachers areViewing pertinent recordsld( at 1.) The WJ-1ll COG
comprises seven subtests that measure a vafietgnitive skills, each ith median scores of
100 and an average range of 80-124. gt 2.) W.E. received a ‘®eral Intellectual Ability”
standard score of 121, which equated to9®wd percentile, placing him above the average
range when compared to same-age pedds) The WJ-IIIl ACH similarlyinvolves a variety of
subtests, for each of which W.E. received scorélse average to advanced range, except for
math fluency, where his score fallthe “low average” range.Sée idat 3—4.) The BASC-2 test
was completed by W.E. and two teacheld. 4t 4.) The test producé&s scores” for a variety
of areas, with a mean of 50 and an average rahge to 60, with scas outside that range
being considered “At-Risk” (which “may identify a significant problemttmay not be severe
enough to require formal treatment or may idgrttie potential of deveping a problem that
needs careful monitoring”) or “Clinically &nificant” (which “sugget[s] a high level of
maladjustment”). Ifl.) W.E. received two at-risk scores(i) “Relations to Parents,” which Dr.
Brodsky indicated was “reflective of the dd€ilt communication patterns that often exist
between parents and young teenagers,” and (2) “Attitude Towards School,” which “was marked
by responses related to feeling bowath school and disliking school.”ld.) The clinically
significant score came from just one of the teastand was in the area of “Somatizatiorg’)(

which Dr. Brodsky testified was “[p]hysical compits, complaints of being ill,” (Case | Hr'g



Tr. 716)? In his report, Dr. Brodsky said that tluignically significant score “seems to [have]
be[en] directly related to momes where [W.E.] complain[ed] afot feeling well and ask[ed] to
see the nurse.” (Brodsky Report 4.) Imsoary, Dr. Brodsky concluded that W.E. was a
“pleasant 13-5 year old boy in the sevegthde,” who “showed abowaverage intellectual
potential overall,” with weaknessén “fine-motor skills.” {d. at 5.) Although certain
“[d]ata . . . suggest[ed] a high level of physicamplaints during academics,” and “indications
of a negative attitude about schaold mild oppositional behavior abme,” “[n]o serious social-
emotional concerns ha[d] been reported at th[e] timkl)) (

Testifying about this test lateDr. Brodsky indicated thatt‘was [his] hypothesis [that]
there may have been emotional factors at playpa®sed to skill deficit.” (Case | Hr'g Tr. 708.)
Overall, Dr. Brodsky made three entries unitie heading “Recommendations”: (1) “All
relevant data and reports should be consideyetie Section 504 Committee,” (2) “[tleachers’
input about daily functioningral behavior will be essential determining the impact of
[W.E.]'s headaches,” and (3) “[a]ttitude tomla school and oppositional behavior should be
monitored for possible intervention.” (@isky Report 4.) On top of these written
recommendations, Dr. Brodsky also testified tidten speaking with M.S., he “recommend|[ed]
that [the Parents] consideryate therapy for [W.E,] and that his third written recommendation
was meant to be a “lead in” to a conversatin which he could recommend therapy to the

Parents. $eeCase | Hr'g Tr. 720-2Z%ee alsdCase | Hr'g Tr. 752-53.)

2 Dr. Daniel Williams, another doctoritlt whom W.E. consulted, described a
somatoform disorder as “an iflas that presents primarily wiphysical symptoms, where after
careful evaluation by clinicians to make sthrat undiagnosed physical causes have been
effectively evaluated and ruled out, there ramea component of the physical symptoms that
needs to be understood as having a psycbibasis.” (Casl Hr’'g Tr. 909.)
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On June 14, 2010, the Section 504 committee met and, finding W.E. eligible for services
based upon his migraine disability, deojéd a Section 504 accommodation plebeeCase |
Joint Ex. 11 (Section 504ccommodation Plankee alsdef.’s 56.1 | 9-10; PIs.’ 56.1 {1 9—
10; PIs.” Cross 56.1 1 90; Def.’s Cross 56.1 1 90nder that plan, W.E. was to receive
accommodations consisting of extended time taplete assignments, nursing services as
needed, access to class notes, and access to home tutSgeGage | Joint Ex. 11 (Section 504
Accommodation Plankee alsdef.’s 56.1 § 11; PIs.” 56.1 § 11According to Kathleen
Coughlin (“Coughlin™), director oPupil Personnel Services fortiistrict, that plan did not
include “school monitong” of W.E. (SeeCase | Hr'g Tr. 389.) The extent to which Dr.
Brodsky recommended counselingfae Section 504 meeting is nurfectly clear: While he
may well not have formally recommendgdvate counseling at that meetingeéCase | Hr'g
Tr. 1654-55 (“Q. Beyond the accommodation plavese there any recommendations discussed
[at the Section 504 Committee meeting]? . . . Ni, at that point, | was very optimistic about
[W.E.]'s future[;] | thought he was doing vewell. There were no other recommendations
discussed.”), he did recommend it to M.Sed idat 720-21), and later sugged that he made
a reference to it when speaking at least to M.S. at the meetggidiat 752-53 (“Q. Yet you
do recall specifically statintp [M.S.] in June of 2010 that you were recommending or you
recommended private counseling for [W.E.]? A. YEs. What context did that take place [in]?
A. At the conclusion of that meeting as discussed my recommendations, | remember sitting
directly across the table from [M]&t that particular meetirgnd trying to sensitively suggest
and recommend that private therapy would berssicleration.”)). In any event, Dr. Brodsky
testified that he recommended “private”—thatrist “school-based”—therapy because “[i]t was

[his] impression that many of the[] issues tharsed to exist were based in the relationships



that were occurring at home wii$.E.] and his parents, and thatwould be inappropriate and
likely ineffective to try and address thata school-based counseling sessiond. &t 722—-23.)

In September 2010, W.E. began eighth gra@s.” Cross 56.1 § 105; Def.’s Cross 56.1
1 105.) From the beginning, W.E.’s migrainesased additional problenfer him, causing him
to miss not only the first several dayssochool from September 27—-29, 2010, but also causing
him to miss over 100 days throughout the scheak ylespite his ongoing efforts to atten8ed
Case | Hr'g Tr. 883; Case | Joint Ex. 67 (§tlade attendance summar@ase | Joint Ex. 70
(8th Grade Report Cardjee alsdef.’s 56.1 1 26-27; Pls.” 56.1 11 26-27; PIs.” Cross 56.1
11 106, 108-09, 111-12, 126, 130; Def.’s Cross 56.1 11 106, 108-09, 111-12, 126, 130.)
During this time, M.S. emailed W.E.’s teacharsl other District employees frequently, whom
she found supportive and helpful and vémailed W.E.’s missing homeworkS&eCase | Hr'g
Tr. 1661; Case | Joint Exs. 22, 23 (emails reittectommunications between M.S. and school
employees); Case | PIs.” Exs. T, V, W, X (samk) some circumstances, the teachers waived
homework assignments for W.ESdeCase | Pls.” Exs. DD, GG.)

Unsurprisingly, W.E.’s migraines had a fieularly strong impact upon his eighth grade
year: Socially, W.E. was “out of the loopi school, became more socially isolated, and,
according to Dr. Andrew Robins (“DRobins”), felt behind his friends.SeeCase IHr'g Tr.

1016, 1041-42see alsdPls.’ Cross 56.1 1 128-29; Def.’s Cross 56.1 1 128—-29.) Medically,
in M.S.’s view, the stress that W.E. felt from school made his headaches wees€age |

Joint Ex. 31 (Section 504 ai@SE referral email chainee alsdPls.’ Cross 56.1 § 127; Def.’s
Cross 56.1 § 127.) Academicallytrmugh W.E. regularly earned Asd Bs in his first quarter

of school, earned a proficiestore on the English Language Arts exam, and an 82 on the

Regents state algebra exasgedCase | Hr'g Tr. 420-21, 990; Cakdoint Ex. 70 (8th Grade



Report Card)see alsdef.’s 56.1 1 28-29, Pls.’ 56.1 11 28-2%) also struggled, dropping his
accelerated Enriched English class, taking a “cativith no academic credit in most classes,
and missing the Regents Exam in biology, theestath assessment, and over 30 days of school
after April 15, 2011,9eeCase | Hr'g Tr. 1247, 1308, 1335-37, 168&se | Joint Ex. 70 (8th
Grade Report Card3¥ee alsdef.’s 56.1 11 30, 60; Pls.’ 5611 30, 60; Pls.” Cross 56.1 [ 133—
38; Def.’s Cross 56.1 {1 133-38).

The Parties undertook certain actions with eespo W.E.’s conditions: For their part,
W.E.’s parents sought treatment for W.E.’s atiad, tried to coax him to attend school, had
family members tutor W.E., and sought medicehtment from specialized doctor§eéCase |
Hr'g Tr. 1664, 1718, 1910-1%ge alsd?ls.” Cross 56.1 {1 140-41, 143; Def.’s Cross 56.1
19 140-41, 143.) Additionally, as noted, underSastion 504 plan, W.E. was also entitled,
through the District, to homettring. (Case | Joint Ex. 11 é8tion 504 Accommodation Plan).)
According to Bolen, W.E.’s case manager for gigirade, W.E. required tutoring services in
fall of 2010 in connection with certain skills testing that W.E. was to go through as part of the
curriculum. SeeCase | Hr'g Tr. 1206—-07; Case | DefExs. 46—48 (emails between M.S. and
Bolen regarding tutoring).) To that end,BVs appointed tutor was Jan Dyckman (“Mr.
Dyckman”). SeeCase | Hr'g Tr. 1206-07; Case | DefExs. 34 (tutoring records), 46—48
(emails between M.S. and Bolenttgoring).) As a general mattence a tutor labeen secured
for a student, school officials customarily leaviithe parent and the teacher to schedule the
actual tutoring sessiongdeCase | Hr'g Tr. 1203), althougdthool officials are ultimately
responsible for ensuring thidite tutoring occurred or to note why it failed to happsee (id.at
355-56). And here, while Jacqueline Kilanowgkilanowski”), the gudance counselor who

took over for Bolen, testified toeing in touch with M.S. and/.E.’s teachers concerning the



tutoring, she did not confirm the numberhafurs of home instruicin being provided. SeeCase

| Hr'g Tr. 1285, 1332—-33.) The records reflectthivV.E. received at least some tutoring:
According to the District’s timesheets, W.E. reeel one hour of tutoring from Mr. Dyckman on
September 29, 2010, two hours from Mr. Dycknma November 2010, 2.5 hours from Donna
Sullivan in April 2011, one hour from Timoti&avanaugh in April 2011, 4.5 hours from Donna
Sullivan in May 2011, three hours from TirhgtCavanaugh in May 2011, and 2.25 hours from
Donna Sullivan in June 2011. (Case | Def.’s Ex. 34 (timeshée#sgdording to Bolen, W.E.
was not available to work during thiee that he was out in NovembeseéCase | Hr'g Tr.

1276); however, Plaintiffs object to this assertiooting that M.S. had indicated only that W.E.
could not work with Mr. DyckmancpmpareDef.’s 56.1  38with PIs.” 56.1 § 38 (citing Case |
Hr'g Tr. 1668; Case | PIs.” Ex. V)), who, Pgiffs assert, did not really tutor W.EseePIs.’

56.1 1 37), because, in M.S.’s view, he “really pigbervised [W.E.] doing whatever work there
was,” (Case | Hr'g Tr. 1667). ¢ordingly, M.S. emailed Dr. Alic&ottlieb (“Dr. Gottlieb”), the
Assistant Superintendent for Curriculum @rdfessional Personnel, on January 28, 2011 to
request a new tutor.SeeCase | Joint Ex. 19.) Dr. Gottlieb promptly responded and said that
she would help. See id. Nevertheless, according to M.S., she did not hear back and, so,
reached out again in March, with home instiarcultimately recommencing for W.E. in April

2011. GeeCase | Hr'g Tr. 1668-69.)

3 These figures come to a grand total 6f25 hours. The Parents’ assert that W.E.
received 15.25 hours in tutoring, perhaps becthesedo not count the first hour in November
2010 as it involved the administratiof a standardized testSdePIs.’ 56.1 § 34.) Plaintiffs
posit that W.E. was entitled to substantiatigre tutoring and thahe District was not
monitoring W.E.’s home tutang as it should have beesggPIs.’ Cross 56.1 |1 240, 252-53
(citing, inter alia, Case | PIs.” Ex. | (Digtt Policy #4421)); however, as Defendant rightly
points out, that ia legal conclusionsgeDef.’s Cross 56.1 I 240and one which is not
necessary to resolve the instant motions.
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In December 2010, M.S., informing the Distrilbait she perceived her son to be in
“crisis,” (seeCase | Hr'g Tr. 1682; Case lidd Ex. 17 (Dec. 2010 email chairgge alsd?ls.’
Cross 56.1 § 167; Def.’s Cross 56.1 { 167), requesteeral types of &ion be taken by the
District and/or school employeascluding asking for class notés W.E.’s science, French,
and social studies class notesegCase | Joint Ex. 17 (Dec. 20&énail chain)). M.S. also
contacted Dr. Brodsky for information about gokbased counseling and interventions, in
response to which Dr. Brodsky recomment@ivate relaxatn counseling.” $eeCase | Hr'g
Tr. 1678-79see alsdPIs.” Cross 56.1 {1 156-57; Def.’s Cross 56.1 1 156-57.) Furthermore,
M.S. also requested a teachesirh meeting, in response to which a team of W.E.’s teachers met
the week before the break in December 2010, andhigh they, with M.S. present, went through
and modified W.E.’s outstanding assignmentddtermine what work needed to be made up.
(SeeCase | Hr'g Tr. 1296—9%ee alsdef.’s 56.1 § 51; Pls.” 56.1 § 51.) Additionally, by email
dated December 13, 2010, M.S. requested a revié.Bf's Section 504 Plan, and the District
scheduled a Section 504 committeeeting for January 5, 2011SdeCase | Def.’s Ex. 7see
alsoDef.’'s 56.1 1 48—49; PIs.’ 56.1 1 48—49.) Timal meeting, however, never occurred
because two days before the meeting, M.S.ileth€aroline Almeida (“Almeida”), the District’s
Assistant Director of Pupil Personnel, and aadéed that, although shewxfs] happy to meet if
the team would like to or if [Almeida] ha[d]lwdr ideas,” she “[did] not know if the meeting
[was] necessary,” as W.E. had had a “gfBatcember] break,” was doing much better, and
“ha[d] all the program mdifications in place,” further noting @l she “met with his team before
break to make sure they umgimod what was going on."SéeCase | Def.’s Ex. 7see also

Def.’'s 56.1 11 52-53; PIs.” 56.1 1 52-53.)
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Throughout the spring, discussiarmncerning W.E.’s well-beg continued: On March
15, 2011, M.S. emailed the school nurse and guiel@ounselor a copy of a report from Dr.
Kitaj, which noted, among other things, tNdtE. was taking a number of medicationSe¢
Case | Joint Exs. 22 (Kitaj Report), 23 (email etiag Kitaj report).) Th report indicated that
W.E. “present[ed] with a diagnosis of migraiwithout aura” and #t “[W.E.] confirm[ed]
triggers of his headaches from stress.” (Cagdeitit Ex. 22 (Kitaj reportiat 2, 5.) In her email
transmitting it to the school, M.S. characterizegl port as “not[ing] that [W.E.] does have a
severe migraine disability and that stress isneeipitating factor.”(Case | Joint Ex. 23 (email
attaching Kitaj report).) &n thereafter, on March 18, 2011, the IST had a meeting at which,
among other things, it set its goal as to “enstumeent receives tutoring.” (Case | Def.’s EX. 16
(meeting overview)see alsd?ls.” Cross 56.1 1 173; Def.’s Cross 56.1 1 173.) Additionally, on
April 12, 2011, Plaintiffs referred W.E. to the E® determine whether he was eligible for
special education services as a child with ahéphealth impairment” (“OHI”) and requested an
emergency Section 504 meeting, which Almeidenediately scheduled for April 15, 2011.
(Case | Hr'g Tr. 485; Caselbint Exs. 28 (M.S. Referr&mail), 30 (Section 504 Meeting
Notice);see alsdef.’s 56.1 1 56-58; Pls.’ 56.1 1 56-58.)

At the April 15, 2011 Section 504 Comnei¢t meeting, the Committee recommended
adding counseling to W.E.’s accommodation plan for the rest of the y@&aeJaint Ex. 35
(Section 504 accommodation plan), at 2.) Blase his prior relationship with W.E., Dr.

Brodsky recommended that any such counseling occur outside, perhaps on a trail or ropes

course. $eeCase | Hr'g Tr. 744-45.) Nevertheless, Brodsky testified that he did not meet
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with W.E. to provide counseling because “[lnjas never available when [Dr. Brodsky] sought
him out,” despite having called W.Eh®meroom more than five timesSede idat 746, 784

Also at the Section 504 magy, “[a] psychiatric evalu#on was recommended to be
conducted in preparation for the upcomingiahifCommittee on Specid&ducation (“CSE”")]
meeting.” GeeCase | Joint Ex. 35, at 2.) The evaioa was scheduled to take place on May 5,
2011 with a psychiatristamed Dr. Hahn.SeeCase | Hr'g Tr. 492see alsdPls.” Cross 56.1
9 189; Def.’s Cross 56.1 1 189.) When Dr. Hapaoke with M.S. on the phone, she offered to
let him see W.E. at home, but Dr. Hahn indicated te did not think it would be helpful to see
W.E. in a migraine state at home and sugges$iaidM.S. contact DiICynthia Pfeffer (“Dr.
Pfeffer”) at New York Pesbyterian Hospital regarding pain managemebeeCase | Hr'g Tr.
1700-03see alsdIs.’ Cross 56.1 11 192-95; Def.’s €sb6.1 {1 192-95.) M.S. did so, and
Dr. Pfeffer referred her to another doctor, Dr. Daniel Williams (“Dr. Williams3eeCase |
Hr'g Tr. 1703-05see alsdPls.” Cross 56.1 § 196; Def.’s G956.1 § 196.) M.S. contacted Dr.
Williams the same day, provided extendbazkground, and arranged to schedule an
appointment. $eeCase | Hr'g Tr. 1703-05ee alsdPls.” Cross 56.1 § 197; Def.’s Cross 56.1
1 197.) M.S. and W.E. then met with D¥illiams on May 18, 2011, and W.E. had at least 11
subsequent sessions with Dr. Williams by December 21, 2@eeCase | Hr'g Tr. 882, 895,
934, 1703-05see alsdPls.’ Cross 56.1 1 197-99; Def.’s Cross 56.1 1 197-99.)

Although Dr. Hahn did not meet with W.E. tme day when he spoke with M.S., he

nevertheless prepared a refdmated on that consultatiosg€Pls.” Cross 56.1 1 200; Def.’s

4 Plaintiffs indicate that Dr. Brodsky did noebntact the Parents until June 9, 2011, (Pls.’
56.1 1 59 (citing Case | Joint Ex. 47)), but thisedaas drawn from an email from M.S. to Dr.
Brodsky that does not indicate when Dr. Bilod8rst tried to contact the ParentsgéCase |
Joint Ex. 47).
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Cross 56.1 1 200), which noted thatdugygested that “[the] begb@roach to assist [W.E.] would
be to consider a multi-disciplinary appiah,” recommending “a more holistic approach
incorporating bio-feedback/relation techniques, mindiness training, [and] play therapy,” and
noting that “[a]ccess to an outdaadventure[-]based program miag deemed to be one avenue
to help engage [W.E.] in learning coping mechiasidor stress.” (Case | Joint Ex. 43, at 2-3.)
This did not, however, mark the end of the effat Dr. Hahn to meet with W.E., and M.S.
testified that she scheduled an appomt with Dr. Hahn for June 1, 201%eéCase | Hr’g Tr.
1717), but she canceled the appointment eedl.E. was home with a migrainee¢ id; see
alsoPIs.” Cross 56.1 1 202, Def.’s Cross 56.1 | 28@hough W.E. had seen a number of other
doctors on different occasions while iretthroes of a headache or migraiseeDef.’s 56.1
19 70-73; Pls.” 56.1 1 70-73). Additionally, according to Coughlin, M.S. accepted another
appointment slot for W.E. with Dr. Hahn for July 19, 2011, which did not occur because W.E.
was too anxious to participateSgeCase | Hr'g Tr. 158—-6Gsee alsdef.’s 56.1 | 68; Pls.’ 56.1
1 68.) During that phone call, according to Glain, M.S. also indided that they were
considering placing W.E. at Northwood and thmetdical reports were forthcoming, but that she
nonetheless wanted to secure a CSE placem8seCase | Hr'g Tr. 161-64ee alsdef.’s
56.1 1 69; Pls.” 56.1 { 69.)

The initial CSE referral meeting was scheduled for W.E. for May 25, 2644Cése |
Hr'g Tr. 503;see alsdef.’s 56.1 § 74; Pls.” 56.1 § 74), because, according to Almeida, it “had
to be held by June 13th in order to be imptiance with the timeline, but [the] mom indicated
that she was only available on Mondays and Wsdiags,” and May 25 was “the only date prior
to June 13th that was a Monday or Wednesdaitias available,” (Casl Hr'g Tr. 503-04). In

advance of that meeting, M.S. providedevised social history for W.EsgeCase | Joint Ex. 40
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(revised social historyksee alsdPls.” Cross 56.1 Y 184-85; De Cross 56.1 1 184-85);
however, Plaintiffs did not receive any writtettée suggesting that ayshiatric evaluation may
also be neededséePls.’ Cross 56.1 1 230 (citing Case | Hr'g Tr. 364); Def.’s Cross 56.1  230),
and the evaluation with Dr. Hahn, discussed above, did not occur. According to Almeida, the
prospect of pressing on with the CSE meetipout a psychiatric estuation concerned her
because she “felt that they were critical for tbenmittee to be able to make a decision not only
on eligibility but [also] on . . . an appropriateogram,” and that she shared these concerns with
Coughlin. (Case | Hr'g Tr. 505.) In advancetlwét meeting, the District did not conduct a
classroom observation or include agrd as a member of the CSEeéPIs.” Cross 56.1 1 204—
05; Def.’s Cross 56.1 {1 204—Gfee alsaCase | Joint Ex. 42 (letter notifying the Parents of the
May 25, 2011 meeting and listing people expecteatttnd the meeting)), nor did the District

list a reason for referral ats 504 Referral FormséeCase | Joint Ex. 39 (504 Referral Form)),
even though Coughlin testifigdat she “would typically epect there would be some

information on” the form,deeCase | Hr'g Tr. 336).

The CSE meeting in fact went forward on May 25, 204d4eCase | Joint Ex. 45 (CSE
meeting attendance forngee alsdPls.’ Cross 56.1 § 208; Def.’s Cross 56.1 § 208), and
Plaintiffs take issue with several aspects efriieeting. For one thing, the Parents note that
there was no parent megtat the meeting.SgeCase | Hr'g Tr. 233; G | Joint Ex. 45 (CSE
meeting attendance forngee alsdPls.” Cross 56.1 § 204; Def.’s Cross 56.1 § 204.)
Additionally, Plaintiffs take issue with a numharthe respects in wth Almeida conducted the
meeting, noting that Aimeida opened the nmegehy saying that she did not know if W.E.
gualified to be classified or, ife did, whether the District haahy placement options for him.

(SeeCase | Hr'g Tr. 1708; Caselbint Ex. 58 (Oct. 26, 2011 lettepm M.S. to Coughlin), at 2;
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see alsdIs.” Cross 56.1 1 209; Def.’s Cross 56.1 1 20®ujthermore, at the time of that
meeting, according to Almeida, although she kmtieat W.E. had “humerous absences” and had
“a lot of medical information sgaking about a lot of physical impairments” and “[h]eavy duty
medications, different doctors,nd] lots of medical type inteentions,” she did not have “more
holistic information” that “would give [the comittee] a clearer picture of [W.E.]'s emotional
needs” and did not know the specifics concermisgnedications, frequency of absences, or that
his migraines were growing worseSgeCase | Hr'g Tr. 513-16, 653-54, 657, 661.)
Furthermore, while Almeida acknowledged that isyp@ssible to classify W.E. as OHlI, she did
not, seeCase | Hr'g Tr. 662see alsdPIs.” Cross 56.1 218, Def.’s Cross 56.1 § 218), and
guestioned “[iJn [her] own head” whether W.E.’smpan fact existed, (Case | Hr'g Tr. 678), and
testified that, at the time ¢ifhe meeting, she “had information that[,] on weekends and at
nights|,] he was quite active going out with friend . [,] and was still social and active on the
weekend certainly,” specificallyoting that that “there wascncert in the city that was
mentioned at this time,” (Case | Hr'g Tr. 51@)though M.S. testified that during the period

from November 2010 through January 2011, Whad no social connections,” “no phone
calls, . . . no get togethers wittends,” although he did, sheidahave a small birthday party,
(id. at 1664). Relatedly, PHiffs also object to the fact thAlmeida shared an anecdote from
her childhood about her father forcing hegtmoto school when she did not feel wedle¢ id.at
509-10), a story M.S. found “insulting” and “patronizingd. @t 1715). Finally, Plaintiffs
contend that M.S. testifieddahno accommodations other thdassifying W.E. as OHI were
discussed at the meetingSeePls.” Cross 56.1 § 228 (aitj Case | Hr'g Tr. 1712).)

The Parents also note respects in which theg wissatisfied with th District’s conduct

following the meeting. Specifically, they ndteat the District did not send out a notice
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concerning the status of W.E.’s referral after theetimg (or, for that matter, before), nor did it
classify W.E. by June 13, 201keeCase | Hr'g Tr. 368—-6%ee alsd’ls.” Cross 56.1 229,
231; Def.’s Cross 56.1 11 229, 231), the date byhvAimeida had indicated that she wanted to
hold W.E.’s CSE meeting.

2. Planning for W.E.'s Freshman Year

In July 2011, Coughlin spoke with M.&oncerning whether she wished to pursue
classification and an IEP for W.ESéeCase | Hr'g Tr. 159—-60.)rhe CSE thereafter
reconvened on August 26, 2011 and ultimately clasbMV.E. as a student with a disability
under the classification of “O¢in Health Impairment,’SeeCase | Hr’'g Tr. 183; Case | Def.’s
Ex. 30 (May 25, 2011 meeting notesge alsdef.’s 56.1 § 79, Pls.” 56.1 { 79), and identified
W.E.’s academic as well as social and emotional needs and goals, along with the modifications,
services, and supports to meet thesegCase | Def.’s Ex. 30 (Mag5, 2011 meeting notes)). In
advance of that meeting, the Parents submiigtieelrs from Dr. Williams, Dr. Robins, and Dr.
Lasser. $eeCase | Joint Exs. 50a, 50b, 51.) In those letters, Dr. Williams recommended a
“smaller school environment, with small class@here [W.E.] [could] receive both supportive
counseling and educational servitieat enable him to return tiormal social and educational
functioning,” eeCase | Joint Ex. 50a (Williams letter), at 2); Dr. Lasser recommended a “small
supportive school environmentsdeCase | Joint Ex. 50b (Lassettér)); and Dr. Robins was of
the view that “it [was] unlikely that [W.E.] [wod] succeed in the 9th grade if he continue[d] in
the mainstream public school systensg&€Case | Joint Ex. 51 (Robins letter), at 2).

The CSE prepared a draft IEP for W.E. iethlisted a number of recommendations,
including twice-weekly individual counselirsgrvices, program accommodations (comprising

access to class notes, additional time for assignments, and nursing services as needed), and
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“Special Class” with student-to-staff ratio of “8L1" although it left blak the field reserved for
placement recommendationsSegCase | Joint Ex. 53, at 7-9T)o that end, Coughlin testified
that, at the meeting, she discussed “two progihais[she] thought might be appropriate and be
able to meet the needs that tommittee had determined tijt.E.] had,” specifically the
BOCES programs in Southern Westchester andafutdorthern Westchester, (Case | Hr'g Tr.
179-80), although M.S., writing in an October 17, 2011 email to Coughlin, claimed that M.S.
“stated that it was too late . . . to seriougdypsider a CSE out of district placement . . . , given
the late date of the [CSE]euting,” (Case | Joint Ex. 56ee alsdCase | Joint Ex. 58 (Oct. 26,
2011 letter from M.S. to Coughlin) at 3)According to Coughlinshe described the referral
process at the meeting and said that untiptieeess was complete, neither proposal could be
recommended as a final placement, but thateadstall the CSE could offer was interim home
instruction pending the expeeld referral process.SeeCase | Hr'g Tr. 191-95.) A bit later on,
on November 2, 2011, the Parents reedia draft IEP when copienh a letter from Coughlin to
the intake coordinator at th@@®hern Westchester BOCESSeCase | Joint Ex. 59.) Later that
month, M.S. visited the Southern Westcheated W.A. visited tB Putnam Northern
Westchester program; however, Mi8licated that W.E. would not lavailable to visit either.
(SeeCase | Joint Ex. 63; Case Il Hr'g Tr. 11688e alsdef.’s 56.1 | 56.1 89-90; Pls.’ 56.1

19 89-90.) During those visits, M.S. learned thatplacements had a 12:1:1 student-to-teacher
ratio, seeCase | Joint Ex. 63, at 2), rather thia 8:1:1 ratio listed on the draft IEBg€Case |

Joint Ex. 53, at 8see alsdPls.” Cross 56.1 1 526—-27; Def.’s Cross 56.1 1 526-27).

5> Context suggests that BOCES refers to New York’s Boards of Cooperative Educational
Services.Seehttp://www.boces.org/AboutBOCES/WhatisaBOCES.aspx.

18



Despite these discussions of possibicpig W.E. in a BOCES program, on August 9,
2011, M.S. raised for the first time in a phone call with Coughlin that the Parents may seek
tuition reimbursement for their unilaté@acement of W.E. at NorthwoodSé€eCase | Hr'g Tr.
168;see alsdef.’s 56.1 1 112; PIs.” 56.1  112.) By letter dated August 30, 2011, the Parents
formally informed the superintendent that tlvegre withdrawing W.Efrom the District and
further indicated that they had infoehthe committee the week befor&e¢Case | Joint Ex.
54.)

W.E., in fact, attended Northwood for hieshman and sophomore years, (PIs.” Cross
56.1 1 265; Def.’s Cross 56.1 { 265); however, thege® by which he came to attend a private
school began earlier, with the Parents having reqdehlat transcripts sent to area private
schools in mid-January 201EeeCase | Def.’s Ex. 11 (transcript request®e alsdef.’s 56.1
1 91; Pls.’ 56.1 § 91, PIs.” Cross 56.1 11 299+8#.’s Cross 56.1 11 299-300). Plaintiffs
learned of Northwood through one of W.A.'dleagues, whose son was experiencing anxiety
and depression in publhigh school. $eeCase | Hr'g Tr. 1802see alsdef.’s 56.1  92; PIs.’
56.1 192.) M.S. visited Northwood with W.E.late February 2011, and, after receiving a tour,
W.E. grabbed M.S.’s coat and said, “Can | go her&&8eCase | Hr'g Tr. 1803—04ee also
Def.’s 56.1 11 93-94; PIs.’ 56.1 11 93-94; Rt30ss 56.1 1 301; Def.’s Cross 56.1 { 301.)
Shortly thereafter, Plaintiffsubmitted W.E.’s application, amdter W.E. was admitted, signed a
contract for enrollment in March 2011, mail@&2,500 deposit, purchased tuition insurance at a
cost of approximately $1,700, visitéhe school again with W.A.nd sent an email to the school
in late May with the subject len“Incoming ninth grader [W.E.]ihdicating that W.E. would be
attending in the fall for ninth gradeSdeCase | Joint Ex. 20a (records request); Case | PIs.” Exs.

B (enrollment contract), 1l (brthwood application); CadeDef.’s Exs. 53 (Northwood
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admission letter), 55 (email from M.S. to Northwood (Feb. 8, 2088 alsdef.’s 56.1 T 95—
101; Pls.’ 56.1 1 95-101; PIs.’ Cross 5%Y1302—05; Def.’s Cross 56.1 11 302-05.) The
School was aware of W.E.’s unique needs when it accepted BmeCdse | Hr'g Tr. 1560-61;
see alsdIs.” Cross 56.1 9 310; Def.’s Cross 5631Y).) M.S. explained her application by
indicating that she “hop[ed] for a public placemesiith that “[W.E.] could stay in the school
district,” but, “at the same time[,] . . . hadltmk out for [W.E.’s] interests and come up with
something that was a change for him and waulgrove his health and allow him to access his
education.” (Case | Hr'g Tr. 1956-57.)

Despite the ongoing consideration of privatec, the Parties dimite when Plaintiffs
first raised the issue of W.E. attending privateost. According to Defenat, it was not until a
mid-July 2011 telephone call with CoughliratiM.S. mentioned the possibilityS€eDef.’s
56.1 1 102 (citing Case | Hr'g Tr. 156)). Plaffgtiassert that M.S. informed the CSE in mid-
May 2011. SeePls.’ 56.1 102 (citing Case | DefEx. 25 (May 25 notes)).) Notes from Dr.
Robins from as early as April 2011 and Dr. Wiftis from as early as May 2011 allude to W.E.
attending or considering attéing private schoolncluding a reference to NorthwoodSee
Case | Def.’s Exs. 38 (notes), 41 (notsgke alsdef.’s 56.1 1§ 105-10; Pls.” §{ 105-10.)

3. W.E.'s Freshman Year at Northwood

Before describing W.E.’s performance atri¥vood, it bears discusgl the school itself.
Northwood describes itself as a small supportteiege preparatory school, and it focuses on
and endeavors to incorporate into alht§s five core values: integrity, compassion,
responsibility, couragend respect. SJeeCase | Hr'g Tr. 1552-53; Case | PIs.” Ex. LL
(Northwood promotional matexl); Case Il Hr'g Tr. 599—-60Gee alsdPls.” Cross 56.1 1 269,

280-81, 284; Def.’s Cross 56.1 {1 269, 280-81, 284.)rpiopis to take stepto allow for its
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students to be distin individuals. SeeCase Il Hr'g Tr. 590see alsdPls.” Cross 56.1 § 282;
Def.’s Cross 56.1 1 282.) In at least some clasBestudents and teacher discuss the material
while seated around a large oval table in a masneh that a student “[cannot] get through a
class without being asked something or being forced to particip@ease Il Hr'g Tr. 384-86.)
Its student body is a mix of day and boarding stusl and the student-teer ratio for W.E.’s
classes is below 8:1s€eCase | Hr'g Tr. 1558, 1807; Case Il Hr'g Tr. 48@g alsdPls.” Cross
56.1 1|11 270-73; Def.’s Cross 56.1 1 270-73)palyh its average class size is probably
between 10 and 12 studentgdCase Il Hr'g Tr. 445). The school also has two fulltime nurses,
and its faculty is around ¢hstudents regularly.Se€eCase | Hr’g Tr. 1561, Case Il Hr'g Tr. 365—
66, 441, 610-11see alsdPls.” Cross 56.1 1|1 274, 283; Def.’s Cross 56.1 {1 274, 283.) The
School does not have a consulting psycholagisonsulting psychiast on staff. $eeCase II
Hr'g Tr. 463.) During the &érnoon, students have an orgad study period in the school
library, and, for boarders, there is an additidn@-hour mandatory study period each evening,
during which time the school disconnects inteamtess and requires students to work away
from their computers for the first hourSdeCase | Hr'g Tr. 1577, 1782—-83, 18ke&e alsdPIs.’
Cross 56.1 11 276—78; Def.’s Cross 56.1 {1 276-VBe) school also provides a number of
outdoor activities, which Dr. Robins indicdtevould be therapeutic for W.E., and W.E.
participated in community service as well asek-climbing program wére he was responsible
for the safety of others.SéeCase | Hr'g Tr. 1555-58, 156&ase Il Hr'g Tr. 1057see also
Pls.” Cross 56.1 1 287-88, 350; Def.’s Cross 56.1 {1 287-88, 350.)

The Parties take different positions on theeakto which the School could be termed
therapeutic, although they pointauch of the same testimont the hearing, Donald Mellor

(“Mellor”), an English teacher and Northwoodunselor, explained thathile the School “[is]
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not a therapeutic school” and “[does not] claim td i@s neverthelessby nature therapeutic,”
(Case | Hr’g Tr. 1541, 1550, 1584¢ee alsdCase | Hr’'g Tr. 1806 (testimony by M.S. that the
School “was a therapeutic environment withouhgevertly therapeutig), and that, for some
students, the school is “really good medicin€ase Il Hr'g Tr. 590). Additionally, in a
September 2, 2011 email to M.S., Mellor stregbatl while Northwood “[does not] call [itself] a
therapeutic school,” its staff “ha[d] a lot fafith in the school’s trapeutic culture,” and

indicated that he “trust[ed] that [W.E.] . . .quld] see [it] as a positevand psychologically safe
place.” (Case | Pls.’ Ex. V\5ee alsdPIs.” Cross 56.1 1 364-65; Def.’s Cross 56.1 1 364-65;
Case Il Hr'g Tr. 655, 658 (indicating that Mell@stified that the School strove to be
“psychologically safe,” buthat that philosophy wéasot codified enough™).)

When W.E. began at Northwood in Sepbamn2011, he was one of 17 students in his
freshman class.SgePls.” Cross 56.1 1 307-08; Def.’s Cross 56.1 Y 307-08.) That year, he
took English, Spanish, Geometry, s Biology, and World CulturessdeCase | Pls.” Ex. PP
(1st marking period report cardgarning passing grades in eadgq id;, Case | Hr'g Tr. 1815;
see alsdPIs.” Cross 56.1 1 311; Def.’s Cross 56.1 1 311). In addition, Northwood ensured that
W.E.’s teachers were aware of an accommodation plan for W.E.’s freshmarsge@gge |
Hr'g Tr. 1562—-64, 1789-90, 1807; Case Il Hr'g Tr. 434-A4#8, of Redacted in Supp. of PIs.’
Cross Mot. for Summ. J. (“John Doe Aff(pkt. No. 39); PIs.” Cross 56.1 1 312, 314; Def.’s
Cross 56.1 1 312, 314), which provided for (leged time for in-class assignments, (2)
preferential seating, (3) thErovision of graphic organizg or guided notes to support
information presented verbally, and (4) regaannseling sessions with the school counselor,
(seeCase | Pls.” Ex. MM). According to testimy from John Spear (“Spear”), the director of

college guidance at Northwood, there was an dhd@ccommodation plan that was developed in
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August or very early September,” but that it was/fsed . . . a little bit” after meeting with the
family to review the District's new IEBnd then distributed to the teacherSedCase Il Hr'g

Tr. 423-24, 434-3%) Additionally, Spear testified thae would talk with teachers about
students informally throughout the year amolild make announcements concerning students
with accommodation plans at faculty meetings,udeig “reinforc[ing] . . . accommodations that

students have.”SeeCase Il Hr'g Tr. 464—66.)

® In paragraph 315 of their @ss 56.1 statement, Plaintitissert that “Administrator
[redacted] distributed the plan to each teach#reastart of the school year,” citing a portion of
the above-cited hearing trangatras well as “Affidavit of [edacted] dated May 22, 2015.” The
Court takes it that this is a referencdlte “Affidavit of [redacted]” dated May 18, 2015, in
which Northwood'’s College Guidance Director icalied that he, “[a]s general practice, just
before the start of the year, . . . [would] me&h the specific facultynembers who will teach
[a] student [who has a specific accommodati@nptiuring the upcoming year and cover what
information [the School] ha[d] about the student Hreprovisions . . . of the student’s plan.”
(John Doe Aff. 11 1, 12.) Defendant objects andlounds that the affidavit was not offered
during the impartial hearings or@gals to the SRO in either eas(Def.’s Cross 56.1  314.)
However, “[t]his Court may considevidence that is not part tife administrative record at the
request of a party.’J.C. v. N.Y.C. Dep’t of EdydNo. 15-CV-3345, 2015 WL 8940044, at *15
(S.D.N.Y. Dec. 16, 2015) (citing, intafia, 20 U.S.C. § 1415(i)(2)(C)(iijpdoptedby 2016 WL
828138 (S.D.N.Y. Feb. 29, 2016ge also Grim v. Rhinebeck Cent. Sch. D86 F.3d 377,

380 (2d Cir. 2003) (“Federal cdarreviewing administrative terminations under the IDEA

must base their decisions on the preponderance of the evidence, taking into account not only the
record from the administrative proceedings,ddab any further evidence presented before the
District Court by the parties.” (internal quotatimarks omitted)). “[QJurts generally accept
evidence that was not withheldad faith, is relevant, and doest change the administrative

review into a tial de novo.” G.B. ex rel. N.B. v. Tuxedo Union Free Sch. D1 F. Supp. 2d

552, 554 n.1 (S.D.N.Y. 20103ff'd sub nom. G.B. v. Tuxedo Union Free Sch. A6 F.

App’x 954 (2d Cir. 2012).

Here, although Defendant argubat Plaintiffs’ submission ahis affidavit checks all
three boxes,seeDef.’s Reply Mem. of Law in Supp. ®ot. for Summ. J. & To Amend Answer
14-15 (Dkt. No. 43)), it singles out for particuEanphasis that Plaintiffs never gave any
indication in the administrative proceedings below that they wished to call the affiant as a
witness. While the decision to provide an affitldrom a witness who could have testified (and,
therefore, been cross-examined), may, at lat#tnes, fairly raise eyebrows, the Court is not
convinced that circumstances hesgeal bad faith or present eviderthat is either irrelevant or
would lead to a “trial de novo.G.B, 751 F. Supp. 2d at 554 n.1.
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The record also contains evidence conicegy how W.E.’s interaction with School
employees, including as part of his plan, workegrerctice. Plaintiff hd a nurse assigned as his
faculty advisor, and another nurse lived on the end of his dormitory flSeeCase | Hr'g Tr.
1561-62see alsdPls.” Cross 56.1 11 319-20; Def.’'so8s 56.1 {1 319-20.) According to
Spear, the nurses are on call 24 hours a daypugththey are generally in their office for only
certain portions of the daySé¢eCase Il Hr'g Tr. 438—-39.) Nevertheless, M.S. testified that
W.E. received very careful monitoring from the nurs&eeCase Il Hr’'g Tr. 1236-37, 1239;
see alsdCase Il PIs.” Exs. T, U (logs).) Additiahy, with respect to counseling, Mellor’s
sessions with W.E. were initially “very strucgar,” but later “certainlygot less formal,” and
included, for instance, Mellor stomg by W.E.’s room to chat dwalk[ing] a trail on the way
to a cliff.” (Case | Hr'g Tr. 1564see alsaCase Il Hr'g Tr. 621-24.As Mellor explained it, the
approach changed because, while in Mellor’s offiteseemed clear tfMellor] early on that
[W.E.] just fidgeted and didn’t want to have theonversations,” saying as little as he could.
(Case Il Hr'g Tr. 622.) As a result, Mellog6t creative” even thougde “[thought] [W.E.’s]
parents expected [him] to have a weeklgeting year long.” (Case Il Hr'g Tr. 623.Mellor,
who was not a New York State certified teachret who had never worked in a school district as
a school counselor, did not perform an official or documented observation of W.E. in class and
did not take notes fromis counseling sessionsSgeCase | Hr'g Tr. 1749-50, 1776ee also
Def.’s 56.1 1 116-17, 121; PIs.” 56.1 11 116-17, 121.)

In many regards, W.E.’s performance imyped while at Northwood. With respect to

grades, W.E. earned marks ranging from a C tA-adturing the first semester of his freshman

" Perhaps in light of this informal amach, Defendant, in its cross 56.1 statement,
disputes that W.E. received coumsglor therapy during 10th gradeeggDef.’s Cross 56.1
19 392-93), albeit without citatida the record when doing so.
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year, 6eeCase | Pls.’ Ex. TT (2nd marking periogpcgt card)), and grades between C+ and A
during his second semestese¢Case | Pls.” Ex. PP (1st marking period report card)).
Additionally, M.S. felt that W.E.’s wdk improved in a number of waysdgeCase | Hr'g Tr.
1818-205see alsdPls.’ Cross 56.1 11 337-42; Def.’s €sb6.1 | 337-42), and at least some
teachers praised W.E.’s performance, includingwine noted that he was p@ipating in class,
(seeCase | Hr'g Tr. 1816see alsdPls.’ Cross 56.1 | 333; Def.’s Cross 56.1 § 333), and another
who observed that he was one of shtrengest students in geometrseéCase | Hr'g Tr. 1820;
see alsdls.’ Cross 56.1 1 343; Def.’s Cross 56.349). Additionally, W.E. went from missing
over 100 days of school due to migraines to missing just raeeCase | Joint Ex. 67 (8th grade
attendance summary); Case Il PIs.” Exs. T, U (logg; alsdPls.” Cross 56.1 § 328; Def.’s Cross
56.1 { 328), consistent with an improvement in hethlih M.S. attributeat least in part to
Northwood, including its “seamless” enviroent and supportive peer structursedCase | Hr'g
Tr. 1814; Case Il Hr'g Tr. 82%ee alsd?ls.” Cross 56.1 1 363, 367; Def.’s Cross 56.1 1 363,
367). Moreover, W.E. came to becgly well-integrated at NorthwoodséeCase | Hr'g Tr.
1063, 1565—-66, 1579-80; Case Il Hr'g Tr. 688¢ alsd?ls.” Cross 56.1 1 330, 354; Def.’s
Cross 56.1 1 330, 354), and gained additional selfisence, growing more comfortable in his
own skin, éeeCase Il Hr'g Tr. 427-28, 443—44¢e alsdPls.” Cross 56.1 § 351; Def.’s Cross
56.1 1 351), which M.S. and, somewhat less full-thrdgt&pear attribute déast in part to the
small class sizess¢eCase Il Hr'g Tr. 443-44, 826). M.S. alelieves that the accessibility of
the staff and ability to see teach@n the weekend helped W.ESegCase Il Hr'g Tr. 850.) In
terms of personal characteristics, the facntited that W.E. was growing appropriatebed id.

at 428, 611see alsd’ls.” Cross 56.1 § 352; Def.’s Cross 5§.252), Mellor testified that his

teachers “love[d] him,” explaining that W.Es just a nice funny guy who seems really well
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received,” (Case | Hr'g Tr. 1778), and hisdlish teacher noted that the other students
appreciate his intelligencquirkiness, and genuinenesse€Case Il Hr'g Tr. 610see alsd’ls.’
Cross 56.1 § 353; Def.’s Cross 56.1  353).

From a health and psychological perspextW/.E. experienced positive changes during
his first year at Northwood. Bthe end of his freshman year, W.E. had tapered off his prescribed
Depakote, Amitriptyline, and Zoloft.SgeeCase Il Hr'g Tr. 827see alsdPls.” Cross 56.1 11 424,
586; Def.’s Cross 56.1 11 424, 58@&Aoreover, whereas, according to Dr. Robins, W.E.’s “T
Score” on his BASC-2 test for his attitude tod/achool was, he beWed, 63, a score which
would “typically . . . [be] considered to be sortatfrisk,” albeit not clircally significant, (Case |
Hr'g Tr. 1446-48, 1451), by 2010, “[a]ll §¥V.E.’s] T scores were below 60,” which was not in
the at-risk rangejd. at 1447-48). Additionally, Dr. Williams posited that the School
“appearf[ed] to be highly apprapte [for W.E.] as reflected ihis dramatic improvement in
headache frequency that ha[d] persisted feffiist time in previous years beyond the summer
well into the fall term and its cohgsion.” (Case | Hr'g Tr. 925.)

Nevertheless, there is some evidence Wid.’s freshman year was short of an
unqualified success. W.E.’s teachers also nthtatihe struggled with handing in homework
assignments on time, staying organized, and preparing for cBeseCgse | Pls.” Exs. PP (1st
marking period report card), TRrid marking period report cardee alsdef.’s 56.1 { 115;
Pls.” 56.1  115.) More specifically, W.E.’s Spdmisacher opined that W.E. had “shown that
he [was] fully capable of succeeding in his Sparstudies” and that the teacher “expect[ed]
more from him,” (Pls.” Case Il Ex. H, at 1-2)n observation not dissimilar from one made by
W.E.’s honors biology teacher, who said that @HjW.E.] usually worked hard,” his grades

“were not always at the level [she] kv he [was] capable of achievingiti(at 2). Moreover,
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W.E.’s Spanish teacher also noted W.E.’s “gdbehavior in class,titing an occasion when
the teacher had to remove him from claggfmle remarks made to another stude8ee(id.see
alsoDef.’s 56.1 § 131; PIs.” 56.1 § 131.) Addiially, despite a strong performance in
Geometry first semester, W.E.’s teacher observedtthdimped to the firsh line.” (Pls.’ Case
Il Ex. H, at 2.)

4. The District Preparder W.E.'s Sophomore Year

Despite W.E.’s attendance at Northwood, thstiit persisted in formulating a program
recommendation for the 2012-13, begimnthe process in April 2012S¢eCase Il Hr'g Tr. 78;
see alsdef.’s 56.1 | 125; PIs.” 56.1 § 125.) Coughlistiieed that she souglntformation from
Northwood, an update on his behavioral assess@memiell as a report card, and that she also
observed W.E. in his English class, where ddscribed W.E. as hang various levels of
engagement and sitting in a slumped positie his head on the table at timeSeéCase Il
Hr'g Tr. 79, 108-09; Case Il Def.’s Ex. 6 (Coughlin observation foseg; alsdef.’s 56.1
19 126-27; Pls.’ 56.1 1 126—-27.) Coughlin receiveddhchers’ reports in early June 2012.
(SeeCase Il Def.’s Ex. 8 (teder evaluation reportsyee alsdef.’s 56.1 | 128; Pls.’ 56.1
1 128.) In those reports, W.E.’s English teacher noted that although W.E.’s “ability to critically
think put[] him at the top of his class,” heeded to focus on “orgemational skills” and
struggled with coming to class prepared aathpleting homework; his Spanish teacher, in
addition to noting the incident where W.E. hadbéoremoved from class, reported that he had
difficulty coming to class prepared and contiplge homework assignments; and W.E.’s science
teacher observed that his migraitfiesem[ed] to be triggered by stress,” which “le[]d to lack of
sleep which feeds into thehwle cycle of disorganizatn[] [and] missing class/missing

assignments.” JeeCase Il Def.’s Ex. 8 (teacher evaliam reports), at unnumbered 2, 4s8p
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alsoDef.’s 56.1 1 129-32; PIs.’ 56.1 1 129-32.) Additionally, in early June 2012, Coughlin
received W.E.’s report card from the third marking period, which noted that W.E. had failed to
turn in assignments on time at all, had shown up unprepared for class, and demonstrated an
inconsistent focus and alertness in class, somstptacing his head on his desk for a brief nap.
(SeeCase Il Def.’s Ex. 15 (3rd marking period report carsig alsdef.’'s 56.1  134; PIs.’

56.1 1 134.)

Additionally, further testing o¥.E. was done that yeam February 2012, Dr. Robins
conducted a BASC-2séeCase | Pls.” Ex. HH (Feb. 2012 BASC-2)), which Dr. Robins testified
showed no at-risk scores and showed a strikimyovement with respect to W.E.’s attitude
towards school,sgeCase | Hr'g Tr. 1448-51). Shortigereafter, two Northwood teachers
completed the BASC-2 for W.E May of 2012; however, according to Dr. Lupiani, the
District’s school psychologist who scored thesgponses, W.E.’s English teacher rated him as
clinically significant for somatization and at risk for social skilkedCase Il Def.’s Ex. 13
(Lupiani Psychological Evaluation)), which Dr. Wilties indicated showed that the “persistence
of vulnerabilities in [W.E.Jn the areas of somatization & soc##ills . . . coincided with [Dr.
Williams’s] ongoing clinical impressions,” (CaseDEf.’s Ex. 17 (Dr. Williams evaluation), at
2), assertions the Parents purgortlispute on the ground that thyestion the validity of [Dr.

Lupiani’s] ‘psychological evaluation,” asoted in a letter thegent Coughlin,qeeCase I
Def.’s Ex. 26 (July 27, 2012 letter), at 4-sge alsdPls.’ 56.1 § 133).

On June 14, 2012, the CSE held W.E.’s annual review meeting, which the Parents
attended. $eeCase Il Hr'g Tr. 127see alsdef.’s 56.1 § 135; Pls.’ 56.1 § 135; PIs.” Cross 56.1
1 532; Def.’s Cross 56.1 1 532.) In addition, Coughlin sent Annie Edwards (“Edwards”), the

Academic Director, an email indicating that streuld like teacher inpuat the CSE meeting and
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expressing “hople] that [Edwards] [would] beailable by phone if #re [were] no teachers
available.” GeeCase Il Def.’s Ex. 7, at 1-2.) In caeution with that meeting, Dr. Williams
submitted a letter to the CSE dated June 13, 2(8&e @enerallase Il Def.’s Ex. 17 (Dr.
Williams evaluation).) In that teer, Dr. Williams indicated that .’s progress in his first year
had been “remarkable” and that he attribute&V8.progress, “in part, to his placement in a
small supportive, residential schamivironment that suits hislecational, medical & special
emotional needs.”ld., at unnumbered 1.) Characterizing WW6progress as “nable” but “still
fragile,” he “[did] not recommend any schadlange of placement for the . . . 2012—2013 school
year.” (d., at unnumbered 2.) Additiolyg Dr. Williams’s letter indicated that W.E.’s “GAF
score” was approximately a 65, correspondingrtoderately severe impairment,5€e id.at
2), in contrast to the prior year, when DrilN@ms reported a score 60, which also indicated
“[m]oderately severe impact,5éeCase Il Def.’s Ex. 23 (Letter from Dr. Williams to CSE
(August 11, 2011)), at 38), although, when héfted, Dr. Williams noted that, over the prior
year, there had been a “change in the psybiabmenclature diagnostically so that they
have . . . abolished the GAF as part of the fortadinostic code because . . . it has been difficult
to establish a quantifiable, reproducible, objectigsessment that is adequately informative,”
(Case Il Hr'g Tr. 1371). In addition, Dr. Lupieshared her finding@nd Coughlin discussed
her observations.Sge idat 163.)

Also at the meeting, Plaintiffs statecthW.E. was experiencing fewer migraines,
earning grades in the average range, and ngaged in a variety of outdoor activitiesSege
Case Il Hr'g Tr. 153-55see alsdef.’s 56.1 1 138; Pls.’ 56.1 1 138.) Dr. Robins went over the
results of a BASC-2 he had conducted in Felyruahich did not show any atypical or clinically

significant results, and furthedased that W.E. was experigng fewer migraines and making
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progress at Northwood, in contrasteighth grade when W.E. was “not doing well at alSed
Case | Hr'g Tr. 1443—-6&ee alsdef.’s 56.1 {1 137-39; PlIs.’ 56.1 {1 137-39; PIs.’ Cross 56.1
19 538-41; Def.’s Cross 56.1 {1 538-41.)

Although Plaintiffs disagree ilnght of their contention thahe CSE had not completed
its discussion of goals at the meetirggdPls.’ 56.1 1 142—-44), the redaeflects that the CSE
made several recommendations for IEP goate generallfCase Il Def.’'s Ex. 19 (draft IEP)),
specifically, using a plann¢o keep track of aggnments and due dateseéCase Il Hr'g Tr.
164—-65), consistently handing inmapleted assignments on timeeéid. at 166—67), seeking
appropriate assistance frogathers and support staBegid. at 168), and taking written notes
both in class and copied from a chalkboasdge(d. at 169—71). Afterward, W.E.’s IEP was
finalized, compareCase Il Def.’s Ex. 18 (non-draft IERjjth Case Il Def.’s Ex. 19 (draft IEP)),
which recommended a studeptther ratio of 8:1:1s€eCase Il Def.’s Ex. 18 (IEP), at 7), and
also recommended, consistent with the discussion at the 8&fE gse Il Hr'g Tr. 187, 876Gee
alsoPls.’ Cross 56.1 11 568-70; Def.’s Cross 3@ 568—70), participatn in the Southern
Westchester BOCES program at Irvington High School’'s TSP progsaeéase Il Def.’s EX.
18 (draft IEP), at 1-2), which M.S. had learvisited with W.E. on July 20, 2012, although
under the impression that it was a BC&Carogram for gifted studentsegCase Il Hr'g Tr.
1071-73). Despite this confosi, as Defendant observese¢Def.’'s 56.1 1 182; Pls.’ 56.1
1 182), M.S., in fact, already had visited 8muthern Westchester BOCES Gifted Special
Education Program in November 2011 and rejeittedconnection with a prior referrakde

Case Il Def.’s Ex. 35 (Dec. 2011 lettet))The discussion of the TSP program with Dr. Penny

8 Plaintiffs also point to evidence in thecord concerning whahey take to be
Defendant’s deficient efforts at plag W.E. in another programS¢ePIs.” Cross 56.1 {1 588—
89; Def.’s Cross 56.1 11 588-89.) This evidenchasvever, immaterial to the instant Motions.
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Knack (“Dr. Knack”), the BOCES psychologist, [®dE. to be uninterested in the program.
(SeeCase Il Hr'g Tr. 1071-7%ee alsdPls.’ Cross 56.1 1 590-96; Def.’s Cross 56.1 11 590—
96.)

By letter dated July 27, 2012, M.S. informedu@hlin that she did ndhink the Southern
Westchester Therapeutic Support-Fragile Prognaas an appropriate placement, raised
concerns about the program articulated by Dasser and Robins, and made a variety of other
requests,deeCase Il Def.’s Ex. 26 (July 2012 lettesge alsdPls.” Cross 56.1 11 600, 604, 606,
609-13; Def.’s Cross 56.1 { 600, 604, 606, 609-djough the District formally
recommended the program to the Parents by letter dated August 15,s2@Ch4e Il Def.’s EX.
28 (letter from District Office of Specialddcation to Parents (Aug. 15, 2012))). On August 15,
2012, the CSE also held a meeting, attendeld I8, Coughlin, Dr. Knack, and othersSefe
Case Il Hr'g Tr. 1083-84.) In advance of thageting, M.S. requestedat her July 27, 2012
letter be distributed. Seeid.) Although Dr. Knack had originally proposed that W.E. not be in
fully mainstream courses for kast the first six monthss€eCase Il Hr'g Tr. 1074; Case Il
Def.’s Ex. 26, at 2), at the CSE meeting, she g&@tW.E. could take gmainstream class that
he wanted at the BOCES, even though mainstidasses do not have a 8:1:1 student to teacher
ratio, (seeCase Il Hr'g Tr. 1085—-86ee alsdPls.” Cross 56.1 1 625-28; Def.’s Cross 56.1
19 625-28). At the meeting, the Rasealso shared concerns otteg proposed placementSge
Case Il Hr'g Tr. 541, 1091-92, 11(8ke alsdls.’ Cross 56.1 1 643, 645-46; Def.’s Cross 56.1
11 643, 645-46.) After the meeting, Coughlin editedlEP to indicate that W.E. would be
scheduled for general education classemath, science, and EnglistsegCase Il Hr'g Tr.
239-41; Case |l Def.’s Ex. 18 (IEP), at ¥@g alsdPls.’ Cross 56.1 1 677-78; Def.’s Cross

56.1 11 677-78.) The Parents received the IEP on September 11 s2éCasg Il Hr'g Tr.
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1096), and rejected the IEP in a twelve-pagieddo the superintendedated September 20,
2012, 6eeCase Il Pls.’ Ex. AAY.

5. W.E.'s Sophomore Year

Northwood accepted W.E. for reenroliment for his sophomore year on February 29, 2012,
(seeCase Il Def.’s Ex. 3%ee alsdef.’s 56.1 § 155; Pls.’ 56.11b5); the Parents signed a
contract in approximately April 20125€eCase Il Hr'g Tr. 1140-41); and W.E. returned to the
School for his sophomore year, which againldisthed an accommodation plan and ensured
faculty members were awareaid received copies of isdeCase Il Pls.” Exs. C, D
(accommodation plans); Case Il Def.’'s Ex. 27 (2012—-13 placement rejesterglsdPIs.’

Cross 56.1 1 369-70, 382—-84; Def.’s Cross %§.269—-70, 382—-84). This second official
accommodation plan, after some modificatiostgll seven “educational accommodations” for
W.E.’s sophomore year, comprising (1) extentlet for in-class assignents, (2) preferential
seating, (3) graphic organizersguided notes to support infoation presented verbally, (4)
individualized/regular counsely sessions with the school couse(5) “[a]ssistive technology:
iPad for use in class,” (Bupervised study hall, and @3cess to a school nurs&egCase |l
Pls.” Exs. C, D (accommodation plansge alsd’ls.” Cross 56.1 §{ 371-73; Def.’s Cross 56.1
19 371-73.)

Among the changes made between the two dwadte to add the iPad provision and to
add “supervised study hall” as a formal requireme@obnipareCase Il Pls.” Ex. Cwith Case Il

Pls.” Second Ex. D.) The inclusion of the iRadquirement, according #d.S., came about after

® The Parents also stress that they objectedatioy of the goals in the draft IEP while at
the meeting and that they believed they would tevepportunity to revisthe goals before the
IEP was finalized. SeeCase Il Hr'g Tr. 874—75ee alsdPls.” Cross 56.1 1 55761, Def.’s
Cross 56.1 11 557-61.)
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W.E. had been using an iPad in chemistrgcduse it was an iPad[-]only course,” and it was
found that use of the iPad “seemed to be helping him based on what the chemistry teacher had
told [her],” (Case Il Hr'g Tr. 834), although &ar testified that, generally, all Northwood
students have the opportunity to use an iPad in class at Northwee@ate Il Hr'g Tr. 452see
alsoDef.’s 56.1 1 163; PIs.” 56.1 § 163). There is ek that the use of the iPad helped W.E.
outside of chemistry, too, withdhistory teacher describing it‘dsige” for him in that it was
organizationally helpful,9qeeCase Il Hr'g Tr. 371, 378, 380-88¢ge alsd’ls.’ Cross 56.1

19 377-79; Def.’s Cross 56.1 | 377-79), a sentiment echoed bysde&age Il Hr'g Tr. 824
(noting W.E.’s use of the iPad for organizatioparposes)). With respect to the supervised
study hall, Spear testified that, adldition to the mandatory evag study hall that all students
have, W.E. opted to convert one of his fpegiods into a supervised study halkegCase Il

Hr'g Tr. 441.) Spear characteed W.E.’s request to particigain this second study hall as a
display of “maturity and self-advocacy.ld( at 442.)

There is also evidence in the recoathcerning how unique W.E.’s accommodations
were at Northwood and the extent to which h&cteers were aware of the plan. The testifying
teachers knew of W.E.’s preferatseating requirements, histidlement to additional time for
tests, and his entitlement to a separate, gagh for tests, although kast one teacher (who
also provided guided notes to W.E.) testified iWaE. generally did not remove himself to an
independent test roonrgdeCase Il Hr'g Tr. 377-79, 38819; Pls.’ Cross 56.1 11 386-87;
Def.’s Cross 56.1 1 386—87), and that that teadidenot limit test takig time for any of his
students,geeCase Il Hr'g Tr. 619-21see alsdef.’s 56.1 { 167; Pls.” 56.1 { 167).

Furthermore, Northwood students participate ileast the evening study hall and have access to
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nursing services.SeeCase Il Hr'g Tr. 441, 456-58ge alsdef.’s 56.1 1 164-66; Pls.’ 56.1
11 164-66.)

Additionally, Mellortestified to continuing counseling thiW.E., albeit frequently in an
informal sense. When asked how often Me#law W.E. in his role as counselor, Mellor
explained that, “if [that question means] how fragfiyeis [W.E.] sitting in [Mellor’s] office on a
regularly scheduled meeting, rtob often.” (Case Il Hr'g Tr621.) When asked how Mellor
conducted his informal counseling meetings during W.E.’s sophomore year, he testified that,
“[m]ost of the time[,] it's down ifW.E.’s] room,” and that “[Mellg] just walk[s] in and take[s]

a few minutes to shut the doorhired [himself] and chat [W.E.] up.” (Case Il Hr'g Tr. 624.)
When asked whether Mellor “provide[s] regutaunseling sessions for [W.E.],” Mellor
explained that, “[i]f the definitioms an assigned regular [sic] iretloffice, the answer is no,” but
that, “[i]f the definition is rgular purposeful attentive congations by [Mellor] to see how
[W.E.] is doing and to either coach or prod dt,dken the answer is yes.” (Case Il Hr’g Tr.
649.) When asked whether Mellor engages urppseful attentive conversations to gauge how
[a student] is doing” for otherwdents, too, Mellor initially said, “[y]es,” before adding that
“there were students whom [he] [had not] spokea month [sic],” so “if [he] [were to] say yes
to the word ‘all’ and then [sidhat’s not true,” but that it i¢he routine of Northwood School

and . . . the routine of [Mellorfgob.” (Case Il Hr'g Tr. 649.)

Beyond the accommodation plan, in a June 20t@rleo the CSE, copying the Parents,
Dr. Williams “advocat[ed] that the supportivefarmal counseling that was provided by one of
[W.E.’s] teachers during the past acadendary] be supplemented by a more systematic
psychotherapy program in the coming year, to nediectively address those areas of continuing

vulnerability with which [W.E.]Jcontinues to struggle.” (Ca#ieDef.’s Ex. 17 (Dr. Williams
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evaluation).) Although the Parentgtially “gave [W.E.] the benefit . . . of s preference to not
have the formal counseling,” “theveere still issues he had to death,” and, so, in February or
March 2013, a social worker was found for W.Esée in Mellor’s office on a weekly basiseé
Case Il Hr'g Tr. 838, 1264-65, 1277). The Parents handled the paperwork for the social worker
to meet with W.E. $eeCase Il Hr'g Tr. 1282.) In additiothe Parents identified Dr. Havlicek

as a possible treating psychologist, but bothidd@nd Dr. Williams advised against his

services. $eeCase Il Hr'g Tr. 628, 84Gsee alsdPls.’ Cross 56.1  405; Def.’s Cross 56.1

1 405.) Moreover, staff from the school informally checked in on W.E. as well: his history and
English teachers stoppedtmsee how he was doingegCase Il Hr'g Tr. 375-76, 613ge also
Pls.” Cross 56.1 11 409-10; Def.’s Cross 56.1 {1 409-10), and, according to one of W.E.’s
teachers, the nurses would try to check up on him as sedC@se Il Hr'g Tr. 376-77).

There is also evidence to suggest, by astlsome measures, W.E. had a successful
sophomore year. W.E. took chemistry, algebé& tligonometry, history, and Spanish I, (PIs.’
Cross 56.1 1 396; Def.’s Cross 56.1  396), earaingx of grades between C+ and /eé
Case Il Pls.” Ex. L (3rd marking period reportag. Within those classes, however, W.E.’s
performance was uneven, and one of W.E.’s teadbstified that while “[h]is memory is great

for an end of the year review,” he “doesnivals keep” “small . . . , potentially insignificant
facts” as needed for a quiz thasals with them. (Case Il Hr'tr. 372.) Another one of his
teachers remarked that he must be intalpesix students in a class of 40 or sge{d. at 608—
09), but also commented that W.E. wouldimies not do homework assignments and would
become disengaged if a particutdaiss did not interest hinsdeid. at 606—09see alsdef.’s
56.1 1 157; Pls.” 56.1  157). The comments oB.Wreport cards were similarly mixed,

indicating that W.E. showed a lack of engagenaiitmes and that some teachers reported late
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and missing assignments, poor quiz grades ini§in@nd occasional inapmoriate behavior in
class. BeeCase Il Pls.’ Exs. |, J, L (report cardsge alsdef.’s 56.1 ] 158; PIs.’ 56.1 { 158.)
Regarding extracurricular activities, W.E. papated in an outdoor program in Yellowstone
with a group of teenagers, and he also playaalie in soccer, whereas in eighth and ninth grade,
he had been unable to play soccer at &keCase Il Hr'g Tr. 1057see alsdPls.” Cross 56.1
416; Def.’s Cross 56.1 1 416.) On a personal |&VeE.’s confidence and comfort continued to
grow, with W_.E. delivering a presentationfront of the whole school without shyness or
difficulty, sharing his opinion in class, andneimg to have a good circle of friendsSegeCase Il
Hr'g Tr. 392, 427-28, 43Gee alsdPls.’ Cross 56.1 1 414-15, 419-20; Def.’s Cross 56.1

11 414-15, 419-20.) In terms of health, W.E. hadigcptarly severe migraine in May 2013, in
connection with which the nurse indicated that Wray have to go home to heal if needed for
the week if he [could not] leave his room ttead class, sports|,] and spring progranSeé
Casell Pls.” Ex. T.)

6. The Doctors’ Perspective

There is evidence that various medical pssionals regarded Northwood as a good fit or
otherwise noted positive charsggie W.E. after his freshman and/or sophomore year.
Specifically, Dr. Williams testified that the School was appropriate for W.E.’s needs, including
his emotional needs, at least as reflectedsrdramatic improvement in headache frequency.
(SeeCase | Hr'g Tr. 925see alsdPls.” Cross 56.1 11 430-31; Def.’'s Cross 56.1 {1 430-31.) Dr.

Williams noted that he estimated that Wikely had a GAF score around 70, although subject

10 pjaintiffs argue that Defelant’s assertion does not prdeiappropriate context, as,
they say, W.E.’s first-quarter report card forglish indicated that W.E.’s ability to think
critically put him at tle top of the class.SgePIs.’ 56.1 { 158.) That qumthowever, is actually
from the previous year’s fotl-quarter report card.SeeCase Il Pls.” Ex. H.)
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to the caveat that the GAF had been abotiskepart of the formal diagnostic cod&eéCase Il
Hr'g Tr. 1371.) Moreover, Dr. 8bins testified that the Schowohks a “sort of treasure chest,”
uniquely suited to W.E.’s needs, and furtherifpgedy noted its closessociation to a camp and
that W.E. picked it. $eeCase | Hr'g Tr. 1043—44, 1059, 1063—64; Case Il Hr'g Tr. 944sdé;
alsoPIs.’ Cross 56.1 1 432-37; Def.’s Cross 56.43P37.) The School’s size also helped,
Dr. Robins indicated, inasmuch as a smaller school would enable W.E.’s teachers to get to know
him better and would allow W.E. feel more comfortable.SgeeCase | Hr'g Tr. 1042, 1056ge
alsoPIs.’ Cross 56.1 1 453, 455; Def.’s Cross 56.43@] 455.) Similarly, Dr. Robins believed
that it was important to break up W.E.’s timdpwaiing for physical activies between class work
and studying,geeCase Il Hr'g Tr. 966see alsdls.” Cross 56.1 | 460; Def.’s Cross 56.1

1 460), and, indeed, that facdmuch as the structure prded throughout the day prompted
positive changes in W.Es€eCase Il Hr'g Tr. 946). LikewiseDr. Robins attributed W.E.’s
improved BASC-2 scores to Northwood and testifeetlis view that W.Ewas in better mental
health, more engaged in school, and felt as thtwaglias not quite as hopeless as in the past.
(SeeCase | Hr'g Tr. 1453, 1462, 1464—6&e alsdPls.” Cross 56.1 |1 440-44; Def.’s Cross
56.1 1 440-44.) Dr. Robins furthtestified that helid not believe a day program would
provide the same benefit as thearding aspect of the prograree€Case Il Hr'g Tr. 951), and,
according to M.S., having W.E. in a “seamledaational environment where there wouldn’t be
a distinction between home and school” was etilorgally necessary, sodhthe experience of
having a migraine would not prevent hirom having to go out into the worldsgeCase 1l Hr'g
Tr. 841-42). Similarly, Dr. MariaRissenberg (“Dr. Rissenbengivho did an independent
evaluation of W.E., believed thmarding school aspect helpese¢Case Il Hr'g Tr. 1288,

1321-22see alsdPls.” Cross 56.1 | 466; Def.’s Crds8.1 I 466), and Dr. Williams explained
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that when W.E. was kept home from schooblyyarent, W.E. began tecognize his migraine
symptoms as an escape from the stresxperienced at school or elsewheseegCase | Hr'g

Tr. 893-94 see alsd’ls.” Cross 56.1 ] 448; Def.’'s G©56.1 1 448), and a boarding school
would “enable him to be more suitably supportedyadvom . . . the stresses he encountered in
the cycle at home,” (Case | Hr'g Tr. 923).

B. Administrative Proceedings

This case stems from two separate duegss complaints brought by Plaintiffs, one
relating to the 2010-11 and 2011-12 school years (“Cgsend the other relating to the 2012—
13 school year (“Case II").

1. Casel

a. Child Find and FAPE Denial for 2010-11

The first IHO found that Defendant deniedB/Va free and appropteapublic education
(“FAPE”) by failing to identify W.E. as a studestispected of havingdisability, failing to
evaluate him as a consequence of that obligagiod failing to classify him as a student with a
disability and develop an appropriate IEP. (Case | IHO Op. at unnumber€dRdcprding to
the IHO, “[b]y January 3 of the 2010-2011 school g#re District had sufficient information
to suspect that the studenthadisability and to triggets child find obligation.” [d. at
unnumbered 22.) As the IHO explained, “[b]ydary 3, 2011, the District was or should have
been aware that by June 14, 2010, the studenmiesid approximately 30 days of school in the

seventh grade,” and that “[t]ame pattern emerged in the elgbtade with the student missing

1 The Case | IHO Opinion does not have pagmbers. When the Court refers to a
particular page of the IHO Opinion, it startsuating from the page labeled “Hearing Officer’s
Findings of Fact and Decision W.A.W. and M.W. v. Hendrick Hudson School District,”
followed by an “Introduction” header.
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approximately 27 days from September to Decerhldrich, in connection with Defendant’s or
its employees’ knowledge of the W.E.’s haeldes and medication, organization issues,
mediocre ratings relating to behavioral adjusttrand relationships, and absences, as well as
M.S.’s decision to reach out to Dr. BrodskyDecember 2010, “should have given rise to a
suspicion that the student waslald with a disability.” [d. at unnumbered 22-23.) Given the
information that Defendant had, the IHO cartgd that rather than cancel the January 5, 2011
Section 504 meeting, Defendant should have “me&tethe reports completed by the teachers in
preparation for that meeting . . . , considerédfahe information it had in its possession, made
a referral to the CSE, and ask|[ed] the pafentonsent to evaluate the studentd. at
unnumbered 24.) Because it did not, “[t}he Dissitailure to classifythe student or provide

him with services in the required tinimme was a denial of FAPE.'Id()

Having found a FAPE denial, the IHO went to consider the appropriate remedy.
Although Plaintiffs had requested 200 hourgaipensatory education services, 20 hours of
compensatory counseling, and reimbursemenbahseling services provided by Dr. Robins and
Dr. Williams, the IHO awarded reimbursement fag sessions with Dr. Williams that he used to
prepare his diagnostic evaluatidine sessions with Dr. Robirggiven W.E.’s need for school-
based counseling services, and 15 additional hours of counseling, but denied Plaintiffs’ request
for 200 hours of home instructiorgasoning that “the parent [dlidot offer[] any evidence that
the student [was] in need of academic remediatio8€e(idat unnumbered 24-25.)

On appeal, the SRO disagreed with the Isi€hild-find determinigon. Reasoning that
“[a] district’s child find dutyis triggered when there is reason to suspect a disadniityeason
to suspect that special education services manebded to address that disability,” (Case | SRO

Op. 14 (internal quotation marksitted)), the SRO reviewed the relevant materials in the
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record, including the Parents’ communications with district personnel, the implementation of
W.E.’s June 2010 Section 504 accommodation plan, W.E.’s academic performance, and the
testimony of persons from the School familiar with W.Eedd. at 15-18.) Having done so,
the SRO concluded that

[b]Jased upon the evidence contained i@ biearing record as discussed above, |

find that despite the studésn recurring headaches and resulting absences during

the 2010-11 school year, the hegniecord supporta finding that the even [sic] if

the [D]istrict had reason to suspect that the student had alidysdbe [D]istrict

had no reason to suspect that the studsntired special education to address such

disability prior to April 2011 because @hstudent progressed very well in the

general education curriculum with taecommodations provided by the [D]istrict

in its June 2010 section 504 plan.
(Id. at 18 (citations omitted).) The SRO atlisagreed with the IHO that the May 25, 2010
psychoeducational evaluation repgatve the District reason suspect that W.E. required
special education servicesdddress a disability.Seed. at 18-20.) The SRO then went on to
affirm the IHO’s determination that the Par€rdlaim for 200 hours of compensatory home
instruction should be denied asoning that, under state reguas, “the [D]istict was not
required to arrange for the apprigpe special education programnsd services to be provided to
the student until 60 school days after receiving consent to evaluate the student, which, in this
case, expired after th®20-11 school year ended.ld(at 23.) Nevertheless, the SRO did not
consider the IHO’s award of reimbursement fassens with W.E.’s cliital psychologist and
15 hours of compensatory counseling servioedV.E., finding thatelief unappealed. See id.

at 13.)

b. Timing and Development of the IEP for 2011-12

The IHO next found that “[t]he District @lated significant procedural requirements
depriving the student of a FAPE,” inasmuch alidtnot make a determination to classify W.E.

until August 26, 2011, over 130 days after the F@reeferred W.E. and provided signed
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consent, when the regulations provide f@0Oaday window. (Case | IHO Op. at unnumbered
26.) The IHO concluded that “[g]iven the diffip[M.S.] was having irbringing the student to
Dr. Hahn, if the District thought that the evaluatiwas critical to reaching a CSE determination,
the District had the affirmative obligation ¢@t the evaluation condied even if it meant
sending a psychiatrist tbe student’s home.”Id. at unnumbered 27.) The District’s failure to
make a timely evaluation and recommendation, according to the IHO, significantly delayed
consideration of W.E.’s classifation and development of his IERsulting in a denial of a
FAPE. (d.)*2

The SRO agreed that the District denW¥dE. a FAPE for the 2011-12 school year. The
SRO explained that “[a]t the beginning of each sclyealk, a school distries required to have
an IEP in effect for each child thia disability in itgurisdiction,” but that, “[ijn this case, the
hearing record demonstrates that the [D]isfaded to have a finalized IEP in place for the
student at the start of the 2011-12 school yrampntravention of the IDEA and federal

regulations,” thereby denying W.E. a FAPEase | SRO Op. 24 (alterations omitted).)

12 The IHO also concluded that the CSEsk of a special education and regular
education teacher familiar with W.E. denigich a FAPE, although the lack of an additional
parent member did notSéeCase | IHO Op. at unnumber2d —29.) The SRO recognized that,
although the Parents “amended tltkie process complaint noticeiterpose a claim regarding
CSE composition, they alleged in that odaonly that the August 2011 CSE was improperly
constituted because it lackedadtditional parent member,” and that “the amended due process
complaint notice [was] bereft of any allegaisoregarding the composition of the May 2011 CSE
or the regular education or spaloeducation teachers who paigited in either the May 2011 or
August 2011 CSE meetings.” (Case | SRO Op. 12.) As aresult, the SRO determined that “the
IHO should have confined her determination t® idsues raised in the [P]larents’ January 25,
2012 amended due process complaint notickel?) Similarly, Plaintiffs point to evidence in the
record relating to the timingnd composition of the CSESéePIs.” Cross 56.1 {1 489-94.)
However, because Defendant does not challergg@riting that it failed to provide a FAPE for
this year, there is no need to examine the question in that level of detail. The same is true for the
evidence that Plaintiffs cite abioine composition of the 2012 CSESePIs.” Cross 56.1
19 533-36, 615-16.)

41



c. WhetherNorthwoodWas an Appropriate Placement

Notwithstanding the IHO’s conclusion thaetbistrict denied W.E. a FAPE for the
2011-12 school year, she found that “the [Rijts¢did] not [meet] their burden of
demonstrating that Northwood provided eduaalanstruction specially designed to meet
[W.E.’s] identified special education needsidgrthe 2011-2012 school y¢aand that, “[a]s a
result, the program cannot be found to be appate for the student under the [IDEA],” and,
“[w]hile the [P]arents determined that Northwowds the right school for [W.E.] to address his
needs, and made this decision as loving and regpemsrents, the District is not responsible
for reimbursing the parents forishtype of program.” (CaddHO Op. at unnumbered 35-36.)
The IHO arrived at this conclusion by coresithg testimony concerning W.E.’s condition and
needs as well as testimony about Northwood, its programs, and W.E.’s progress there, but noting
that there was no evidence that the emotiosales underlying W.E.’s migraines had been dealt
with or that W.E.’s issues paining to organization issuesdstudy skills were being dealt
with. (See idat unnumbered 29-36.) As a result, the ltDied the Parents’ request for tuition
reimbursement. See idat numbered 37-38.)

In its decision, the SRO concluded that “[Réarents did not edbéish that [Northwood]
was an appropriate placement for the stuflanthe 2011-12 school year, and that the IHO’s

determination was correct.’SéeCase | SRO Op. 24-3%)

13 Because the SRO determined that Northwood was not an appropriate placement, it
declined to consider whether the equities favored reimbursengggCdése | SRO Op. 31-32.)
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2. Case ll

a. Whether the Distrid®rovided W.E. a FAPE

In the second case dealing with W.Es&phomore year, the IHO concluded that the
District denied W.E. a FAPE, including inasmuch as W.E.’s IEP called for an 8:1:1 class size
and also mainstreaming in Math, English, andrsme classes, evelmaugh general education
classes have a studentteacher ratio of 24:1.SgeCase Il IHO Op. 9-12) On appeal, the
SRO concluded that, “based on the failuréhef August 2012 IEP to indicate how the student
would simultaneously attend an 8:1+1 special class placement while enrolled in mainstream
classes, the hearing record supports @’'$ conclusion that the IEP was internally
inconsistent.” (Case Il SRO Op. 13.)

b. WhethemMNorthwoodWasan Appropriate Placement

In contrast with the fitssHO and both SRO decisionsgetBecond IHO determined that
Northwoodwasan appropriate placemeniSgeCase Il IHO Op. 14-19.) In particular, the IHO
found that the School’s educational instruction t&gecially designed tmeet [W.E.’s] needs,”
as demonstrated by its small class sizegntvironment (specdally, its “integration
between . . . home life and aezition,” social context, and psigal location), the School’'s

accommodation plan for W.E., and the Schloobunseling and nursing servicese¢ id).

¥ The Parents asserted seven issuegédfie IHO, three procedural and four
substantive. The procedural issues were @d])djrect conflict betweethe IEP student/teacher
ratio and the proposed placemenfWfE.] in mainstream classeq?) that “[tjhe CSE failed to
include [W.E.’s] regular education teacheispecial education teacher in the relevant CSE
meetings,” and (3) “[t]hat the District failed tisclose documents in a timely fashion and the
CSE did not consider select information,” and thapecifically, the Distict Psychologist did
not speak to anyone who knew [W.E.] in preparafor the CSE meetingand did not distribute
the updated BASC-II protocols despite the timelyepéal request.” (Case Il IHO Op. 6-7.) The
IHO found it unnecessary to consider the substargstees in light of its determination as to the
procedural issues.Sée idat 13-14.)
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The SRO, however, disagreed. Spealfy, the SRO considered the May 11, 2012
psychologist report based on the BASC-2 ratinges;aloughlin’s observation of W.E., W.E.’s
grades and teacher feedback, Dr. Williamsitse]13, 2012 letter, and W.E.’s August 2012 IEP.
(SeeSecond SRO Op. 14-17.) From there, 8RO described Northwood and the various
features of its accommodation plase¢ id.at 17—-20), before discussing Northwood’s small
class sizes, its nature adoarding school, and its emphasis on outdoor activises,i.at 21—
25). Although the SRO conclud#uht it was “without questiorthat W.E. “exhibited progress”
during the 2012-13 school year time sense that[,] except when experiencing a migraine, he
attended classes consistendlghieved grades in the “A-" t&€+” range, and demonstrated
increased maturity and ability to socially interavith peers while atteling [Northwood],” the
hearing record nevertheless fdil® “contain evidence that [Nibrmvood] provided [W.E.] with
specially designed instruction to meet his angmeed to develop insight and understanding
into what triggered his stress and anxietyd gositive coping skills to address stress and
decrease anxiety.”ld. at 23.) The SRO found this importdrgcause, as he noted, the Parents
identified for Northwood as a goal that W.Eufiderstand and identifye factors leading to
stress and express such factors and feelintjgrrthan internalizing and somatizing stress,’
noting that the goal would be achieved during continued meetings with the counselor,” but “the
hearing record is devoid of infmation such as counseling notes, progress reports toward goals,
etc., showing how, if at all, these sessions esklrd [W.E.’s] need to develop insight and coping
skills.” (Id.) Additionally, the SRO noted W.E."sontinued . . . organizational and
motivational/behavioral difficulties at times atass,” and found thatlespite the Parents’
identification of goals for W.E., the hearingcord did not include formation concerning how

Northwood addressed W.E.’s needs, apart fiteeraccommodations “which . . . were available
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to most if not all [Northwood] students.’ld( at 24.) Consequently, the SRO “[found] that the
[Plarents did not establish that [Northwood]snean appropriate placemt for [W.E.] for the
2012-13 school year, and that the IHO’s dateation must be overturned.’ld( at 25.)

C. Procedural Background

On April 30, 2014, Plaintiffs filed thecomplaint concerning the 2010-11 and 2011-12
school years in case numbeBegDkt. No. 2 (14-CV-3067 Dkt.).) On June 18, 2014, the
District submitted its Answer in that cas&egDkt. No. 4 (14-CV-3067 Dkt.).) Additionally,
on June 13, 2014, Plaintiffs filed anothewsait relating to th 2012—13 school yearSéeDkt.
No. 2 (14-CV-4285 Dkt.)}} Defendant submitted its Answer on August 4, 20BkeDkt. No.

5 (14-CV-4285 Dkt.).)

On December 9, 2014, the Courtdhan initial conferencesgeDkt. (minute entry for
Dec. 9, 2014) (14-CV-3067 Dkt.)), and issued a scheduling order for moseeBkt. No. 10
(14-CV-3067 Dkt.); Dkt. No. 13 (14-CV-4285kt.)). On December 19, 2014, Plaintiffs
submitted a letter requesting that the Court otide Parties to participate in mediatiose€Dkt.
No. 11 (14-CV-3067 Dkt.); Dkt. No. 14 (14-CA285 Dkt.)), an order thCourt declined to
enter, 6eeDkt. No. 12 (14-CV-3067 Dkt.); Dkt. No. 15 (14-CV-4285 Dkt.)). On January 23,
2015, Plaintiffs submitted a letter in advancehair intended Motion pursuant to Federal Rule
of Civil Procedure 54 for thedlirt to enter partial judgment in the amount of $8,600 for that
portion of the IHO’s ruling in té first case that the SRO hadeatenined was not appealedSee

Dkt. No. 13 (14-CV-3067 Dkt.) The Blrict responded on January 28, 2058eDkt. No. 14

15 plaintiffs also filed two other actions, theocedural history of which will not be set
forth herein: (1) 14-CV-8093, alleging various ciitasional violations pursuant to 42 U.S.C.
§ 1983 as well as claims under New York law, and (2) 16-CV-2954, relating to school years
beyond those presented in this case.
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(14-CV-3067 Dkt.)), and Plaintiff submitted a sugplental letter in support of its request on
January 29, 2015séeDkt. No. 15 (14-CV-3067 Dkt.)). Theéourt thereafter held a conference
on March 3, 2015. SeeDkt. (minute entry for Mar3, 2015) (14-CV-3067 Dkt.).) On
September 24, 2015, the two pending ID&Ses—i.e., 14-CV-3067 and 14-CV-4285—were
consolidated into 14-CV-3607 SéeDkt. No. 26 (14-CV-3067 Dkt.); Dkt. No. 24 (14-CV-4285
Dkt.).) On October 21, 2015, Plaintiffs suitted a letter to the Court requesting the
administrative record be filed under seagdDkt. No. 28), and, after the Court ordered counsel
to address the feasibility of redacting certain documesggDkt. No. 29), Plaintiffs filed a
second letter expounding on their requedtle the record under seatgeDkt. No. 30). On
November 3, 2015, the Court grantldintiffs’ request to filedhe administrative record under
seal. BeeDkt. No. 31.)

After several time extensions, on DecemB, 2015, Defendant filed its Motion for
Summary Judgment and to Amend Itsstver, along with accompanying papesgdaDkt. Nos.
32-36); Plaintiffs filed their Cross Motidor Summary Judgmemtnd Opposition to
Defendant’s Motion,deeDkt. Nos. 37—-41); Defendant filed i@pposition to Plaintiffs’ Motion
and Reply in support of its Motiors€eDkt. Nos. 42—44); and Plaintiffs filed their Reply in
support of their Cross-Motions¢eDkt. Nos. 45-46).

[I. Discussion

A. Statutory Background

“The IDEA’s purpose is ‘to esure that all children with disabilities have available to
them a free appropriate public education,” which,rf[dractice, . . . means that [s]tates have an
affirmative obligation to provide a basic floor @bportunity for all childra with disabilities.”

T.K. v. N.Y.C. Dep't of Edyc810 F.3d 869, 875 (2d Cir. 2016) (quoting 20 U.S.C.
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§ 1400(d)(1)(A)). To that end, the IDEA requitbat “states receiving federal funds . . . provide
‘all children with disabilities’ dfree appropriate public education.Mardison v. Bd. of Edug.
773 F.3d 372, 376 (2d Cir. 2014) (quoting 20 U.S.C4%2(a)(1)(A)). A school district within
such a state provides a FAPE when it offergtsgl education and related services tailored to
meet the unique needs of a particular child, whiehreasonably calculatedenable the child to
receive educational benefitsM.O. v. N.Y.C. Dep’t of Educ793 F.3d 236, 238-39 (2d Cir.
2015) (internal quotation marks omitted). At @ore, the statute enss an “appropriate”
education, but “not one that provides evinyg that might be thought desirable by loving
parents.” Walczak v. Fla. Union Free Sch. Djst42 F.3d 119, 132 (2d Cir. 1998) (internal
guotation marks omitted).

“To ensure that qualifying children receive af#A a school district nsti create an [IEP]
for each such child.’R.E. v. N.Y.C. Dep’t of Edy&94 F.3d 167, 175 (2d Cir. 2012). “Under
New York law, local [CSESs] are responisilbor developing appropriate IEPsReyes ex rel.
R.P.v. N.Y.C. Dep’'t of EAY&60 F.3d 211, 214-15 (2d Cir. 2014) (citing N.Y. Educ. Law
8§ 4402(1)(b)(1)). “The IEP is a written staternirat sets out the cldils present educational
performance, establishes annuad &hort-term objectives for improvements in that performance,
and describes the specially designed instruction and serviceglttgatable the child to meet
those objectives.’M.O., 793 F.3d at 239 (interngliotation marks omitted}ee als®0 U.S.C.

§ 1414(d)(1)(A)—(B), (d)(3) (setig out requirements for IEPadtheir development). “The
IDEA does not itself articulate any specific leeéleducational benefits that must be provided
through an IEP,M.H. v. N.Y.C. Dep’t of Educ685 F.3d 217, 245 (2d Cir. 2012); however, “a
school district fulfills its substdive obligations undethe IDEA if it provides an IEP that is

‘likely to produce progress, not regressiomdaf the IEP affords the student with an
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opportunity greater than meftevial advancement,”Cerra v. Pawling Cent. Sch. Disti27
F.3d 186, 195 (2d Cir. 2005) (quotikgalczak 142 F.3d at 130). Indeed, the IDEA does not
require schools to “maximize the potential” aidgnts with disabilitieqyut instead was intended
“more to open the door of public education tadiaapped children on appropriate terms than to
guarantee any particular levadl education once inside M.H., 685 F.3d at 245 (internal
guotation marks omitted).

In New York, if a parent disagrees with &P prepared by a school district, the parent
may challenge the IEP by requesting an “[iaral due process heag,” 20 U.S.C. 8§ 1415(f),
before an IHO appointed by a local school bose&N.Y. Educ. Law § 4404(1)(a). The IHO’s
decision may be appealed to an SBR€g20 U.S.C. § 1415(g); N.Y. Educ. Law § 4404(2), and
the SRO'’s decision may be challengeeither state or federal cousge20 U.S.C.
8 1415(i)(2)(A);see also M.H.685 F.3d at 224—-26 (generally describing the IHO and SRO
process).

B. Standard of Review

Unlike with an ordinary summary judgment tiom, the existence & disputed issue of
material fact will not necessarily defeat a matfor summary judgment in the IDEA context.
See, e.g.T.P. exrel. S.P. v. Mamaroneck Union Free Sch. 554 F.3d 247, 252 (2d Cir.
2009) (per curiam)Yiola v. Arlington Cent. Sch. Dis#14 F. Supp. 2d 366, 377 (S.D.N.Y.
2006). Instead, summary judgment in IDEA casef substance an appeal from an
administrative determinationpt a summary judgment.Lillbask ex rel. Maulaire v. State of
Conn. Dep’t of Edu¢.397 F.3d 77, 83 n.3 (2d Cir. 2005) émtal quotation marks omitted).

This posture means that this Court owesitmificant degree of deference to the state

educational agency, as [it is] essentiallyragin an administrative-law-style capacity?. ex
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rel. Mr. & Mrs. P. v. Newington Bd. of Edu&46 F.3d 111, 118 (2d Cir. 2008). The Court must
“give ‘due weight’ to [the administrative] pceedings, mindful thahe judiciary generally
‘lack[s] the specialized knowled@and experience necessary tealee persistent and difficult
guestions of educational policy.Gagliardo v. Arlington Cent. Sch. Dist89 F.3d 105, 113
(2d Cir. 2007) (second alteran in original) (quotingBd. of Educ. v. Rowley58 U.S. 176, 206,
208 (1982))see also Cerragd27 F.3d at 191 (noting that thé>EA’s statutory scheme requires
substantial deference to state administrative Isooliematters of educational policy”). While a
reviewing court must “engage an independent review of therahistrative record and make a
determination based on a preponderance of the eviddvide,’ 685 F.3d at 240 (internal
guotation marks omitted), such review “is by no ngean invitation to the courts to substitute
their own notions of sound ecational policy for those of thechool authorities which they
review,” Rowley 458 U.S. at 206. Rather, therstard for reviewing administrative
determinations “requires a more critical appriasgdahe agency determination than clear-error
review but nevertheless falls well short of cdet@ de novo review. In the course of this
oversight, the persuasiveness of a particular adtmative finding, or the lack thereof, is likely
to tell the tale.”M.H., 685 F.3d at 244 (alterations in origin@lterations, italis, and internal
guotation marks omitted).

“Deference is particularly appropriate whitie state hearing officers’ review has been
thorough and careful.P. ex rel. Mr. & Mrs. P,.546 F.3d at 118 (alteration and internal
guotation marks omitted). Specifically,

the deference owed to an SRO’s decisiepends on the quality of that opinion.

Reviewing courts must look to the facdhat “normally determine whether any

particular judgment ispersuasive, for example, whether the decision being

reviewed is well-reasoned, and whetliewas based on substantially greater
familiarity with the evidence and thd@tnesses than the reviewing court.”
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R.E, 694 F.3d at 189 (quotirg.H., 685 F.3d at 244%ee also M.H.685 F.3d at 241 (“The
SRO'’s or IHO’s factual findings must beeasoned and supported bg tiecord’ to warrant
deference.” (quotingagliardo, 489 F.3d at 114)). Additionally, the Second Circuit has
instructed courts thateference to an SRO’s decision is more appropriate when the substantive
adequacy of an IEP, as opposed to the procedural adequacy, is at issue; when the decision
involves a dispute over an apprigpe educational methodology versus determinations regarding
objective indications of progressnd when the district courtéecision is based solely on the
administrative record that was before the SROH., 685 F.3d at 244.

“Deference is especially appropriate . . .aendithe SRO Decision eged with the ruling
of the IHO.” A.A. v. N.Y.C. Dep’t of EdydNo. 14-CV-8483, 2015 WL 10793404, at *10
(S.D.N.Y. Aug. 24, 2015kee alsdM.T. v. N.Y.C. Dep’t of EdudNo. 14-CV-10124, 2016 WL
1267794, at *5 (S.D.N.Y. Mar. 29, 2016) (“[Dlisit courts give more deference to
administrative proceedings when the IHO and SRO are in agreem@&m.”gx rel. A.P. v.
N.Y.C. Dep't of EdugNo. 14-CV-9424, 2015 WL 7288647, at *12 (S.D.N.Y. Nov. 17, 2015)
(“[D]eference is particularly apt where thd® and SRO decisions are in agreement and are
based on the same record as that before the district court . . . .” (internal quotation marks
omitted)),appeal filed No. 15-4050 (2d Cir. Dec. 16, 201B).M. ex rel. Y.N. v. N.Y.C. Dep't of
Educ, 964 F. Supp. 2d 270, 285 (S.D.N.Y. 2013) (findileference “especially appropriate” as
to issue upon which SRO and IHO agreed). Coelg, “in situations when an SRO reverses
the finding of an IHO, the court should give substantial deferentet8RO’s views of
educational policy, but less toatlsRO’s factual findings or to its reasoning in gener8lC. v.
Katonah-Lewisboro Cent. Sch. Djst- F. Supp. 3d —, 2016 WL 1267802, at *11 (S.D.N.Y.

Mar. 30, 2016) (internal quotation marks omittesipptt ex rel. C.S. v. X.C. Dep't of Edu¢.6
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F. Supp. 3d 424, 441 (S.D.N.Y. 2014) (same). Fumbee, in such circumstances, “reviewing
courts are not entitled to addpe conclusions of either sta&viewer according to their own
policy preferences or views of the evidence; coomtist defer to the reasoned conclusions of the
SRO as the final state administrative determinatidd.’at 246;see also A.C. ex rel. M. (353
F.3d at 171 (noting that “if the SRO’s decision d¢otd with the earlier decision of the IHO, the
IHO’s decision may be afforded diminished wejfjbecause the court must “defer to the final
decision of the state authoritie@iternal quotation marks omitt. However, if the Court
concludes that

the SRO’s determinations are insufficientyasoned to merit . . . deference, and in

particular where the SRO rejects a mitv@ough and carefully considered decision

of an IHO, it is entirely appropriate fordltourt, having in its turn found the SRO’s

conclusions unpersuasive even after apprigpdaference is paid, to consider the

IHO’s analysis.
M.H., 685 F.3d at 246. Therefore, this Courtshdefer to the SRO’s decision on matters
requiring educational expertise aas it concludes that the d&aon was inadequately reasoned,
in which case a better-reasoned IHOndgm may be considered instead®’'E, 694 F.3d at 189;
see alsaC.L. v. N.Y.C. Dep’'t of EdudNo. 12-CV-1676, 2013 WL 93361, at *5 (S.D.N.Y. Jan.
3, 2013) (“[T]he Second Circuit [has] explainedttthe deference owed to an SRO’s decision
depends on the quality of that opinion, ompigssuasiveness.” (citati and internal quotation
marks omitted))aff'd, 552 F. App’x. 81 (2d Cir. 2014).

C. Analysis

1. The District’'s Child Find Obligation for the 2010-11 School Year

Under the IDEA, each state receiving fedénadds must “ha[ve] in effect policies and
procedures,” 20 U.S.C. § 1412(a), by which it vdéntify, locate, and evaluate “[a]ll children

with disabilities residing in t state” to determine whetheeste children require special
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education and related servicdd. § 1412(a)(3)(A)see also Handberry v. Thompsdd6 F.3d
335, 347 (2d Cir. 2006A.P. ex rel. Powers v. Woodstock Bd. of Egbit2 F. Supp. 2d 221,
224 (D. Conn. 2008) (describirighild find” obligations),aff'd, 370 F. App’x 202 (2d Cir.

2010). This “child find” obligation extends to athien “who are suspected of being a child with
a disability . . . and in need of special edigrgteven though they are advancing from grade to
grade . ...” 34 C.F.R. § 300.111(c)(4®e also Bd. of Educ. v. L.M78 F.3d 307, 313 (6th

Cir. 2007) (noting that § 300.111(extends the IDEA’s “child find” requirement to children
“only suspected of having a disabilityDean v. Sch. Dist. of Niagara Fall615 F. Supp. 2d 63,
71 (W.D.N.Y. 2009) (samep.P, 572 F. Supp. 2d at 224-25 (same). “When a school board
violates its Child Find obligaon by not evaluating a child spected of being disabled, it
necessarily fails to provathat student a FAPE Greenwich Bd. of Educ. v. G.MNo. 13-CV-
235, 2016 WL 3512120, at *8 (D. Conn. June 22, 2016pufG have held that a state’s child
find duty is triggered when it has reason to susihettspecial education services may be needed
to address thdisability.” R.E. v. Brewster Cent. Sch. Djst- F. Supp. 3d —, 2016 WL
2606535, at *5 (S.D.N.Y. Mar. 30, 2016) (alteratiamsl internal quotation marks omittedge
alsoJ.S. v. Scarsdale Union Free Sch. Di826 F. Supp. 2d 635, 660 (S.D.N.Y. 2011)
(“[Clourts have held that aae’s child find duty is triggereghen it has a reason to suspect a
disability, and reason to suspdtat special education services may be needed to address that
disability.” (internal quotation marks omittedNew Paltz Cent. Sch. Dist. v. St. Pierre ex rel.
M.S, 307 F. Supp. 2d 394, 401 (N.D.N.Y. 2004) (codahg that a childihd obligation is
“triggered when the state has reason to suspdisthility, and reason tsuspect that special
education services may be needed to addresdidatility” (alterationsand internal quotation

marks omitted)). “However, the IDEA is not absolute liability statute and the ‘Child Find’
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provision does not ensure that everiyictvith a disabilty will be found.” A.P. ex rel. Powers
572 F. Supp. 2d at 225¢e alsdr.E, 2016 WL 2606535, at *3 (sam&)S, 826 F. Supp. 2d at
660 (same).

According to Plaintiffs, “[tihe SRO’s deteination that the Distat did not violate its
Child Find obligation rest[ed] on an inaccurateception of the underlying facts and repeatedly
disregard[ed] relevant facts,” teuse “[t]he District possesssdifficient knowledge of the need
for special education supportearly as May 2010.” (Mem. of kain Opp’n to Def.’s Mot. for
Summ. J. and in Supp. of PIs.” Cross-Mot. fonBu J. (“Pls.” Mem.”) 5-6 (Dkt. No. 38).) To
that end, Plaintiffs marshal W.E.’s seventh-greed results that shoelinically significant”
somatization scoresséeCase | Joint Ex. 4), the factthW.E. dropped English in seventh
grade, §eeCase | Hr'g Tr. 1681), the incompletesmedicals that W.E. received during the
second quarterséeCase | Joint Ex. 70), the advice thNétE. drop French and his performance
in that class,qeeCase | Joint Ex. 18; Case | PIs.” EA4\, DD), and W.E.’s teachers’ view that
W.E.’s homework would be submitted, at best, in piecemeal faskes generallyPls.” Mem.
6—7). Such facts, in Plaintiffs’ view, under¢he SRO’s conclusion thathe [D]istrict had no
reason to suspect that [W.E.] regpal special education to addrésis] disability prior to April
2011 because [W.E.] progressed very well mmgeneral education miculum with the
accommodations provided by the [Dlistrict inJtsne 2010 section 504 plan.” (Case | SRO Op.
18.) To the contrary, Plaifitt contend, “[b]Jeyond work being sent home, [W.E.] received
nothing from the plan,” inasmuch as extendetktto turn in assignments was “meaningless”
because W.E. was not turning in most assignments by that time, and as W.E. did not receive the
two hours of home tutoring called for in the Sertb04 plan and the Disttifailed to provide a

new tutor until April. (Pls.” Mem. 7.) These diégacoupled with M.S. informing the District in

53



December 2010 that W.E. was in “crisigd.((citing Case | Hr'g Tr. 168, Case | Joint Ex. 17)),
“should have prompted someone & District to suspect that thesudent . . . might be a student
with a disability in need of special ezhtion,” (Pls.” Mem. 7 (emphasis omitted)).

The crux of the SRO’s decision, however, wasso much that there was no basis to
suspect that W.E. may be disabled, thiat there was no reason to suspectgpatial education
was needed to remedy that disabilitgeéCase | SRO Op. 18 (condmg that “even if the
[Dlistrict had reason teuspect that the student had a diggbthe [D]istrict had no reason to
suspect that the student reqdispecial educein prior to April 2011 ....7).) The SRO so
concluded because, in its view, “the student progressed very wia#l general education
curriculum with the accommodations providedtbg [D]istrict in its June 2010 section 504
plan.” (d.) Inreaching that conclusion, the SRvas plainly awaref the Parents’
communications with District perspal in winter 2010 into spring 2011Sd€eCase | SRO Op.
15.) The SRO specifically considered3vis December 2010 and early January 2011
cancelation of a psychologicalauation and a Section 504 meeti as well as testimony about
W.E.’s home tutoring and/or functioning ahsol from W.E.’s counselors, his pediatric
neurologist, and private psyclgist, and, from M.S., about &.’s efforts to attend school,
W.E.’s grades, feedback from teachers, and performance on standardizeGtssts.al 16—
18.). The SRO also considered W.BJay 25, 2010 performance on the WJ-IlIl COG, WJ-III
ACH, and BASC-2. In so doing, the SRO conchlitleat “the hearing mord d[id] not support
the IHO'’s finding that the [D]istrict had suffemt reason to believeahthe student had a
disability requiring specladucation and relatedrsées prior to the parents’ referral of the

student to the CSE for aluation in April 2011.” id. at 20.)
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With that in mind, the Court sees no reagodisturb the SRO’s reasoned analysis. To
be sure, this Court is not the business of forming and then deploying “[its] own notions of
sound educational policyRowley 458 U.S. at 206, nor, convelgds it willing to simply
“rubber stamp administrative decisiongyalczak 142 F.3d at 129. Rather, the Court has
scrutinized the reasoning of the SRO’s decistbnR.E, 694 F.3d at 189 (“[A] court must defer
to the SRO’s decision on matteesjuiring educationaxpertise unless it concludes that the
decision was inadequately reasoned . . ariyl, in so doing, concludes that the SRO’s
determination that “even if the [Btrict had reason to suspecattihe student had a disability,
the [D]istrict had no reason tospect that the student requirgaecial educatiomprior to April
2011,” (Case | SRO Op. 18 (emphasis added¥emsible and supportég the record. This
conclusion is particularly logical if, as tisRO’s Opinion indicates, “a student’s failure to
perform in school because of absence from sctioe$ not by itself constitute a basis to suspect
that the student has a disabilityid.(at 15), which itself makes sense in light of the law in the
Second Circuit that “[t]héDEA’s child find provisions do natequire districts to evaluate as
potentially ‘disabled’ any child to is having academic difficulties].S, 826 F. Supp. 2d at
663. Moreover, the SRO’s conclusion hesas sufficiently undergirded by many supporting
facts, including W.E.’s receipt of grades in the A or B ranggeCase | Hr'g Tr. 1198-20@ee
alsoDef.’s 56.1 { 7; Pls.” 56.1 1 7), and pin® feedback from teachersgeCase | Joint Ex. 70
(8th Grade Report Card)). Although the IHGa@provided a detailegcitation of many of
W.E.’s difficulties in seventigrade, it is not immediately olis to this Court—which, in
fairness, lacks the requisite “spedeali knowledge and educational expertis¢W., 725 F.3d
at 138—how these facts show thestdict “ha[d] reason to suspt” not just that W.E. was

disabled, but “thaspecial education servicesay [have] be[en] needed to address the
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disability,” R.E, 2016 WL 2606535, at *5 (alteration omitted)o the contrary, if anything, the
IHO’s opinion looks to elide the distinctiontiageen these concepts, oy instead that, by
January 3, 2011, “the [Section 504] plan wassuaiceeding in getting [W.E.] to school and the
District had an obligation to @ntify the student, evaluate hijpénd learn why,” (Case | IHO
Op. at unnumbered 23), a proposition from whiaadbnclusion seems to follow that, whatever
the “why,” the rehabilitative “hotwwas special education. Tlefore, the Court thinks the
SRO’s decision stood on more solmhceptual footing than the IHO's.

Before formally endorsing the former, howevawnsideration of thBlaintiffs’ critique
of the SRO’s opinion is in order. Plaintitentend that W.E.’s “academic collapse began in
November 2010, not April 2011, as the SRO theorizedSmuch as the District admitted that
Plaintiff received medicals in dblut two classes during the final three quarters and, as Coughlin
testified, had several “good stromgeks” at the start of thelsaol year before “things dropped
off tremendously.” (Pls.” Mem. 8 (quoting €&l Hr’'g Tr. 257-58).) However, the SRO’s
opinion did not construe academic success aswly as Plaintiffs do, instead considering
W.E.’s feedback from teachers andnstardized test scores as welbegCase | SRO Op. 17
(citing, inter alia, Case | Joint Ex. 70; Case I'Hgs. CC-GG; Case | Def.’s Ex. 32).) Thisis
not a defect of reasoning that disdasitthe SRO’s conclusion to deferenceR.E, 694 F.3d at
189 (noting that, in the IDEA coskt, “[r]leviewing courts musblok to the factors that normally
determine whether any particular judgmemtéssuasive, for examplehether the decision
being reviewed is well-reasoned” (internal qtiota marks omitted)); ra#r, it is a conclusion
with which the Parents disagree, but whichésertheless based upon an apparently careful

review of the evidence. This Courtsenply not prepared to say it was wrong.
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Plaintiffs also quibble with the SRO’s consion that W.E. was not denied a FAPE for
the 2010-11 school year when the CSE “inetlg” failed to find W.E. eligible for
classification on May 25, 2011. (PIs.” Mem. 8.) However, as Defendant points out, the IDEA
does not call for instantaneodiassification of a student upsuaspicion of a disability see
Mem. of Law in Opp’n to PIs.” Cross-Mot. for 8um. J., and in Reply to Pls.” Opp’n to Def.’s
Mot. for Summ. J. (“Def.’s Cross Opp’'n”) 3 k& No. 43)); rather, “[o]nce a school has ‘reason
to suspect a disability,” the school must conduct an evaluatithre ahild within a reasonable
time,” Murphy v. Town of WallingfordNo. 10-CV-278, 2011 WL 1106234, at *3 (D. Conn.
Mar. 23, 2011)see alsdV.B. v. Matula67 F.3d 484, 501 (3d Cir. 1995) (“Neither the statutes
nor regulations establish a deadline by whinfe children who are suspected of having a
qualifying disability must be identified and evaied, but we infer a requirement that this be
done within a reasonabliene after school officials are on ncgi of behavior that is likely to
indicate a disability.”)pverruled on other grounds #®/W. v. Jersey City Pub. Sch86 F.3d
791 (3d Cir. 2007)Sch. Bd. of the City of Norfolk v. Browf69 F. Supp. 2d 928, 942 (E.D. Va.
2010) (“Though the ‘child find’ duty does not immgoa specific deadliney which time children
suspected of having a qualifyinigsability must be identifiednd evaluatedvaluation should
take place within a ‘reasonable time’ after schaftitials are put on notice that behavior is
likely to indicate a disability.”)Reg’l Sch. Dist. No. 9 Bd. &duc. v. Mr. & Mrs. M.No. 07-
CV-1484, 2009 WL 2514064, at *8 (D. Conn. Aug. 7, 200®ting that “[w]hen a child is
identified as potentially requiring special edumatservices, [a local education agency] has a
duty to complete the evaluation process,” that “failure to complete the process constitutes a
denial of a FAPE,” and that the agency “muslaste th[at] student within a reasonable time

after notice or suspicioof a disability”). Here, W.E. wareferred to the CSE on April 12, 2011,
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(seeCase | Hr’g Tr. 485), and thszhool year ended on June 30, 2GEEN.Y. Educ. Law

8 2(15). Even assuming the Distrhad reason to suspect thaBAMad a disability at the time
of the CSE meetingcf Case | Hr'g Tr. 662 (*Q. So it wamssible though to aksify [W.E.] at
[the time of the May 25, 2011 meetirag OHI? A. It would havkeen possible, yes.”)), or,
earlier still, upon W.E.’s refertathere simply is not suffieint basis to aaclude that—beforethe
end of the legal school year—aasonable time” had come and gqueaticularly in light of the
fact that the CSE meeting was scheduled whenas, in part, due to M.S.’s scheduleg¢Case |
Hr'g Tr. 503—-04), and in light opparently diligent effortall around to schedule evaluations
with Dr. Hahn, §eePIs.” Cross 56.1 1 202, Def.’s Cross 5$.202). Furthermore, the amount of
time elapsed between April 2011 and #nd of the school year falort of periods of time that
courts have felt comfortable tabel legally unreasonabl&ee El Paso Indep. Sch. Dist. v.
Richard R, 567 F. Supp. 2d 918, 952 (W.D. Tex. 2008) fdhowing the majority of federal
courts that have considered thsue, this [c]ourt finds thdlhe thirteen months that passed
between [the student’s] request &valuation and [the school dist’s] offer of evaluation was
unreasonable.”)St. Pierre 307 F. Supp. 2d at 401 (finding thlaé school district “failed to
provide [the student] with an FAPE in a timehanner” where the student “should have been
referred to the CSE for evaluation in September 1999,” but the “CSE did not perform the
evaluation . . . until July 2000, agpimately ten months later’RDept. of Educ., State of Haw. v.
Cari Rae S.158 F. Supp. 2d 1190, 1195-97 (D. Haw. 2001) (finding the department of
education “violated th&hild find’ provisions|of the IDEA] by failing to evaluate the [s]tudent
earlier” where “[tlhe record amplsupports the hearings officef&c] conclusion that the [s]tate
had numerous warning signs much earlier tklainch 12, 1998,” and where the hearing officer

found that “the [s]tate had, or should havd,h@ason to suspect by the [s]tudent’s [f]all
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semester of 1997 . . . that she had a disabilidythat special education services may be needed
to address that disability”)ln any event, there are goo@sens to doubt that the federal

judiciary, limited in its insight into matters ebund educational policy, could divine the number
of months that may be thought reasdeab this specialized contex6eeMatula, 67 F.3d at 501
(noting in the child-finccontext that the Third Circuit waaot unmindful ofthe budgetary and
staffing pressures facing school oféils,” and, therefore, wouldi% no bright-line rule as to

what constitutes a reasonable time in lighthef information and resources possessed by a given
official at a given point in time”).Therefore, well aware that th€hild Find [provisions of the
IDEA] do[] not demand that schaotonduct a formal evaluation e¥ery struggling student,”

and that “[a] school’s failure to @gnose a disability at the earliest possible moment is not per se
actionable,D.K. v. Abington Sch. Dist696 F.3d 233, 249 (3d Cir. 2012), the Court declines to
second-guess the SRO'’s conclusion that W.E. was not denied a FAPE for the 2010-11 school
yearl®

2. Tuition Reimbursement

As noted, the Parents also seek reimbuesgrof tuition paid to Northwood for W.E.’s
freshman and sophomore years (2011-2012848-2013). Although the Court defers to the
SRO’s conclusion that Northwood was notagapropriate placement for 2011-2012, the SRO’s
conclusion with respect to the 2012—-2013 school igeaeither well reasoned nor persuasive,
and is therefore not entitled tieference. The Court theredogrants Defendant’s Motion for
Summary Judgment with respeo the 2011-2012 school year, buamps Plaintiffs’ Motion for

Summary Judgment with resgt to the 2012-2013 school year.

16 Because the Court holds that W.E. was not denied a FAPE for the 2010-11 school
year, the Court need not decidbether Plaintiffs are entitled tbe compensatory relief they
seek for that period.

59



a. ApplicableLaw

The Supreme Court has held that if a state fa its obligation tgorovide a disabled
child a FAPE under the IDEA, the IDEA permits parentskseimbursement from school
districts for the private placement of the child in a nonpublic scHeeé Forest Grove Sch. Dist.
v. T.A, 557 U.S. 230, 246-47 (200B)lprence Cty. Sch. Dist. Four v. Carter ex rel. Cart0
U.S. 7, 12 (1993)Sch. Comm. of Burlington v. Dep’t of Edu&€71 U.S. 359, 369 (1985).

“Private placement is reimbursable only if ‘syglacement, rather than a proposed IEP, is proper
under the Act,”Doe v. E. Lyme Bd. of EAu@90 F.3d 440, 448 (2d Cir. 2015) (quoting
Burlington, 471 U.S. at 369}ert. denied136 S. Ct. 2022 (2016), and, therefore, while the
IDEA allows a district court heang civil actions brought under thBEA to grant “such relief as
the court determines is appropriat&drest Grove557 U.S. at 237 (quoting 20 U.S.C.

8 1415(i)(2)(C)(iii)), parents whanilaterally withdraw their akld from the public schools in

favor of a private placement do so at “their own financial riskC. ex rel. M.C. v. Bd. of Educ.
553 F.3d 165, 171 (2d Cir. 2009) (internal quotation marks omitted).

Courts in the Second Circuite a “three-step process to determine whether parents are
entitled to tuition reimbursementDoe 790 F.3d at 448 (internal quotation marks omitteei
alsoT.Y. v. N.Y.C. Dep't of Edy&84 F.3d 412, 417 (2d Cir. 2009) (same). “The first two steps
concern the adequacy of the IERhether the school distrittas complied with the IDEA’s
procedural requirements’ and ‘whether the IER&sonably calculated to enable the child to
receive educatiomdenefits.” Doe 790 F.3d at 448 (quotini Y, 584 F.3d at 417). “The third
step concerns the appropriateness of thengfaiplacement: ‘whether the private schooling

obtained by the parents is approt®ito the child’s needs.”ld. at 448—49 (quoting.Y, 584
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F.3d at 417}/ Ifitis, “equitable onsiderations” must “suppaitte [parents’] claim.”A.D. v.

Bd. of Educ.690 F. Supp. 2d 193, 205 (S.D.N.Y. 20K®e also Frank G. v. Bd. of Edu459
F.3d 356, 363—-64 (2d Cir. 2006) (“[E]quitable consadiens [relating to the reasonableness of
the action taken by the parents] are relevafashioning relief.” (secondlteration in original)
(internal quotation marks omitted)).

Although, conceptually, the proggarticulated above may seem to call for a district court
to consider whether an IDEA defendant dertfeglstudent a FAPE before reaching the question
of whether the private schooling was appropriate, where, as here, the SRO concluded that the
school district denied the studenFAPE and where the distridbes not argue otherwise in a
subsequent civil action, gtrict courts customarily skip directly to the analysis of whether the
parents’ private placement was appropriaés, €.g.K.S. v. N.Y.C. Dep’t of EdydNo. 11-CV-
7443, 2012 WL 4017795, at *6 (S.D.N.Y. Aug. 8, 2012)timy that, “[o]n appeal, neither party
contest[ed] the issue of whetltbe IEP proposed by the distrigas appropriate,” and that,
“[t]herefore, the first prong of thBurlingtontest [was] consideredselved in favor of [the]
[p]laintiffs”); Weaver v. Millbrook Cent. Sch. DisB12 F. Supp. 2d 514, 518, 525-26 (S.D.N.Y.
2011) (noting that “[the] [d]efedant [did] not contest the SR&finding that the IEP did not
provide a FAPE,” and analyzing the appropmates of the student’s placement accordingly);

R.S. exrel. A.S. v. Lakeland Cent. Sch. Digt. 09-CV-9874, 2011 WL 1198458, at *4

" The Second IHO Opinion is broken out ithwee “prongs”—thdirst dealing with
procedural and substantive issues underlyingERe the second being the appropriateness of the
Parents’ placement, and the third beting other circumstances under which tuition
reimbursement can be reduced or deni&ke(generallase Il IHO Op.) This perhaps stems
from the different articulations of the inquiwithin case law from the Second Circuit; however,
the analytical framework is for all relevant purposes the s&ee.Dog790 F.3d at 448 n.6
(“Our cases have sometimes collapsed thedimg second steps indosingle inquiry and,
accordingly, characterized the analysis as havimg(het three) steps. This is a difference of
enumeration, not of substance.” (citations omitted)).
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(S.D.N.Y. Mar. 30, 2011) (notintgpat, “[i]n this case, the paes do not dispute the IHO and
SRO finding that the District fagd to provide [the student] with a FAPE,” and that, “[t]hus, the
only issue is whether the plaifig’ unilateral placemerof [the student] afthe private school]
was appropriate”)aff'd, 471 F. App’x 77 (2d Cir. 20125tevens ex rel. E.L. v. N.Y.C. Dep't of
Educ, No. 09-CV-5327, 2010 WL 1005165, at *8 (S.DYNMar. 18, 2010) (noting that, “[i]n
this case, the defendant conceded that indidorovide the [s]tudentith a FAPE for the 2007—
08 school year,” and that,tfherefore prong 1 of thBurlington-Cartertest is resolved in favor
of [the plaintiff]”).

When seeking reimbursement for a unilateratpment, “[tlhe parents bear the burden of
showing that the private placement thelesed was appropriate for the childC'.L. v.
Scarsdale Union Free Sch. Dist44 F.3d 826, 836 (2d Cir. 2014ge alsdl.K., 810 F.3d at
875 (“Under New York law, the Department [oflilication] bears the bugd of establishing the
validity of the IEP, while the pants bear the burden of estabimng) the approprie@ness of the
private placement.” (internal quotation marks omiftedA private placement is appropriate if it
is reasonably calculated to enable the chilcet®ive educational benefits, such that the
placement is likely to produce progress, not regressiorK’, 810 F.3d at 877 (citations and
internal quotation marks omitted). The Second Circuit has instructed courts making these
determinations to “consider the totality of the evidence, including ‘grades, test scores, regular
advancement, or other objective evidenced’ (quotingC.L., 744 F.3d at 836). The “test for
the parents’ private placement is that ipropriate, and notahit is perfect.”C.L., 744 F.3d
at 837 (internal quotation marks omitted). fdaver, “[p]arents bear a lower burden to
demonstrate the appropriateness of a privaegohent than school districts do to demonstrate

the provision of a FAPE because ‘parents are not barred from reimbursement where a private
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school they choose does not meetlDIEA definition of a [FAPE].” T.K, 810 F.3d at 878
(second alteration in original) (quotifigank G, 459 F.3d at 364). Finally, a unilateral private
placement is appropriate only if it provides “edticnal instruction specially designed to meet
the unique needs of a handicapped chilgrank G, 459 F.3d at 365 (internal quotation marks
omitted). Parents can, however, overshoot, and, “eNemne there is evidence of success in the
private placement, courts shouldt disturb a state’s denial DEA reimbursement where the
chief benefits of the chosen school are the kinadviantages that mighe preferred by parents
of any child, disabled or not.M.H., 685 F.3d at 246 (alterationsdhinternal quotation marks
omitted). While “a child’s progress is relevant to [a] court’s review” in this context, “such
progress does not itself demonstrate that a private placement was approéaafkaido, 489
F.3d at 115.

Before diving into the relevant analysigj@ck word on the pecw@r procedural posture
of this case is in order. Awted, the lawsuit relating to ¥/.'s freshman year (2011-2012) was
consolidated with thlEawsuit relating to his sophomoyear (2012-2013). Because the issue in
both cases is whether Northwood was an apatgplacement, the record in one case will
logically bear upon the analysistime other—and with gréer force still by virtue of the fact that
both cases shared the same SRCon{pareCase | SRO Op. 3%ith Case Il SRO Op. 25.)
While courts do not artificially ignore the analyticabss-fertilization thabaturally arises in
such circumstancesf. Schreiber v. E. Raapo Cent. Sch. Disf700 F. Supp. 2d 529, 557
(S.D.N.Y. 2010) (characterizing as “usefutformation the fact that “the same
SRO . .. presided over” two separate SRO prangedubsequently consolidated into a single
civil action before the distriatourt, and that “[that SRO] was presumably familiar with the

testimony from” one of the underlying IHO procewgh), the extent of deference to which an
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opinion is entitled turns in tge measure on the Court’s agigal of the SRO’s reasoningge,

e.g, R.E, 694 F.3d at 189 (noting that “the defereneed to an SRO’s decision depends on the
quality of that opinion,” asudged at least in part by “thiactors that normally determine

whether any particular judgment is persuasfinternal quotation marks omitted)). Given the
material differences between the SRO’s two apisiin terms of quality and persuasiveness, the
Court will endeavor to separateanalyze the question of whether Northwood was an appropriate
placement for each year, considering both the record evidence and the reasoning applied by the
SRO in each instance.

b. 2011-12 School Year

In arguing that W.E.’s placementMorthwood was appropriate for the 2011-2012
school year, Plaintiffs offer a number of critiques of the IHO’s and SRO’s decisseef)|$.’
Mem. 19-21), as well as a host of reasonsttiet believe the placement was appropriatee (
id. at 14-19, 22). The Court begins with the former.

i. Critiques of the IHO’s and SRQO’s Opinions

At its core, Plaintiffs’ positin concerning the respects inialinthe hearing officers erred
can be distilled to the proposition that they ovekied evidence at the heay, specifically Drs.
Williams’s and Robins’s testimony coerning W.E.’s needs and the SchosggPls.” Mem.

19-20 (citing Case | Hr'g Tr. 925-26, 1451-52, 1462—-68sed too singularly on W.E.’s
persistent organizational issugghout taking adequate stookthe extent to which they
improved during W.E.’s freshman year, to the agwn of considering the broader impact of the
migraines as a wholesde id.at 20-21 (citing Case | Hr'g Tr. 183, 1056-57, 1729, 1818-19;
Case | PIs.” Ex. MM)); and failed to consid&tE.’'s accommodation plan or the gains he made

at Northwood with respect to his decreafealing of isolation, positive reputation among his
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teachers, need for medication, grades, @ather evaluation by his teachesed id.at 21-22
(citing Case | Hr'g Tr. 1565—66, 1579-80, 1778, 1814—15; Case |l Pls.” Ex. H)).

After reviewing the SRO’s and IHO’s opinioas well as the record more generally, the
Court is satisfied that althougiot all of the reasoning inéhlSRO’s and IHO’s opinions is
persuasive, the SRO and IHO dahsider the relevant evidencedait is appropriate in this
circumstance to afford deference to their conolsi With respect to Plaintiffs’ concern that the
hearing officers did not take adequate stockid. Williams’s and Robins’s testimony, the SRO
devoted a considerable amount of attention ¢éarput of doctors who were familiar with W.E.,
including not just Drs. Wliams and Robins, but also Drs. Hahn and LassBeeCase | SRO
Op. 25-27.) In fact, the SRO specifically coesetl Dr. Williams’s testimony characterizing as
the “best solution” for W.E. “a boarding school setting where there was a supportive
environment with small class size, guidance ab&lan a more frequeand regular basis, and
the availability of outdoor activities.” (Cas SRO Op. 27 (alteraticand internal quotation
marks omitted) (citing, inter ali&ase | Hr'g Tr. 923-24)). Théae did not go on to quote the
next page of the transcript too, where Difilliams characterized Northwood as “highly
appropriate,” does not make the SRO’s decisfoofly reasoned,” (Pls.” Mem. 19 (citing (Case
| Hr'g Tr. 925)); rather, it rmans only that the SRO, unlikeaiitiffs, did not regard this
testimony as “dispositive,’id.).

Plaintiffs’ contentions are iilarly unconvincing with respé¢o Dr. Robins’s testimony.
Under the heading “The IHO and SRO Findings &sird Uncontested Facts,” Plaintiffs recount
how Dr. Robins “qualitatively confirmed trseiccess of [W.E.]'s placement . . . and the
[S]chool’s success in addressing his emotional sié@dthat Dr. Robins testified that the

BASC-2 he administered in February 20h®wed a two-standardediation shift for the
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positive in W.E.’s attitude toward school, riela to W.E.’s seventh-grade BASC-2SeePIs.’
Mem. 20.) The IHO, however, consideretsthery same testimony, even noting the two-
standard-deviations shift, but did not find itiseactory to concludéhat Northwood was an
appropriate placement in light of what tlh#Q considered insufficient evidence concerning
Northwood'’s attention to W.E.’s specific enmial, counseling, and organizational nee@®ee(
Case | IHO Op. at unnumbered 35-36.) It is eacfrom Plaintiffs’ submission whether they
realized that the IHO expresstgnsidered this testimony; howeyat a minimum, its presence
undercuts Plaintiffs’ assertionahthe hearing officers overloakeuch testimony, and, with it,
counsels against dismissing their deansi as the producf poor reasoning.

While the Court partially shares Plaintifisdoncern that the IH@nd SRO put too much
emphasis on W.E.’s organizational issussgPls.” Mem. 20), the record supports the
conclusion the organizational difficulties contidue frustrate W.E. ndiway through the year,
(seeCase | Pl.s’ Ex. TT (noting th&V.E.’s biology teacher “[would¢ontinue trying to help
[W.E.] work on his organization”)). While it gabe true, as Plairffs contend, that M.S.
determined that W.E. had become better mizgal because of his ninth-grade plannszePls.’
Mem. 21), such progress is not talismanofcGagliardo 489 F.3d at 115 (noting that “a child’s
progress is relevant to the ctamreview,” but “does not itdedemonstrate that a private
placement was appropriate”), and failure tacbevinced by such progress does not corrode the
hearing officers’ reasoning.

Less clear is whether the hearing officers gaweropriate weight tthe other respects in
which the migraines impaired W.E.’s well-beiogthe other respects in which he improved,
including through the accommodation plan. The apisimake clear, however, that the hearing

officers considered parts of the record relgtio issues that Plaintiffs insist went
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“[d]isregard[ed]’—specifically, the sheer volenand effects of W.E.’s absences cause by
migrainest® the social and interpersonal devel@ntal progress W.E. showed at Northwddd,
that W.E. had successfully widrawn from certain medicatioA%and Northwood’s
accommodation plaft. In short, the Court is not persuadbdt the putative flaws in the hearing
officers’ opinions to which Platiffs point are so serious &s strip those opinions of the
deference they are normally afforded. While @ourt believes that Plaintiffs sincerely and
perhaps correctly believe that W.E.’s imprment during his firsyear at Northwood was
remarkable, that does not mean that the heafingers’ conclusions must have been the product

of poor reasoning.

18 (ComparePls.” Mem. 20 (indicating that the €Rand IHO “ignor[ed]” such issues as
that “[tlhese migraines causadn to miss 108 days of classes in the eighth grade and receive
medical incompletes, resulting irdanial of credit, in 8 classefgading to increased anxiety),
with Case | SRO Op. 4, 27 (noting that W.E.’s eyaf headaches led to over 100 absences and
that Dr. Robins noted W.E. identified the “stsf of falling behind with peers and school work”
as headache triggersiyd Case | IHO Op. at unnumbered 16t{ng that the District stipulated
that W.E. received “medicals” in sevecasses and citing W.E.’s report card).)

19(ComparePls.” Mem. 21 (indicating that the SRMd IHO “failed to note that [W.E.]
went from a socially isolated individual toibg fully integrated with his class membersfjth
Case | SRO Op. 31 (noting that “the heaniegord supports a finding that the student’s
social/lemotional . . . functioning improvedhce the end of the 2010-11 school yeaid Case
| IHO Op. at unnumbered 35 (noting testimony WaE. had been “doing ‘really well’ with his
peers” at Northwood).)

20(ComparePls.” Mem. 21 (asserting that “[t]HBIO and SRO disregarded entirely the
reduction in medication that [W.E.] had previoutditen” in that he “\as able to stop taking
Depakote and Amitriptyline”)with Case | IHO Op. at unnumber85 (noting that “[t]he
student’s mother testified abatie student’s progress,” inchng that “[W.E.] is off the
Depakote, [and] he is off the Amitriptyline”).)

21 (ComparePls.’ Mem. 21 (“The IHO and SRO alseake no mention of [Northwood’s]
Accommaodation Plan, its varioedements and how it essentially tracked the District’s
accommodation provisions.\yith Case | SRO Op. 28 (“[Northowd] developed an ‘official
accommodation plan’ based upon [W.E.'shé@ 2010 section 504 accommodation plan.”).)
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ii. Why Plaintiffs Believe Northwood Was Appropriate

Having so concluded, the Court now turns to Plaintiffs’ arguments concerning why
Northwood was an affirmatively appropriate plaestfor W.E. in order to assess whether such
analysis counsels against affording deferendbeédHO’s and SRO’setisions. The principal
argument Plaintiffs make is that W.E. imprdve many important respects and that certain
features of the School made it particularly appaip. The Court will ansider each in turn.

W.E.’'s Improvement

To begin, the Parents argue that Northwaad appropriate because of the numerous
ways in which W.E. improved while there. Sgieally, the Parents stress (i) W.E.’s health
improvements revealed through the abatemehtsimigraines witliheir attendant school-
attendance problems and improved Felyr2812 BASC-2 test resultsdePls.” Mem. 17), (ii)
his improved academic performanceed id.at 17-18), and (iii) hiswvolvement in the school
and the various programs that it offerexkd id.at 18—19). Each derves attention.

First, although the recorddicated substantial improventen W.E.’s health and
attendance record, the SRO concluded thatMMardd’s program still did not “provide[] [W.E.]
with educational instruction specially desigredneet his unique needs,” inasmuch as the
hearing record lackeglvidence demonstrating that Northwood “provided
instruction . . . designed to address [W.Et&jdencies to develop physical symptoms and
exhibit school avoidance when under streg€ase | SRO Op. 31.) Itis true that mere
correlation between private school placement and general behavioral improvement does not, on
its own, establish that a nonpublic school wasappropriate placement for a stude®¢e R.C.
ex rel. N.C. v. Bd. of Eduof Hyde Park Cent. Sch. DisNo. 07-CV-2806, 2008 WL 9731174,

at *2 (S.D.N.Y. July 7, 2008kee also Gagliardo489 F.3d at 115 (“[E]Jven where there is
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evidence of success, courts should not disturbte’stdenial of IDEA reimbursement where, as
here, the chief benefits of the chosen sclaoelthe kind of educational and environmental
advantages and amenities that might be preferrgahi®nts of any child, disabled or not.”). At
the same time, however, it is difficult to agtate the improvemem W.E.’s attendance
record—W.E. went from missing over 100 days of sclhotthe eighth grade to just nine in his
first year at Northwood. SeeCase | Joint Ex. 67 (attendancewsnary); Case Il Pls.” Exs. T, U
(logs);see alsd?ls.’ Cross 56.1 § 328; Def.’s Cross 5%.328.) While the Court “lacks the
specialized knowledge amperience necessary to resolve persistent and difficult questions of
educational policy,Gagliardo, 489 F.3d at 113 (alteratioméinternal quotation marks
omitted), the significance of such a change in attendance is hardly a question of educational
policy. And it belies common sense to suggest\Wid.’s improvement in this regard was not
attributable to specific improweents in his educational envinment. Still, however, “the
parents bear the burden of establishiregappropriateness of the private placement, 810
F.3d at 875, and although W.E.’s attendance shaiggficant improvemet, W.E.’s attendance
record was only a single aspect of his troulbdgsublic school. Improvement in one area in
which the student struggled is insufficiean its own, to carry Plaintiffs’ burdea.

Next, considering W.E.’s grades (shorn of the influence that his attendance difficulties
had on them), the evidence does not contralkdectHO’s and SRO’sanclusion that Northwood

was not an appropriate choice. To the cogpfremmparing W.E.’s report card from eighth grade

22 Although the Court lacks the “specialized knowledge educational expertise,”
M.W, 725 F.3d at 138, to assess the meaningfulnedsaniges in BASC-2 scores over time, one
would imagine that it is not wholly irrelevatttat, a few months aftéine February 2012 BASC-
2 test, W.E.’s English teacher shortly thereafated him as clinically significant for
somatization and at risk for social skillseéCase Il Def.’s Ex. 13 (Lupiani Psychological
Evaluation)).
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with his report cards from Northwood shows imyggment not so much in the caliber of grades
he received, but rather that he no longer received medicaladeed, in eighth grade, W.E.
received one B+, several A-s, two A+adanumbered grades ranging between 78 and3&e (
Case | Joint Ex. 70 (8th Gradeget Card).) In the first two marking periods at Northwood, his
quarterly grades reflect one C, three C+s,Bnevo B+s, two A-s, and one solid A, and his
semester grades reflect a range between C andS&eCg@se | PIs.” Exs. PP, TT.) While it is, to
be sure, no small feat to academically overcompeaa like W.E.’s eighth grade, and it may even
be prudent, as M.S. did, to expeome academic headwinds afterwardeeCase | Hr'g Tr.

1815), W.E.’s grades—even in light of the aahial indicia of academic progress M.S. noted,
(seePls.” Mem. 18)—do not lead the Courtdaestion the hearingfficers’ reasoning.

Last of all, the benefits that W.E. respby becoming engaged in the School community
do not compel a conclusion contrary to that readhethe IHO and the SRO. It may be true that
the activities in which W.E. participated haehpeutic benefits andgrented him from being
isolated, ¢eePls.” Mem. 18-19), and that Northwood’s staff “ha[d] a lot of faith in the school’'s
therapeutic culture” that would lpeW.E. come to see it “as a positive and psychologically safe
place,” (Case | Pls.” Ex. VV), but the simple féeat a School’s culture generally assisted a
historically disabled student doaot make it specially designed to meet that student’s unique
needsseeJohn M. v. Brentwood Union Free Sch. Didtos. 11-CV-3634, 12-CV-2603, 2015
WL 5695648, at *9 (S.D.N.Y. Sept. 28, 2015) (“Thoupgh general educatial environment at
[a particular school] may have been one \elaites were enforced and bullying was not
tolerated and where staff ‘encouraged’ the studémese benefits are thing more than ‘the
kind of educational and environmental advantages and amenities that might be preferred by

parents of any child, disabled or not,” and dowatrant a grant of ttion reimbursement under
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the IDEA, or disturbing the SRO’s denialr@imbursement in this case.” (quoti@ggliardo,
489 F.3d at 115)).

Therefore, while the indicia of progresswbich Plaintiffs point are, of course,
“relevant,” they are not dmsitive and do not, without mqr&lemonstrate that a private
placement was appropriateGagliardo 489 F.3d at 115. While W.E. showed significant
progress, that is not enough to show thatthwood was an appropriate placement.

Northwood’s Features

Plaintiffs also make seva other arguments in favor of Northwood that deserve
attention. In so doing, Plaiffs focus on Northwood’s smalhgironment, boarding component,
structure, principles, associated activitiesy kiudent-to-teacher ratio, supervised study time,
close contact between adults and students, “@mgs sessions with Mellor, and access to
school nurses.Seed. at 14-16 & n.12 (citing Case | Hr'g Tr. 381-87, 1059, 1554, 1564-66,
1572-73, 1577, 1782, 1796-99, 1807, 1817, 1824-26; Case Il Hr'g Tr. 400; Case | Joint Ex. 50a
(Williams letter)).) Additionally, Plaintiffs argue that Northwood’s accommodation plan
“paralleled the District’sSection 504 plan.” Seed. at 16—17.) Many of Northwood’s unique
features are discussed below iference to the 2012—-2013 school ye@ed infra). While
some of Northwood'’s features weigh in favoreimbursement, the Court is not persuaded that
the SRO'’s decision with resgeo the 2011-2012 school year is infirm on the basis of these
features alone.

First, the Court is not preped to second-guess the SRO’s and IHO’s determination that
the counseling W.E. received was not tailored t&\§.needs. According to Plaintiffs, such
counseling “took place in [W.E.]'s dorm, in theéhsol cafeteria and during rock climbing in the

Adirondacks, where the conversation was lesgicted and more open than a conversation
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might be in a closed-door office.” (Pls.’ Mhe 16.) Although the SRO considered the same
testimony that led Plaintiffs to argue thatBVin fact did recei supportive counseling,
(compareCase | SRO Op. 28-29 (citing, inter alia, Case | Hr'g Tr. 1564—65, 157 2s#38),

Pls.” Mem. 16 (citing Case | Hr'g Tr. 1564—65, 1572-73)), the hearing and review officers did
not think that such counseling made Northwaodappropriate placement, instead concluding
that “[Northwood’s] counselor offered no testiny regarding the stedht’s social/emotional
needs or counseling needs, such that the hearing record contained no evidence that

the . . . counselor was familiar with [W.E.’sgeds,” (Case | SRO Op. 31). Moreover, the IHO
noted that, in its view, the only aspect of toeinseling that was “designed to meet [W.E.’s]
specific needs,” was its “less-structured formatlodcking in with the student in a more natural
way or on his turf.” (Case | IHO Op. 36.) tlms respect, it istriking that, in their

Memorandum of Law, Plaintiffs specifically atacterize W.E.’s conversations “during rock
climbing in the Adirondacks” as “counseling. . sessions” and cite pages 1564—65 of the
hearing transcriptsgePls.” Mem. 16), where Mellor, wheasked about “speaking with [W.E.]
while climbing,” testified that “this [was not] i specific to [W.E.],” (Case | Hr'g Tr. 1565J.

The Court recognizes that an element of pers@ilaling inheres in thdecision to modify an
approach to counseling basedtba student’s response. Howgwdespite their understanding of
the sort of counseling that W.E. received, bothIthO and the SRO concluded that this was not

enough to bring W.E.’s education within the ambit of reimbursable private schools. Given that

23 Specifically, Mellor testified:

Q. You would also be speaking with him while climbing?

A. Oh, yes, as we watch all the kids, he is in the van for 15 or 20-minute drive,

| am watching the way he interacts with latls, this isn’t just specific to [W.E.],

all kids, we pull them aside and maketddicomment about theay they interact

and how is it going, did you get that papgene for Miss Farmer, that kind of thing.
(Case | Hearing Tr. 1565.)
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the IHO’s and SRO'’s reviewsere “thorough and carefulP. ex rel. Mr. & Mrs. P,.546 F.3d at
118, and in agreemersee A.A.2015 WL 10793404, at *10, the Courtsigtisfied that deference
to their determination is appropriaté, Doe 790 F.3d at 450 (concluding in context of challenge
to IEP that the specifics of a therapgimme was subject to judicial deference).

By contrast, the Court finds the SRO’s @aiag with respect to Northwood’s small,
boarding school style unpersuasive. The SR@rmined that the School’s “residential
setting . . . merely eliminated [W.E.’sfmosure to the public school environment and to
activities that he perceideas stressful,” but thalhat was not the sanaes “provid[ing] [W.E.]
with educational instruction spatly designed to meet his uniqueeds.” (Case | SRO Op. 31.)
But the record indicates that W.E. was in netd smaller school environment to help reduce
his stress and combat his health issu€geCase | Joint Ex. 50a (Williams letter), at 2
(recommending a “smaller school environment, \gitiall classes, where [W.E.] [could] receive
both supportive counseling and educational sentltasenable him to return to normal social
and educational functioning”;ase | Joint Ex. 50b (Lasdetter) (recommending a “small
supportive school environment”); Caséoint Ex. 51 (Robins letterqt 2 (positing that “it [was]
unlikely that [W.E.] [would] succeed in the 9thage if he continue[d] in the mainstream public
school system”)). And while it igue that the mere fact thatstudent is better suited for
boarding school does not mean that the spdwifarding school chosen was an appropriate
placementcf. Eschenasy v. N.Y.C. Dep't of EQU&04 F. Supp. 2d 639, 644, 651-52 (S.D.N.Y.
2009) (noting that the student’sstlapist recommended that the studsnplaced in a therapeutic
boarding school, and concluding that, while boarding school was appropriate choice for

the student, another was ndbje fact that Northwood’s bodmd) aspect provided benefits
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specific to W.E. counsels a least slightly in fagbreimbursement. The Court is not persuaded,
however, this fact alone is reasemough to impugn the SRO’s opinion.

The Court also finds unpersuasive the SReisclusion that othgsrovisions listed in
W.E.’s Northwood accommodation plan—extra titneomplete assignments, preferential
seating, and the use of grapbrganizers or guided notesggeCase | Pls.” Ex. MM (Northwood
accommodation plan))—were not tailored to W.E.’s needs. The SRO, for instance, mentioned
Mellor’'s testimony that “[w]hat’snteresting in a lot of IEPand accommodation plans is the
nature of [Northwood’s] regularfi@ring covers a lot of typical regsts such as sitting in front,”
and that such accommodations as “[e]xtend®eé tbn work,” “[u]se ofany electronic or any
assistive devices” are both “prettyutine.” (Case | Hr’'g Tr. 179Gee alsdCase | SRO Op. 29—
30.) But the fact that other students at Northwood required similar accommodations says
nothing about the appropriateness or effecegsrof the accommodations made for W.E. The
law does not require Plaintiffs to prove tiNdrthwood provided W.E. with exceptional attention
above that offered to other students, only WdE. received benefits specially designed to
address his unique needSee Frank G.459 F.3d at 365There is little question that W.E.
required extra time to complete assignments and benefitted from preferential seating and
graphical organizers, and there is no questiahttibse accommodations targeted specific needs
of W.E. The reasoning of ttf#RO and IHO is thus not persise here. Again, however, the
Court is not persuaded that these accommodatstasding on their own, are significant enough
to satisfy Plaintiffs’ burden of showing thidbrthwood was an approptéaplacement during the
2011-2012 school year, especially in light of 80’s conclusions regarding the lack of

meaningful counseling and the laskmechanisms to help W.E. deal with his organizational or
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stress issues.S€eCase | SRO Op. 31.) Therefore, theurt defers to the hearing officers’
conclusion that Northwood was not an appiaierplacement for W.E.’s freshman year.

c. 2012-13 School Year

Unlike with the 2011-12 school year, the SRM@wvas the same as in Case |) and the
IHO (who was not) reached diffeg conclusions as to whethgorthwood was an appropriate
placement for W.E.’s sophomore year. As noted above, although W.E. received many of the
same benefits from Northwood in both his fregimand sophomore yeate pertinent inquiry
for the Court is whether the SRO’s opinion pessugly addressed the record and whether the
decision of the SRO is supported bg facts available on the recor8ee R.E.694 F.3d at 189
(noting that “the deference owéalan SRO’s decision depends on the quality of that opinion,”
as judged at least in part byh& factors that normally deternsinvhether any particular judgment
is persuasive” (internal quotation marks omittedjyot, deference to the SRO’s opinion is not
appropriate, and the Court may consider @’k opinion and the facts on the record to
conclude whether the nonpublic scha@s an appropriate placemeseeM.H., 685 F.3d at
246 (“[If] the SRO’s determinations are insufficigrreasoned to merit deference . . . , itis
entirely appropriate for the court . . . to coles the IHO’s analysi¥). Importantly, “in
situations when an SRO revessthe finding of an IHO, thepurt should give substantial
deference to the SRO’s views of educational golait less to the SRO’s factual findings or to
its reasoning in general.3.C, 2016 WL 1267802, at *11 (internal quotation marks omitted).

i. Adequacy of the SRO’s Opinion

Unlike the SRO'’s decision in the first catiee SRO’s decision withegard to the 2012—
2013 school year failed to give adequate Wwetg many of Northwood’s most beneficial

features and erroneously discountied value of some of those features merely because they
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were generally available to all studenBeéCase Il SRO Op. 24-25.) Indeed, although the
SRO provided a thorough recitatiohthe facts on the record, itdieated barely two pages to
actually analyzing whether Northwoegs an appropriate placemengeé idat 23-25.)

Moreover, the SRO focused almost exclugiveah W.E.’s need to cope with his stress-
related issues.Sge id. Coping and managing stress was onthefgoals identified in W.E.’s
2012-2013 IEP. SeeCase Il Def.’s Ex. 18, at 4.) But alswluded in W.E.’s IEP were needs
such as strengthening organization and studlg sknproving notetaking skills, making school
personnel available during stsful situations, and offering a supportive and structured
environment. $ee idat 4-5.) As discussed below, thegals were addressed by Northwood,
both by the features generally availableltstdents and by the specific accommodations
implemented for W.E. The SRO'’s fixation on W.Estgess issues calls into question the quality
of the SRO'’s opinion, and thus counsels agaaffording the SRO opinion deferencee R.E.

694 F.3d at 189.

By contrast, the IHO opinion identified each accommodation or benefit provided by
Northwood and analyzed how, if it all, thabture served a specific need of W.EBedCase Il
IHO Op. 14-19.) While not all of the IHO’sasoning is thorough or peesive, the Court is
satisfied that, at the very least, the IHO baihsidered the evidence in the record and examined
it in a meaningful way. Accordingly, the Court will take into consideration the IHO’s reasoning
and conclusions in determining whether Northwood was an appropriate placement.

ii. BenefitsProvidedby Northwood

Plaintiffs make fivearguments regarding the appropness of W.E.’s placement at
Northwood: (1) that Northwood provided W.E rimaus educational, emotional, and social

benefits, (2) that Northwood g@vided W.E. specially designeervices for his unique needs
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through his accommodation plan, {Bat individualized counseling was appropriate for W.E.,
(4) that nursing services wergdividualized and targeted for ¥/!s needs, and (5) that small
class sizes benefited W.E.SeePls.” Mem. 23-28.) The Court will consider each argument in
turn.

Educational, Emotional, and Social Benefits

To begin, Plaintiffs argue that W.E. receivagmerous educational, emotional, and social
benefits from Northwood, asgiged by his grades, his attendanhbe,esteem in which faculty
and classmates held him, his social integratvith the community,rad his participation in
extracurricular activities, such as leading klagaking program and serving as JV soccer goal
keeper. $eePls.” Mem. 23-24.) With respect tcetberception of W.E. among students and
classmates and W.E.’s integration into thenownity, the analysis idady applied similarly
counsels against setting aside the SROtsrdenation on these grounds. The question,
therefore, is whether W.E.’s academic parfance and his participation in extracurricular
activities, in light of thdHO’s and SRO'’s conflicting cotgsions, should strip the SRO’s
opinion of the deference to vah it should be entitled.

With respect to W.E.’s grades and acaiteperformance, a review of the hearing
officers’ opinions indicates thabme deference to the SRO is in order. The SRO analyzed the
record in some detail, considering not jusBAs report cards throughetthird quarter of his
sophomore yearséeCase Il Pls.” Exs. H-J, L (report cards), Case Il Def.’s Ex. 15 (3rd marking
period report card)), but also W.Etsachers’ evaluation reportsgeCase Il Def.’s Ex. 8
(teacher evaluation reportspr. Williams'’s evaluation,deeCase Il Def.’s Ex. 17 (Dr. Williams
June 2012 letter)), Coughlin’s observation of W.E. in claseGase Il Def.’s EX. 6), and Dr.

Lupiani’'s May 11, 2012 evaluation of W.EsggeCase Il Def.’s Ex. 13)kee alsqCase Il SRO
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Op. 14-15, 23-24), and concluding ttte School provided W.E. “withhe kind of educational
and environmental advantages and amenitieatigtit be preferred by parents of any child,
disabled or not,” (Cass 1l SRO Op. 24 (quotinGagliardo, 489 F.3d at 115).) The SRO’s
conclusions are largely borne dayt the record: W.E.’s quarterfyrades ran the gamut from
several C+s to an A-, ards first semester gradésl between C+ and B+.SgeCase Il PIs.’
Ex. L.) Somewhat more qualitatively, as 8IeO notes, the teachers’ feedback was a mix of
praise, ¢ee, e.qgid. at 1 (“[W.E.] is among the quickest@ most sophisticated students in his
grade level—except for his raad.”)), and critiques,dee, e.qg.id. at 2 (“|W.E.’s] overall
participation and conduct in [Spanish] class been less thantiséactory.”)).

Although Plaintiffs take issueith the District’'s quotation ofertain evaluations, arguing
that “[t]hree different [Northwod] staff members, including twteachers, testified and each
provided complimentary views of [W.E.],’hd positing that “for each apparent negative
comment in a report card, three correspondirgitije comments exist,” (Pls.” Mem. 23 n.18),
the SRO did acknowledge a wide variefyindicia of WE.’s progress,geeCase || SRO Op.
17-18 (noting, among other things, testimony thatstudent was a “bright young man” (citing
Case Il Hr'g Tr. 426-27))). The SRO’s analysfdV.E.’s academic progress was thus not
infirm. It bears noting, however, that academic progress, though not dispositive, may
nonetheless be “relevantGagliardo, 489 F.3d at 115. Nothing in the SRO’s opinion suggests
that W.E.’s progress was nogaificant or relevant to quash of the appropriateness of
Northwood, merely that, in the SRO’s view, atleficiencies at Northwood counseled against
reimbursement. Accordingly, because W.EBcsademic progress was relevant, but not
dispositive to the SRO, the Court will considieis factor as weighinglightly in favor of

reimbursement.
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The Court finds no error with the SRO’s chrston with respect to W.E.’s role in
activities such as kaking and soccer.SgeePls.” Mem. 23-24.) It islear that the SRO was
aware of these features of the schas#eCase 1l SRO Op. 22 (“Botthe guidance director and
the western civilization teacher testifietlhe student benefitted from additional
‘nonacademic’ activities such as soccer, whiteweaafting, and kayaking.”)), but, all the same,
he concluded that, while it was “understandatitgy the [P]arents selected a placement such as
[Northwood],” the School was still not shown by the record to “provide [W.E.] with specially
designed instruction to addremgjanizational needs, the ngeddevelop insight, and his
underlying vulnerability toward and lack adging skills related to anxiety, stress, and
somatization,”id. at 24). It is true thathere is evidence suggestithgit W.E. was in a position
to benefit from Northwood’s outdoor programse¢, e.g.Case Il Hr'g Tr. 1320 (testimony from
Dr. Rissenberg concerning the benefit W.E. reckivd being with classmates in the classroom
and also in the outdoors activitigg’however, it is also true thatschool that offers certain
athletic programs does not necessarily becamappropriate placement simply by virtue of
testimony that the programould do the student goosee L.K. ex rel. Q v. Ne. Sch. DiS32 F.
Supp. 2d 467, 479, 483, 489-91 (S.D.N.Y. 2013) (notingalégtness testifig that a student’s
physical activity needs could be addressed thHrqagticipation in an equestrian program and
after school athlets; but affirming the SRO’s view th#tie school was not an appropriate
placement in part because all students partiegat the equestrian program and that the
program was therefore “not inddualized to meet [the studis] unique education needs”).

As above, however, the SRO failed to givy aneaningful attention to the substantial
improvement in W.E.’s attendance record. Agaihile the Court will not substitute its own

view of educational policy for those of the SRf@e Gagliardp489 F.3d at 113, the dramatic
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improvement in W.E.’s attendance record wilaléNorthwood can hardlye overstated—W.E.
missed a total of 10 days during his sophomore y&ae, of which were attributed to migraines,
(seeCase Il PIs.” Ex. N). And the record indicatkat W.E.’s improvement in attendance was
not a consequence of circumstance, but ratheratteibutable to Northwood’s boarding feature,
(seeCase | Hr'g Tr. 893-94, 923; Case Il Hr'g Tr. 1288, 1322), and small classsaz€aie |
Hr'g Tr. 1055-57; Case Il Hr'g Tr. 383—-86). aig, the failure of the SRO to discuss this
improvement calls into questidhe thoroughness and persuasiveness of the SRO’s decision. At
the very least, W.E.’s improvement in attendaniceugh not dispositive, ilevant evidence of
the appropriateness of Northwosge Frank G.459 F.3d at 364 (“[Clourts assessing the
propriety of a unilateral placemiishould] consider the tot&i of the circumstances in
determining whether that placement reasonablyesea\child’s individual needs.”), and the SRO
ought to have at least acknowledgeel significance othis improvement.

Accommodation Plan

Next, according to Plaintiffs, the SR{@nore[d] . . . detailed testimony on the
implementation of the Accommodation Plan andtttigeted services f¢w.E.]” (Pls.” Mem.
24.) In so arguing, Plaintiffs focus on twoatlyes made in W.E.’s accommodation plan during
the first weekend in October 2012: the use oPad for his classes and the addition of a second
study period. $ee id?* The SRO noted that the accommibaias listed on W.E.’s October
2012 plan were “available to most if not @lorthwood] students,” dwiltimately found them
insufficient to make Northwood an appropriate placement because “the hearing record [did] not

include information about how [Northwood] addsed the student’s needs identified by the

24 The Accommodation Plan was also updateid¢tude “[aJccess to school nurse” as an
accommodation and to note that W.E. ooder took medication for his conditionCqmpare
Case Il Pls.” Ex. Cwith Case Il PIs.” Ex. D.)
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parents in their suggested goals, or how it otisEnprovided speciallgesigned instruction to
address the student’s organizatiodifficulties.” (Case Il SRO Op. 24.)

With respect to W.E.’s use of the iPatthaugh the SRO mention¢ke use of the iPad
in its summary of the features and serviceslable at Northwood, th 8RO made no reference
to the device in its analysis of whetidorthwood was an appropriate placeme@egCase Il
SRO Op. 23-25.) To be sure, the iPad wahataspect of Northwood’s accommodations, but
testimony before the IHO indicated that the iRad a “godsend” for W.E., (Case Il Hr'g Tr.
381), and helped W.E. witbrganizational skills,dee id.at 381-83), which he had struggled
with in the past,4eeCase Il Def.’s Ex. 8 (teacher evaluation reports), at unnumbered Zek 5;
alsoDef.’s 56.1 1 128-32; PIs.” 56.1 1 128-32). Thistusiparticularly peinent in light of
the fact that the SRO conclutithat the record did not indhte that Northwood had “provided
[W.E.] with speciallydesigned instruction to address orgational needs,” (Case Il SRO Op.
24), an observation belied by uncontested testimémd it is no answer to say that the iPad
could not be specially designed to address Wikhique needs simply because it was generally
available to all other studentshet Second Circuit has never inde@ that a resource available
to all students cannot be considered for purpotdstermining appropriate placement if that
resource addressed a specific need of the chiltlatdinson for instance, the Second Circuit
deferred to the SRO’s denial of tuition reiméement not because the educational services
highlighted by the plaintiffs were “generallyaable,” but because the plaintiffs failed to
provide the “necessary detail as to the services prowdbdw they related to [the student’s]
educational progres% 773 F.3d at 387 (emphasis addeHgre, by contrast, Plaintiffs have
pointed to testimony highlighting éhspecific impact of the iPawh W.E.’s educational progress.

(SeeCase Il Hr'g Tr. 381-83.) Moreowehe record indicates théf.E. “was the only student in
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the school who was required to use [the iRadhll classes,” (John Doe Aff.  60), further
suggesting that the iPad was aanhere convenience or a gengralailable resource that W.E.
happened to take advantage of, but rathedaoaional benefit that was deployed for W.E.’s
specific advantag®. The Court is not persuaded tttaé SRO’s opinion, which failed to
consider this testimony at all, estitled to deference on this poiatd finds that the availability
of the iPad weighs in favor of reimbursement.

The SRO likewise provided no analysis on how the availability of a second study hall
impacted, or did not impact, tla@propriateness of NorthwoodSgeCase || SRO Op. 23-24.)
Because there is little evidencetire record of the additionatudy hall’s benefit to W.E.sée
Case Il Hr'g Tr. 441-42), the Coustnot persuaded that the deadility of a second study hall
weighs significantly in favor of Plaintiffs. Stilthe SRO’s failure to even mention the additional
study hall period in reference to W.E.’s need to “complete[] assignments in a timely manner,

proofread[]/perfect[]/augment[] analysis ratheanhturn[] in a first draft, [and] turn[] in

25 |1t may be argued that ti8econd Circuit’s decision iBagliardo suggests otherwise.
There, the Second Circuit held that “[a] unitalgorivate placement isnly appropriate if it
provides ‘education instructiagpecificallydesigned to meet theniqueneeds of a handicapped
child.” 489 F.3d at 115 (quotingrank G, 459 F.3d at 365). While the use of the word
“specifically” could be interpretkas precluding the reviewinguart from considering generally
available accommodations, the word “specificall/a typo—the Secon@ircuit was quoting its
earlier holding irFrank G, which was in turn quong the Supreme Court Rowley In both
Frank G.andRowley the pertinent language is thalueational instruction must bsgecially
designed to meet the unique needs of a handicapped chiaiik G, 459 F.3d at 365
(emphasis addedRowley 458 U.S. at 188—-89 (emphasis added). Although later courts have
guoted the language fro@®agliardo, the Court does not think thattypographical error should
control the disposition of this, @ny other, case. Even wehat language controlling, however,
the Second Circuit iGGagliardomerely used that languageexplain that improvements in a
student’s performance attributable to the gehadvantages offered by private schools was
insufficient to establish that a nonpulbdichool was an appropriate placeme®éee489 F.3d at
115. Such a holding does not run counter tantiteon that generally available accommodations
may be considered where, as here, theyessda specific and uniqgueed of a handicapped
child.
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homework on time,” (Case Il SRO Op. 24), givthe Court less confidence that the SRO
engaged this eviden@e a meaningful way;f. R.E, 694 F.3d at 189 (“[T]he deference owed to
an SRO'’s decision depends on the qualitthat opinion.”). Accordingly, although the
availability of a second study hadl not a significant factor, does weigh slightly in favor of
reimbursement.

Counseling

With respect to the counseling W.E. received, @ourt agrees with the SRO that there is
no evidence that Northwood provided meaninghuinseling. Plaintiffs argue that the
“individualized counseling” that Mior offered W.E. “on a regulakveekly basis, if not more
frequently,” “proved extremely beneficial to [W]E (PIs.” Mem. 25.) Plaintiffs stress the
informal approach tha#lellor took to counselingsge id), and, indeed, the IHO found this
aspect of the counseling importarse€Case Il IHO Op. 18 (“The informal counseling sessions
are specially designed to meet the [s]tudent’s sibedause previously he had not been eager to
take part in counseling.”)).

Given that the SRO and the IHO disagree this time around, somewhat less deference to
the SRO’s conclusion may be in ordegeA.A, 2015 WL 10793404, at *10; nevertheless, the
Court is still satisfied that the SRO’s decisiorgkly merits deference. For one thing, the SRO
noted that, “[w]hile [W.E.] appear[ed] to have benefitted from the informal nature of his
interactions with [Mellor], the hearing recdmlas] devoid of information such as counseling
notes, progress reports toward gpats., showing how, if at althese sessions addressed the
student’s need to develop ight and coping skills.” (CadeSRO Op. 23.) And, indeed,
evidence that a counseling routine successfullyshelgtudent in one regard does not mean that

it necessarily is specially designed to meet tihét’s unique needs, even where the IHO found
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that the private placement was appropri&@eeHardison 773 F.3d at 384, 387-88 (finding that
notes indicating that the studemas progressing psychologicaflfgid] not offer evidence of

how the . . . program was ‘specifically desigh® channel [thestudent’s] psychological
improvement into academic improvement”).

Moreover, as the SRO noted, Dr. WilliamslVacat[ed] that the supportive, informal
counseling that was provided by one of [W.Et&jchers during the past academic year[] be
supplemented by a more systematic psychotherapy program in the comingses2dge Il
Def.’s Ex. 17, at 2), but that there “[was] eadence regarding if or how private counseling
addressed the student’s needs A€ 1l SRO Op. 24). It displaye defect in reasoning for the
SRO to conclude that this observation against concluding th&dorthwood’s counseling
services were specially designed to meet W.E.’s negdaVl.H., 685 F.3d at 254
(characterizing “the fact th#éte parents [may have] obtained necessary services not offered
through the selected schdadm an outside agency” &an appropriate consideration, but . . . not
necessarily dispositive”). Indégsuch a conclusion seems sound,ig@arly in light of the fact
that, although the School “possessedy little information specifito [W.E.]” in advance of his
freshman year when it accepted him, (Johe B&. I 21), few if any changes to the
accommodation plan were made in this respect except to adopt a more informal appeeach, (
Pls.” Mem. 25), despite ongoing contact with WaBd his parents, and despite M.S. having
contacted school officials about olstimig other psychological serviceseéCase Il Hr'g Tr.
627-28, 839-840). The Court therefore concludeshieatounseling W.E. received during his

sophomore year does not support Pl&sitrequest for reimbursement.
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Nursing Services

Next, Plaintiffs argue that “the 24-hour sung support [was] essenitfar the control of
[W.E.’s] migraines,” and that “[t]he willingnesd faculty members and both nurses to visit him
and assist him during a migraine. highlight the individualizethedical support.” (Pls.” Mem.
25.) As above, the mere fact that the presehee24-hour nursing stafhight be “the kind of
educational and environmental advantage[] . at thight be preferred by parents of any child,
disabled or not,” (Casé SRO Op. 24 (quotingagliardo, 489 F.3d at 115)), does not compel
the conclusion that, in every e&as generally available acomodation cannot be probative of
whether a nonpublic school is an appropriseement. Here, W.E.’s migraines were a
pervasive problem, and one that seemed intertwvith all of his other academic issues. It
strains credulity to suggestathan around-the-clock nurse staff, one of whom resided on the
same floor as W.E.séeJohn Doe Aff. § 43), was not an educational feature that worked to
W.E.’s specific benefit. And the mere fact thdatring one of W.E.’s more severe migraines, the
nursing staff considered sendWyE. back home to heakdeCase Il Pls.” Ex. T), offers no
insight into the value W.E. deed from the presence of the nursing staff—there is no evidence
that W.E. was actually sent home, and, if amdhthis incident demonstrates that the nursing
staff was both willing and able to offer W.E. mediattention when he needed it. On the other
hand, the record is devoid ofrtber evidence showing what specifienefits W.E. derived from
the presence of the nursing staff. Accordinglg, @ourt concludes thatighfeature weighs only
slightly in favor of reimbursement.

Small Class Sizes

Although Plaintiffs do so in the context @fsection arguing that the School provided

W.E. with appropriate therapeutic services, mahyhich have already been discussed herein,
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Plaintiffs also press the point that Northwood \&ppropriate by virtue of its small class sizes.
(SeePls.” Mem. 25—-26see alsdPls.” Reply 7-9.) Herdghe SRO specifically noted that “the
parties point[ed] to no authoyitand that it had found none “thholds that small class size

alone constitutes special education withia theaning of the IDEA.” (Case Il SRO Op. 25
n.16.) And, indeed, “small class sizes . . .][#ne kind of educational and environmental
advantage[s] that might be preferreddayents of any child, disabled or noDoe, 790 F.3d at
452 (2d Cir. 2015) (alterations amdernal quotation marks omittedyee also C.L.913 F. Supp.
2d at 37 (“[S]mall class size and enhanced acceasabhers . . . ‘are therld of advantages that
might be preferred by parents afyachild, disabled or not.” (quotinil.H., 685 F.3d at 246));
E.L., 2010 WL 1005165, at *9 (S.D.N.Y. Mar. 13)10) (characterizing “a structured
environment [and] small class size” as “nhathimore than ‘educational and environmental
advantages and amenities that might be preferred by parents of any child, disabled or not™
(quotingGagliardo, 489 F.3d at 115)). But while parsrif a student might reasonably find
small class sizes to be a generally beneffeiaure of a school, that does not compel the
conclusion that small class sizes cannot also eeiaty designed to meet the unique needs of a
student. That is especially true wherehage, the student’s IEP specifically noted the
importance of placing the student in a smaller claSgeCase Il Def.’s Ex. 18 (IEP), at 7
(recommending a student-tdwe ratio of 8:1:1)).See alscC.D. v. N.Y.C. Dep’t of EduaNo.
15-CV-2177, 2016 WL 3453649, at *4, *18 (E.DYN June 20, 2016) (awarding tuition
reimbursement partly because of testimony thasthdent “needed small class sizes and a small
school,” and the record indicated that the nonpublic school had “small class sizes featuring fewer
than ten students”)d.W. v. N.Y. State Educ. Deg\%o. 13-CV-3873, 2015 WL 1509509, at *20

(E.D.N.Y. Mar. 31, 2015) (awand tuition reimbursement partly because the record indicated
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that the student needed one-on-one instrudfioa was placed in larger classes, but the
nonpublic school offered smaller classes that obui#ite need for one-on-one instruction).

In contrast to the SRO’s apon, the IHO addressed W.E.’s specific need for a smaller
class size, highlighting testimony from Dr. Risseghadicating that W.E. would benefit from a
smaller class that offered “an emotionally supperenvironment and an appropriate intellectual
challenge.” (Case Il IHO Op. ternal quotation marks omitted).) The IHO concluded that
“[t]his [was] precisely theype of classroom environment provided by [Northwood]d. &t 16.)
Like the IHO, the Court is persuaded that wiedédence of smaller class sizes is not, in every
case, prima facie evidee of appropriate placement, hettes smaller class sizes at Northwood
provided W.E. benefits specific to his unique regehd thus this faeteighs in favor of
reimbursement.

After considering the strengtf the SRO’s opinion and thadk of attention given to
some of the most salient benefits offered bythwood that targeted specific needs of W.E., the
Court concludes that, unlike itkecision with respect toeéh2011-2012, the SRO’s decision with
respect to the 2012—-2013 is not eattto substantial deferenc&€here is no question the SRO
considered all of thevidence on the record, thts actual discussion of whether Northwood was
an appropriate placement was limited to mepetidon of the alleged failure of Northwood to
develop solutions to W.E.’s stressdated behavioral difficulties.SeeSRO Op. 23-25.) This
conclusion overlooks many of the specific betsdllorthwood provided to meet W.E.’s unique
needs, including its small class sizes, itsrbimay school aspect, and its 24-hour nursing
coverage, all of which had positive and dirdé¢es on W.E.’s academic and social progress.
Moreover, the SRO’s conclusion about Northwodditure to address W.E.’s organizational and

stress-related needs is belied by the mcand the SRO provide® persuasive reasoning
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otherwise. The record indicates, for insanthat W.E.’s attendance record improved
dramatically during his time at Northwoodp(mpareCase | Joint Ex. 66 (7th grade attendance
summary)andCase | Joint Ex. 67 (8tjrade attendance summanyjth Case Il Pls.” EX. N
(sophomore year attendance summary)), andtthats W.E.’s stress-related symptoms that
caused his numerous absenceth@seventh and eighth gradesedCase | Hr'g Tr. 893-94,
923; Case Il Hr'g Tr. 841-42ee alscCase Il Pls.’ Ex. S (Williams Aff.)). Furthermore, the
record indicates, and the SRO did not rebwtamtradict, that W.E.’s organizational difficulties
were significantly aided by the use of thad provided by Northwood, and by access to the
additional study hall period. By contrast, the IHO, though not thorough and persuasive in all
respects, addressed each specific ne&d.Bf and identified how the features and
accommodations of Northwood met those nee8geCase Il IHO Op. 14-19.)

Having considered the reasoning of both$i0O and the IHO, and having supplemented
their reasoning with its own reviewf the record, the Court comcles that Plaintiffs have met
their burden of showing that Northwood wasappropriate placement for the 2012-2013 school
year. The Court reaches this conclusion, whiifters from its conclusion regarding the 2011—
2012 school year, in part because the reasafitite SRO with respect to the 2012—-2013 school
year is conclusory and unpersuasive, and rhipecause the recowdth respect to the 2012—-

2013 school year is more robust and offers nmsight into the benefits and accommodations
Northwood offered to W.E. tmeet his specific needs.

iii. EquitableConsiderations

Even though the Court concludes that Nodbd was an appropriate placement for W.E.
during the 2012-2013 school year tBourt may “reduce the amouwfta reimbursement award

if the equities so warrant.Forest Grove557 U.S. at 247. “Courts fashioning discretionary
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equitable relief under [the] IDEAust consider all relevant faes, including the appropriate

and reasonable level of reimbursement that should be requitaditér, 510 U.S. at 16. A court

may thus discretionarily reduce the amount of leirsement if, for instance, “the parents failed

to give the school district adedaanotice of their intent to ertahe child in private school.”

Forest Grove557 U.S. at 247. A court may also be justified in denying reimbursement “where
there is no indication the parents ever intended to return their child to a placement offered by the
school district.” J.S, 826 F. Supp. 2d at 675.

Because the SRO determined that Northwwad not an appropriate placement, it did
not consider whether the equities favored reimbursem&eeCase Il SRO Op. 25.) By
contrast, the IHO, after findintpat Northwood was an approgeglacement, considered the
equities and concluded thafaund “no basis under [the etjes] to reduce or deny tuition
reimbursement.” (Case Il IHO Op. 20.) Defendanges the Court to give no deference to the
IHO’s opinion here because “thdO made no findings of fact with regard to the equities,
despite both parties making extensive argumentsneghrd to that issue.” (Def.’s Mem. 34.)
The Court agrees that the IHO opinion offers nalysis of the equities in this case, but the
Court nevertheless concludes that, even upamoge review, the equities favor reimbursement
for the 2012-2013 school year.

Defendant’s chief argument hasethat Plaintiffs never intended to return W.E. to the
public school system, and they point to the fhat Plaintiffs reenrolie W.E. at Northwood well
before the CSE met in June 2012 to discuss W.E.’s IEP for the upcoming $edbef.’s
Mem. 34-35.) The record indicates that WW&s accepted for reenroliment at Northwood on
February 29, 2012, with instructions to sigrdaeturn the enrollment contracts by March 30,

2012. GeeCase Il Def.’s Ex. 33.) Plaiiffs signed and returned the papers sometime in April
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2012. GeeCase Il Hr'g Tr. 1140.) Defendantsgument here lacks common sense—had
Plaintiffs waited until June 2012 to reenroll Wik Northwood, they may very well have been
rebuffed for missing the reenroliment deadline bgnty three months. The Court is not of the
opinion that parents of a studexre required to forgo all edaional opportunities while they
wait for the school district to convene a summeEQ@®eting, and the law it to the contrary.
See N.Y.C. Dep't of Educ. v. V.80. 10-CV-5120, 2011 WL 3273922, at *15 (E.D.N.Y. July
29, 2011) (allowing reimbursement where the paeemnolled her child in a nonpublic school and
paid a largely nonrefundable depgumiior to the CSE meeting, reasng that “it was entirely
reasonable for [the parent], while working coopersiwith the school distrt, to also preserve
her options by paying a partially refundaldleposit to the [nonpublic school]R;K. ex rel. R.K.

v. N.Y.C. Dep'’t of EducNo. 09-CV-4478, 2011 WL 1131492, at *29-30 (E.D.N.Y. Jan. 21,
2011) (*[T]he Court rejects the [drgct’'s] contention that enrafig [the student in a private
school] prior to receiving the [notice of finalc@nmendation] evidences bad faith . . . given the
DOE'’s delay in sending the [notice and finatommendation], the imminence of the new school
year[,] and [the parents’] need poeserve their legal rights.’adopted by 011 WL 1131522
(E.D.N.Y. Mar. 28, 2011)aff'd sub nom. R.E. v. N.Y.C. Dep’'t of EQ®4 F.3d 167 (2d Cir.
2012). Moreover, “the purpose of the notice requimrggeto give the ditrict ‘a meaningful
opportunity to minimize its expenses by devehgpits own IEP that would provide the child
with a FAPE within the [s]chool [d]istrict."J.S, 826 F. Supp. 2d at 672 (quotidgM. v.

Lakeland Cent. Sch. DisZ83 F. Supp. 2d 497, 504 (S.D.N.Y. 2011here is no question here
that Defendant was on notice of W.E.’s placeniet private school thdite had been attending
for the past year. Defendantshaot suggested, theaord does not indita, and the Court does

not find a reason to conclude that Defendant uvesvare that Plaintiffsxtended to reenroll
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W.E. in Northwood again absent material changdberDistrict’s IEP, or that the process for
reenrollment started well before Ju2@12, when the CSE was eventually held.

Instead, the Court examines whettiee record indicates thatdtiffs participated in the
CSE with an open mind and gave Defendant@podunity to construct a plan that addressed
W.E.’s needs. There is no suggestion by Defentte this was not thcase, and the record
does not provide any indication tHaaintiffs were disengagdtbm the CSE meetings or the
development of the IEP. For example, Riffmvisited the Southern Westchester BOCES
Gifted Special Education in November 2011 angbaeined that it was a poor fit for W.ESde
Case Il Def.’s Ex. 35 (Dec. 2011 letter)). WHaefendant suggested enrolling W.E. in a similar
program at Southern Westchester for2B&2—-2013 school year, Plaifg, although already
harboring reservations about thehool’s environment and plédor W.E., made another visit on
July 20, 2012. SeeCase Hr'g Tr. 1071-73.) Plaintiffs’ilingness to revisit a program they
already determined would unnecegigasolate and stigmatize W.E. evinces a willingness to at
least hear Defendant out, and undercuts Defetsdsungestion that W.E.’s reenroliment at
Northwood was a predestined outcome. Moredvkintiffs offered substantive feedback about
Defendant’s proposed placement of W.Eouidling detailed objections to the proposed
placement at the Southern Westchester TSP &mgxplaining their concern about the quality
of the investigation being condudtey the CSE, and indicating ththkey were “interested in a
public placement that meets [W.E.’s] needs, beeaus we would like to have him home, and
there are financial considerations.” (Case |l BdEx. 26, at 1 (emphasis added).) Plaintiffs
participated actively in the development of WEHEP, offered detailed feedback, and made
clear their hope that W.E. would be abledturn to public school. As the IHO properly found,

the record belies any suggestioattRlaintiffs acted in bad faitbr did not provide Defendant a
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meaningful opportunity to try andeet W.E.’s needs. The Cotinerefore corlades that the
equities favor reimbursement, and thare no grounds for reducing that award.

Accordingly, the Court grants PlaintiffMotion for Summary Judgment with respect to
the 2012-2013 school year.

3. Motion to Amend

As noted, Defendant also seeks to addumterclaim for those costs awarded by the Case
| IHO that the Case | SRO concluded the Distict not appeal. Defendant’s Motion is granted
in this respect.

Under Federal Rule of Civil Procedure 15(a)#)ce, as here, a party is not entitled to
amend its pleading as a matter of coursmay “amend its pleading nwith the opposing
party’s written consent or the court’s leave,” @ancourt is to “freely gie [such] leave when
justice so requires.” Whether to grant tlegtve is, however, ultimately “within the sound
discretion of the district court.Green v. Mattingly585 F.3d 97, 104 (2d Cir. 2009) (internal
guotation marks omitted}ee also Cat3, LLC v. Black Lineage, Jri¢o. 14-CV-5511, 2015 WL
5559569, at *2 (S.D.N.Y. Sept. 21, 2015) (“Notwithstagdihe liberality of te general rule, ‘it
is within the sound discretion tfe court whether to grant leato amend’ . . . . ” (quotingohn
Hancock Mut. Life Ins. & v. Amerford Int’l Corp.22 F.3d 458, 462 (2d Cir. 1994))). Although
“outright refusal to grant the leave without gagtifying reason for the aal is an abuse of
discretion,” it is well establistiethat among the “good reason(s]” for a district court to deny
leave to amend are “futility, bad faith, undudage or undue prejudice to the opposing party,”
McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200-01 (2d Cir. 2007) (alterations and
internal quotation marks omitted) (citifggman v. Davis371 U.S. 178, 182 (1962)). Here,

Plaintiffs argue that “[t]he @urt should deny the District’s motion for leave to amend as its
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effort is futile because the District seeks teaasfor the first time a challenge to the SRO’s
decision outside of the statute of limitationgPIs.” Mem. 31.) The Court begins by considering
whether Plaintiffs are correct that Defendapt'eposed challenge is untimely before, if
necessary, considering whether any oteason might counsel against amendment.

a. Is the Proposed Amendment Futile?

As a general proposition, “[pJroposed amendtaame futile if they would fail to cure
prior deficiencies or to state a claim under RL2€b)(6) . . . [;] [t]hus, the standard for denying
leave to amend based on futility is the samt@hastandard for granting a motion to dismiss.”
IBEW Local Union No. 58 Pension Tr. Fund &muity Fund v. Royal Bank of Scotland Grp.,
PLC, 783 F.3d 383, 389 (2d Cir. 2015)t@rnal quotation marks omittedee also Dougherty v.
Town of N. Hempstead Bd. of Zoning Appe282 F.3d 83, 88 (2d Cir. 2002) (“An amendment
to a pleading will be futile if a proposed c¢tacould not withstand a motion to dismiss pursuant
to Rule 12(b)(6).”)LP Funding, LLC v. Tantech Holdings, Lttlo. 15-CV-4081, 2016 WL
1706182, at *2 (S.D.N.Y. Apr. 27, 2016) (“In addressthe proposed futility of an amendment,
the proper inquiry is comparahie that required upon a motiém dismiss pursuant to Fed. R.
Civ. P. 12(b)(6).” (internal quotation marks omiffedNevertheless, there is also authority
providing that courts are tansider the futility of an anmeled complaint under the summary
judgment standard when proceedings havehesha sufficiently latstage in the casesee
Milanese v. Rust-Oleum Corf244 F.3d 104, 110 (2d Cir. 200hpting that “[a] court may
deny [leave to amend] as futile when the evadeim support of the plaintiff's proposed new
claim creates no triable issue of fact and the defendant would be entitled to judgment as a matter
of law under Fed. R. Civ. P. 56(c),” where a “crosstion is made in response to a Fed. R. Civ.

P. 56 motion for summary judgment, and theiparthave fully briefed the issue whether the
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proposed amended complaint could raise a genssue iof fact and hayeesented all relevant
evidence in support dheir positions”)Merrick Bank Corp. v. Chdis Specialty Ins. CpNo.
12-CV-7315, 2015 WL 4126780, at *1 (S.D.N.Y i, 2015) (“Althoughan assertion of

futility is normally assessed under the standard for a motion to dismiss for failure to state a claim
pursuant to Federal Rule of Civil Procedure )@} where the motion to amend is made at a
late stage and the [c]ourt has the full evidegtracord at its disp@s, a summary judgment
standard will be applied.” (internal quotation marks omitte8y)inmit Health, Inc. v. APS
Healthcare Bethesda, InQ93 F. Supp. 2d 379, 404 (S.D.N.Y. 2014) (“Ordinarily, leave to
amend may be denied on the basis of futilitthé proposed claim would not withstand a Rule
12(b)(6) motion to dismiss. However, whee thotion to amend isléd after the close of
discovery and the relevant evidence is befoeecthurt, a summary judgment standard will be
applied instead.” (citation omitted)). Under eits&andard, of course, a claim would run into
trouble if, as is suggested herasibarred by the applicable stawtf limitations. However, that
is not the case here. The Court will first lookhe statutory text and where the Parties clash in
their interpretations of it.

Under the IDEA, where an aggrieved party wishes to bring a civilrein federal court,
he or she “ha[s] 90 days from the date ofdheision of the hearindftcer to bring such an
action, or, if the State has an explicit @dimitation for bringing such action under th[e]
subchapter, in such time as the State lawalld 20 U.S.C. § 1415(i)(2)(B). New York law
has, in fact, weighed in dhe issue, and, under N.Y. Edu@aw § 4404(3)(a), a proceeding
seeking review of an SRO’s decision “sHal commenced within four months after the
determination to be reviewed becomes farad binding on the parties.” Because the SRO

issued his decision in Ga |l on January 31, 2014eeCase | SRO Op. 32), the Parties agree that
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each side had until May 31, 2014 to appeal the deciseaDef.’'s Mem. 7; Pls.” Mem. 31).
Where they disagree, however, is over the impbtie fact that Defendant has not yet filed a
counterclaim and, instead, seeks to do®e through amendment of its answer.

According to Defendant, “[s]ince it lseyond dispute that New York’s four-month
limitations period applies to the commencemerthaf action, New York CPLR § 203(d) will
govern the timelines of any counterclaim the Distmety assert.” (Def.’s Mem. 7.) Plaintiffs,
however, take the position that, “when the Bestfiled [its] Answer on June 18, 2014, although
outside the statutory period, [tpuld have invoked CPLR 8§ 203(d) to argue that [its] challenge
was timely for any counterclaim asserted witfits] answer,” but that, because “the
Answer . . . does not contain aunterclaim or even a single gjkgion,” “any challenge from the
District to the SRO decision falls outsithe statute of limitations,” and the proposed
amendment does not relate backite original answer. (PlsVlem. 32.) Put differently, the
Parties agree that Defendant’s counterclaim is untimely, but they disagree as to whether
Defendant may use CPLR § 203(dyésuscitate that counterclaim.

As it turns out, the Parties’ shared prenigsmcorrect, because, even if something else
does, the statute of limitations does not baieDdant’s proposed amendment. As noted, the
applicable IDEA statute of liftations governs when a prospeetiitigant may “bring . . . an
action” 20 U.S.C. § 1415(i)(2)(B) (emphasidded). Construing this language, the Third
Circuit and several district casroutside that circuit havedad that the aggable language
does not impose a time bar to at leastmolsory counterclaims brought under the IDE3ee
Jonathan H. v. Souderton Area Sch. D862 F.3d 527, 530 (3d Cir. 2009) (holding that
“[8] 1415(i)(2)(B) limits a party’sight to ‘bring an action’ tavithin 90 days after the final

administrative decision,” and concluding “the plain language of the statutory text does not limit a
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party’s right to pursue a counterclaim becauseas#isertion of a counterclaim is not ‘bringing an
action” (alteration omitted)j® Doe v. Reg’l Sch. Unit No. 2No. 11-CV-25, 2011 WL
2160935, at *3 (D. Me. June 1, 2011) (adopting asyssive the reasoning of the Third and
Fifth Circuits inJonathan HandRuben A, D.B. ex rel. Elizabeth B. v. Sutton Sch. DiND.
10-CV-10897, 2011 WL 475064, at *4 (D. MassbFg, 2011) (agreeing with “the Third
Circuit’'s analysis ofhe text of § 1415 [idonathan H|, as well as its observations about the
equities of the rule,” and concluding that, dedrdingly, [the] defendastcounterclaim is not
subject to the 90-day statutelimhitations, and may be asserted after that period has elapsed”);
cf. alsoBd. of Educ. of Cty. of Boone v. K,Mlo. 14-CV-10563, 2015 WL 1481775, at *4
(S.D.W. Va. Mar. 31, 2015) (citinguben AandJonathan Hfor the proposition that
“[c]lounterclaims may be asserted when ayphrings an IDEA action in federal cour#). This

is a sensible rule: “If counterclaims were prohithite this context, parties would file ‘protective
complaints’ to preserve issues adjudicateairagj them, even when they otherwise would
countenance the administrative judgment, for feat their adversariasould file complaints

just before the statute bimitations expired . . . ."Jonathan H.562 F.3d at 530. “This would

cause unnecessary litigationld.

26 The Fifth Circuit, in a smmary order, has adopted the Third Circuit’s view on this
issue. SeeRuben A. v. El Paso Indep. Sch. D44 F. App’x 704, 707 (5th Cir. 2011) (noting
that the relevant IDEA provigh “specifically applies to ‘thparty bringing the action’ and
neither expressly nor impliedly limits the filing of counterclaims in response to civil actions
brought in federal court,” and cdnding that, “[a]s a result, thesdrict court erred in dismissing
[the school district’'s] countelaim as time-barred” (alteian omitted) (quoting 20 U.S.C.

§ 1415(i)(2)(B)).

27 Whether this rule applies only to comgaly counterclaims or permissive ones too
does not matter. Defendant’s proposed ansaetemplates a compulsory counterclaim as it
arises out of the same transaction or occagehat is the subjeatatter of the Parents’
complaint without requiring adding anothgarty over whom th€ourt cannot acquire
jurisdiction. SeeFed. R. Civ. P. 13(a)(1).
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With these principles in mind, the inapglimlity of CPLR § 203(d) is clear. That
provision, in its etirety, reads:

A defense or counterclaim is interposedewla pleading contaimg it is served. A

defense or counterclaim is not barredt fvas not barred ahe time the claims

asserted in the complaint were interposedepkthat if the defense or counterclaim

arose from the transactions, occurrenceseoies of transactions or occurrences,

upon which a claim assertedthie complaint depends, iti®t barred to the extent

of the demand in the complaint notwithstanding that it was barred at the time the

claims asserted in the complaint were interposed.

§ 203(d) therefore intimates a proposed courdarcs untimeliness only it does not arise out

of the same “transactions, ocamces, or series of transaaoor occurrences” and if it was

untimely at the time the claims in the complaint were interposed. Because its relevance therefore
stands or falls with the proposition that t@interclaim was untimely, absent some basis to
conclude that to beos § 203(d) is inapposite.

One conceptual wrinkle deserves pagaacknowledgment. As noted, § 1415(i)(2)(B)
provides that an aggrieved patghall have 90 days from the daikthe decision of the hearing
officer to bring . . . an action, df,the State has an explicit time limitation for bringing such
action under this subchapter, incdutime as the State law allosvgemphasis added). In both
Ruben AandJonathan H.the courts applied the defa@l-day provision found in the IDEA
statute rather than a specialized state law proviss@eRuben A.414 F. App’x at 706 (noting
that “[tlhe IDEA authorizes a pty aggrieved by an administra¢i\due process hearing to bring a
civil action in federal court, buthe party bringing thection shall have 90 days from the date of
the decision of the hearing officer to bring sachaction . . . .” (alteration omitted) (citing 20
U.S.C. 88 1415(i)(2)(A), (B))WJonathan H.562 F.3d at 528 (noting thidhe [d]istrict [c]ourt

affirmed the administrative decision in alspects and deniedchg school district’s]

counterclaim as untimely because it was notiphd within 90 days of the final administrative
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decision”), whereas here, theraiselevant state statute on poseeN.Y. Educ. Law

8 4404(3)(a). In keeping with Defendant’s assertion (albeit one not followed by any sort of
citation) that, “[s]ince it is beyond dispute tiNgw York’s four-month Imitations period applies
to the commencement of this action, New York @8 203(d) will govern the timelines [sic] of
any counterclaim the District magsert,” (Def.’s Mem. 7), the case could be made that § 203(d)
is the “explicit time limitation,”8 1415(i)(2)(B), for IDEA courdrclaims. The Court does not
think that is so for several reasorfarst, there is little if anyeason to think that a state-created
“explicit time limitation” within the meaning of th®dEA statute of limitations provision is to be
found in a generalized “recoupmeipiovision like 8 203(d). Moreovglit is instructive that in
Doe v. Regional School Unit No.,2he District of Maine foundonathan HandRuben A.
“persuasive” and ready to apply, despite the tiagt Maine regulationgrovided a statute of
limitations separate and apart from th&eprovision (albeit of the same lengtbge2011 WL
2160935, at *2, and even though Maine lasstatute not unlike § 203(dgeMe. Stat. tit. 14,

8 865 (“All the provisions heo# respecting limitations appko any counterclaim by the
defendant except a counterclaim arising out efttansaction or occurrence that is the subject
matter of the plaintiff's claim to the extentthie demand in the plaintiff's claim. The time of
such limitation shall be computed as if an@ethad been commenced therefor at the time the
plaintiff's action was commenced.”), which,dany event, another Mardistrict court found
inapposite in the IDEA contexdeeMr. & Mrs. R. v. Me. Sch. Admin. Dist. No., 3%0. 00-CV-
367, 2001 WL 166358, at *3 (D. Me. Feb. 20, 200&port and recommendation) (observing
that “[t]he parties devote coderable time and effort to arguments based on a state statute, 14
M.R.S.A. 8§ 865,” but concluding that “it is not nesary to reach this issue in order to rule on

the pending motion”). Finally, the IDEA did nalways contain the 90-day limitation found in
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8 1415(i)(2)(B). Seelndividuals with Disabilities Edtation Improvement Act of 2004, Pub. L.
No. 108-446, 118 Stat. 2647, 2724 (adding current 8 I42KB)). To the extent Congress saw
the need to speak with greater clarity to expreen an aggrieved pgrtould institute a civil
action, it would be odd indeed through a coy silence, it alscstnucted federal courts to
rummage around in states’ laws for a time limit to apply to IDEA counterclaims.

b. May Defendant Amend its Answer?

With that in mind, the question of § 203(diysport gives way to the relatively prosaic
issue of whether Defendant may amend its Answedd a new counterclaim. Despite the late
stage in this case, amendment is appropriatkilae Court therefore grenDefendant leave to
assert its counterclaim.

Until December 1, 2009, the Federal Rule€wil Procedure had a provision apart from
Rule 15(a) that dealt with the issue of omittedinterclaims. Prior to that date, Rule 13(f)
provided that “[tlhe court may permit a partyamend a pleading to add a counterclaim if it was
omitted through oversight, inadvertence, or excusable neglect or if justice so requires.” Fed. R.
Civ. P. 13(f) (repealed 2009). That rule engendered some confusion and so was shelved, with
the Advisory Committee explainirig its notes that “Rle 13(f) is deleted as largely redundant
and potentially misleading,” and, instead, “[@mendment to add aanterclaim will be
governed by Rule 15.” Fed. R. Civ. P. 13 advisory committee’s note to 2009 amendment. For
statute of limitations purposesdjgletion of Rule 13(f) ensuresatrelation back is governed by
the tests that apply to ather pleading amendmentdd. In other words, Defendant’s motion
is a run-of-the-mill amendment request.

Using as a guidepost those grounds upoichvtine Supreme Court and Second Circuit

have made clear that leave to amend cartlyidgpe denied—specifically, futility, bad faith,
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undue delay, or undue prejudice to the opposing pegtyMcCarthy482 F.3d at 200 (citing
Foman 371 U.S. at 182)—the Court sees no reasorittdheld its consent, pacularly in light

of Rule 15(a)(2)’s “permissivstandard” and the Second Qiitts “strong preference for
resolving disputes on the merit§Yilliams v. Citigroup InG.659 F.3d 208, 212-13 (2d Cir.
2011) (internal quotation marks omd)e First, with respect ttutility, for the reasons already
discussed, Plaintiffs’ argument falls flat, and, absent some other, more availing futility argument,
the Court sees no reason tagéhe relief on such ground€f. LP Funding, LLC v. Tantech
Holdings, Ltd, No. 15-CV-4081, 2016 WL 1706182, at *2I0AN.Y. Apr. 27, 2016) (“As the
party opposing amendment, [the] [p]laintiff bedre burden of establishing that an amendment
would be futile.” (internal quattion marks omitted)). Secdnthere is no bad faith on
Defendant’s part—nor do Plaifis argue otherwise. Third, with respect to undue delay,
although it is hardly a good fact for Defendarattiummary judgment motions were filed with
or before its motion to amendf. State Teachers Ret. Bd. v. Fluor Cogb4 F.2d 843, 856 (2d
Cir. 1981) (reversing district cats denial of the plaintiffsmotion to amend and noting that,
“[a]t the time [the] plaintiffs requested leaveamend, no trial date had been set by the court and
no motion for summary judgment had yet beerdfthy the defendants” (citation omitted)), it is
also true that “[m]ere delay . . . , abseshawing of bad faith oundue prejudice, does not
provide a basis for the districtua to deny the right to amendRuotolo v. City of New York

514 F.3d 184, 191 (2d Cir. 2008). And, lastly, ameaaimvould not lead to the sort of undue
prejudice sufficient to overcome Rule 15(dkerality: Courtsin the Second Circuit have
recognized that, “in order to determine whethie amendment prejudices a non-moving party,”
it is generally appropriate to “consider whettiex assertion of the new claim or defense would

(i) require the opponent to expend significardiidnal resources to conduct discovery and
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prepare for trial; (ii) significantly delay the restan of the dispute; ori) prevent the plaintiff
from bringing a timely action in another jurisdictiorPortelos v. City of New YorkKo. 12-CV-
3141, 2015 WL 5475494, at *2 (E.D.N.Y. Sept. 15, 2QirEernal quotation marks omitted).
Here, the proposed amendment relates to a Btfargrard question of law rather than a fact-
intensive issue that would require discovery. Rkemtwhile there may be some delay inherent in
any amendment of an Answer to include a wewnterclaim, given the high threshold to deny
leave to amend on the grounds of delay (as disdusgsave), it does not apgethat any delay is
significantly prejudicial tanerit denying leave to amend. Moxer, if Defendant prevails on its
proposed counterclaim, thereby permanently depgiflaintiffs of the smn of money at issue,
Plaintiffs’ ability to obtain relief elsewhereilwhave been foreclosed by a binding adjudication
on the merits, not the timing of Defendant’s amendm@ftMonahan v. N.Y.C. Dep't of Carr.
214 F.3d 275, 284 (2d Cir. 2000). At bottom, “[ijusdueprejudice, not prejudice itself, that
justifies a denial of leave to amendlexander Interactive, Inc. v. Adorama, Indo. 12-CV-
6608, 2014 WL 113728, at *3 (S.D.N.Y. Jan. 13, 2014l &here, as here, a defendant has a
potentially meritorious basis to seek reimdgmment for funds it believes it was wrongfully
forced to pay to a plaintiff, allowing everbalated counterclaim for reimbursement is not the
sort of prejudice that ovesmes Rule 15(a)’s liberalitgeeWoodard v. N.Y. Health & Hosps.
Corp., 554 F. Supp. 2d 329, 347, 351 (E.D.N.Y. 2008) (granting the defendant’s motion for
leave to amend its answer to add a courdercto recoup money the defendant claimed the
plaintiff owed it under the agreement at issxgn though the motion to amend was filed at the

same time as the motion for summary judgmeaif)d in part, remanded in par850 F. App’x
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586 (2d Cir. 2009% Therefore, Defendant is permittedaimend its answer to add its proposed
counterclaim.

Before closing, one final word is in ordém:Plaintiffs’ Notice of Motion, they purport to
seek relief pursuant to Federal Rule of CRtibcedure 54 for the saragpenses at issue in
Defendant’s proposed Motion to Amendse€Am. Notice of Cross-Mot. I 2 (Dkt. No. 37).)
Plaintiffs’ omission of any briefing on this paifrom their memorandum of law, coupled with
their purported incorporation by referertoewo other letters on the dockedeé id), seems a
guestionable maneuver in light of the péigetation set in the scheduling ordese€Dkt. No.

10). Nevertheless, it is significantthin their first letter, Plairffis expressly press the point that
the Court should take up the question because théno unresolved question of law . . . with
respect to the finality of the determination fingiDistrict obligated teeimburse certain past
costs for counseling and evaluationSegLetter from William A. Walsh, Esq., to Court (Jan.
23, 2015) 2 (Dkt. No. 13).) However, in lighitthe Court’s ruling oibefendant’s Motion to
Amend, that premise is no longer accurate,thedCourt denies Plaintiffs’ requested Rule 54

relief without prejudice as premature.

28 The Second Circuit explicitly noted that the district couMimodward‘properly
permitted [the defendant] to amend its answéiléa counterclaim against [the plaintiff].”
Woodard 350 F. App’x at 588.
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I1I. Conclusion
For the foregoing reasons, the Court grants Defendant’s Motion in part and denies it in
part, and grants Plaintiffs’ Motion in part and denies it in part. Plaintiffs’ Motion is granted with
respect to the tuition reimbursement sought for the 2012-2013 school year. Defendant’s Motion
is granted in all other respects. The Clerk of the Court is respectfully requested to terminate the
pending Motions. (See Dkt. Nos. 32, 37.) Defendant is to file its Amended Answer within two

weeks of the date of this Opinion. The Court will hold a conference on December 16, 2016, at

3:00 PM.
SO ORDERED.
Dated: November 33, 2016

White Plains, New York

KENNETH M. KARAS——
UNITED STATES DISTRICT JUDGE
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