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This appeal arises from the bankruptcy proceedings of The Great Atlantic & Pacific Tea

Company (“A&P” or “Appellee”). Prior to A&P’s petition for bankruptcy, West Milford

Shopping Plaza (“West Milford” or “Appellant™) filed an action in the Superior Court of New

Jersey seeking to recover from A&P certain costs for which West Milford claims A&P is liable.

Based on this same claim, West Milford filed a cure objection in the A&P bankruptcy

proceedings. On October 28, 2013, A&P filed a motion for summary judgment with regards to

West Milford’s claim. After hearing oral argument, the Bankruptcy Court issued a bench ruling

granting A&P’s motion for summary judgment and dismissing West Milford’s cure objection on

March 28, 2014, (See Bench Ruling, ECF No. 14: Item 13; Bankruptcy Order, ECF No. 14: Ttem
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West Milford now appeals from the Bankruptcy Court's March 28 Order pursuant to Fed.
R. Bankr. P. 8001(a) and respectfully submits that the Bankruptcy Court erred in gretagisg
motion for summary judgmenppelantfiled the instant motion on June 10, 2014. For the
reasons that followAppellants motion isSDENIED.

BACKGROUND

The following facts are taken from the record as designated on apppallant owns
and operates the West Milford Shopping Plazepmmercial shopping center located in West
Milford, New Jersey. (West Milford Shopping Plaza, LLC’s Response to DebtdesoR
Statement of Material Undisputed FacReply 56.1,” 11.) A&P leases a 48,000-square-foot
space in the plaza in which it apées a supermarketd() The A&P supermarket is serviced by
a septic system comprised of multiple septic tanks and a 1,000 gallon greaspiatef{d. at
194, 6.) The lease between the parties provides that West Milford is responsiblegbsehe
of any negligence on behalf of A&Ry maintainand repair the septic syste(id. at{17-8.)

The septic system failed, for the first time, in 2002 (the “2C8iR&IF€"). (d. at 15.)
Following the failure, West Milfordetainedexperts to determine its causkel. @t {17.) The
parties disagree as to the results of that investigation. A&P assemg ttetise was ever
determined, while West Milford claims that every expert examining the systetudeddhat
the 2002 Rilure was caused by the excessaccumulation of grease and oils within the system.
(Rule 56.1 Statement of Material Undisputed Facts in Support of Debtor’'s Motion for&8ymm
Judgment , “App.’s 56.1,” 17; Reply 5611.,7.) Following the 2002 &lure, West Milford
opted to replace theeptic system "in kind.(Reply 56.1116.) Sometime after th2002 FRilure,

Langan Engineering & Environmental Services ("Langan") recommended #st\iford



install a mechanical treatment systdoat West Milford chose an alternative approatth.gt
q.8-19)

In the spring of 2007, the septic system failed a second time (the "2007 Faildredy). (
121.) West Milford retained Langan to investigate the cause of the system féduia.922.)
On June 26, 2007, Lang&sued a report entitled "Septic System Inspection, West Milford A&P
Supermarket, Union Valley Road, West Milford, Passaic County" (the “LangaortRefld. at
122 Langan Report, ECF No. 14: Iltem 5, Exhibi}) A.

In its investigation, Langan inspected the septic system, examined the operations of the
A&P supermarket, and conducted wastewater sampling for the purpose of metmulavgls
of fats, oils,and greas€¢FOG”"), total suspended solids ("TSS"), and the five day biological
oxygen demand ("BOD%in the effluent, septic systerand disposal fieldld. at{23.) Langan
concluded that the tested levels of FOG, TSS, and BODS5 in the septic system e:xygiedée
concentrations in residential wastewater, according to standards setthytdd Stées
Environmental Protection Agency's Onsite Wastewater Treatment SystemalNthallUSEPA
Manual"). (d. at24.)A&P claims that Langan’s lead engineer, Girard Fitamiacorrectly
adhered toesidentialwastewater standards, which are inapplicableotamercial operations.
(App.’s 56.1,128) On the other hand, West Milford asserts that the report only referred to
residential standards illustratively because nonresidential standards desshdReply 56.1,
128)

Mr. Fitamanttestified that helid not perform any tests of the effluent to determine the
concentration of chemicals typically found in cleansers or degreasers and waseutiavit
was possible to test wastewater effluent for concentrations of such crsefhicalt 131) Based

on the above, the Langan Report concluded that possible causes of the 2007 Failure include



excessive oils and grease, excessive cleaning agents, and high levels af makogi excessive
solids in the disposal fieldld. at26) The report noted that #hlist of causes was not
exhaustive, though no additional causes have been idemsitfieel thassuance of the report.
(Counterstatement of Additional Material Undisputed F4[88,)

West Milford argues that A&P was negligent in dumping grease andsilsell as
improper cleaning agents, down the draiit. gt {41, 53.)A&P denies these allegations, and
explains that [e]xcess grease and oil, such as renderings from the rotisserie oven, wasdleposite
into a receptacle located in the back of the stohech was then sold to Darling International, a
third-party vendor that pays supermarkets and other food retailers for discasdaddogrease.”
(App.’s 56.1, 153.) A&P also denies that improper cleaning agents were used in theldrahs. (
1947-50) Third-party vendors regularigleanedut internal grease traps at West Milfofid., 152),
and West Milford retaine@oppola Services, Inc. for service and maintenance of the system.
(Counterstatement of Additional Material Undisputed Fd(28,)The current dispute arises
from this disagreememggarding th007 Rilure

STANDARD OF REVIEW

The standard of review applicable to matters within bankruptcy jurisdiction isrglrer
by the Federal Rules of Bankruptcy Procedure. On appeal, the court “rmay afbdify, or
reverse a bankruptcy judge's judgment, order, or decree or remand with iossrftifurther
proceedings.1n re DPH Holdings Corp 468 B.R. 603, 611 (S.D.N.Y. 2012) (quotiiegmer

Fed. R. Bankr. P. 8013):The Court will review theBankruptcy Court's legal conclusions de

1 On April 25, 2014, the Federal RulesBH#nkruptcyProcedure were amended, effective December 1,
2014, by order of the Supreme Cooithe United StateSeeOrder Amending Fed. R. Bankr. P. (Apr. 25, 2014),
http://www.supremecourt.gov/orders/courtorders/frbk14_d28l.pdf. Tlemdments, among other things, removed
Rule 8013 and replaced it with a revised version of former Rule 8011 t®#&spiomission of what existed as Rule
8013 prior to December 2014, logtill compels the same conclusion with respect to the appellate powees of th
District Court.
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novo and its factual findings for clear erroWeber v. SEFCIA77 B.R. 308, 310 (N.D.N.Y.
2012)aff'd sub nom. In re Weher19 F.3d 72 (2d Cir. 2013) (citing re Smorto 07-CV-2727,
2008 WL 699502, at *4 (E.D.N.Y. Mar. 12, 2008)ikewise,“due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the witnesbess”Margulies
517 B.R. 441, 451 (S.D.N.Y. 2014) (citihgre Lafayette Hotel P'shj227 B.R. 445, 448
(S.D.N.Y.1998))cf. U.S. v. lodice525 F.3d 179, 185 (2d Cir. 2008) (counseling “particularly
strong deference” to findings based on “credibility determinations”). lgimaixed questions
of law and fact are reviewed either ‘de novo or under the clearly erroneous starardirlg
on whether the question is predominantly legal or factulal.ié Tyson433 B.R. 68, 77-78
(S.D.N.Y. 2010) (citingserv. Emps. Int'l, Inc. v. Dir., Office of Workers Comp. Progis9b,
F.3d 447, 455 (2d Ci2010) (citation omitted)).

Accordingly, in the present case, the Counust “determine de novo whether there are
genuine issues of material fact, drawing all inferences in favor of thewowmg party, and
affirm[] summary judgment only if no reasonable trier of fact could have found for the non-
moving party’ In re Rockefeller Ctr. Propertie266 B.R. 52, 57 (S.D.N.Y. 200&jf'd, 46 F.
App'x 40 (2d Cir. 2002) andff'd, 46 F. App'x 47 (2d Cir. 2002internal citations omitted).

“A bankruptcy court's evidentiary rulings are reviewed for an abuse oéti@tt In re
Worldcom, Inc.357 B.R. 223, 227 (S.D.N.Y. 2006) (citiManley v. AmBase CorB337 F.3d
237, 247 (2d Cir2003) (internal citation omitted)An abuse of tcretion occurs where a court
base[s] itguling on an erroneous view of the law or on a clearly erroneous assessment of the
evidencepr render[s] a decision that cannot be located within the range of permissibl

decisions.”In re Emanuel450 B.R. 1, 6 (S.D.N.Y. 201&ff'd, 460 F. App'x 48 (2d Cir. 2012)



andaff'd, 460 F. App'x 48 (2d Cir. 2012) (citirfg§ms v. Blqt534 F.3d 117, 132 (2d Cir. 2008)
(internal quotation marks and citation omitted).
DISCUSSION

Admissibility of Testimony

In opposition to A&P’s motion for summary judgment, Appellaeiies onthe testimony
of Roger Turley. Mr. Turley, as former Vice President of Real Estate B@aweint for A&P,
testifiedat his depositioras to the contents of statements mada Mr. D’Ariano, also
employed by A&P Mr. Turley testified that Mr. D’Aiano, who passed away in 2011, conveyed
to him thathe was told byA&P employees that certain other employbad dumped grease and
cleaning agents down the drainSe€App.’s 56.1, Y41.) The Bankruptcy Court excluded this
evidence as hearsay, and this Court will review that decision for an abuse dfatisSex In re
Delphi Corp.,394 B.R. 342, 344 (S.D.N.Y. 2008)Bankruptcy Court's evidentiary rulings are
subject to an abuse of discretion standard of reVjdimternal citation omitted).

The Bankruptcy Court, in its holding, explained that to be admissible, “the exceptions
under both 801(d)(2) and 805 need to apply” to Mr. Turley’s statements. (Bench Ruling, ECF
No. 14: ltem 13, 77:6-7.) Rule 805 provides that “hearsay within hearsay is not excluded by the
rule against hearsay if each part of the combined statements conforme extteation to the
rule.” Fed.R. Evid. 805.Since Mr. Turley’s testimony contains a statement madgndoy Mr.
D’Ariano (second level) quoting statements of other employees (fied) Jéwo levels of
hearsay must be examined.

In relevant part, Federal Rule of Evidence 801 providasa statement is not hearsay if
it is offered against an opposingfyeand “was made by the party's agent or employee on a
matter within the scope of that relationship and while it existed.” ReByvid. 801(d)(2)(D).

Appellant contends that Mr. Turley’s statements are excluded from the idefiviithearsay as
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vicarious admissions. (Agtlants Brief, ECF No. 6atp. 6.) The record does not contain any
objection to thesecondevel statement (i.e., ¢hstatement made by Mr. D’Ariano to Mr. Turley)
gualifying as a vicarious admission. Thus, the only relevant questidmether the statements of
the A&P employeemade to Mr. D’Ariandthefirst level statementiall under the vicarious
admission exception to the general rule exclutiegrsayevidence.

Under Rule 801(d)(2)(D), a vicarious admission is nonheavkay a party establishes:
"(1) the existence of the agency relationship; (2) that the statement Wagdorang the course
of the relationship; and (3) that it relates to a matter within the scope of the ddtagmyas v.
Middle Earth Condominium Assr963 F.2d 534, 537 (2d Cir. 199%¥Yhere the identity of the
speaker is not availabl&his foundational predicate may be established by circumstantial
evidence, [but] the statements themselves are not alone suffi¢iarganis v. Town of
Montgomery 397 F. App'x 666, 668 (2d Cir. 2010) (citing Fed. R. Evid. 801(d)(2) (“The
contents of the statement shall be considered but are not alone sufficient tshetabl.
agency or employment relationship and scope thereof....”)). Because Mr. Turleyidentibt
the employees who made these statements, the relevant question is whether afohaslati
been properly established with enough circumstantial evidence to show “timeestateas made
by an agent, concerning the scope of the agency, and during the agetkeyn'v. Boerer964
F.2d 1319, 1324 (2d Cir. 199@jiting United States v. Cry®10 F.2d 1072 (3d Cir.198ert.
denied 498 U.S. 1039 (199))

Appellant faiedto provide circumstantial evidence to the Bankruptcy Court sufficient to
establish theequisitefoundation. In its brief to this Court, Appellant asserts that because the
statements were allegedly made as part of an internal investigation, theestatenust have

been made by agents within the scope of their agéAppellant’s Brief, ECF M. 6, at p. 6.)



However, Appellant does not introduce any evidancaibstantiatéhis internal investigation
besides the statements themselVéghout additional indicia of reliabilitythis cannot be
enough circumstantial evidence to sustagmgper foundation.

In anattempt to distinguish the instant case froravessi v. Saks Fifth Avenue .Jn¥o.
00-8970, 2005 WL 1981705, at *6-7 (S.D.N.Y. Aug. 15, 20@%)pellant contends that
Travessithe statements did not fall into the vicarious admissiareption becaus@aeither the
[speaker’s] position nor the scope of the [speaker’'s] employment by a party, daald[be]
ascertained.” (Apgllant’'sBrief, ECF No. 6, at p. 11.) The Court fails to see how the instant case
differs fromTravessi Theonly evidence put forth by Appellant is that these statements were
made in the course of an internal investigation, that the information was gatloaned fr
“conversations with department people ... on how they were dealing with [grease l{lispanda
that the statements were reported to. 3’Ariano then to Mr. Turley. (Appellant’s Brief, ECF
No. 6, at p. 11.) Even if the Court could conclude that this circumstantial evidence dem®nstrate
the statements were made by employ#es&P, questionsemainregardimg the speakers’
positions within A&P andherefore whether they were making statements within the scope of
theiragency Due to the lack of an evidentiary foundation, the Bankruptcy Court denied
admission of Mr. Turley’s deposition testimony for the trotihe matter asserted.

Appellant, in the alternative, argues that “even if the testimony of Mr. Tizlegt
admissible to establish that A&P employees in fact dumped grease into drainsratréethto
compensate with degreasing agents and cleansergadmissible to demonstrate that A&P had
notice of a risk of such conduct.” (Appellant’s Brief, ECF No. 6, at p. 13.) The Second Circui
has affirmed that “an out of court statement offered not for the truth of the asgested, but

merely to show that the defendant was on notice of a danger, is not he@eagé v. Celotex



Corp.,, 914 F.2d 26, 30 (2d Cir. 1990). To the extent the statement is offered to show A&P had
knowledge of the statement itself, rather than the fact that employees wesdakegaging in
improper disposal practices, the statement is not hearsay. As the Bankruptcyd@edir
however, the statement was made in or around 2002 regarding alleged employseadtire
the 2002 Failure. (Bench Ruling, ECF No. 14: Item 13, 77:20-25-78:1.) For that reason, the
Bankruptcy Court concluded that the evidence is not relevant to the 2007 Failure, as it does not
provide notice of any risk after the 2002 repails.) More specifically, the statements made by
employees reference allegeelgligence prior to the 2002 Failure. Teptic system was later
replaced in kindThe statements do not reference any actwradleged negligenday
employeesubsequent tthe replacement, which would relate to the 2007 Failure. Therefore, the
Bankruptcy Court correctly concluded the statements are not relevant to the 2064. Fail

For these reasonthe Bankruptcy Court denied admission of Mr. Turley’s deposition
testimony. After reviewing the record, the Court finds that the Bankruptcyt’€botding was
within “range of permissible decisidrend therefore was not an abuse of discrefiome
Emanuel 450 B.R. at 6.

. Negligence

“In New Jersey, as elsewhere, it is widely accepted that a negligence causmof acti
requires the establishment of four elements: (1) a duty of care, (2) a bfeaahduty, (3)
actual and proximate causation, and (4) damagdessky Cent. Power & Light Co. v. Melcar
Util. Co., 212 N.J. 576, 594, 59 A.3d 561, 571 (2013) (cistanley Co. of Am. v. Hercules
Powde Co., 16 N.J. 295, 315, 108 A.2d 616, 626 (19%83hs v. Pub. Serv. Railway C81
N.J.L. 661, 662, 80 A. 495, 49E. & A. 1911); Black's Law Dictionary 1133-34 (9th ed.

2009)).



Appellant has submitted sufficient evidence to create a question ofahédetias to the
existence of a duty of care. However, the record does not contain any admissibheewas to a
breach of that duty. For these reasons, the Gdfimns the Bankruptcy Court’s graof
summary judgment on the issue of negligence.

A. Duty of Care

The determination of whether a duty of care exists is a matter of law to be decitied b
Court and therefore this Court will reviewdié novoWang v. Allstate Insurance GCd.25 N.J. 2,
15, 592 A.2d 527 (1991). The question of “whether a duigts is ultimately a question of
fairness. The inquiry involves a weighing of the relationship of the parties, thve éthe risk,
and the public interest in the proposed solutigtelly v. Gwinnell 96 N.J. 538, 544, 476 A.2d
1219, 1222 (1984) (quimg Goldberg v. Housing Auth. of NewaB8 N.J. 578, 583, 186 A.2d
291, 293 (1962)). The evaluation‘fact-specific and principled; it must lead to solutions that
properly and fairly resolve the specific case and generate intelligible anblseukss to govern
future conduct.’Hopkins v. Fox & Lazo Realtqr$32 N.J. 426, 439, 625 A.2d 1110 (1993).

Courts have recognized thatdeterminingwhether a duty exist$oreseeabilityf the
harm is critical to the inquirgf fairness. The foreseeability of harm is a significant
consideration in the determination of a duty to exercise reasonabl@lcar@]bility to foresee
injury to a potential plaintiff does not in itself establish the existence of a duty,i®a crucial
elementin determining whether imposition of aty on an alleged tortfeasisrappropriate.”
Carvalho v. Toll Bros. & Developerd43 N.J. 565, 572-73, 675 A.2d 209, 212 (1996) (citing
Carter Lincoln—Mercury, Inc. v. EMAR Group, In@35 N.J. 182, 194, 638 A.2d 1288 (1994)
(internal citationsand quotation marksmitted)).

In the context of a duty of care, foreseeability is based on the defendant's knaviledge

the risk of injury and is susceptible to objective analyaisinberg v. Dingerl06 N.J. 469, 484-
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85, 524 A.2d 366 (1987). Knowledge of the risk may be actual or constructive (i.e., if defendant
was “in a position” to “discover the risk of harmJ)S. v. R.T.H.155 N.J. 330, 338, 714 A.2d
924, 928 (1998).Once the foreseeability of an injured partyesablished, ... considerations of
fairness and policy govern whether the imposition of a duty is warrar@adér Lincoln—
Mercury, hc.,135 N.J.at 194-95.

Appellant asserts that the 20B&ilurewas plainly foreseeableecausé&P had
knowledge ofthe 2002 Rilure and‘[e]very expert who investigated the 2002 failure determined
that it was caused by an excessive inflow of greasl oils from the A&P store.” (Appellant’'s
Brief, ECF No. 6, at p. 16.) For this conclusiomp#&llant cites tehe Reo Declaration and the
Semeraro DeclaratioRéply 56.1, 117.) Both declarations, however, supply only general
conclusory statemengbout the cause of the 2002 FailutgedSemeraro Declaration, ECF No.
14: Item 11, at 18 The 2002 failure was caused by an excessive accumulation of grease and oils
within the system); Reo DeclarationlECF No. 14: Item 10, at 5Every expert who
investigated the 2002 failure agreed that the failure was caused by an exaessmulation of
grease and oils withirné systemy)) Therecord does not contain any expert redmasis for
these statementer further explanation as to how the experts arrived at those determinations.
Appellant does not present any other evidence demonstrating that expertsrdetehmiause
of the failure to be excessive grease and Ajpgpellant’s assertion that A&P’s own internal
investigation revealed the same causes is based on the testimony of My, Whitd is
inadmissibleTherefore, Appellant has not provided admissiblesvidence to show A&P had
knowledge of the cause of the 200&I&re, which cuts against tHfereseeabilityof the second

failure and acorresponding duty of care to prevent it.
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However, "if there is any evidence in the record from any source from which a
reasonable inference in a noroving party's favor may be drawn, the moving party simply
cannot obtain a summary judgmerihder & Binder, P.C. v. Barnharé81 F.3d. 141, 148 (2d
Cir. 2007)(internal citations omitted)After a thorough review of the record, the Court
determines that a question of material fact exists to defeat summary judgmenthathier \&P
owed a duty of care.

The record contains numeroaisknowledgementhat A&P took steps to minimize the
flow of grease and oils into the septic systéor. example, the declaration of Nick Reo states
thatduringhis tenure as Director of Maintenance at A&P, he directed store manadgean
email messageiot to dump grease into the drairSe¢Reo Decl,, ECF No. 14item 10, at{8)

In addition, inits own statement of facts, A&P acknowledges that it took “humerous precautions
to ensure that excessive amounts of grease were not disposed of in the sargtalipnséw
(Reply56.1, 156.) A&P also explains that thjpdsty vendors regularly cleaned the grease traps
to dispose of any accumulated greak®, {[55.) The logical conclusion flowing from A&P’s
precautionary measures is that A&P knew that excessive grease and oildacnalgk the septic
system. For that reason, a question of material fact exists as to whethéradl&Aowledge of

the risk of harm that would give rise to a duty of care.

Appellee contends that, because no generally accepted standard as to accefdtabfe leve
grease, oils, and cleaning agents in septic tank wastewater exist, thrgpteeemposition of a
duty of care. (Brief of Appellee, ECF No. 141p. 16.) Not so. A jury could concludeat A&P
only had a duty to act reasonably in their efftotenonitor and limit the amount of grease and
oils entering the septic system. A lack of precise levels or specifications igfnmest to

prevent the existence of a duty of care.
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B. Breach

In a motion for summary judgment, the moving party bears the initial burden of pointing
to evidence in the record, “including depositions, documents ... [and] affidavits or tleckgta
Fed.R.Civ.P. 56(c)(1)(AY'which it believes demonstrds the absence of a genuine issue of
materialfact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving party may also
support an assertion that there is no genuine dispute by “showing ... that [the¢ gdwers
cannot produce admissible evidence to support the fact.” Fed.R.Civ.P1H&E)A&P argues
the later: West Milton has not produced admissible evidence to show that A&P breached its
duty of careTo then survive a motion for summary judgment, the nonmovant maste a
showing sufficient to establish the existence of an elesss#ntial to that party's case, and on
which that party will bear the burden of proof at trig@lélotex Corp. v. Catretd77 U.S. 317,

322 (1986). As West Milton has failed to present any admissible evidence of breasmat ha
met itsburden.

In anattempt 6 show a question of material fact as to A&Ré&gyligerce, West Milford
principally relies on the Langan Report (Langan Report, ECF No. 14: ltem 5,t&2xRib
Appellant contends that excessive levels of grease and oils indicate negligenbalbafbe
A&P. Based on testing and observations of A&P, the Langan Report concluded thaivexces
oils and grease, excessive cleaning agents, and high levels of biologicare¢ssive solids in
the disposal field were "possible causes” of the 2007 EaifbeeLangan Report, ECF No. 14:
Item 5, Exhibit A.) Appellant asserts that, although the report makes clear this list of causes is
nat exhaustive, these are the only possible caoséhe failure and therefore A&P must have
been negligent in their disposal methods. This argument, howetemumus as it is missing a
cruciallink. While the report may show that excessive greaseavpassiblecauseof the failure,

it does not show that A&P'segligencavas the cause of the excessive gresdbat the amount

13



of grease was objectivegxcessiveln fact, A&P admits that some grease disposal via the
sanitary sewer line is necessary in the normal operation of their busBesReply56.1, 159.)
In other words, it is certainly possible that excesgveerm undefined as to commercial
operations by relevant regulatiorggase would result even if A&P acted as a reasonably
prudent person would with regards to their disposal methods, especially in %Pt
limited knowledge of specific standards toacceptable levelsf TSS FOG,and BOD5 in a
commercial septic systermherefore, the question is not whether A&P disposed of grease and
oils, but whether their disposahs negligentWithout strict commercial limits as to levels of
TSS FOG,and BD5 in a septic system, the conclusion that A&P was negligent cannot stem
solely from tested amounts of TS80G,and BOD5?
West Milfordalsocontends that improper use of cleaning agents was a cause of the 2007
Failure. To support this argument, Appellaites to thd_angan Report and thieclaration of
Michael Semararo, supervising engineer at Langan. (Langan Report, ECF No. 14: Item 5,
Exhibit A; Semeraro Decl., ECF No. 14: Item J1WWhile the declaratiocontains a number of
observations anstatemerd that create a questisnfficient to survive summary judgmesd to
whether the use afertain cleaning agentausedhe damagdo the septic system, what is
missing is any evidence that A&P acted unreasonabtg alleged use of these chemicals.
ThelLangan Report demonstrates that the concentrations of TSS, FOG, and BOD5 were
not diminished throughout the system. (Langan Report, ECF No. 14: Item 5, Exhibit A.)

Seneraro explains that[{]rease and oils will pass through grease interceptors if tasegend

2 West Milford also alleges that this conclusion is based on observatié@Pi$ operations. This
statement is generally conclusory. Where specific observations or repodffered to escape the conclusory
nature, the Court addresses their admissibility and relevance (i.Beldls.and Mr. Turley’s testimony). As an
additional note,lte Langan Report observes that grease from the rotisserie was collecthspased of in
rendering containers, which tends to show A&P’s reasonable (&&@.angan Report, ECF No. 14: Item 5, Exhibit
A)
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oils are suspended by hot water, degreasers, and/or other emulsifying agentshefactdhat

the “concentrations noted in the June 2007 report were determined to support a findimg that t
2007 failure was caused by... improper use of chemicat®ecause the levels were not
decreased throughout the syste@®éneraro Decl. ECF No. 14: Item 11, § 114, 20This
statement is sufficient t@isea dispute as to causation, but the assertion that the use of the
cleaning agents was “improper” is whottonclusory and without evidentiary support.

West Milford failsto offer additional admissible evidence of A&P’s breach to defeat a
motion for summary judgment. The remaining evidence cited by West Milford as leveis of
resulting grease is concluyoor inadmissible hearsay. For example, in their 56.1 statement,
West Milford explains thatir. Reo received reports from A&P’s store manager that employees
were dumping grease down the drains rather than taking buckets of greafefouisroper
disposl. (SeeApp.’s 56.1, 153). The statements of A&P’s store manager, hovareer,
inadmissible hearsay and therefore will not be considered by the Qouwatldition, the Court
has already concluded that the statements of Mr. Turley as to employeesgigrepse and
bleach down the drains are equally inadmissible. West Milford similarly maesupply any
evidencen admissible formto show A&P’s improper or unreasonable use of cleaning afjents.
More specifically, West Milford did not tedte¢ septic system for concentrations of chemicals;

West Milford does not provide any level of chemicals that would be unreasonable; West M

3 If West Milford were to claim these statements are admissible as vicadmissions, the Court would
face the sameeliability issue it faced with Mr. Turley’s testimony, as analyzeRant I. It is possible that West
Milford could lay the proper foundation by identifying the employmeging this statement. This foundation,
however, is not available in the record and therefore is not considered byutieEven if the statement were to be
admitted, as the Bankruptcy Court noted, “instances of dumping gsdasefficient to show anything more than
causation as far as whether there was any specific amount of traaseuld not be dumped.” (March 28, 2014
Bench Ruling of the Hon. Robert D. Drain, U.S.B.J., ECF No. 14: 14, 78137

4 That West Milford observed bottles of certain cleaning agsptcifically, products containing sodium
hypochlorite)at A&P does not create any inference that A&Properlyused these cleaners in the sewer lines.
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does not provide any evidence of A&P using certain prohibited chemicals; etc. \Wfesd Kas
therefore failed to provide admissible evidence regarding A&P’s breach ofytefdtdre, and
the Court thereforaffirms the Bankruptcy Court’s grant of summary judgment on the isfues
duty and breach.

[11.  ReslpsaLoquitor

Under New Jersey law, "[t]he doctrinerek ipsa loquitupermits an inference of
defendant's negligence where (a) the occurrence itself ordinarily bespgéigemce; (b) the
instrumentality was within the defendant's exclusive control; and (c) thaceindication in the
circumstances that the injury wadtresult of the plaintiffs own voluntary act or neglect.”
Buckelew v. Grossbay®7 N.J. 512, 526, 435 A.2d 1150, 1156 (19@&ifernal citation and
guotation omitted):The rule in effect creates a permissive presumption that a set of fact& furnis
reasmable grounds for the inference that if due care had been exercised by the pergpn havin
control of the instrumentality causing the injury, the mishap would not have occiBradiohtai
v. Yazbo's Sports Caf#83 N.J. 386, 398, 874 A.2d 507, 515 (2005).

The exclusive contradriterionis fundamentally at the core afes ipsa loquitolinquiry.
SeeBornstein v. Metro. Bottling Cp26 N.J. 263, 271, 139 A.2d 404, 409 (196BXxclusive
control of the instrumentality by the defendant is of the essence of this rule afea:igléThe
doctrine only applies where the direct cause of the accident and so much of the sugroundi
circumstances as was essential to its occurrence, were witlsaléheontrolof the defendant,
its agents or employees, at the tithereof.”Oelschlaeger v. Hahne & Ca N.J. 490, 494, 66
A.2d 861, 863 (1949citing Den Braven v. Meyer Brgsl N.J. 470, 64 A.2d 219 (Sup.Ct.
1949);Cicero v. Nelson Transportation Cd.29 N.J.L. 493, 495, 30 A.2d 67 (Sup.Ct. 1943);

Conover v. D.L. & W. Ry. C092 N.J.L. 602, 604, 106 A. 384 (E. & A. 191Bgardon v.
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Boston Elevated Ry. G&®47 Mass. 124, 141 N.E. 857 (Sup.Jud.Ct., Mass. 1923); 38 Am.Jur.
(Negligence) s 300, p. 99@mphasis added)

It is true, asAppellee asserts, that the tdxsive control” prong does not require all other
possible causes of the injury be eliminatedeBahrle v. Exxon Corp279 N.J. Super. 5, 35,
652 A.2d 178, 192 (App. Div. 1995) aff'd, 145 N.J. 144, 678 A.2d 225 (1996). Exclusive control
does, however, require that the “likelihood [of other possible causes] must be so redutted tha
greater probability lies at defendant's do&tdwn v. Racquet Club of Bricktow®5 N.J. 280,
292, 471 A.2d 25, 31 (1984).

In the instant case, though A&P had exclusive access to the draiasptlusystem
itself was the responsibility of West Milford. Under the terms of the leassf Wilford had the
responsibility to maintain and repair the septic system. In addition, at@00® Rilure,
Langan recommended that ¥¢éMilford install a mechanical treatment system, which West
Milford opted not to do.$eeReply 56.1 J118-19.)Therefore West Milford clearly had access
to the system and had the authority to install additional mechanics that wealyd®m able to
avoid the 2007 Failure. Thus, A&P did not have exclusive control of the septic system, and West
Milford has failed to satisfy this prerequisite to the applicatioresfipsa loquitor. See also
Davis v. Brickman Landscaping, LtdNo. A-1945-11T1, 2012 WL 2579502, at *4 (N.J. Super.
Ct. App. Div. July 5, 2012)ev'd on other ground219 N.J. 395, 98 A.3d 1173 (2014)
(Plaintiffs sued private fire sprinkler maintenance inspectors for wrongful deathng$rdm
fire at a hotel in which they were stayifidhe ourt held thates ipsa loquitordoes not apply to
private fire sprinkler maintenance inspectbesause they did not have exclusive control over

the fire alarm system where the “hotel exerted some control over [the] system.”).
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For these reasons, the Court cannot hold that the “greater probability [of the negligence
that caused the injury] lies at defendant’s door.” See Brown, 95 N.J, at 292.
CONCLUSION
For the foregoing reasons, the Court AFFIRMS the Bankruptcy Court’s order dismissing

Appellant’s complaint.

Dated: October 2/, 501 5 SO ORDERED:

White Plains, New York %

NEd@)N/ S. ROMAN
United States District Judge
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