L. et al v. Hastings-On-Hudson Union Free School District et al Doc. 26

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
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SOUTHERN DISTRICT OF NEW YORK . DATE 11 FD: | |ou !aol -
C.L., by and through his next friend, K.I..; M.P.,
by and through her next friend, T.P.; A.C., by and
through her next friends, N.F. and R.C.; B.J., by
and through her next friend, L.J.; P.S., by and
through his next friends, F.N. and C.S.; HW., by
and through her next friend, A.W.; N.W_, by and
through his next friend, A.W.,
Plaintiffs, : 14-¢v-4422 (NSR)
-against- '
OPINION & ORDER

HASTINGS-ON-HUDSON UNION FREE
SCHOOL DISTRICT; ROY R. MONTESANO,
SUPERINTENDENT OF SCHOOLS; DEBORAH :
AUGARTEN, DIRECTOR OF SPECIAL
EDUCATION SERVICES; HASTINGS-ON-
HUDSON BOARD OF EDUCATION; NEW
YORK STATE EDUCATION DEPARTMENT;
JOHN R. KING, JR., COMMISSIONER OF
EDUCATION,

Defendants,

NELSON 8. ROMAN, United States District Judge:

Plaintiffs C.L.., M.P,, A.C., B.J., P.S., HW., and N.W, (“Plaintiffs”), through their above-
captioned representatives, commenced this action by complaint filed June 18, 2014 (dkt. no. 1)
and amended October 15, 2014 (dkt. no. 13). The amended complaint (the “Complaint’} assetts
causes of action against defendants Hastings-on-Hudson Union Free School District (the
“District”), Roy R. Montesano, Deborah Augarten, and the Hastings-on-Hudson Board of

Education (collectively, the “District Defendants™), and against the New York State Education
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Department and John R. Kindy. (together, théState Defendants”).

Count One asserts a violation of the Individwailth Disabilities Education Act
(“IDEA”), 20 U.S.C. 88 1400-82against the District Defendenandthe State Defendants.
Count Two asserts a violation of Article 89 of the New York Education Law, N.Y. Educ. L. 88
4401-4410-c, against the District Defendants. Count Three asserts a violationaf Se4tof
the Rehabilitation Act, 29 U.S.C. § 7&bainst the District Defendants and the State
Defendants. Count Four asserts a violation of Title Il of the AmericéahDigabilities Act
(“ADA”) , 42 U.S.C. § 12133gainst the District Defendants and the State Defendants.

Plaintiffs seeldeclaraory and injunctive relief on these claims, including a
comprehensive assessment ofEh&rict’'s compliance with the IDEA and other special
education laws-laws designed to ensure that children who are disabled, as Plaintifiscaiger
appropriatespecialeducation and related servieeanda corrective action plan to remedy
perceivedsystemic defects in the District’s provision of such education.

The District Defendants and the State Defendants both now move to dismiss the
Complaint pursuant to Federal Rule of Civil Procedure 12(b)(1), for lack of subjeet matt
jurisdiction. The State Defendants also move to dismiss claims against themrmpto$uale
12(b)(6), for failure to state a claim upon which relief can be granted. For liheifg reasons,
the Court DENIES the Rule 12(b)(1) motions, but GRANTS the State Defendants’ Rul@)L2(b)
motion.

I. COMPLAINT

For purposes of this opinidhe Court accepts as true all wpleaded factual allegations

in the Complaint and draws all reasonablerefeesn Plaintiffs’ favor. The Complaint

describes eagplaintiff's disability and alleges that Plaintiffand others, systematically have
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been denied access to free appropriate public education that meets developredstahne
contravention of théDEA and other statutesSeeComplaint (“Compl.”) I 2. Defendants
allegedly have, among other things: “(1) failed to properly classify childrenare deemed
disabled and eligible to receive special education and related services and made
predeterminations witrespect to children’s classifications; (2) declined to consider opinions of
independent evaluators during Committee on Special Education (‘(CSE’) meé3ings;
discouraged meaningful parent, teacher, and service provider participatiod atge8ngs; (4)
denied the provision of requested services on erroneous grounds or without any basisd(5) fail
to provide special education and related services as required by Plaiesffsttive

individualized education programs (‘IEPS’) and to ensure that these missed egecaion and
related services (herein, ‘missed services’) are made up within a reasonaigleopéme; (6)
changed special education and related services without first providing pa@ifteation of

said changes; (7) provided special education and related services of substandgrd&jual
compelled Plaintiffs to forego educational opportunities to which they wereedntitbrder to
receive special education and related services; and (9) refused to condaiciatems upon
parental request.1d. 4.

Specific examplesf these actions and omissiare given. For instance, opkintiff
repeatedly was denied necessary speech therapy sessions, and another was deairshalccu
therapy sessions to which she was entitleld 5. Notably, however, thHeomplaintalleges
thatparticular violations concerning the particular plaintiffiso have commenced the action are
the “tip of the iceberg,” and that Defendants’ actions and omissions also havedvaitzer
disabled children’sights “on a broader, systemic basis¢d. { 6. Systemidailures purportedly

are adverselaffectingmore than 182 children at this timkl. § 8.
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As factual support for the contentitimat systemic deficiencies are present, and that
systemic reliefs needed, the Complaint describes an “atmosphere of fear and intimidation”
created during defendant Deborah Augarten’s tenure as Direct of Special &u&eatiices for
the District. Id. 11 6, 40, 47. The Complaint cites numerous complaints fromtpakzistrict
staff, and outside specialists regarding Augarten, and a failure by théattrent Defendants to
address these complaintil. 1 7, 43.The Complaingivessubstantial anecdotal evidence of
obstructionism and unresponsiveness by Augaatel the Districtid. 4957, and cites what
arguably is circumstantial evidenceapervasive problemm the District, including parental
survey results showing dissatisfaction, shrinking budgets for special etugait seen in
comparable distris), declining enrollment by disabled studestn(g, and a declining
disability classification ratésamé@, seeid. 11 6666. The Complainthendescribes how
systemic problemmanifested in the case of each individual plaint8te d. 1 88143.

In contrasto allegations directed toward tBestrict and the Distdt Defendants, the
Complaintlargelyis silentonthe State Defendantsdle. TheNew York State Education
Departmentthe “SED”) allegedly “s responsible for overseeing the provision of public
education in New YoriState,”id. 1 23, and John R. Kingr.servesas the State Commissioner
of Educationjd. { 24. TheComplaint alleges that at least three complaints were filed with the
SED since 2009, at least two of which were adjudicated and decided againstd1adtifig9.
Apparently under State oversight after those adjudications, the Disasateguired to take
corrective action pursuant to a “compliance assurance pldn.Allegedly, the plan and the
SED focused narrowly on addressing only the complainants’ problems, and did not undertake
systemic remedial measuregspite one family specifically complaining about the pervasiveness

of missed services in the Distridd. Judging, however, by the Complaint’s silence as herot
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reports to the State of systemic failures, those reports did not happen, but rathés oéced
their grievances at the District levebee, e.gid. 70-75 (discussing Hillside Elementary School
teachers’ memorandum detailing general complaimsiasystemic problems which wsisared
with District Superintendent Montesgnolrhe Complaint nevertheless appears to name the State
Defendants (encompassed within “Defendants”)henfederal Counts One, Three, and Four,
based on th&tate Defendantgailure to ensure the District’s compliance with the IDE#Ae
Rehabilitation Act, and the ADA.
[I. MOTION TO DISMISS STANDARDS

“A case is properly dismissed for lack of subject matter jurisdiction URdlker 12(b)(1)
when the district coutacks the statuty or constitutional power to adjudicate itNike, Inc. v.
Already, LLC 663 F.3d 89, 94 (2d Cir. 2011) (internal quotation omitted). “A plaintiff asserting
subject matter jurisdiction has the burden of proving by a preponderance of the ethdgitce
exists.” Morrison v. Nat'l Australia Bank Ltd547 F.3d 167, 170 (2d Cir. 2008 assessing
whether there is subject matter jurisdictidre Court must accept as true all material facts
alleged in the complain€onyers v. RossideS58 F.3d 137, 143 (2d Cir. 2009), but “the court
may resolve [any] disputed jurisdictional fact issues by referring to mxédeutside the
pleadings such as affidaviBappia Middle E. Contr. Co. v. Emirate of Abu Dhahi5 F.3d
247, 253 (2d Cir. 2000).

Under Rule 1@)(6), the inquiry is whether the complaiitontain[s] sufficient factual
matter, accepted as true,'state a claim to relief that is plausible on its fac&Shcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb\5650 U.S. 544, 570 (2007));
accordHayden v. Patersqrb94 F.3d 150, 160 (2d Cir. 2010). The Court, again, must take all

material factual allegations as true and draw reasonable inferences in th& pl&aar, but the
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Court is “not bound to accept as true adkegonclusion couched as a factual allegatiohgbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 555). “While legal conclusions can provide the
framework of a complaint, they must be supported by factual allegatithsat679. When
there are wie-pleaded factal allegations in the complairfg court should assume their veracity
and then determine whether they plausibly give rise to an entitlement td rédiefA claim is
facially plausible when the factual content pleaded allows a coutitédie a reasonable
inference that the defendant is liable for the misconduct alleddddt 678.
[11.DISCUSSION

A. Rule12(b)(1) Motions

The District Defendants and the State Defendants move to dismiss the tereé fed
claims—the IDEA, Rehabilitation Act,rad ADA claims—for lack of subject matter jurisdiction,
on grounds that each of the individu&iptiffs failed to exhaust administrative remedies. All
Plaintiffs concede that theyddnot exhaust thosemeedies, namely, by requestinglae process
reviewandhearingat the school district levelo address individual grievances.

“It is well-settled that the IDEA requires an aggrieved party to exhaust all adminestrativ
remedies before bringing a civil action in federal or state codr§’exrel. N.S.v. Attica
Central Schools386 F.3d 107, 110 (2d Cir. 2004). The process includes review by an impatrtial
due process hearing officer and an appeal from that hearing. 20 U.S.C. § 1415(f), (s Pare
may request a hearing to present complaints relatditige “identification, evaluation, or
educational placement of the child, or the provision of a free appropriate public education.”
U.S.C. § 1415(b)(6). In New York, upon noticeaokquest to the school district, the local board
of education appots animpartial hearing officer under a rotational selection process. The

hearing officer issues a written decision which can be appealed to a stateakiciemof the
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New York Education Department. The state review officer’s decision is fhBl.Y.C.R.R. 8
200.5(i), ().

The exhaustion requirement also applies where plaintiffs seek relief uhdefexeral
statutes when relief also is available under the IDBA&ica Central Schoo|s386 F.3d at 112
(citing 20 U.S.C. § 1415(l)). Thus, here, the Rule 12(b)(1) motions dRehabilitation Act and
ADA claims rise and fall with thenotion on thdDEA claim. See id.This makes good sense, as
an ulterior rule might allow Plaintiffs to circumvent the exhaustion requirememavigg
asserted othetatutory claims.

Significantly, theIDEA exhaustion requirement is excused when exhaustion would be
futile, which is the case wheeglministrative procedures do not provide an adequate remedy.
Taylor v. Vermont Dep’t of Edyc313 F.3d 768, 788-91 (2d Cir. 200Blaintiffs bear the
burden of provinguchfutility, Polera v. Bd. of Educ. of the Newburgh Enlarged City Sch.,Dist.
288 F.3d 478, 488 n. 8 (2d Cir. 2002), but courts within the Second Ciamgtdeemethat
burden met antlave excused exhait wheresystemic violationsire allegedAttica Central
Schools 386 F.3d at 1136llectingprecedents)The rationale for so holding is that itfigile to
complete tle administrative review procegfere a hearing can, at most, redress an individual
child’s grievance and cannot thereby cure systemic faildces.

Havingcarefullyconsidered the parties’ submissions and all arguments therein, this
Court agrees with Plaintiffs’ contention that this ctls squarely within thésystemic
failures” exception to the exhaustion requiremeidt.at 113 (the Second Circuit “excuse|s]
exhaustion of administrative remedies in cases that include allegations afisyst#ations”);
see also M.H. ex rel. K.H. v. Mt. Vernon City Sch. Di¢b. 13€v-3596, 2014 U.S. Dist. LEXIS

32620, at *6 (Mar. 3, 2014) (S.D.N.Y.) (“allegations of systemic failures render eiimafugtle
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[and] the Court excuses plaintiffs’ failure to exhaust on that basis”).

The Complaint is rife with allegations that systemic, pervadailures have manifested
within the District’s special education program. Defendants attenfpime the casasone
implicating onlyeight individuals whose disabilities and grievances are not monolithic. dindee
the case is not a class actiand Raintiffs’ disabilities and grievances vary. Bloé Complaint
states in multiple places that Plaintiféxperiencesepresenan endemic problem within the
District.

At this stage of the proceedings, the Court is obligated to accept as true-gleaedd
allegations. Having scrutinized the Complaint, the Court findSstystemic failures” contention
to be supported adequately with factual allegations whose truth must be assumethtahnec
descriptions of the atmosphere of intimidation, coercion, and unresponsiveness undemfugart
watch (and largely at her behest) are one exan#adieling to those descriptions are allegations
of teacher coalitiorsponsored memoranda summarizing pervasive problems, adverse budget,
enrollment, and classificatiorends, and survey results demonstrating widespread
dissatisfaction Defendants argue that much of the alleg@dence, in particular, the trends and
thesurvey results, is spurious and can be explained away. But an inference of endeaalic spec
educatiorfailures is at least equally plausibl€here need only be fablased systemic failure
allegations to establigtrima faciethe futility of exhausting administrative remedies, and the
Court sees many in the Complaint.

Accordingly, the Court denies thedbiict Defendants’ and the State Defendants’ motions
to dismiss the IDEA, Rehabilitation Act, and ADA claims for lack of subject mattedijciiisn.

The Court likewise denies the District Defendants’ Rule 12(b)(1) motion tosigt@unt Two,

theNew York EducationLaw claim over which the Court will continue exercise
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supplemental subject matter jurisdiction.

B. Rule12(b)(6) Motion

For the threelaims asserted against the State Defendants, Plaintiffs theory is that those
defendants failed adequatetydversee the District and émsure special education compliance,
thus rendering the State potentially liable for Distiestel failures. See, e.g.Compl.  150. For
its part, the IDEA requires State Defendants to ensure that “(i) the reguienfthe statute]
are met; and (ii) all educational programs for children with disabilities in the Bielteding all
such programs administered by any other State or local agency (l) arehendeneral
supervision of individuals in the State who are responsible for educational programgdfenchi
with disabilities; and (lI) meet the educational standards of the State edatatiency.” 20
U.S.C. § 1412(a)(11)(A).

Plaintiffs therefore correctly note that the State mayabdicatevholesaldts oversght
duties. See Straube v. Fl. Union Free Sch. Di8A1 F. Supp. 1164, 1179 (S.D.N.Y. 1992)
(“The State bears ultimate responsibility for ensuring that every chslamappropriate
placement . . . is essentially responsible for the actions takes byctl agency): Equally
true, however, is the State Defendants’ assertion that the State has constligcedtien in
exercising its supervisory and monitoring authority under the ID&#e A.Aexrel. J.A. and
Franklin Alvarez v. Philips386 F.3d 455, 459 (2d Cir. 2004) (noting the absence of specific
guidance within the IDEA on how the State should ensure local compliance).

Dispositive here ishe Complaint’s neastlenceregardingnotice provided the State
Defendants of the allegedly systemiduees within the District. Plaintiffs argue that discontent
among parents was widespread, and widely voicedhbut arevirtually nospecificallegatiors

in the Complaint supporting an inference that discontent trickled up to the Sesee.g.

9



Compl. 1 5 (teacher coalition and parent grievances reported at District level), §8& {sr
group letter from service providerdplaintiffs allege“numerous due process complaints and
lawsuits” filed which reflectedsystemic problems. But that at stiguggestthe State was on
constructive notice of problemandPlaintiffs submit no authority supporting the conclusion that
constructive notices sufficient to compel State intervention

The authorities upon which Plaintiffs rely, rather, demonstrate the Second’€aadi
this Court’s focus omctual notice provided the Stat&ee, e.gN.Y. State Educ. Dep'87 Fed
App’x 216, 217 (2004) (noting the absence of record proof th&@tttereceived notice of
certain IDEA violationswhich violationswere notdocumented i written report the SEDId
receive and thus affirminghedistrict courts finding thatthose violations did not support an
IDEA claim against the StgteMt. Vernon City Sch. Dist2014 U.S. Dist. LEXIS 32620, at *34-
35 (“[W]hen, as here alleged, the SEWhich is the state education agency in this edsas
identifiedand detailed a district’s failures to meet siatposed targets for performance in
special education, courts have found 8D a proper defendant to an action to compel the
district's compliance with the IDEA.” (emphasis added)).

The sole actual notice upon whictamitiffs relyis described in a single subparagraph in
the Complaint, which asserts that “[a]t least three state complaints were filethevtif SED
since 2009.” Compl. 1 69mmediatelyfollowing that assertion, the Complaint concedes that at
least two of the three complairftsere adjudicated and decided against Hastings” at the State
administrative levelld. In other words, for those two complaints, the process worked. Because
of the SED adjudicators’ adverse decisions against the Distiecinpliance assurance plan was
put in place.ld. The Complaint asserts that the plan redressed the individual students’

grievances, but did so narrowly and without curing broader systemic faildreBatally,
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however, the only noticef systenic failures allegedlyprovided the State was one complainant’s
statement that, “It became clear to us, from our own experience and froneagpsrshared by
district families, that students frequently miss mandated services in HastidgS-his is the
sum total of Plaintiffsassertion that the State Defendants had actual notice of systemic failures
within the District, failed to intervene or otherwiseamqmel remedial action, and thus are liable
under the IDEA.

Plaintiffs thus, in briefingplace great weight atthe onecomplainant’s statemenBut
this is an awfully thin reed to stand on, especially when the authorities PéadntiEffare
unsupportive or distinguishabl&eeN.Y. State Educ. Dep87 Fed. App’x at 217 (generalized
failures within District do not support State liability where not memorializedragport provided
the State);Mt. Vernon City Sch. Dist2014 U.S. Dist. LEXIS 32620, at *34-3&n(IDEAclaim
may proceed against the State because thel&tdtedentified and detailedhe district’s
systemic failuresand yet had not redressed them). Fuytter State Defendants have cited
publicly-available, judiciallynoticeable infomation suggesting the District actually was meeting
the federal government’s IDEA benchmarks. Evehat information was inaccuratine
presence athe information in the public domain undercuts the notion that the State was on
notice of a systemic problem because of one parent’s complaint to that effect

The Court concludes that the Complaint lacks well-pleaded allegations supporting an
inference that the State Defendants were on notisgsbénic failures in the District Absent
such notice, tére is novicarious Statdéiability under the IDEA.Beard v. Teska31 F.3d 942,
954 (10th Cir. 1994). As such, the IDEA claim against the State Defendants does not survive
Rule 12(b)(6) scrutiny.

As for theRehabilitation Act and ADA claimgheir requiements are substantially
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identical toone anothet,and courts thusconsider these claims tandem.” Rodriguez v. City
of N.Y, 197 F.3d 611, 618 (2d Cir. 1999). Courts routinely dismiss claims brought under
Rehabilitation Act Section 50dnd the ADAwhen IDEA claims are dismissed on the same
grounds. See, e.gM.K. exrel. Mrs. K. v. Sergi554 F. Supp. 2d 175, 195 (D. Conn. 2008)
(granting State defendants’ motion for summary judgment on IDEA, ADA, and Ri&ktainl
Act Section 504 claims).

The Complaint contains no uniqudegations supporting the Rehabilitation Act and
ADA claims, but rather, incorporatey reference the breadth of the Complaint and the IDEA
allegations.Compl. 19 155-60. Accordingly, the Court finds thatRledabilitationAct and
ADA claimsagainst the State Defendafag for the same reason the IDEA claim fails against
those defendantsabsent notice, there is no vicarious State liabildgeRodriguez 197 F.3d at
619 the State must adhere to the ADAIsd Rehabilitaon Act’s non-discrimination
requirements for serviceéle Staterovides, andgafetymonitoring is not such a servi¢see
also R.B. exrel. L.B. v. Bd. of Educ. of the City of MY F. Supp. 2d 411, 419 (S.D.N.Y. 2000)
(“bad faith or gross misjudgment” required for Rehabilitation Act Section 504 andchid¥s
in special education contgxScaggs v. N.Y. Dep’t of Edublo. 06€v-0799, 2007 U.S. Dist.
LEXIS 35860, at *54 (E.D.N.Y. May 16, 2007) (“something more than a mere violation of the
IDEA is necessary in order to show a violation of Section 504 in the context of educating

children with disabilities, i.e., a plaintiff must demonstrate that a school distridt\aittebad

! Rehabilitation Act Section 504 provides that “no otherwise qualified indavigith a disability . . . shall, solely by
reason of her or his disability, be excluded from the participation inghiedithe benefits of, or be subject to
discrimination under any program or activity receiving federal assistar®d U.S.C. § 794. Title Il of the ADA
provides that “no qualified individual with a disability shall, by @asf such disability, be excluded from
participation in or be denied the benefits of the services, programsivitiescof a public entity, or & subjected to
discrimination by any such entity.” 42 U.S.C. § 12132.
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faith or gross misjudgment”).

In sum, the Court grants the State Defendants’ Rule 12(b)(6) motion to dismiss the IDEA,
Rehabilitation Act, and ADA claims against them on the grounds that the Complaint lacks
sufficient allegations regarding State-directed failures, notice of District failures provided the
state, or bad faith or gross misjudgment on the State’s part.

IV. CONCLUSION

The Rule 12(b)(1) motions are DENIED in their entirety, but the State Defendants’ Rule
12(b)(6) motion is GRANTED in its entivety. The Clerk of Court is respectfully requested to
terminate the motions at docket numbers 15 and 23, and to terminate the State Defendants (i.e.,
the New York State Education Department and John R. King, Jr., Commissioner of Education)
from the action. The District Defendants are directed to answer the Complaint on or before May

15, 2015,

Dated: April 21, 2015 SO ORDERED:
White Plains, New York

NELLON-3"ROMAN

United States District Judge
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