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KENNETH M. KARAS, District Judge:

Plaintiffs Vaughn Scott, Nigeri&cott, Prince Scott, Anditgarris, Brenda Scott, Kraig
Utley, Corey Marrow, A.S. (a minor), K.Ma minor), and Julian Rene (collectively,
“Plaintiffs”) filed this suit aginst Defendants the City dfount Vernon, Mount Vernon Police
Officer Allison Allen, Mount Vernon Police fiicer Camilo Antoninj Mount Vernon Police
Officer Timothy Briley, MountVernon Police Detective Bresamble, Mount Vernon Police
Sergeant Steven Sexton, the City of Mount \darRolice Department, and Police Officers John
Does 1-10 (collectively, “Defalants”), pursuant to 42 U.S.C. § 1983 and state law, alleging
violations of their First, Fodn, Fifth, and Fourteenth Amen@mt rights, as well as alleging
claims for assault and battery, tiggnce, and respondeat superidde€Compl. (Dkt. No. 1).)
Before the Court are the Parties’ Cross Motifmmgartial and full summary judgment. For the
reasons to follow, the Motions areagted in part and denied in part.

I. Background

A. Factual Background

1. Rule 56.1 Statements

Before discussing the factual backgroundhefse claims, some brief explanation about
the documents the Court will consider on th&totions is necessary. On April 8, 2016,
Defendants made their first attempt at filiiog summary judgmentAll but one of these
documents, Defendants’ declaration in suppotheir Motion, were rected as improperly
filed. (SeeDkt. Nos. 23, 25-28.) On April 11, 2016, Dedants tried once a to file their

Motion for summary judgment. This time, Defendam&se able to file the motion itself, but the



other documents were rejected as improperly fil&keDkt. Nos. 29, 31, 32.) On April 14,
2016, Defendants filed what is listed on the doelsea “Rule 56.1 Statement,” but what was, in
reality, an oversized memorandum of law in support of their MotiSeeldkt. No. 33.)

Following some correspondence with the Codetailed below, Defendants were granted
additional time to file their Motion papersSdeDkt. No. 37.) Finally, on May 12, 2016,
Defendants submitted a memorandum of lawupp®rt of their Motion that conformed to the
Court’s individual rules. SeeDkt. No. 40.)

Buried in the litany of misfiled documentstutrns out, is Defendants’ actual Rule 56.1
Statement, which was never properly file&e€Dkt. No. 31.) In fact, the document is
improperly notated in the dockas a memorandum of law in suppof Defendants’ Motion. It
was only through careful parsing of the misfiled wlments that the Court was able to determine
that Defendants had even attempted to electronically file a Rule 56.1 Statement. Defendants
have thus never filed a Rule 56.1 Statementdbatorms to the filing and docketing rules of the
Court.

Nevertheless, Plaintiffs respondedtefendants’ Rule 56.1 Statemen§egDkt. No.

46.) While the Court appreciates Plaintiffs’ ddigce in determining that there was even a Rule
56.1 Statement to be responded to, the documentilétaintiffs is deficient in many respects.
Instead of the “short and concise statementsitemplated by Local Rule 56.1, Plaintiffs have
filed what look more like responses to interrogees or document regsis, levying general
objections and numerous responses to each statemany of which mehgrecite additional
facts Plaintiffs find relevant tthe Motion, or which add col@nd argument to the statements

offered by Defendants.



“The purpose of Local Rule 56.1 is to stréia the consideration of summary judgment
motions by freeing district courts from theed to hunt through voluminous records without
guidance from the partiesHoltz v. Rockefeller & Cp258 F.3d 62, 74 (2d Cir. 200Bge also
Monahan v. N.Y.C. Dep’t of Cor214 F.3d 275, 292 (2d Cir. 2000)ocal Rule 56.1 is
designed to place the responsibility the parties to clarify theaghents of the substantive law
which remain at issue because they turn on comntéstes.”). In this edeavor, the Parties have
failed. Many of the statements in Defendaitale 56.1 Statement are supported by citations to
evidence not appended to the single dedtaraif Defendants accepted for filing (though
included in some of Defendantgjected filings), and other stashents appear to be supported by
documents that do not even appear in thercecBlaintiffs’ response, on the other hand, does
little to “streamline” the voluminous recordi@instead exacerbates the process by adding on
gratuitous facts, and even cas@tions, resulting in a document nearly five times the size of
Defendants’ Rule 56.1 Statement.

Plaintiffs’ Rule 56.1 Statement, by cordtawas properly filed, and follows the
guidelines set forth by the Court’s indival practices and ¢hocal rules. $eeDkt. No. 20.)

And while Defendants have improperly respondethéir reply brief, instead of in a separate

Rule 56.1 response statemesgdDkt. No. 45), the Court is abte at least discern which
statements are undisputed and which statements may give rise to gbspines of material

fact. For the purpose of setting forth the pertifaats in this case, accordingly, the Court will

cite only to Plaintiffs’ Rule 56.1 Statement and®@wlants’ response theret®hat is not to say,
however, that the Court will ignotbe factual issues raised by Defendants, or that it has not read
and considered the documents submitted by Deféadand cited in their briefs. Nor does this

suggest that the Court has not reviewed Bed@ts’ Rule 56.1 Statement and Plaintiffs’



response. The Court does not presume thatt®lai Rule 56.1 Statement represents the entire

universe of facts in this case; as with ev&nynmary judgment motion, the Court must consider

the entire record, and must deny summary judgnfein the Court’s jdgment, there exist any

genuine disputes of material fact.

2. The Parties and the Apartment

Plaintiffs are members of a group of familydafriends that were, lalgedly, the target of

constitutional violations itheir home on March 20, 2013SdeCompl. { 1.) Plaintiffs describe

themselves by reference to theilat@®nship to Plaintiff Vaughn Scott:

Corey Marrow is Vaughn Scott’'s sosggDecl. of David A. Thompson in Opp’'n
(“Thompson Opp’n Decl.”) Ex. 1 (“Vaughn Tr.”), at 33 (Dkt. No. 48¢g also
Pls.’ Rule 56.1 Statement (‘R156.1”) 9 (Dkt. No. 20)};

Nigeria Scott is Vaughn Scott’'s daughtesedDecl. of David Thompson i[n]
Supp. of PIs.” Mot. for Summ. J. (“Thompson Decl.”) Ex. P (“Nigeria Tr.”R3t
see alsdPls.’ 56.1 | 10);

Prince Scott is Vaughn Scott’'s sose€Thompson Decl. Ex. N (“K.M. Tr.”), at 9
(Dkt. No. 21);see alsd”Is.’ 56.1 1 11);

Brenda Scott is Vaughn Scott’'s motheedVaughn Tr. 16see alsdPls.’ 56.1
112);

Andre Harris is Vaughn Scott’s brothesg€Vaughn Tr. 16see alsd?ls.’ 56.1
113);

A.S. is Vaughn Scott’s daughtesggVaughn Tr. 14—-15see alsdPls.’ 56.1 T 14);

1 Except where indicated, Defendants haweobjected to Plaintiffs’ Rule 56.1
Statement. SeeDefs.’ Reply Mem. of Law in Furtheru@p. of Their Mot. for Summ. J. 1 (Dkt.

No. 45).)



e K.M. is Vaughn Scott’s sons€eK.M. Tr. 9; see alsdPls.’ 56.1 T 15);

e Kraig Utley and Julian Rene are not rethte the other Plaintiffs, but are treated
like family and are regarded by Vaughn Scott as her gods®ed {ompson
Decl. Ex. D (*Vaughn Aff.”)  43see alsd®Is.’ 56.1 1 16-17).

On March 20, 2013, all Plaintiffs, except Utlayd Rene, and Rene’s mother lived at the
apartment in which the facts givingei to this case took placeSeePls.” 56.1 1 27.) That
apartment (the “Apartmenti} located at 328 South Secosdenue in Mount Vernon, New
York. (SeevVaughn Aff. | 2;see alsdPls.’ 56.1  30.) The Apartment is part of a three story
detached house (the “House”BSegVaughn Aff. § 3;see alsdPls.” 56.1 § 31.) While the
precise dimensions of the Apartment and the ld@us not pertinent here, the Court notes that
the House has a porch with a roase€¢Vaughn Aff. | 8;see alsdPls.’ 56.1 | 36), and a foyer
leading to each of the threpartments in the HousasegVaughn Aff. §{ 15-20see alsdPIs.’

56.1 11 43—-48). The Apartmentasated on the second floosgeVaughn Aff. 1 17-18see
alsoPlIs.’ 56.1 1 45-46), and is separated froer#st of the House by a door with a doorknob,
latch, and lock,geeVaughn Aff. § 21see alsd’Is.’ 56.1 1 49). In the Apartment, there is a
living room, a kitchen, a bathroom, and several bedroo®seMaughn Aff. { 23—-40see also
Pls.’ 56.1 {1 51-68.)

3. The Shooting Near West Third Street

On March 20, 2013, at approximately 6:15 RMo individuals calle®11 to report shots
fired near 70 West Thir8treet in Mount Vernon.SgeThompson Decl. Ex. G (“Aegis Report”),
at 4;see alsdPls.” 56.1 1 69.) The first caller, who cala at 6:17 PM, reported that she heard
two shots and noted that she saw a white minivan with three males in it going down South Ninth

Avenue. GeeAegis Report 4see alsdPls.’ 56.1 | 74.) The second caller stated that he saw a



light-skinned black male wearing a red hoadiening near the site of the shootine€Aegis
Report 4.) The police dispatcher who notifrezhrby officers of the shooting stated that
witnesses had given “conflicting” informah as to who may have been involve8e¢
Thompson Decl. Ex. U (“Dispatch Recordingsge alsd?ls.” 56.1 { 75.) No witness, and no
dispatcher or police officer, reporteglesng anyone injured by the shotSeéDispatch
Recording.)

Officers Michael Gregorio and Johanna Santesther of whom is named as a defendant
in this action, responded togetiterthe area of the shootingSdeThompson Decl. Ex. H
(“Gregorio Report”);see alsdls.’ 56.1 1 81.) Gregorio and Sasfirst set up a perimeter near
South Eighth Avenue in an effort to fitlde black male wearing a red hoodi&e€Gregorio
Report;see alsd?ls.’ 56.1 § 82.) When they were unataddocate that individual, Gregorio and
Santos began to canvass the surrounding area for the white van described by one of the
witnesses. §eeGregorio Reportsee alsdPls.’ 56.1 1 83-84.)

At the time of the shooting, Utley and Remere together on V¢ Third Street. See
Thompson Decl. Ex. R (“Rene Tr.”), at 79&ompson Decl. Ex. S (tley Tr.”), at 25;see also
Pls.” 56.1 § 70.) Upon hearing thkots, Utley and Rene startiedflee; during their escape,
Rene was grazed in the right buttocks by a bull@ee{hompson Decl. Ex. E; Utley Tr. 26-27;
see alsdPls.’ 56.1 | 71-72.) As thegn, Utley and Rene happenedsee Marrow driving his
sister Nigeria's white minivan.SgeUtley Tr. 26;see alsdPls.’ 56.1 | 72.) They got in the
minivan, and Marrow drove the group to the ApartmeB8eeUtley Tr. 29;see alsdls.’ 56.1

173)



4. Arrival at the Property

Gregorio and Santos arrivatla location near the House at 6:37 PM, approximately 20
minutes after the initial 911 call, seeing thattate minivan matching #description offered by
the witness was parked in a driveway by the HouSeeAegis Report 1see alsdPls.’ 56.1
1 85.) The Parties dispute, however, whetheg@ie and Santos reped that they found the
white minivan parked at 328 South Second Avedeere the House isdated), or at 324 South
Second Avenue.SeePIs.’ 56.1  85; Defs.” Reply Mem. bhw in Further Supp. of Their Mot.
for Summ. J. (“Defs.’ Reply”) 85 (Dkt. No. 45).) The disputeises from the fact that the
audio file indicates that Gregorieported over the dispatch tltaé white minivan was parked at
324 South Second AvenusggDispatch Recording), whereas tteport he filed indicates that
the white minivan was parked at 328 South Second Avenue (the Heeejrégorio Report).
When Gregorio and Santos arrived, the minivan was “unoccupi&aéDfspatch Recording;
see alsdPls.’ 56.1 1 89.) Gregorio called the dispatdioecheck the license plate of the minivan,
(seeDispatch Recordingsee alsdPls.’ 56.1  86), and the djgher reported that the
registration was valid, the minivavas registered to Nigeria Stcand the address for Nigeria
was a P.O. boxsgeDispatch Recordingsee alsdPls.’ 56.1 1 93).

Gregorio and Santos waited approximafalg minutes for Sergeant Steven Sexton (a
Defendant in this case) to arriveSeeAegis Report 2; Thompson Decl. Ex. J (“Sexton Tr.”), at
16;see alsd’ls.” 56.1 1 95.) When Sexton arrived,tbek command and remained in command
for the remainder of the time period in questioBedSexton Tr. 20-21, 5Z¢ee alsd?ls.’ 56.1
19 96-97.) Sexton was aware that shots hadfivedrin the area nedWest Third Street,sge
Sexton Tr. 14), and knew that shell casingsleeh recovered from the area of the shooting,

(see idat 15). Gregorio informed Sexton thatbedieved the white minivan parked in the



driveway at 328 (or 324) South Second Avenus tha same one reported on the dispatch, and
noted that the windshield wasaiken (consistent with the degqmtion offered by one witness)

and that the minivan’s engine was still warrdeé idat 17). At Sexton’s command, he,
Gregorio, and Santos entered the Houghpabh they did not know which of the three
apartments might contain a person assochatétdthe white minivan or the shootingSde

Sexton Tr. 17-18, 2Gee alsd’Is.’ 56.1 {1 102-04.)

5. Entry to the Apartment

When officers first entered the Hayghe front door was closedSgeVaughn Aff. § 46;
see alsdPls.’ 56.1 1 105.) Upon emieg the House, officersegan knocking on every door,
including the door to the ApartmentSgeSexton Tr. 17, 19-20; Thompson Decl. Ex. M
(“Brenda Tr.”), at 9; Thompsondzl. Ex. O (“Marrow Tr.”), at 10-11see alsd’Is.”’ 56.1 § 113.)
When the officers arrived, the following people were present in the Apartment:

e Vaughn Scott,

e Prince Scaott,

e Andre Harris,

e Brenda Scott,

e Kraig Utley,

e Corey Marrow,
e AS,

e KM,

e Julian Rene,

e Demetrius King,

e James Batson,



e Martha Rene,gqeeVaughn Tr. 13-17; Marrow Tr. 7-8ge alsd?ls.” 56.1 | 114).

Brenda Scott answered the dooBeéSexton Tr. 21; Brenda Tr. &.M. Tr. 11; Marrow Tr. 9—
10;see alsd’Is.’ 56.1 1 115.) Sexton testified thattbkl Brenda that he was looking for the
registered owner of the white mivan, that is, Nigeria ScottséeSexton Tr. 21-225ee also
Pls.” 56.1 § 117), although he tiied also that he did nd&now at the time whether the
registered owner was driving the minivanemht had been seen near the shootisgg$exton
Tr. 22-23;see alsd’ls.’ 56.1 § 118). Sexton toRtenda that he and tlother officers wanted to
enter the Apartment.SgeeSexton Tr. 25; Benda Tr. 9see alsd?ls.” 56.1 { 119.) The Parties
dispute what happened next. Bda testified that she told Sertto wait while she asked her
daughter, Vaughn, whether it was okay for police to enteeeBrenda Tr. 9see alsdPls.’ 56.1
1 122.) Brenda and K.M. both testified tlBaenda told Sexton not to come irSegBrenda Tr.
9; K.IM. Tr. 11-12see alsdPls.’ 56.1 1 124.) Defendants disee, however: Sexton testified
that Brenda was cooperative and gave bonsent to enteéhe apartment. SeeSexton Tr. 24—
25.) There is no dispute, however, that Sexton did not have a warearter, that Brenda asked
him whether he had a warrant, and that &@xéesponded that he did not need orgeefexton
Tr. 82; Brenda Tr. 9ee alsdPls.’ 56.1 1 125-27.)

In any event, Sexton and the other officers nthde way into the Apartment. Plaintiffs
contend that Sexton pushed the door operstmidk Brenda’s foot with the doosgeBrenda
Tr. 10-12;see alsdls.’ 56.1 {1 149-50), though Defendant &fiTimothy Briley testified that
there was no force used “within [his] sightse€Thompson Decl. Ex. K (“Briley Tr.”), at 46).
The Court notes, however, that Briley did not\arat the scene untiltaf Sexton and the other
officers had entered the ApartmersieéBriley Tr. 11, 17-18), so the Court cannot discern how

Briley’s testimony on this point is helpful. pdn entry, Prince told Sexton and the officers to

10



leave, telling them to tj]et out of here” and tyet off his property.” $eeSexton Tr. 25, 27;

see alsdPIs.’ 56.1 1 128-30.) Sexton tést that Prince began yelling at him and threatening
him, (seeSexton Tr. 25-26), although he admitted thafelt threatened only because Prince
was “really passionate and animated” amabe “a lot of physical movementsseg idat 27).

All of the occupants of the Apartment told Saxtand the other police officers to leav&eé

Sexton Tr. 41see alsdPIs.” 56.1  141.) Indeed, it is undisputed that Defendants knew that the
occupants of the Apartment did not want thaside the Apartment, and did not give them
permission to remain in the Apartment once they entei®eeSexton Tr. 25, 27, 41, 58riley

Tr. 19-20, 23—-24see alsdPIs.’ 56.1 1 146-47.)

Sexton testified that he recognized Mavrstating that he had had “numerous
interactions him” and that ¢h*whole crew [was] acilly one of the locajangs who [were]
responsible for a lot of violenage the community.” (Sexton Tr. 29.$%exton also stated that he
recognized Prince, Rene, Utley, and DemstKing as members of the same gang Marrow
belonged to. $eeSexton Tr. 30-31.)

Shortly after Defendants entered the ApartimBrince called the Mount Vernon Police
Station and told them that plainclothes officenexe forcing their way into the ApartmenSee
Thompson Decl. Ex. Q (“Prince Tr.”), at 25-2@&e alsd’ls.’ 56.1 { 152.) Although uniformed
officers responded to the call, these officers spgokeexton and Officer Antonini (who by that
point had arrived at the sagnand thereafter did nothing $top the other officers from
occupying the Apartment.SéePrince Tr. 26—27see alsdls.’ 56.1 | 153-54.)

6. Occupation and Search of the Apartment

Once the officers entered the Apartment, athef occupants were tottey were not free

to leave. $eeBriley Tr. 47; Marrow Tr. 5-7; Thompsddecl. Ex. T (“A.S. Tr.”), at 12-13;

11



Vaughn Tr. 7-8see alsd?ls.’ 56.1 {1 155-56.) The police offrs conducted a search for
weapons and victims of the shootinggeéSexton Tr. 46—48.) The Parties dispute how
extensive the search was, with Plaintiffs allegimaf the officers searched the entire Apartment,
broke the bathroom door, and took everything ouhefmedicine cabinet and put it in the sink.
(SeeBrenda Tr. 13-14; K.M. Tr. 14-1Marrow Tr. 6; Prince Tr. 2Qtley Tr. 19; A.S. Tr. 14—
15;see alsd”ls.” 56.1 1Y 157-60; Defs.” Reply 11 157-5Pgfendants admit that they removed
the contents of the medicine aadt and placed them in the sink, but dispute that they searched
the entire Apartment or broke any fixes during their limited searchSéeSexton Tr. 53see
alsoDefs.” Reply 11 157-59.) The Parties aghemyever, that the officers searched Marrow,
Prince, Rene, and UtleysdeK.M. Tr. 15; Marrow Tr. 15-17see alsdls.’ 56.1 1 161-62),
that they searched the back bedromeeSexton Tr. 46—475ee alsdPls.’ 56.1 § 164), and that
they found no weapons or contrabarsgeMarrow Tr. 17-18see alsdPls.’ 56.1 T 166). While
searching the Apartment, Sexton discovered some individuals in the back bedroom and ordered
them into the living room with the othersSgeSexton Tr. 46—49.)

During the search and occupation of the Apant, Sexton required all occupants of the
Apartment to come into the living room—nonetloé occupants wasee to leave the living
room or move around the apartmerbe¢Sexton Tr. 48—49; K.M. Tr. 14; Marrow Tr. 6;
Vaughn Tr. 7-8see alsd?Is.” 56.1 ] 168.) The occupants wegquired to ask permission to
use the bathroom and had to be accompanied by an officer when doilggeslarow Tr. 18;
Vaughn Tr. 28see alsdPls.’ 56.1  169.) Brenda, whothe time the officers entered was
cooking dinner, was not allowdo finish cooking. $eeA.S. Tr. 9, 14see alsdPls.’ 56.1
1 170.) The officers turned off thelevision and informed the occupa that if they talked, they

would be arrested.SgeA.S. Tr. 13-14see alsd?ls.’ 56.1 11 171-72.)

12



The officers remained inside tAgartment for several hoursSéeAegis Report 2-3;
Brenda Tr. 20-21; K.M. Tr. 13; Marrow Tr. 6-ske alsd?ls.’ 56.1 § 173.) It was not until 8:30
PM, approximately two hours after the officerg\aed, that the officers learned the Rene had
been grazed by a bulletS€eAegis Report 4see alsdPls.’ 56.1  174.) Thiwas the first time
Sexton learned that any ofetloccupants had been in the area of the shootBeeSéxton Tr.
34-35;see alsdPIs.” 56.1 § 177.) Rene informed Sexton that someone had opened fire and that a
bullet had grazed him.SgeSexton Tr. 35see alsdPls.’ 56.1  178.) The officers ordered Rene
to pull his pants down to show his injurge€Rene Tr. 27-2%ee alsd?Is.” 56.1 § 223), and
Rene did so because he did not believe he had a cleme®egne Tr. 28see alsd?ls.” 56.1
1 224). Sexton did not look closely at the injunyd &ene told the officers that he did not need
medical assistance S¢eSexton Tr. 35, 85ee alsd?ls.’ 56.1 {1 179-80.)

Sometime during their occupation of the Apaent, the officers compelled Vaughn to
leave the Apartment and stand on the por8ee{aughn Tr. 7-8, 175ee alsdPls.’ 56.1 § 208.)
Vaughn was required to stand on the porch fpraxmately two hours and was not allowed to
leave the porch.SeeVaughn Aff. 1 54-55see alsdPls.’ 56.1 1 209-10.) Two officers, one
of whom was Defendant Brent Gamble, guardadghn and prevented her from leaving the
porch. SeeVaughn Aff.  56see alsdPls.” 56.1 1 212.) Aftergproximately two hours, the
officers took Vaughn back inside and made hieosithe couch for another two to three hours.
(Seevaughn Aff.  59see alsdPls.’ 56.1 1 214-15.)

When the occupation of the Apartment begdigeria, the registered owner of the
minivan and a resident of the Appment, was not at homeSdeNigeria Tr. 16—19see alsdPls.’
56.1 1 201.) When Nigeria arriveaufficers prevented her from &ming the House and made her

stand on the porch far period of time. SeeNigeria Tr. 17-18see alsd?ls.” 56.1 1 202—-03.)

13



At some point, Nigeria was asked to sign a feaonsenting to the search of her vehicled
Nigeria Tr. 7; Decl. of Welton K. WishaiWisham Decl.”) Ex. C (Dkt. No. 24kee alsd?Is.’
56.1 1 197.) Nigeria did so under dss, believing the officers would remain at the Apartment
indefinitely and would confiscateer vehicle, and indeed, officardd Nigeria that the vehicle
would be confiscated if she did not sign the consent foBeeNigeria Tr. 28-29see alsdIs.’
56.1 11 196-98.) The Parties disputhether the vehicle was eatually searched, with
Plaintiffs, somewhat counterintuitively, assegtthat the minivan was never searchedgPls.’
56.1 § 199see als@exton Tr. 85), and Defendants conteigdihat a search was conductesbg
Defs.” Reply 1 199see alsarhompson Decl. Ex. E). Eventualle officers told Nigeria to get
off the porch and leave the propertyseéNigeria Tr. 17-18see alsdPls.’ 56.1 T 204.) Nigeria
complied and waited on the sidewalk for some period of tirBeeNigeria Tr. 18—19see also
Pls.’ 56.1 11 205-06.)

Though the record is unclear tre number of officers whocoupied the Apartment, the
order in which they came, and the duration for which each officer remained, it is undisputed that
Defendant Officer Camilo Aphini arrived at the Apartent shortly after Sexton.SéePrince
Tr. 28; Utley Tr. 11-13see alsd?ls.’ 56.1 { 151.) Antonini tefed that he stayed at the
Apartment for only about 10 minutes and did nég¢iiact directly with any of Plaintiffssée
Thompson Decl. Ex. L (“Antoninlr.”), at 22—24), although Marrotestified that Antonini bent
Marrow’s hand back and confiscated his cell phonarder to prevent Maow from filming the
officers, 6eeMarrow Tr. 30), and Defendants havet disputed this facts€ePls.’ 56.1 { 218;
Defs.” Reply). Utley also claimed that hédt@ntonini he had no right to be inside the
Apartment without a warrantd that he should get ousegeUtley Tr. 14-18), which Antonini

responded to by threatening to “choke” Utlesed idat 15—-16). Utley responded that he did not

14



think Antonini was going to do that, aAdtonini thereaftehandcuffed Utley. ee id).
Defendants, again, do not dispute these fa8eeHls.’ 56.1 {1 227-33; Defs.” Reply.)

Defendant Officer Allison Allen was alsat one point, at the Apartment. Allen
responded to a radio transmission calling forsaaece at the Apartment and arrived at the
Apartment sometime after 6:00 PMSegeDep. of Officer AllisonAllen (“Allen Tr.”) 10-11.7
Officers were on the scene when Allen arrivad aome had already entered the Apartment.
(Seeidat 11-12.) When she stepped insideApartment, Allen observed Prince and Marrow
cursing at the various offers in the Apartment.See idat 15-16.) Allen remained in the
Apartment for only about 10 minutesgg id.at 16), and while there, she did not observe any
physical contact between any of the officers and the occupsegsidat 21)3

Defendant Officer Timothy Brileylso responded to the sceriiley testified that when
he was called to the scene, dispatch informedthat an injured party had been placed inside
the white minivan before it left the scene of the shootisegBriley Tr. 9), although Plaintiffs
point out that this contentiae belied by both the audio redings and the police reports
produced in this litigation seeAegis Report; Gregorio Report; §patch Recording). Officers
were already at the Apartment when Briley arrivedgeBriley Tr. 11), and he remained at the
Apartment for approximately 30 to 40 minutesed idat 25). Briley testified that while at the
Apartment, he saw Sexton and Brenda laughing with one anatberidiat 46), and testified

also that he did not witiss any use of force while he was at the Apartmeat {d.at 46—47).

2 The excerpts from the deposition of Allen attached to one of the many declarations
incorrectly filed by Defendants’ counselSdeDkt. No. 26.)

3 Although Plaintiffs have disputed Defendsintontention that Allen did not have any
physical contact with any of the occupants, tdeynot point to any evehce that Allen did, in
fact, come into physical contawith any of the occupants.
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7. Departure and Aftermath

Although the officers did not find anything dugitheir initial sweemf the Apartment,
they remained inside the Apartment because Werg waiting to see if they could obtain a
search warrant. SeeSexton Tr. 35, 48-4%ee alsdPls.’ 56.1 1 181.) Sexton specifically
wanted to search for a firearm, and he testifieed his reason for beliewy a firearm might have
been in the Apartment was that the occupahthe Apartment were “known for weapons
possession . . . or violeatts.” (Sexton Tr. 3Gee alsd?ls.” 56.1 § 183.) Ultimately, however,
Sexton was told that the distrattorney would not try to obtaia search warrant because there
was no probable causeSdeSexton Tr. 52see alsdPls.’ 56.1 § 187.) Soon after, the officers
left the Apartment, vacating completely by around 10:30 RkE\(aughn Aff. § 61see also
Pls.” 56.1 { 188), though some o#frs remained on the porch of the House until approximately
11:57 PM, seeVaughn Aff. § 62; Aegis Report &ee alsd’ls.’ 56.1 { 189). Nobody was
formally arrested on March 20, 20135egSexton Tr. 52.)

Two days later, on March 22, 2013, Prince ®tadrow were arrested for “obstructing
governmental administration."SéeMarrow Tr. 39; Wisham Decl. Ex. Q.) On April 8, 2015,
the charge against Prince was reduced tdam@isorderly conduct in exchange for pleading
guilty. (SeeDefs.” Ex. R.} Marrow pled guilty to two appantly unrelated drug charges and
the obstruction of governmental administratwars dropped in exchange for that pleSed id).

B. Procedural History

Plaintiffs filed their Complaint on June 19, 201&eéDkt. No. 1.) Defendants answered

on November 17, 2014.SéeDkt. No. 3.) A case management order was entered shortly

4 Though Defendants have provided the Couthaihard copy version of Exhibit R,
which is a Certificate of Dmosition, Defendants have not fil¢his document on the docket.
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thereafter,geeDkt. No. 5), and the discovery deadlines were twice extendeeDkt. Nos. 8,
12). The Court then set a briefing schedalghe Parties’ Cross Motions for summary
judgment. $eeDkt. No. 18.) Plaintiffs filel their Motion on April 8, 2016. SeeDkt. Nos. 19—
22.) As discussed in more detail below, Defants required an extension, and eventually
completed their filing (somewhat) successfully on May 12, 20%@edkt. No. 40.) The
Motions were fully briefed on June 10, 2016. On March 15, 2017, the Court requested
supplemental letter briefing regarding whethermits’ state law claims were timely filed.
(SeeDkt. No. 51.) The Parties submitted their supplemental briefing on March 20, Z244. (
Dkt. Nos. 52-53.)

Before turning to the merits, some discussibthe conduct of Defendants’ counsel is in
order. Reprimand for failure to follow the indiual filing and procedurables of this Court
and of the Southern District of New York igdorarily confined to footnotes, but counsel for
Defendants is in need of special attention. Sofitee missteps of counsel have already been
detailed above, namely, his numerous failed attempts to file the motion papers on time. The
deficiencies of Defendants’ cowal’s filings included splittig up exhibits to a declaration
among several entriesgeDkt. Nos. 24-26), selecting the wrong event or document name for
an entry, ¢eeDkt. Nos. 23, 28-29, 31, 33), and failing to file at all some documents cited by
Defendants in support of their Motiosge supranote 4. When Defendanfinally did sort out
their ECF filing, they submitted an oversizeébin violation of the Court’s individual
practices, geeDkt. No. 33), and Plaintiffs moved to $teithe papers of Dendants as violating
the Court’s individual rule and for untimelinesss¢eDkt. No. 34). Defendants’ counsel, Mr.
Wisham, apologized for the mistalgtating that “[tjo be quite hosewith [the Court], [he] was

unaware of the page limitation,” (Letter fraielton K. Wisham, Esq., to Court (May 2, 2016)
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(Dkt. No. 35)), and sought leave to file an amended bseg {d). The Court granted the
request, although it noted that theividual practices are clear t¢ime page limits and that the
scheduling order specifically reminded courtbal there were stt page limits. $eeDkt. No.
37.) Plaintiffs shortly theretdr sought an extension tthaav them time to respond to
Defendants’ new brief, as under the origisetheduling order, Plaintiffs’ opposition brief was
due the same day as Defendants’ amended bfeeDkt. No. 38.) The exact language of the
request was as follows: “Accordingly, the pldifstirespectfully request #t the Court grant the
plaintiffs until May 30, 2016 to respond to tiefendants’ motion once it is finally fully
submitted.” GSeeletter from David Thompson, Esq., @ourt (Dkt. No. 38).) The Court
granted the extensionSéeDkt. No. 39.)

A few days later, Defendants finally filékdeir amended brief, now in compliance with
the Court’s rules, but more problems arosefebaants did not file an opposition to Plaintiffs’
original Motion and accompanying papers (which haen timely filed). Plaintiffs pointed this
out in a letter to the Court, king that the Court deem Defendsgirfilings complete and bar any
further submissions by Defendant&e€Dkt. No. 41.) Defendants’ counsel’s response, styled
as an “Opposition to Plaintiff's [sic] requestnying Defendants’ Right to File Reply Opposition
to Plaintiff's [sic] Partial Summary Judgmig’ was nothing short of incredibleS€eletter from
Welton K. Wisham, Esq., to Court (May 23, 2016) (“Wisham Letter”) (Dkt. No. 43).)
Defendants’ counsel, ostensibly quoting friira Court’s endorsement on Plaintiffs’ letter
granting them additional time to respond to Defersldrglated brief, insisd that “reply motion
for Summary JudgmenResponses were due by May 30, 2016. The order is clear that
responses are due on May 30, 2016, as oppodddyd 3, 2016, thus extending the time for

both parties, including the defendants, to file responses by May 30, 2@&®"idat 1.)
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Defendants’ counsel again referedan the letter the use of the word “responses,” and claimed
that he relied “in good faith” on ¢éhplain meaning of the wordésponses.” But if Defendants’
counsel was quoting from an order of the Gextending the time for “responses,” the Court
cannot find such an order inethhecord. The memo endorsement allowing Plaintiffs additional
time to respond to Defendants’ Motion said simply, “Grante&&eDkt. No. 39.) And the
language in Plaintiffs’ letteregking the extension made cléaat the only extension being
sought was with respect to Plaintiffs’ resporeeing to the fact that Defendants had not filed
timely motion papers.
Defendants’ counsel went on to say:
It appears clear tihis office that the order extding time for responding to
motions for summary judgment was extethdeom the original date to response
[sic] by May 13, 2016. To view the Court oraes requested by the Plaintiff would
have made Defendant’s [sic] motion Burmmary judgment and Defendant’s [sic]
response to Plaintiff's [sic] partial mion for summary judgment due on May 13,
2016. Surely this was not theent of this honorable Court.
(Wisham Letter 1.) The Court does not urstiend why Defendants’ counsel thought it
objectionable for the Court to require him iie his (past-due) motion papers and respond to
Plaintiffs’ Motion on the same day. Defendardsunsel, by failing to timely file his own
motion papers, was not entitled to additional time to respond to Plaintiffs’ Motion.
Nevertheless, the Court granted Defendarisinsel’s request for additional time, and
Defendants were given an additional 14sito respond to Plaintiffs’ Motion.SeeDkt. No. 44.)
This instruction, however, once again proveiailt for Defendants’ counsel. When the
response was filed, it was titled and docketed “Reply Memorandum of Law in Further

Support” of Defendants’ Motion, instead of thgposition to Plaintiffs’ Motion that should have

been filed. $eeDkt. No. 45.) Moreover, instead sétting forth, in a separate document,
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Defendants’ response to Plaffgi Rule 56.1 Statement, Defendants included those responses as
part of their brief.

It is the duty of the Court tdecide these Motions on thacts and the law, and that is
what the Court will do. But couakhave an obligation to follothe rules of tb Court and to
meet deadlines. Here, the conduct of Deferdd@oiunsel resulted in Defendants receiving an
extra 24 days to respond to Plaintiffs’ Motion beyond the time permitted in the scheduling order
and beyond the time given to Plaintiffs. Acamunsel’s disjointed, iproperly labeled, and
incomplete filings have largely served tokadhese already complex Motions even more
complex. Defendants’ counsel is reminded #ildlitigants, even thasproceeding pro se, are
expected to file timely and complete submissithvad comply with the rules of the Court, and
Counsel’s professed ignorancetloé rules is no excuse, and perhaps makes his transgressions
even more unsettling.

II. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawstkiere is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo®aot”v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)

(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
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exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (3¥.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Cofgo. 13-CV-230, 2014 WL 1386633, at
*2 (S.D.N.Y. Apr. 9, 2014) (same). “However, &inthe burden of proof at trial would fall on
the nonmoving party, it ordinarily is sufficient for thevant to point to a lack of evidence to go
to the trier of fact on an essential elementhef nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissieVidence sufficient to raise a genuine issue
of fact for trial in order tavoid summary judgment.CILP Assocs., L.P. v.
PricewaterhouseCoopers LIL.P35 F.3d 114, 123 (2d Cir. 2013) (alteration and internal
guotation marks omitted). Further, “[t]o surgia [summary judgment] motion . . . ., [a
nonmovant] need[s] to create more than a ‘pieyaical’ possibility thahis allegations were
correct; he need|[s] to ‘come forvaawith specific facts showing that there is a genuine issue for
trial,” Wrobel v. County of Erjé92 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586—-87 (1986)), and “cannot
rely on the mere allegations orrdials contained in the pleading$Valker v. City of New York
No. 11-CV-2941, 2014 WL 1244778, at *5 (S.D.NMar. 26, 2014) (internal quotation marks
omitted) (citing, inter aliawright v. Goord 554 F.3d 255, 266 (2d Cir. 2009) (“When a motion
for summary judgment is properly supported by doents or other evidentiary materials, the
party opposing summary judgment may not mere$f on the allegatiora denials of his
pleading . ...")).

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep’t of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (intergabtation marks omitted). At summary

judgment, “[t]he role of the court is not to résodisputed issues o&ét but to assess whether
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there are any factual issues to be trierdd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litiyo. M21-88,
2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) ('88mThus, a court’s goal should be “to
isolate and dispose of factually unsupported clain@&heva Pharm. Tech. Corp. v. Barr Labs.
Inc., 386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks omitted) (queilogex Corp.
v. Catrett 477 U.S. 317, 323-24 (1986)).

B. Analysis

Plaintiffs have raised a number of clairmsme which are brought pursuant to 42 U.S.C.
§ 1983 and arise under the Constitution, and some of which are based on New York state law.
Defendants have moved for summary judgment on all claims, and Plaintiffs have moved only for
partial summary judgment with respect toudts | (Fourth Amendmeiilegal search and
seizure), Il (Fourth Amendment false arrest)(Fourth Amendment faike to intervene), IV
(state law false arrest), and VIII (respondeat superi@g@eNlem. of Law in Supp. (“Pls.’
Mem.”) 1 (Dkt. No. 22).) The Couwtill thus examine each claim in turn.

1. Fourth Amendment Warrantless Search and Seizure

Plaintiffs’ claims stem largely from the Fourth Amendment, and the most fundamental
claim here is that Defendants’ unlawfuéntered the Apartment without a warrant and
subsequently “seized” the occupants of the Apantim As there is no dispute that the occupants
were expressly told 8y could not leavesgeSexton Tr. 48-49; K.M. Tr. 14; Marrow Tr. 6;
Vaughn Tr. 7-8), and were thus “seized” witttie meaning of the Fourth Amendmesdge
Cowan ex rel. Estate of Cooper v. Bregh2 F.3d 756, 763 (2d Cir. 2003) (“[A] Fourth
Amendment seizure occurs ‘whtrere is a governmental termiiwan of freedom of movement

through means intentionally applied.” (emphasis and some internal quotation marks omitted)
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(quotingCounty of Sacramento v. Lewi23 U.S. 833, 844 (1998)pee also Michigan v.
Summers452 U.S. 692, 696 (1981) (lihg that there was a saiz where “the record
demonstrate[d] that [the] respomd@&vas not free to leave thegonises while the officers were
searching his home”)sée alsdPls.’ 56.1  155), the only disputerbas whether the entry into
the Apartment and the officers’ occupation andwgeipursuant to that egtwas in violation of
the Fourth Amendment.

“It is a basic principle of Fourth Amendntdaw that searches and seizures inside a
home without a warrant areqggumptively unreasonablePayton v. New Yorld45 U.S. 573,
586 (1980) (internal quotation marks omitted). Newadss, as “the ultimate touchstone of the
Fourth Amendment is ‘reasonableness,’ the warrant requirement is subject to certain
exceptions.”Brigham City v. Stuaytt47 U.S. 398, 403 (2006). ©such exception is where
“the exigencies of the situation’ make the needs of law enforcement so compelling that the
warrantless search is @gtively reasonable underetf-ourth Amendment.Mincey v. Arizona
437 U.S. 385, 394 (1978) (quotiMrDonald v. United State835 U.S. 451, 456 (1948)). A
second exception is the emergency aid exceptvbich allows law enforcement officers to
“enter a home without a warrattt render emergency assistancarnanjured occupant or to
protect an occupant from imminent injuryMichigan v. Fisher558 U.S. 45, 47 (2009) (internal
guotations marks omitted). Finally, a warrantlesarch may be justified on the ground of
consent, as “it is no doubt reamble for the police to condugtsearch once they have been
permitted to do so.’Florida v. Jimengp500 U.S. 248, 250-51 (1991). Because Defendants

invoke all three of these exceptions tBourt will address each in turn.
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a. ExigentCircumstances

When police officers seek to justify a iantless search ondlbasis of exigent
circumstances, they need “probable cause pligeekcircumstances in order to make a lawful
entry into a home.Kirk v. Louisiana 536 U.S. 635, 638 (2002). Indbusituations, “the burden
is on the government to demonstrate exigacuanstances that overcome the presumption of
unreasonableness that attachealltavarrantless home entriesWelsh v. Wisconsid66 U.S.
740, 750 (1984). The Court will address firstatiter there was probable cause to enter and
search the home, and second whether exigentrogtances existed to justify the warrantless
search and seizure.

i. ProbableCause

Probable cause to enter a home exists whee théa fair probability that contraband or
evidence of a crime will beotind in a particular place.lllinois v. Gates 462 U.S. 213, 238
(1983). “[P]robable cause idflaid concept—turning on thesaessment of probabilities in
particular factual contexts—not relyd or even usefully, reduced tneat set of legal rules.”
Id. at232. “While probable cause requires momntl ‘mere suspicion,” of wrongdoing, its
focus is on ‘probabilities,” not ‘hard certainties Walczyk v. Rip496 F.3d 139, 156 (2d Cir.
2007) (citation and internal qudian marks omitted). Thus, essessing probable cause, the
Court “must look to the factual and practical considerations of ewelifdan which reasonable
and prudent men, not legal technicians, atd.”(internal quotation marks omitted). “Probable
cause must ‘exists of the time of the searth United States v. Keitd83 F. Supp. 3d 427, 432
(S.D.N.Y. 2016) (quotindynited States v. Raymondé0 F.3d 105, 114 (2d Cir. 2015))t has

long been recognized that, where there is spude as to what facts were relied on to
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demonstrate probable cause, thistexice of probable cause ig@estion of law for the court.”
Walczyk 496 F.3d at 157.

Defendants offer a host of reasons why exigecumstances existed at the time of the
warrantless entry, but with respéatprobable cause, they offer pithat “[t]he search was made
based on the officer’s [sic] reasonable beliet uspects were inside the premiseS&éeDefs.’
Mem. of Law in Supp. of Their Mot. for Sumih. (“Defs.” Mem.”) 13 (Dkt. No. 40).) This
conclusory statement is unsupported by the record.

The facts relevant to probable cause areelgrgndisputed: shots wefired near 70 West
Third Street, some witnesses saw three individeialer a white minivan and depart the scene, a
minivan matching the description offered by thithesses and beag a broken windshield
similar to the one described by withesses was located near the House, the engine of the
minivan was still warm, and the officers believbdt the owner of the minivan resided in the
Apartment. These facts would certainly gargy reasonable officer incentive and cause to
investigate the involvement, if any, of the indivédisiin the minivan with the shooting. But that
is a distant cry from establishing thdticers had probable cause to believe #ratone in the
Apartmentcommitted a crime, or that there was evidence of a crime in the Apartment. As far as
the officers knew, the individuals entering the minivan were meavighesses or victims fleeing
the scene of a dangerous shooting.

The only evidence that any of the occupanéy have been involved in the shooting was
the eyewitness statements thab tfl@r three) black masenear the scene of the shooting entered a
white minivan. Defendants make much of the fhat the white minivan had distinctive damage
to the rear windshield and that the engine of the vehicle was still waeeD¢fs.” Mem. 10

(citing Sexton Tr. 15-17).) But while this waglpa&ps strong evidence that the minivan parked
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at the House (or at an adjacent drivewayds the same one seen nigar area of the shooting,
there was no evidence that thdividuals who fled the scemnveere actually involved in the
shooting, or in what residence they lived or were staying. None of the callers to 911 reported
seeing the individuals who entered the wami carrying a weapon, and the only caller who
suggested that he might have actually seeshbeting (although the record is far from clear that
he did see any actual ginef) referenced two black males, made no mention of them entering
the white minivan. $eeDispatch Recording.) Defendants haited no case law, and the Court
is aware of none, suggesting ttia@ mere fact that individuatse spotted in the same general
area as a shooting (at which other individwedse also seen) givemlice officers probable

cause to search the home of those individuals o surprise, then, that the district attorney
ultimately elected not to seek a warrantlosa ground that no probable cause exist&ke(

Sexton Tr52.)

As Plaintiffs concede seeMem. of Law in Opp’n (“PIs.Opp’n”) 11 (Dkt. No. 47)),
officers might have had reasonable suspiciostap the white minivan and ask questions of the
occupants, but that does not ldadhe conclusion that probabtause to search the Apartment
existed. Moreover, while officers became awaree(afpeaking with Brenda) that the registered
owner of the minivan, Nigeria, resided in thpartment, they did not have any additional
information suggesting that the individuals wdlimmbed into the minivan at the scene of the
shooting were in the Apartment at that momer even lived at the ApartmentSgeSexton Tr.

22-23))

® As discussed above, Plaintiffs contend, consistent with the dispatch recording in
evidence, that Gregorio reported finding thmivan parked at 324 South Second Avenseg(
Dispatch Recording), while Defdants contend, consistent wiBinegorio’s police report, that
the minivan was parked at 328 So&econd Avenue (the Home3e€Gregorio Report). This
dispute is immaterial for the guwse of deciding the pending Motions.
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There are no “rigid rules, bright-line tests, [or] mechanistic inquiries” to determine
whether probable cause exists to search a hétegida v. Harris, 133 S. Ct. 1050, 1055
(2013). But “probable cause requires mibi@n a ‘mere suspicion’ of wrongdoingUnited
States v. Koneéb91 F. Supp. 2d 593, 605 (S.D.N.Y. 2008) (quottages 462 U.S. at 231). The
mere fact that individuals were seen emg minivan and leavinpe area where a shooting
just occurred does not, without more, give ts@robable cause to enter and search the
Apartment on a hunch those indluals might be living there.

ii. ExigentCircumstances

Assuming, however, that Defendants couli@elssh probable cause to search the
Apartment, there remains the question of wheéixggent circumstances existed to justify the
warrantless intrusion.

“The essential question in determining whether exigent circumstances justified a
warrantless entry is whether law enforcement ageats confronted by an gent need to render
aid or take action.Loria v. Gorman 306 F.3d 1271, 1284 (2d Cir. 2002) (alteration and internal
guotation marks omitted). The Supreme Coustidantified a number of situations where
exigent circumstances justifyarrantless entry into a home, including where officers are
engaged in “hot pursuit” of a fleeing suspectvrere officers need to prevent the imminent
destruction of evidenceSeeMissouri v. McNeelyl33 S. Ct. 1552, 1558-59 (2013). For its
part, the Second Circuit has aé six factors to consider wh assessing whether exigent
circumstances existed at the time of a warrantless search:

(1) the gravity or violent nature of thaffense with which the suspect is to be

charged; (2) whether the suspect is reasonably believed to be armed; (3) a clear

showing of probable cause to believe that the suspect committed the crime; (4)

strong reason to believe that the suspgch the premisebeing entered; (5) a

likelihood that the suspect will escapenidt swiftly apprehended; and (6) the
peaceful circumstances of the entry.
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United States v. MacDongl816 F.2d 766, 769—70 (2d Cir. 1990) (alteration and internal
guotation marks omitted) (citing, inter al@orman v. United Stateg35 F.2d 385 (D.C. Cir.
1970)). These factors “are intended not asxraustive canon, but as an illustrative sampling of
the kinds of facts to beaken into account.’ld. at 770.

Defendants argue that exigent circumstameg® present for a number of reasons, none
of which finds support in the record. First,fBredants argue that tHieot pursuit” doctrine
justified their entry into the ApartmentSé€eDefs.” Mem. 13.) The hot pursuit doctrine was first
enunciated by the Supreme CourtWarden v. Hayder887 U.S. 294 (1967), wherein the Court
held that a warrantless entry into a home waisigs where police officersvere informed that a
suspect in an armed robbery had entered theehjost five minutes before they arrive8ee id.
at 298. The rationale of this rule was expounded dmited States v. Santand27 U.S. 38
(1976), wherein the Court held that “a suspecy mat defeat an arresthich has been set in
motion in a public place . . . by the expadi of escaping ta private place.”ld. at 43. As
Plaintiffs point out, $eePls.” Opp’n 15), there was no pursuitdano attempt to effect an arrest
in a public place. Officers were canvassing the srsaarch of a minivan that had been spotted
near the scene of the crime; they were not urspit” of any particular suspect. While officers
reasonably wanted to locate thecupants of the minivan wigome expediency, that does not
transform an investigative sweepa neighborhood into a “hot pursuit” of a known suspect.
Indeed, in bottWardenandSantanapolice officers were not merely searching for possible
suspects, but were in actual pursuit of known icrails who had retreated to the safety of a home
to escape arresGee Santanal27 U.S. at 39—4Marden 387 U.S. at 298. The circumstances
here are a far cry from those that justify invioma of the hot pursuit doghe, particularly in

light of the fact that Plaintiffs were t&ned in the privacy of the Apartmeriee Molina v. City

28



of Elmira, No. 12-CV-6310, 2015 WL 1643280, at *10 (OWN.Y. Apr. 13, 2015) (denying
summary judgment to the defendants where thafdfaalleged that the arrestee “was within the
home when the arrest begarByeitbard v. Mitchell 390 F. Supp. 2d 237, 248 (E.D.N.Y. 2005)
(“The Second Circuit has generally fouBdntan&s reasoning inapplicable when the arrestee
attempts to stay within his or her home.” (citingyia v. Gorman 306 F.3d 1271, 1286 (2d Cir.
2002);United States v. Reg872 F.2d 412, 423 (2d Cir. 1978)).

Next, Defendants contend that exigent circumstances existed “based on law
enforcement’s needs to prevent the imminestrdetion of evidence.(Defs.” Mem. 14.)

Indeed, a warrantless search may be justifiethbyneed ‘to prevent the imminent destruction
of evidence.” Kentucky v. King563 U.S. 452, 460 (2011) (quotiBgigham City 547 U.S. at
403). This exception may be invoked where “thereompelling need for official action and no
time to secure a warranfyicNeely 133 S. Ct. at 1559 (internal gatibn marks omitted), and in
determining whether the exigencies justified fearch, the Court must “balance the privacy-
related and law enforcement-related concerns to determine if the intrusion was reasonable,”
lllinois v. McArthur, 531 U.S. 326, 331 (2001).

Aside from the unsupported assertion thgh¥ warrantless entry and search in the
instant case was reasonable and within the exceptiomarrant requirement [sic] of the Fourth
Amendment,” (Defs.” Mem. 14), Defendants have offered no reason why it would have been
reasonable for officers to assume that destructi@vioience was imminent. This issue is partly
tied to the question of probable cause, as asamable officer couldave concluded that
destruction of evidence was immirien the absence of probable cause to believe that there was
even evidence of a crime at the Apartmevibreover, the destructh of evidence exception

applies most naturally to those circumstances &harcotics or some other easily destructible
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piece of evidence is at issue,dontrast to the firearms thafficers perhaps hoped they would
find here. See Rogers v. Apice]l606 F. Supp. 2d 272, 290 (D. Conn. 2009) (“[T]he evidence
thought to be in Unit K-3—clothes, weapom&laammunition, and proof of [the suspect’s]
occupancy—are, unlike the marijuana at issudarthur, not as easily destroyed, putting at
issue whether [the officerfasonably could have feared evidence destruction . se€)also
King, 563 U.S. at 461 (“Destruction of evidence esprobably occur most frequently in drug
cases because drugs may be easily destroy#ddiyng them down a toilet or rinsing them
down a drain.”). Without any argumentatiwom Defendants, or any testimony from the
officers, the Court will not speculate on the dedtibility of firearms; suffice to say, in the
absence of a compelling reason otherwise, the Condtisclined to conclude that the mere fact
that officers suspect (reasonablyunreasonably) that firearmsay be located within a home
obviates the need for a search warrant.

To the extent they are relevant, the factors set forihaicDonalddo not support a
finding of exigent circumstances. First, the cdfis had no strong reason to believe that anyone
in the Apartment would be charged with a sericse, as they did not have evidence that any
of the occupants of the white minivan werguatly involved in the shooting. For similar
reasons, the officers had no reasoedddlief that any of the oapants were armed, given that no
witness described seeing thecapants of the minivan carrying a gun, and, in fact, no witness
gave firm testimony that they even saw a fireand there was, as set forth above, no probable
cause to believe that any of the occupanisrigted a crime. And while the officers were
perhaps justified in believing that the occupants of the minivan were somewhere in the House,
they did not know which apartment specifigathor did they haveeason to identify the

occupants of the minivan as “suspects.” Furthermore, there was no reason for the officers to
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believe that anyone in the Apartment would esdé not swiftly apprehended. Finally, the
circumstances of the entry were largely pealceThese factors weigh strongly against finding
exigent circumstances, and confitihe Court’s holding that no exigent circumstances existed at
the time of the entry, search, and seizure.

Finally, although arguably not falling within the scopeegigent circumstances,
Defendants argue that “where a responsibly prudent officer is warranted in the circumstance of a
case to believe that his safety or that of mthe endanger [sic], he may make a reasonable
search for weapons of the person, . . . regardlestether or not he has probable cause to arrest
that individual for a crimé. (Defs.” Mem. 14-15 (citingerry v. Ohig 392 U.S. 1 (1968).)
Defendants’ argument is as perplexing as it is wrong.

This case does not involveTarry stop—this not a circumstance where a police officer
“approach[ed] a person for purposes of inveding possibly criminabehavior even though
there [was] no probable cause to make an arr@srty, 392 U.S. at 22. Plaintiffs have not
argued that, once inside the Apartment, officers were not permitted to determine whether
individuals known to have possessed weaponsipést were, at thatoment, armed. Instead,
the question is whether offtrs had the authority emterthe Apartment in the first place and
whether their search of the Apartment and seinfithe occupants wene violation of the
Fourth Amendment. Simply pulerry does not apply here astiitial search was of a
residence, andlerry does not answer the question of Wisetthat search was lawful from its
inception.

To the extent Defendants mean to arguetthgit sweep of the Apartment was justified
pursuant taMaryland v. Buie494 U.S. 325 (1990), that case is inapposite. There, the Supreme

Court held that “as an incidetd [an] arrest,” officers ma “as a precautionary matter and
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without probable cause or ressble suspicion, look in closeand other spaces immediately
adjoining the place of arrest from which atack could be immediately launcheduie, 494
U.S. at 334. While the Second Circuit has mestricted protective sweeps to only those
situations in which anreest has been effectezke United States v. Mille430 F.3d 93, 98 (2d
Cir. 2005), it has held that “[w]here no othmrrpose is being pursues sweep is no different
from any other search and, therefore, requaresrrant, exigency, or authorized consent,”
United States v. Hassqdi31 F.3d 79, 88 (2d Cir. 2011). Thus, as there was no warrant, no
exigent circumstances, and no valahsent to search the Apartmeseé¢ infrg, the protective
sweep doctrine is inapplicable in this circums&nBecause the initial entry into the Apartment
was unlawful, any subsequent protective sweegearch conducted pursuant to that entry cannot
be justified on the doctrine set forthBuieandHassock And, in any event, even if Defendants
were correct that they weemtitled to conduct a sep of the Apartment pursuant to eitfierry
or Buig, that does not explain the officers’itmued presence in the Apartment for
approximately four hours or tleizure after initial entry intand sweep of the Apartment.
Moreover, while it is tru¢hat a “warrant to seardbr contraband founded on probable
cause implicitly carries with it the limited authority detain the occupants of the premises while
a proper search is conducte8fimmers452 U.S. at 705, and thaetiefore, “[a]bsent special
circumstances, the police . . . have the authtwityetain occupants of premises while an
authorized search is in progresgyamlless of individualized suspiciorRivera v. United States
928 F.2d 592, 606 (2d Cir. 1991), those principlesrapplicable here because the officers had
no authority to conduct the underlying seasd® Calderon v. City of New Yod38 F. Supp. 3d
593, 610 (S.D.N.Y. 2015) (“[T]he principle thafficers may detain the occupants of the

premises while a proper search is conducted doeavalil [the] defendants, because [the
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plaintiff] has adequately pled that the search was unlawful, and detention during the execution of
an unlawfully obtained search warrant if@gable under § 1983.” (citation and internal
guotation marks omitted)partial reconsideratiorgranted on other ground2015 WL 6143711
(S.D.N.Y. Oct. 19, 2015Green v. City of Mount Vernp86 F. Supp. 3d 263, 294 (S.D.N.Y.
2015) (holding that once “the selarwas no longer constitutiorfatthe continued confinement

of [the plaintiff] during that unconstitutional&eh was no longer constitutional, nor could a
reasonable officer think otherwise”). And, inyaevent, the facts do nshow that the officers
detained the occupants of the Apartment waiferoper search” waaducted, but instead that
the occupants were detained for several hours wHilgers waited to hear whether the district
attorney would even attempt poocure a search warrarsee Muehler v. Men&44 U.S. 93,

101 (2005) (holding, in the context of a detentifected during a search, that “a lawful seizure
can become unlawful if it is prolonged beyond tihee reasonably required to complete that
mission” (internal quotation marks omittedge alsdHines v. City of AlbanyNo. 06-CV-1517,
2011 WL 2620381, at *11 (N.D.N.Y. July 1, 2ZD1(denying summary judgment to the
defendants where the plaintiffisd alleged that they “webeing detained pending the
application for as well as the execution of, a seanarrant,” and noting additional factual
issues about the length of the ddien that requirg a factfinder)aff'd, 520 F. App’x 5 (2d Cir.
2013). Defendants’ contention, again, represedtparture from existing law. Accordingly, in
the absence of both probable caasd exigent circumstancdke officers’ warrantless entry

into the Apartment cannot besfified by the exception carved out for exigent circumstances.

b. EmergencyAid

Defendants additionally contemigat the warrantless entry and seizure were justified

because the officers “were faced with an emergsiiagtion,” ostensibly related to the need to
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provide emergency aid.SéeDefs.” Mem. 13.) A warrantlesearch may be justified by the
emergency aid doctrine, which holiflat “[tlhe need to protect @reserve life or avoid serious
injury is justification for whatvould be otherwise illegal abseant exigency or emergency.”
Brigham City 547 U.S. at 403 (internal quotatiorarks omitted). “Accordingly, law
enforcement officers may enter a home withowbarant to render emergency assistance to an
injured occupant or to protect aoscupant from imminent injury.’1d.®

At the time the officers entered the Apaetmh, they had no knowledge that anyone had
been shot, much less that anyone in the Apartment had beenSéebispatch Recordingsee
alsoPIs.” 56.1 § 78.) There is no evidence thaewthe officers arrived at the House, they
detected any signs of injury—blood, bullet holessings, etc. And while Defendants contend,
in their Rule 56.1 response, that the officers “heasonable belief thatehe might have been a
victim at [the House] where . . . [D]efendantsiid the minivan with its engine still warm, based
on the fact that the police recaed three 9 mm shell casingsthe scene of the shooting and the
undisputed fact that several shots had beed,fi{®efs.” Reply § 79), th mere fact that the
occupants of the Apartment were near the sceaeshboting is hardly suffient to give rise to a

reasonable belief that there was a victim in the ApartnseptUnited States v. Calhquvio. 16-

® While the emergency aid exception is sometimes discussed in tandem with the exigent
circumstances exception to the warrant requirenietiffers in the sense that officers need not
also have probable cause that a crime wasatted in order to invoke the emergency aid
exception.See United States v. Calhquip. 16-CR-92, 2017 WL 1078634, at *5 n.11 (D.
Conn. Mar. 21, 2017) (“[T]he emergency aid doerdiffers somewhat from other exigent
circumstances analyses because it does nossedly involve a suspicn of wrongdoing at the
moment that the police take action, and accagiglirdoes not depend upon probable cause or the
availability of a warrant.”)United States v. William#o. 12-CR-6152G, 2015 WL 429087, at
*Q (W.D.N.Y. Feb. 2, 2015) (“[P]robable causetiie emergency aid context is not reason to
believe a crime is occurring or has been committed, but reason to believe that someone is in need
of aid and there is a compelling need to act.” (internal quotation marks omiggopred by
2015 WL 3454430 (W.D.N.Y. May 29, 2015).
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CR-92, 2017 WL 1078634, at *6 (D. Conn. Mar. 21, 2Qdinding no threat of violence or
emergency where “all of the available evidence ssiggkthat [the defeadht] fired shots at a
differentlocation and then fled to his residencédJjited States v. Paigd93 F. Supp. 2d 641,
647 (W.D.N.Y. 2007) (“[T]he evidence available t@ tholice prior to theientry establishing the
victim was stabbed, during the altercation, viahstarted in front of [the] [d]efendant’s
apartment, the fact that no one saw any potevitim enter the apartmégrthe absence of blood
stains on the street odsgwalk . . . , and the continuationtbé search inside the apartment after
the officers ascertained no victiwas present in the apartment, support the conclusion that
exigent circumstances to aid a victim were nespnt . . . .”). The Second Circuit has made
clear that “groundless, retrosp@e speculation” about the presenof injured third parties does
not give rise to the emergency aid exceptithmited States v. Simmqré61 F.3d 151, 159 (2d
Cir. 2011). As Defendants hae#fered nothing more thagpeculation to support their
invocation of the emergency aid exception, the Conincludes that the exception is inapplicable
here.
c. Consent

Finally, Defendants invoke thmnsent to enter allegediyvgin by Brenda. It is “well
established that while a warrantless searchhafrae is generally unreasonable and therefore
violates the Fourth Amendment, which proscrihegseasonable searches,” an individual may
consent to a search, thbyerendering it reasonableJnited States v. Garcj®6 F.3d 418, 422
(2d Cir. 1995). “For a consent #osearch to be valid, the thiya of the circumstances must
indicate that it was voluntarily given.United States v. Davi®67 F.2d 84, 86 (2d Cir. 1992). It

is the burden of the government to prove “tihat consent was, in fadteely and voluntarily
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given.” Schneckloth v. Bustamont&l2 U.S. 218, 222 (1973n(ernal quotation marks
omitted).

The Supreme Court has held that in casesevimare than one tenant is present at the
time consent to enter a home is sought, conseanhbyenant that is disputed by another present
tenant “gives a police officer no better claiméasonableness in entering than the officer would
have in the absence of any consent at &i€orgia v. Randolptb47 U.S. 103, 114 (2006ee
also Johnson v. City of New Yoito. 05-CV-7519, 2011 WL 2693234, at *2 (S.D.N.Y. June 30,
2011) ("Where one co-tenant gives consent foipthleee to enter, but ather present tenant
objects, the police may not enter to searchThe Court clarified, hoewver, that “a physically
present co-occupant’s stated refusal to peentry . . . render[s] the warrantless search
unreasonable and invalas to him” Randolph 547 U.S. at 106 (emphasis added).

Here, there is no dispute that the occupanitside of Brenda, were vociferous in their
objection to the officers’ entry.SeeSexton Tr. 25, 27, 41, 58yiley Tr. 19-20, 23.) That fact,
however, does not end the inquiry. For one,ydled Rene, although present in the Apartment
at the time of the searciwere not residents.SeePIs.’ 56.1 { 27.) And Sexton testified that at
the time of the entry into the Apartment, hd dot understand Marrow to be a resident of the
Apartment, §eeSexton Tr. 27-28), and the redas silent on whether Sexton or the other
officers knew which of the other occupants wemdents of the Apartment. The ability of a
guest or visitor to challenge the constitutionatifya search of a home depends on the specific
circumstancessee Minnesota v. OlspA95 U.S. 91, 96-97 (1990) (holding that an overnight
guest enjoys an expectationmfvacy sufficient in a home¥ee also United States v. Figld43
F.3d 313, 321 (2d Cir. 1997) (“[A]lny guest, in appriate circumstances, may have a legitimate

expectation of privacy when hetlsere ‘with the permission of sihost, who is willing to share
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his house and his privacyitw his guest.” (quotingdlson 495 U.S. at 99)), and, accordingly, a
visitor “who is merely presentf{#he scene of a search] witlketbonsent of the householder” is
not entitled to challenge a wantless entry into a homsge Minnesota v. Cartegb25 U.S. 83,
90(1998). The officers may haweus reasonably believed thatly Brenda had a reasonable
expectation of privacy in the ha@apand that the other occupaatsild claim no such interest and
therefore could not object to tlficers’ entry into the home.

Even if the officers could have discernedetiter the other occupts had a reasonable
expectation of privacy in the home, the evideronstrued in theght most favorable to
Defendants shows that Brenda, who answereddbe consented to the entry of the officers.
Plaintiffs argue that, in light dRudolph consent to enter a homaust be unanimoussd€ePIs.’
Mem. 10-11), but this conteoh overstates the law. Thec®nd Circuit has not had an
occasion to consider the effectRndolphon the rights of the consmg tenant, but on its plain
terms, the holding iRandolphapplies only to the objecting tenatftat is, a tenant’s objection to
her co-tenant’s consent serves to negate the cooslras to the first tenant, and not as to the
co-tenant (who has consented to the sear8hi Randolptb47 U.S. at 120 (“We therefore hold
that a warrantless searcha shared dwelling for evidence ovbe express refusal of consent by
a physically present residentnret be justified as reasonalale to himon the basis of consent
given to the police by another resident.” (emphasided)). This interpretation accords with the
Court’s reasoning iRandolph There, the Court recognized tloensenting tenant’s interest as
a citizen in bringing crinmal activity to light,”id. at 115-16, and the “co-tenant’s legitimate self-
interest in siding with the police to deflect sugmicraised by sharing quars with a criminal,”

id. at 116, but nonetheless held that “the cooperative occupant’s invitation adds nothing to the

government’s side to counter the force of an dbjgdndividual’s claim tosecurity against the
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government’s intrusion into his dwelling placel” at 115. The Supreme Court’s focus was thus
on the reasonability of the intrusion into an indual’s private area, a focus that resonates with
the Supreme Court’s oft-repeated maxim thia¢ Fourth Amendment protects people, not
places.” Katz v. United State889 U.S. 347, 351 (1967). Therusion into the home,
accordingly, is offensive to the Fourth Amendment because it impinges on an individual’s
expectation of privacy. Theoncern generated by that intrusion is accommodated when the
individual whose interests are at stake constentise entry, regardless of whether other co-
tenants object to the entry and therefoream protected by the Fourth Amendment.
Accordingly,Randolphis best read as applying only t@#le tenants who object to the entry, and
therefore leaves intact the wskittled proposition that an indial who voluntarily consents to
entry by officers forfeits his or her Fourth &A&mdment rights with respect to that entry.

Here, the Parties dispute whether Brenda ewasented to the officers’ entry into the
Apartment. CompareBrenda Tr. 9-10andK.M. Tr. 11-12 with Sexton Tr. 24-25.)
Moreover, it is unclear whether Brenda revikeer consent after érofficers entered the
Apartment, §eeSexton Tr. 41 (testifying that the occupants “were all getting loud as far as—you
know, ‘Get out. Get out of her8)), raising questions as to wther Brenda may prevail on her
Fourth Amendment claim at summary judgmenhwg, in light of thedct that it is unclear
whether officers could have known which of theumants were entitled to object to the officers’
entry, and because there are disputed issuestefialdact with respado whether any of the
occupants consent to the officers’ entry, tloai€ cannot grant summajydgment to either
Party solely on these grounds.

These factual disputes do not, however,tfais Plaintiffs’ Moton. The Supreme Court

has instructed that “[t]he standard for me&asg the scope of a suspect’s consent under the
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Fourth Amendment is that adbjective’ reasonableness—whaould the typical reasonable
person have understood by the exchandgwdsn the officer and the suspectiitneng 500 U.S.

at 251. “An analysis of objective reasorat#ss is governed by the ‘totality of the
circumstances’ standard. If a court finds thatler the totality of the circumstances, it was
objectively reasonable for the officer to believatttine scope of the suspect’'s consent permitted
him to conduct the search thaas undertaken, there is no Fourth Amendment violatibtahdy

v. City of New Rochelld98 F. Supp. 3d 298, 309 (S.D.N.Y. 2016) (some internal quotation
marks omitted)see also Garcigs6 F.3d at 423 (“[T]he ultimatguestion presented is whether
the officer had a reasonable basis for believirag tihere had been caard to the search.”

(internal quotation marks omitted)).

Here, Sexton testified that hasked [Brenda] if [the ofGiers] could come in, and she
agreed.” (Sexton Tr. 25.) Kimg this statement as true, tBeurt cannot conclude that the
“typical reasonable person” could have understhati Brenda’s consent to the officers entering
the entryway of the Apartment included conderdearch other areas of the Apartment, empty
out the medicine cabinet, and remain in the &pant, without allowing any of the occupants to
leave or go to the bathroom unaccompanied, for approximately four HoeesUnited States v.
Santos 303 F. Supp. 2d 333, 342—-44 (S.D.N.Y. 2003) (mgdhat although the defendant gave
consent for officers to enter his apartment, tioaitsent did not give officeithe right to enter or
search the bedroom or living roomnited States v. Romio. 96-CR-607, 1997 WL 1048901,
at *7 (E.D.N.Y. Apr. 24, 1997) (“[The defendantfddnot grant any explicit permission to the
officers to search these areas, nor did he impyysaich consent. He stood directly between the
officers and the rest of his apartment. He didimaite them to sit down or to make themselves

comfortable, and he made no statement or gestatesuggested to them that they could proceed
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any further than the entryway.9f. United States v. Camjl@87 F. Supp. 2d 446, 452

(S.D.N.Y. 2003) (considering whegr consent to enténe apartment extended to other areas of
the apartment). Accordingly, although Brendasirth Amendment rights may not have been
infringed when she allegedly gave consent for &exind the other officers to enter, they were
undoubtedly violated when the officers enteresharof the Apartment for which consent was not
given and when they remained indefinitehdaseized the occupants of the Apartme3ge

Romy 1997 WL 1048901, at *7 (“[I]t was not objectily reasonable for the officers to believe
that [the defendant] had authorizeé #xploratory invasin of his home.”).

It follows, accordingly, that even if the afBrs believed that Brenaeas authorized to
consent to the officers’ entgn behalf of the occupants (because the other occupants had no
legitimate expectation of privacy the premises), that wouitbt justify the search or the
extended occupation of the home. Nor would bleisef insulate the officers from liability for
their seizure of the other occupsnds Brenda surely could notkaconsented to the seizure of
the other occupants on their behalf. Sumnaaslgment on the Fourth Amendment search and
seizure claims is therefore appriape with respect to all Pldiffs occupying the Apartment at
the time of the warrantless search and seizure.

With respect to Vaughn’s detention &amble on the porch of the House for
approximately two hours, the analysis is no diffiéreGamble was no more entitled to detain
Vaughn on the porch of the House than Sexton amdttier officers were entitled to detain the
occupants of the Apartment for the duration of the occupafee. Calderonl38 F. Supp. 3d at
693. Although different issues agisegarding Gamble’s liabilitfor failure to intercede his
claim for qualified immunity, fothe purpose of establishing aufth Amendment violation, the

undisputed facts show that Gamble’s datanbf Vaughn on the porch of the House was
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unauthorized and in violation of Vaughn’'s FluAmendment rights. And, in any event,
Vaughn was detained for approximately two hawithin the Apartment as well, and the analysis
regarding the rights of éhoccupants of the Apartment is therefapplicable to Vaughn as well.
Before turning to the other claims, sonaelgional analysis is rired as to Nigeria
Scott. Nigeria was not present in the Aparttneinen the officers entered and occupied it, and
when she arrived at the House, she was madtial on the porch of the House for some period
of time. SeeNigeria Tr. 16—-21.) With respect to the entry and sweep of the Apartment, Nigeria
was a resident of the Apartmerge€Vaughn Aff. § 34), and so her Fourth Amendment rights
were implicated by the officers’ entry into tApartment. But Nigeria was not present in the
Apartment to object or consent to the entry ef dfficers, and so different issues arise with
respect to Nigeria. Specifitg the Court must inquire wheth8renda was entitled to consent
to the search of the Aparémt on Nigeria’s behalf.
In the Second Circuit, “a third party’s consenll validate a search gflaces or items in
which another maintains a privacy interest if tvamditions are satisfiedhe third party had (1)
access to the area searched, and (2) either (a) aoraathority over the area; or (b) a substantial
interest in the area; or (c) permission to gain access to the &ie#i€d States v. Snypé41l
F.3d 119, 136 (2d Cir. 2006) (alteration and intetpadtation marks omitted). “The consent of
one who possesses common authority over the pesnss/alid as against absent, nonconsenting
persons with whom the authority is shareangino v. Incorporated Village of Patchogue9
F. Supp. 2d 205, 243 (E.D.N.Y. 2010) (citidgited States v. Matlo¢k15 U.S. 164, 170
(1974)),partial reconsideation granted814 F. Supp. 2d 242 (E.D.N.Y. 2011). Even if a party
lacks actual authority to consent, “he still may happarent authority toonsent to the search.”

Moore v. Andrenp505 F.3d 203, 209 (2d Cir. 2007). The tetiee of apparent authority “must
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be judged against an objectiverstard: would the facts availaltie the officer at the moment
warrant a man of reasonable caatin the belief that the congery party had authority over the
premises?”lllinois v. Rodriguez497 U.S. 177, 188 (1990) (alteoan and internal quotation
marks omitted).

The Court is not prepared to decide wheBwnda had actual or apparent authority to
consent to the officers’ entry into the homeNigeria’s behalf, althougthere is a strong case
that a reasonable officer coutdve believed her to have sualthority. Instead, Defendants’
liability with respect to Nigeria may be decidadply on the basis thahe was detained outside
her home for some time. As set forth abdaewarrant to search faontraband founded on
probable cause implicitly carries with it the lisuit authority to detain the occupants of the
premises while a proper search is conduct&linmers452 U.S. at 705 (1981) (footnote
omitted). But, as discussed, a “proper search” was never conducted here. And while the
Supreme Court ifilinois v. McArthur, 531 U.S. 326 (2001), heldathpolice officers could
reasonably restrict a suspedarfr entering his home while offers sought a warrant, the Court
based that holding on the existerof exigent circumstances, ndymehe very real possibility
that the suspect, who knew the officers wereking a warrant to search for drugs, would
dispose of the drugs if allowed to enter the ho®ee idat 330-33. But here, there was no
reason for officers to believe that the dedinrcof evidence was imminent, and certainly no
reason to believe that Nigeria, who had not dwesn driving the minivan at the time of the
shooting and was not at the Apartment when ffieeos arrived, intended to participate in that
supposed destruction. And, unlikeNftArthur, the district attorney here ultimately did not even

seek a warrant.
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Moreover, as discussed above, no reasorabter could haveonstrued Brenda’'s
consent to the officers’ entry into the Apartrhas granting them carte blanche to search and
occupy the Apartment for four hours. Thusgew Brenda was authorized to consent on
Nigeria’s behalf, her consent ertied only to the initial entrygnd Nigeria’'s Fourth Amendment
rights were thus violated whehe officers searched other arefshe Apartment and remained
in the Apartment.See Santes803 F. Supp. 2d at 342—-44 (holding that although the defendant
gave consent for officers to enter his apartmibat, consent did not givefficers the right to
enter or search the bedroom or living room).

As the seizure of Nigeria on the porch visas$ justified pursuarto any applicable
exception to the warrant requirement, and the scope of Brenda'’s alleged consent did not extend
to the search and occupation of the Apartmsmmmary judgment in favor of Nigeria is
appropriate on this claim.

Accordingly, except for those Defendants to whom qualified immunity attasbes,
infra, Plaintiffs are entitled to summary judgment on their claim under § 1983 for an illegal
search and seizure in violation of the Fourtheliiment. Damages will be determined at a later
date.

2. False Arrest

Plaintiffs have brought twgypes of false arrest claims, one under the Constitution and
one under state lawséeCompl. 11 64—-66, 74—-80), and haveuwad for summary judgment
under both.

a. Merits of Claims

“A [8] 1983 claim for false arrest is substiatfly the same as a claim for false arrest

under New York law.”Jenkins v. City of New Yqrk78 F.3d 76, 84 (2d Cir. 2007). “The

43



common law tort of false arrest is a speciefatse imprisonment,” and under New York law,
the elements of a false imprisonment claim ¥ the defendant bkended to confine the
plaintiff, (2) the plaintiff was conscious of tlkenfinement, (3) the plaintiff did not consent to
the confinement and (4) the confinermhems not otherwise privileged.Singer v. Fulton Cty.
Sheriff 63 F.3d 110, 118 (2d Cir. 1995) (alterataord internal quotation marks omitted).

“The existence of probable cause to arcesistitutes justification and is a complete
defense to an action for false arrest, whetheraction is brought undstate law or under
§ 1983.” Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996) (citation and internal quotation
marks omitted). “[P]robable cause to arrest exists when the officers have knowledge or
reasonably trustworthy informan of facts and circumstancestlare sufficient to warrant a
person of reasonable caution in the belief thatperson to be arrested has committed or is
committing a crime.”Gonzalez v. City of Schenectad®?8 F.3d 149, 155 (2d Cir. 2013)
(emphasis and internal quotation marks omitted).

False arrest claims under both § 1983 and Nerk law “may be complete without
either a formal arrest or a detention until the subject is arraigriabkf v. Doherty944 F.2d 91,
96 (2d Cir. 1991). Thus, an arrest “may occur a@¥/éme formal words of arrest have not been
spoken provided that the subjéstestrained and his freedommbvement is restricted.ld. at
98. While the Court has already conclddleat an unlawful seizure took plaseg suprathat
does not necessarily answer the question of whatfese arrest also toghace, as “[w]hether a
seizure is an arrest or a [sioprely an investigatory detention, depends on the reasonableness of
the level of intrusion under thetédity of the circumstances.ld.; see also idat 97-98 (“[J]ust
as not every encounter between a citizen angdhee is a seizure, not every seizure is an

arrest.” (citation omitted)). To determine @ther an unlawful detention amounts to a false
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arrest, “[e]ach case must be considered on its merits, based on the information available to
the police throughout the imieal of detention.”Peterson v. County of Nass&95 F. Supp.

305, 314 (E.D.N.Y. 1998). In assessing whethdetention amounts to a false arrest (as
opposed to a mere investigative détam), courts generally consider

the amount of force used by police, the nfecuch force, . . . the extent to which

the individual’s freedom of movement wastrained, and in pacular such factors

as the number of agents involved, whetiner target of the stop was suspected of

being armed, the duration of the stop, andotigsical treatment of the suspect. . . .
United States v. Pere886 F.2d 633, 645 (2d Cir. 1993) (citations omitted).

There is thus no bright-line rule fortéemining when an unlawful investigatory
detention transforms into a false arrest, butd¢hse does not requirayanuanced judgment to
that effect. With respetd the factors set forth iRereg the occupants’ freedom of movement
was restrained to the Apartmdand the occupants could onfyove about the Apartment if
escorted by an officer), there were at tesas officers present in the Apartmergeé€Sexton Tr.
51), and the duration of the detention was sigaifi—four hours, in thease of Plaintiffs who
were in the Apartment. Indeed, a detentiansiach a significant ped of time, where the
Parties agree that the occupantsen®ot free to leave the premissesd were in fact escorted to
the restroom by officers, unquestionably amounentarrest within the meaning of New York
law and § 1983 See Berk v. City of New Yoi¥o. 13-CV-3917, 2015 WL 7162239, at *5
(S.D.N.Y. Nov. 9, 2015) (“[T]he algation that [the officer] restir@ged [the plaintiff] while the
Adult Protective Services officials interviewed her mother appears to state a claim for false
arrest, as there is no indicatiorathhe restraint was privileged. astro v. NarcisseNo. 12-
CV-1535, 2015 WL 2342401, at *13 (D. Conn. May 14, 2Q1%he record also indicates that

either a member of [c]asino security or one of the [officers] was with [the plaintiff] the entire

time that she was detained, and that the total eiher detention, firgh the [c]asino security
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office and later in the state troopers’ officeasped at least two hours, and in any event far
longer than what could reasonably be cdeied a brief investigatory stop.’9f. Chance v.

Cundy No. 03-CV-40, 2004 WL 2009282, at *4 (D. Codept. 7, 2004) (finding no false arrest
where the detention “lasted only twenty minutes)ti concluding that “this encounter was not so
intrusive as to rise to the level of a formal atrend, rather, was meredy most, an investigatory
stop”). In such circumstances, there is litjleestion that the detention in the Apartment
amounted to an arrest.

The issue is different with respect to Nigeria. At teposition, when asked how long
she was made to stand on the porch, Nigeria megsfyonded that she was there “[flor awhile,”
but that she did not “recalléhexact amount of time.”SgeNigeria Tr. 18-19.) Outside of this
brief exchange, the Court has not found, armin&ffs have not pointed to, any evidence
showing the length or circumstancedNiferia’s detention on the porchSdePls.’ 56.1 {1 202—
06.) There is no information, for example, agi® number of agents involved in the seizure or
the physical treatment of Nigeridor can the Court say thereaigenuine dispute of material
fact; the issue is not that the Parties disagreth@ffacts, but rather thttiere are no facts from
which it could be inferred that the seizure ofjdlia was an arrest within the meaning of the
Fourth Amendment. Summary judgment in fagbDefendants is therefore warranted with
respect to Nigeria's Fourth Amendment false arrest cl&@gee Prevost v. City of New YpNo.
13-CV-3760, 2015 WL 9460139, at *2 (S.D.N.Y. D&g, 2015) (holding that there was “[n]o
[e]vidence” to support the plaintiff's false arretim where “[d]iscovery did not bear out the
allegations in [the] [p]laintiff's complaint”)WVarner v. GyleNo. 09-CV-199, 2010 WL
3925211, at *2 (D. Conn. Sept. 30, 2010) (grantingreary judgment to the defendants because

the plaintiff “present[ed] no evahce of an invalid arrest”).
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For the occupants of the Apartment, however, there is no dispute that these Plaintiffs
have satisfied the first three elements ¢ddarrest under New York law (and, consequently,
§ 1983), and the only remaining qties is thus whether the conément was privileged, that is,
whether the arrests were suppdrby probable cause. Althougrefendants contend that the
“confinement was based on probable cause whifdiagdefeats [P]laintiffs[’] claim for false
arrest,” (Defs.” Mem. 20), Defendants offer explanation for this assertion. Even assuming
Defendants had probable cause to enter thetieat, the question of whether probable cause
existed to arrest Plaintiffs is different, and wion the question of whether “the officers ha[d]
knowledge or reasonably trustworthy information of facts and circumstances that [were]
sufficient to warrant a person mgasonable caution in the beliettihe person to be arrested
ha[d] committed or [was] committing a crimeGonzalez728 F.3d at 155 (emphasis and
internal quotation marks omitted). Outside of Prince and Marrow, who were subsequently
arrested and charged with obstmg governmental administratiorsgeWisham Decl. Ex. Q),
Defendants have made no argument, or evegadlten, that they had prable cause to believe
that any of the other occupants of the Apanirhad committed or were committing a crime.
Defendants appear to have misunderstood the pi®bause standard for false arrest, and seem
to suggest that probable causeséarch the Apartment (which, amy event, was not present)
suffices. It does not, and Defemds therefore cannot raise thdatese of probable cause against
any of Plaintiffs except Prince and Marrow.

With respect to Prince and Marrow, however, additional issues arise. Plaintiffs first
argue, largely unprompted by Defendants, Hextk v. Humphreys12 U.S. 477 (1994), does not
bar adjudication of the claims herseéPIs.” Opp’n 18-21). Iieck the Supreme Court held

that

a7



in order to recover damages forlegledly unconstitutional conviction or

imprisonment, . . . a § 1983gphtiff must prove that theonviction or sentence has

been reversed on direct appeal, expunged by executive order, declared invalid by a

state tribunal authorized to make suckedmination, or called into question by a

federal court’s issuance of a writ of habeas corpus.

Id. at 486-87. Accordingly, “when a [plaintiff] seettamages in a § 1983 suit, the district court
must consider whether a judgment in favor of the plaintiff would necessarily imply the invalidity
of his conviction or sentenceld. at 487. Determining whether a 8 1983 claim for false arrest
“would necessarily imply the inlidity of any conviction or seehce resulting from the criminal
proceedings against [tipdaintiff] is inherently a factual [inquiry].”Covington v. City of New

York 171 F.3d 117, 122 (2d Cir. 1999). Although ih@t “inevitable” thaia false arrest claim

will impugn a state conviction arising from théegledly unlawful arrest, “in a case where the
only evidence for conviction was obtained pursuarart@rrest, recovery in a civil case based on
false arrest would necessarigpugn any conviction resulting from the use of that evidence.”
Id. at 123. By contrast, a falseest claim may not be barred byckif there was “independent
evidence upon which a conviction could be afedithat was not in any way tainted by the
unlawful arrest.”1d.

Although, unlike Plaintiffs, the Court does noadeDefendants’ motion papers as raising
this argument at alkleckheld that a § 1983 claim that necessarily impugns an otherwise valid
state criminal conviction igot cognizable under § 1983eck 512 U.S. at 483, and the Supreme
Court reiterated that holding Edwards v. Balisaks20 U.S. 641 (19973%¢ee id.at 643 (“[A]
state prisoner’s claim for damages is not cognizable under 42 U.S.C. § 1983 if a judgment in
favor of the plaintiff would necessarily imply tivevalidity of his conviction or sentence . . . .”

(internal quotation marks omitted)). Thus, although the bleirkis not jurisdictional, and

although Defendants have not raised the igkigeCourt consiers itself obliged to address

48



whether Prince’s and Marrow’s falaerest claims are cognizable unéck See Tankleff v.
County of SuffolkNo. 09-CV-1207, 2010 WL 5341929,*6tn.4 (E.D.N.Y. Dec. 21, 2010)
(“Inexplicably, the parties altogether fail to disclit=ck Nevertheless, the [c]ourt is required to
conduct its own independeHeckinquiry so as to avoid thunintentional rendering of
conflicting decisions.”);Jean-Laurent v. Hennesdyo. 05-CV-1155, 2008 WL 3049875, at *7
n.11 (E.D.N.Y. Aug. 1, 2008) (dismissingkaim sua sponte as barredigck, reconsideration
denied 2008 WL 5274322 (E.D.N.Y. Dec. 18, 2008).

There is ndHeckissue with respect to MarrowAlthough Marrow pled guilty to two
apparently unrelated counts for criminal poswesef narcotics, Marrow was not convicted of
obstructing governmental administratiose€wWisham Decl. Ex. R), and thus there is no
conviction for which it could bsaid that a judgment in his favon the false arrest claim would
impugn.

For Prince, however, the question is closer, but ultimaittdgkbars Prince’s false arrest
claim. “[W]hen an arrest forms the basis of diffcial function interferedwith in a charge of
obstructing governmental adminidtoa, the arrest must be autiasd in order to convict a
defendant of the chargePeople v. Cacser@12 N.Y.S.2d 298, 300 (App. Div. 2008ge also
Breitkopf v. Gentile41 F. Supp. 3d 220, 265 (E.D.N.Y. 2014) (“To be guilty [of obstructing
governmental administration], the defendant nintstnd to prevent the public servant from
lawfully engaging in a specific official fution.”). Accordingly, “a defendant may use an
unauthorized arrest as a defensthtocharge and it is the duty of the trier of fact to determine if
the arrest was, in fact, authorizedCacsere 712 N.Y.S.2d at 300. A judgment in favor of

Prince on his false arrest claim would undermine his state court conviction because the
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unlawfulness of the arrest could have beésedhas a complete defense to the obstructing
governmental administration charge—tisishe precise type of claim thideckprecludes:

An example of . . . a § 1983 action that does not seek damages directly
attributable to conviction or confinenteout whose successful prosecution would
necessarily imply that the plaintiffdiminal conviction was wrongful—would be
the following: A state defendd is convicted of and séenced for the crime of
resisting arrest, defined as intentiongdhgventing a peace officer from effecting a
lawful arrest. He then brings a 8§ 1983 action against the arresting officer, seeking
damages for violation of his Fourth Antenent right to be free from unreasonable
seizures. In order to prevail in th8s1983 action, he would have to negate an
element of the offense of which he has been convicted.

Heck 512 U.S. at 486 n.6 (citation omitted). Prind®’$983 claim for false arrest is thus barred
by Heck and summary judgment in favof Defendants is appropriate.

The Court must consider also, however, wkethe charge for obstructing governmental
administration gives rise to an inference adl@able cause for the arrest of Marrow on March 20.
Marrow, unlike Prince, did not plead guility obstructing governmental administraticseé
Wisham Decl. Ex. R), and Defendants cannot tloeeefely on any subsequteconviction (or, as
far is the Court is aware, irefiment) to prove probable causd@he only evidence, in fact, that
Marrow engaged in any kind of misconduct isefils testimony that Marrow and Prince were
cursing at the officersséeAllen Tr. 15-16), and Sexton’s temony that Marrow took out his
phone to record the encounter and that he dmet®tvere making “[clotant arm motions with
balled fists,” and were “moving in place while yellingseg€Sexton Tr. 42—44). Sexton testified
that he did not believe that Prince, whosveagaged in similar conduct, was doing anything

illegal. (See idat 28.) The law under which Marromas charged, obstructing governmental

administration in the sead degree, provides that:

" The Court does not read Plaintiffs’ Comipteor subsequent parseas alleging that
Marrow’s formal arrest on March 22, 20M8plated his constitutional rights.
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[a] person is guilty of obstructinggovernmental administration when he

intentionally obstructs, impairs or perterthe administration of law or other

governmental function or prevents or aifgs to prevent a public servant from

performing an official function, by meanof intimidation, physical force or

interference, or by means of any indegently unlawful act, or by means of

interfering, whether or nophysical force is inveled, with radio, telephone,

television or other telecommications systems owned @perated by the state, or

a county, city, town, village, rie district or emergency rdieal service or by means

of releasing a dangerous animal under cirstamces evincing thector’s intent that

the animal obstruct governmental administration.
N.Y. Penal Law 8§ 195.05. Suffice to say, thisugg®does not criminalize foul language or
spontaneous cinematograpbge Uzoukwu v. City of New Y805 F.3d 409, 414 (2d Cir.
2015) (noting that obstructing gavenental administration requgentimidation, physical force
or interference, or any indepaently unlawful act), but evehit did, as set forth above, “a
defendant may use an unauthorized arreatdefense to the charge” of obstructing
governmental administratioacsere 712 N.Y.S.2d at 300. The charge against Marrow was
premised on his conduct during arghl search and seizure, ahdrefore there could not have
been probable cause to arrest Marrow fterfiering with a lawfubfficial activity. See Dancy v.
McGinley, 843 F.3d 93, 112 (2d Cir. 2016) (finding nolpable cause to arrest an individual on
the reasoning that “[the arrestee’s] actionsld not have constituted obstruction of
governmental administration because [the officeFa]ry stop and frisk were unauthorized”);
see also People v. Lupinacbl5 N.Y.S.2d 76, 77 (App. Div. 1993) (“[A] defendant may not be
convicted of obstructing governmental administra or interfering with an officer in the
performance of an official function unless ieistablished that the police were engaged in

authorized conduct.”). Accordingly, there waspmnobable cause to effect the arrest of Marrow,

and summary judgment in favor of Marrow is apprdgriaith respect to hilse arrest claim.
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b. Procedural State Law Issues

In support of their Motion for summary judgnieBefendants additionally raise a statute
of limitations argument regarding Plaintiffs’ stdaw claims for false arrest and assault and
battery, 6eeDefs.” Mem. 20-21), though they do not ggehis argument in their subsequent
brief.

According to Defendants, false arrest asgaault and battery claims have a one year
statute of limitations under state laweéDefs.” Mem. 20 (citing N.Y. C.P.L.R. § 215(3)), and
because the claims accrued on March 20, 2013 and the Action was not commenced until June 19,
2014, the false arrest and assault and battery clamohsr state law is time barred. As Plaintiffs
point out, this calcul#on is incorrect. While CPLR § 215 provides the general statute of
limitations for a false imprisonment claim, the functional equivalent of a false arrest claim in
New York, and for an assault and batteirol, New York General Municipal Law 8 50-i
expressly displaces general statutes of limitateorsallows for a statute of limitations of one
year and ninety days for claims aggtia municipality and its employeeSeeN.Y. Gen. Mun.

Law 8 50-i(1). Courts in New York have recoped that § 50-i “takes precedence over the one-
year period of limitations provided for in CPLR [8] 21%5tate of Adkins v. County of Nassau
529 N.Y.S.2d 524, 525 (App. Div. 1988ge also Ruggiero v. Phillipg39 N.Y.S.2d 797, 799
(App. Div. 2002) (“[WI]ith respect tan action against a municljig, [8 50-i(1)(c)] ‘takes
precedence over the one-year period of limitegiprovided for in CPLR [8] 215.” (quoting
Estate of Adkins529 N.Y.S.2d at 525)).

However, although the one year and ninety dawygations period applies to Plaintiffs’
false arrest and assault and bgttdaims, the claims are still untimely. The claims accrued on

March 20, 2013, and the Complaint was niedfuntil June 19, 2014, one year and ninatg-
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days later. On March 15, 2017, the Court ordex@ditional briefing fronthe Parties regarding
whether, assuming the statute of limitations sghfm § 50-i applied td°laintiffs’ state law
false arrest and assault and battery claims, the Complaint was timely SleeDk(. No. 51.) In
their response, Defendants pamoit that the Complaint was fdeone day late, and argue that
there is no basis to tolléhstatute of limitations. Sgeletter from Paul J. Sweeney, Esq., to
Court (Mar. 20, 2017) (“Sweeney tter”) (Dkt. No. 52).) Plaintfs did not respond to the
guestion posed in the Court’s order, and instead argue that because Defendants did not assert the
affirmative defense of statute of limitationstiveir Answer, the defense was waived and the
Court cannot raise it sua spont&eéletter from David A. Thompson, Esq., to Court (Mar. 20,
2017) (*“Thompson Letter”) (Dkt. No. 53).)

Before addressing whether the Court will dissrthe state law claims as untimely, the
Court must address Plaintiffs’ arguments regagdvaiver. First, Plaintiffs have apparently
confused waiver of affirmative defenses wiitle general preferenegainst a court raising
affirmative defenses sua spontgs Plaintiffs point out, th&econd Circuit has expressed its
disapproval of courts raising affnative defenses, like statute of limitations, sua sponte, that is,
without prompting from the partiesee Davis v. Bryar810 F.2d 42, 44 (2d Cir. 1987) (“If a
defendant fails to asselte statute of limitations defense, tfistrict court ordnarily should not
raise it sua sponte.” (italicsmitted)), although that rule is subject to some exceptsaes,
Walters v. Indus. & Commercial Bank of China, L&b1 F.3d 280, 293 (2d Cir. 2011)
(“[D]istrict courts may dismiss an acti@ua sponte on limitatiorgrounds in certain
circumstances where the facts supporting the stafuimitations defense are set forth in the
papers [the] plaintiff mself submitted.” (italics and interngliotation marks omitted)). But the

Court did not raise thstatute of limitations issue supate—it was raised by Defendants in
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their summary judgment paperseéDefs.” Mem. 20-21), and Plaintiffs responded to the
argument in their opposition paperse¢Pls.” Opp’n 21-22). Defendantontended, incorrectly
(as set forth above), that the Cdept was late by 91 days, butaiitiffs’ response that they had
an additional 90 days in which to file the Complaaises the question of what excuse could be
offered for the remaining day.

The Court has neither the intetén nor the time to consed issues not raised by the
Parties, but the Court is perplexed as to itaould have possibly selved the statute of
limitations argument raised by Defendants withdetermining whether Plaintiffs’ Complaint
was filed within the time period set forth, cectly, by Plaintiffs. D&endants’ statute of
limitations argument does not fail simply becatls®y applied the incorrect limitations period—
if it fails, it must be because the limitationgipd that does apply would render the Complaint
timely. As the letters from the Pagidemonstrate, that is not the case.

Plaintiffs are correct, howewehat Defendants did notsest this defense in their
Answer, and that such a failuredorarily results in waiver. SeeThompson Letter 1-2.5ee
also Litton Indus., Inc. v. Lehman Bros. Kuhn Loeb, 1867 F.2d 742, 751-52 (2d Cir. 1992)
(“A claim that a statute of limiteons bars a suit is an affirnine defense, and, as such, it is
waived if not raised in the awer to the complaint.”). Defelants, acknowledging this defect,
have requested leave to amend their Answer to assert the statute of limitations dSease. (
Sweeney Letter 3.) As an initial matter, thighis first time Plaintiffdiave raised the argument
that the statute of limitations defense waswad. In the moving papers, although Defendants
argued that Plaintiffs’ state lawatins were barred by the statofdimitations, Plaintiffs made
no suggestion in their opposition papers that Defendants’ argument was waived or otherwise

improper. SeePls.” Opp’'n 21-22.) It was only whehe Court sought clarification that
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Plaintiffs, perhaps realizing that the argument matswithout merit, argued that the defense had
been waived. The Court is thoet convinced it even needrtsider Plaintiffs’ new argument,
raised for the first time in its letter briefindpat the statute of limitations defense has been
waived.

In any event, however, the law in the Secondi is clear that when a defendant raises
an affirmative defense, like the statutdiofitations, in its summaryudgment motion papers
that was not asserted in theatlings, courts may nonetheless consider the argument so long as
the plaintiff had an opportunity to responfiee Astor Holdings, Inc. v. RosB25 F. Supp. 2d
251, 260 (S.D.N.Y. 2003) (“[T]he Second Circuit haklithat a district court may consider the
merits of an affirmative defenses—even one ekpliisted as such in Fed. R. Civ. P. 8(c)—
raised for the first time at the summary judgnsage, so long as the plaintiff has had an
opportunity to respond.” (citinGurry v. City of Syracus&16 F.3d 324, 330-31 (2d Cir.
2003))). Under this same reasoning, theo8dCircuit has endorsed a procedure whereby a
defendant’s belated invocationar affirmative defense may bersstrued as an application to
amend the answefSee also Block v. First Blood Asse&88 F.2d 344, 350-51 (2d Cir. 1993)
(noting that the district judgead “construed [the defendantsjmmary judgment motion also as
a motion to amend” and holding that in the absence of prejudice or bad faith, the district court’s
granting of that application was not an abusdisdretion). Accordingly;absent prejudice to
the plaintiff, a defendant mayisa an affirmative defense imaotion for summary judgment for
the first time.” Schwind v. EW & Assocs., In857 F. Supp. 2d 691, 698 (S.D.N.Y. 2005)
(internal quotation marks omittedgconomou v. CalderdNo. 99-CV-12117, 2000 WL
1844773, at *15 (S.D.N.Y. Dec. 18, 2000) (allowing tleéendant to assert an otherwise waived

affirmative defense in its answer where the téaund “no evidence of bad faith on the part of
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defense counsel,” the plaintiff had “not idi€ied, nor [could] the [c]ourt surmise, what
additional discovery would be needed,” andglaentiff “not only had knowledge of the facts
upon which the defense [was] based, but alse tdihe defense’s various communications,
notice of the possibility—indeed probability—that the [defenpauld assert the defense”);
Steinberg v. Columbia Pictures Indus., 863 F. Supp. 706, 715 (S.D.N.Y. 1987) (“Although
Fed. R. Civ. P. 8(c) generally rages affirmative defenses to p&eaded, courts have been more
lenient in the context of motiorier summary judgment. Abseptejudice to the plaintiff, a
defendant may raise an affirmative defensenméion for summary judgment for the first time.”
(alteration and internal quotation marks omitted)).

Plaintiffs have not identified, nor eveought to identify, any prejudice, bad faith,
additional discovery issues, or undigday attributable to Defendanhfailure to raise the statute
of limitations defense in their Answer. In fabeyond asserting the general principle that failure
to raise an affirmative defense in an answer esaihat defense, Plaifiti have not offered any
analysis of the case law described above govethisgrecise situationAnd there is no dispute
that Plaintiffs have had an opportunityréspond to Defendants’ argument (twice), although
they did not avail themselve$ the second opportunity. Accordingly, while Defendants should
have asserted the defense in their Answer §atey that is perhaps consistent with the other
difficulties faced by Defendants’ counsel in thtgyhtion), they have now sought leave to amend
their Answer to include the defensand the case law in the 8ad Circuit is clear that because
Plaintiffs have not suggested, nor has ter€found, any prejudice or bad faith, Defendants’
Answer should be deemed amended to includatatstof limitations defense, and the arguments

raised thereunder should be considered.
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Turning, finally, to the merits of Defendanty’gument, Plaintiffs have made no attempt
to argue that their untimelineslould be excused on the groundsotifng or any other doctrine.
Federal courts applying New Yol&kw have not hesitated to dissaiclaims that were filed just
one day late See, e.gLa Russo v. St. George’s Univ. Sch. of V886 F. Supp. 2d 288, 297—
98 (S.D.N.Y. 2013) (dismissing claim becaude“two and one-half year limitations period
expired on November 14, 2011, one day beforestimemons was filed,”rad no tolling doctrine
applied),aff'd, 747 F.3d 90 (2d Cir. 2014}Villiams v. Trailwood Transp., LtdNo. 09-CV-

1005, 2010 WL 3386901, at *3 (W.D.N.Y. Augb, 2010) (dismissing claim where “the
documents were date-stamped and filed on 39n2009, one day after the statute of limitations
expired for [the] plaintiff's claim”)see also Kidney v. Websté&o. 16-CV-831, 2017 WL
758508, at *9 (N.D.N.Y. Feb. 27, 2017) (“[W]hiledbes seem harsh to deem an action time
barred when the plaintiff misse¢ke deadline by a little over a @le there is no exception to
statutes of limitations for actions that aredike few days late, and New York courts regularly
use statutes of limitations to bar actidnat are filed only om day late.” (citingrorres v.
Greyhound Bus Lines In@52 N.Y.S.2d 521, 522 (App. Div. 2008pirig v. Evans809

N.Y.S.2d 212, 213 (App. Div. 2006)). In the absence of any argument by Plaintiffs as to why
their tardiness should be excusdigmissal of Plaintiffs’ state W& claims for false arrest and
assault and battery is warranted.

Plaintiffs argue also, withowatny apparent support, that “[e]ven if claims against the
individual officers were untimg| pursuant to the General Murpei Law, the City of Mount
Vernon ‘shall be liable for’ the agbf any of its officers.” (B.” Opp’n 22 (quoting N.Y. Gen.
Mun. Law § 50-j).) The Court does not follow Pitiifs’ reasoning, as re@ndeat superior is a

theory of liability, not a feestanding cause of actioBee Pettengill v. Fireman’s Fund Ins., Co.
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No. 13-CV-154, 2013 WL 4054635, at *3 (D. Connugd 12, 2013) (“[R]espondeatiperior is a
theory of liability rather thaan independent cause of actionKpgut v. County of Nassaios.
06-CV-6695, 06-CV-6720, 2009 WL 2413648, at *17 (E.DXNAug. 3, 2009) (“[T]he theory of
respondeat superior is not argtealone cause of action . . .pgrtial reconsideration granted
2009 WL 5033937 (E.D.N.Y. Dec. 11, 2009). Thus,miHs’ claims against the City of Mount
Vernon are for false arrest and for assault atigétya and are subject to the same statute of
limitations as their claims agairthe individual DefendantsSee Messina v. Mazze854 F.
Supp. 116, 146 (E.D.N.Y. 1994) (applying the statiitiemitations set forth in N.Y. Gen. Mun.
Law 8 50-i(1) to an assault and battery clallaged against a municifiy on the theory of
respondeat superior). Accordingly, to the extlaintiffs’ state lav claims against the
individual Defendants are time barred, so arenifgs’ state law claims against the City of
Mount Vernon.

Before moving on, the Court is lidred to address assue raised in Defendants’ letter to
the Court, namely, whether Plaintiffs complied with N.Y. Gen. Mun. Law § 50-i. As an initial
matter, until the Court solicited additional iy on an unrelated issue, Defendants had not
raised the question of whether Ik#fs complied with § 50-i. $ee, e.g.Defs.” Mem.; Defs.’
Reply.) However, noncompliance with § 50-i diweatfederal court of jusdiction to entertain a
state law claim.See Dillon v. Suffolk Ctpep’t of Health Servs917 F. Supp. 2d 196, 216
(E.D.N.Y. 2013) (“Federal courts do not hguasdiction to hear stte law claims brought by
plaintiffs who have failed to comply with the tice of claim requirement, nor can a federal court
grant a plaintiff permission to file a late ra#tiof claim.” (internal quotation marks omitted));
Costabile v. County of Westches#85 F. Supp. 2d 424, 431 (S.D.N.Y. 2007) (“[B]ecause [the]

plaintiffs have not served a timely notice ofigla . . and we have no jurisdiction to grant [the]
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plaintiffs’ application for leave to serve a latetine of claim, [the] plaitiffs’ state law claims
against the [c]ounty are dismissed.”). The Cautherefore required to consider whether it has
jurisdiction over these claims.

Section 50-i makes clearatit is not enough to fila timely notice of claim—the
plaintiff must include &s an allegation in the complaint or moving papiat at least thirty
days have elapsed since the service of sotice.” N.Y. Gen. Mun. Law 50-i(1) (emphasis
added). As far as the Courtable to discern, Plaintiffs havet pleaded compliance with the
statute in either their Complaint or their mogipapers. That fact, however, is not fatal.
Although Plaintiffs have not comptiewith the technicalequirements of the statute, there has
been no suggestion by Defendants that Plaintitisdi file a timely notice of claim. In such
situations, courts “have consistigriteld . . . that a technicpleading violation, such as for a
plaintiff's failure to assert compliance with a re@iof claim requirement in his or her complaint,
does not require dismissal if the defendant would not be unfairly prejudiced by permitting the
plaintiff to amend the complaint to allegempliance with the notice requirement&Vhitfield v.
City of NewburghNo. 08-CV-8516, 2015 WL 9275695,*81 (S.D.N.Y. Dec. 17, 2015kee
also Christian v. Town of Rig&49 F. Supp. 2d 84, 92 n.7 (W.D.N.2009) (“[1]f [the] plaintiff
did comply with the notice requirements but failed to plead such compliance in [the] [a]Jmended
[clomplaint, [the] plaintiff isnot precluded from filing an amded complaint setting forth that
he complied 88 50-i and 50-e.fgconsideration denie010 WL 4116785 (W.D.N.Y. Oct. 19,
2010).

The Court thus assumes, as it has no reasbaliteve otherwise, that Plaintiffs complied
with the notice of claim requirements, and tmdy defect is Plaintiffs’ failure to plead

compliance in either the Complaint or their movpapers. Were the Coud allow Plaintiff to
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amend its Complaint to include these allegatiamng correct the tectuoal defect, however, the
result of the present Motionsowld not be different. As setrth above, Plaintiffs’ state law
claims are barred by the statute of limitaticausd even if the Court accepted Plaintiffs’
argument that the statute of limitations claim was/ea for failure to include it in the Answer,
that argument would become moot, as if the €Cgranted Plaintiffs leave to amend to correct
their deficient pleading, Defendants would be ertiteinterpose a new answer setting forth the
defense. Accordingly, the Court assumes thah®ffs could correct the technical deficiencies
in their pleadings, but concludes that sudo@ection would not curthe issues raised by
Defendants with respect to the statute of limitations.

3. Failure to Intercede

Plaintiffs next move for summgajudgment on their claim for failure to interced&eé
Pls.” Mem. 15-16.) Defendants’ only oppositiorPiaintiffs’ Motion on thispoint is that there
was no duty to intervene because “Defendardsdt violate the Platiff's [sic] Fourth
Amendment right to be free from unreasonagarch and seizure.” (Defs.” Mem. 20.)

“A law enforcement officer has an affirmatidety to intercede on the behalf of a citizen
whose constitutional rights are being vieldin his presence by other officer$O’Neill v.
Krzeminski 839 F.2d 9, 11 (2d Cir. 1988). “Whetherdadficer had sufficient time to intercede
or was capable of preventing the harm being cabgethother officer is an issue of fact for the
jury unless, considering all the evidenceeasonable jury couldot possibly conclude
otherwise.” Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994¢h’g denied 27 F.3d 29 (2d
Cir. 1994).

For the reasons set forth above, Defendartgiment that none of Plaintiffs’ Fourth

Amendment rights was violated is unavailing. Ehare, nonetheless, other issues that must be
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addressed related to this claim. As an initiatteraliability may attachor failure to intercede
only if there was “a realistic opportunity to intene to prevent the harm from occurringdd.
Here, however, Allen, Antoningnd Briley were all inferioofficers to Sexton, who was in
command of the sceneS&eSexton Tr. 20-21.) There is thug@estion of fact as to whether
Allen, Antonini, and Briley, who were all outrae#t by the commanding officer at the scene, had
a “realistic opportunity tantervene to prevent the harm fraracurring,” given that the facts do
not indicate whether they coutive done anything to preventx®8m from giving the orders he
gave and taking the actions he to@eeGrant v. WisenerNo. 11-CV-372, 2012 WL 1108538,
at *2 (E.D. Tex. Feb. 16, 2012) (Nor has [the piffirshown that [the Hicer] had a reasonable
opportunity to prevent theearch; as he concedes, the sea@f ordered by feother officer], a
lieutenant who outranked [the officer], and dwe[bfficer] lacked authority to countermand his
superior officer’s order.”Jadopted by 012 WL 1108525 (E.D. Tex. Apr. 2, 201Xpunger v.
City of New York480 F. Supp. 2d 723, 732 (S.D.N.Y. 2007) (denying summary judgment and
holding that there was an issuefaét where there was “substantial uncertainty with respect to
whether [certain defendants] w[]eérea position, during [the plaiifi’s] arrest, to intervene and
attempt to stop any alleged use of excessive fofce”).

With respect to Sexton, it is unclear hofadure to intercede claim could be brought

against him. As the commanding officer, Sextateoed the initial approach to the Apartment,

8 The Court acknowledges that the Third Cirtias held that “[t|he duty to uphold the
law does not turn upon an officer’s rank. Ihether affected by, nor proportional to, a non-
intervening officer’s relationshpito an offending colleague Smith v. Mensinge93 F.3d 641,
651 (3d Cir. 2002). While this holding has noebedopted by the Second Circuit, the Court
agrees that the existence of aydut intervene does not turn slyi®n an officer’s relationship to
an offending colleague, but holds that, nonethetbgsielationship can belevant to whether
there existed a realistipportunity to intervene.
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(seeSexton Tr. 16—19), he sought (aaltegedly obtained) consefibom Brenda to enter the
Apartment, §ee id.at 24-25), he was in command of the scesex (dat 20-21), and he
initiated the application for a search warrasggid.at 36—-37). Where an officer is directly
responsible for a violation of an individual's ctihgional rights, the claim against the officer is
for the freestanding constitutional viatat, not for failure to intercedeSee Universal Calvary
Church v. City of New Yorlos. 96-CV-4606, 99-CV-9228, 99-CV-9227, 99-CV-12193, 99-
CV-12182, 99-CV-12236, 99-CV-12247, 99-CV-9230, 200D 1538019, at *9 (S.D.N.Y. Oct.
17, 2000) (“[The] [p]laintiff's evignce supports individual claims of excessive force, not a
failure to intervene or preveatconstitutional violation.”). Platiffs’ claims against Sexton are
for the constitutional violations that he comntt@ot for his failure to intervene in preventing
those same constitutional violations. Summary elgt is therefore granted to Defendants with
respect to the failure totiercede claim against Sextdn.

Finally, the failure to intercede claim agsi Gamble also poses a problem. Unlike
Allen, Antonini, and Briley, theelationship between Gamble aBdxton is unclear, and it may
very well have been the case that Gamblethaduthority to intereme and prevent or stop
Sexton and the other officers from viatag Plaintiffs’ constitutional rightsSeeGrant, 2012
WL 1108538, at *2. But as Defendants note, there is no evidence that Gamble was ever in the
Apartment. $eeSexton Tr. 49.) It is thus uncleahether Gamble ever had a realistic
opportunity to stop the unlawful search and &g taking place in the Apartment. And, like

Plaintiffs’ claims against Sexton, Gamble may nohbkl liable for failing to intervene in his

° There is, perhaps, a question as to wheSlexton could have intervened to prevent
Antonini from allegedly twisiig Marrow’s hand to confiscatke cell phone. But as noted
below, this conduct has not been alleged as the basis for a constitutional violation, and the Court
therefore has no occasion to consider whetheto8eas independently liable for failing to
prevent it.
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own constitutional violgon, i.e., preventing Vaughn froradving the porch or reentering the
Apartment. Accordingly, there remain question$aat with respect to Gamble’s alleged failure
to intercede, and summary judgment is therefore inappropriate on this claim.

Summary judgment is therefodenied on the failure to intercede claims with respect to
Allen, Antonini, Briley, and Gamble, and is gtad in favor of Defendants with respect to
Sexton.

4. Assault and Battery

Defendants, but not Plaiffs, move for summary judgmenn Plaintiffs’ assault and
battery claim on the grounds that the claim istivarred and there was no offensive contact.
(SeeDefs.” Mem. 21.) Plaintiff@argue that the claim is nbime barred and that each of
Plaintiffs have alleged facts giving ris@a claim for assault and battenseéPls.” Opp’n 23.)

In order to establish a claim for assault dattery under New York law, “a plaintiff must
prove that there was bodily contact, that the @cintvas offensive, i.e., wrongful under all of the
circumstances, and intent to make tbatact without the plaintiff's consentHiggins v.
Hamilton, 794 N.Y.S.2d 421, 422 (App. Div. 2005).

The entirety of Plaintiffs’ claim for asgh and battery is set forth as follows:

81. Plaintiff Julian Rene re-allegeach and every allegation contained
in the above paragraphs with the samedand effect as if fully set forth herein.

82.  The Individual Defendants unlavily forced the plaintiff Julian
Rene to remove his clothing, and/or fbig removed his clothing in the presence
of his family, including female adults and one female child.

83.  This constitutes an assault and/or battery.

84.  As a result of Defendants’ impassible conduct, Plaintiffs were

injured and harmed. Accordingly, Plaffs demand judgment against Defendants
in a sum of money to baéetermined at trial.
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(Compl. 11 81-84.) While Plaintiffs rightly point aliat the evidence ithe record shows that
some of Plaintiffs have alleged offensive boaitntact, the basis of PHiffs’ claim for assault
and battery in the Complaint, which remainsmeaded, is the officers’ forcible removal of
Rene’s pants. But the undisputed facts atreary judgment show that while the officers may
have made offensive contact with Rene andrsttaring the occupation of the Apartment, the
officers made no contact, offensive or otherwigith Rene when they ordered him to pull his
pants down. $eeRene Tr. 28-2%ee alsdls.’ 56.1 | 223-24.) Asdhis the basis for
Plaintiffs’ assault and battegfaim, and as parties may rahend their pleadings through
briefing,see CSX Transp., Inc. v. Emjay Envtl. Recycling, Nd. 12-CV-1865, 2013 WL
1209116, at *2 (E.D.N.Y. Mar. 25, 2013) (“[A partggnnot use its opposition brief to amend its
allegation.”);Fadem v. Ford Motor Cp352 F. Supp. 2d 501, 516 (S.D.N.Y. 2005) (“It is long-
standing precedent in [the Second Circuifittparties cannot amettakeir pleadings through
issues raised solely in their briefs &ff'd, 157 F. App’x 398 (2d Cir. 2005), the Court grants
Defendants’ Motion with respect the assault and battery claim.

Additionally, as set forth above, Plaintiffsase law claims for false arrest and assault
and battery are untimely, and there&f@ven were there disputes of fact sufficient to go to a trier
of fact on the assault andttey claims, Defendants woudtill be entitled to summary
judgment.

5. Respondeat Superior

Plaintiffs’ last ground for summary judgmentts claim against Defendant the City of
Mount Vernon under a theory of respondeat superi®eelfls.” Mem. 16.) As discussed above,

Plaintiffs’ state law claims are untimely, abdcause Plaintiffs’ claim under a theory of
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respondeat superior are for falseeat and assault and batterge¢Compl. 11 95-100), those
claims are similarly time barred.

6. Qualified Immunity

Defendants raise the issue of qualified immyrarguing that thendividual Defendants
are qualifiedly immune from suit.

“The doctrine of qualifid immunity protects governmentficials from liability for civil
damages insofar as their conduct does not viclataly established statutory or constitutional
rights of which a reasonable person would have knowearson v. Callaharb55 U.S. 223,

231 (2009) (internal quotation marks omitted)Q¢flified] immunity protect[s] government’s
ability to perform its traditional functions . by helping to avoid unwarranted timidity in
performance of public duties, ensuring th#g¢néed candidates are not deterred from public
service, and preventing the harmful distractityos carrying out the wix of government that
can often accompany damages suitsifarsky v. Delig 566 U.S. 377, 389-90 (2012) (second
alteration in original) (internal quotation rka omitted). Qualified immunity shields a
defendant from standing trial or facing other buslef litigation “if eitker (a) the defendant’s
action did not violate clearly &blished law, or (b) it wasbjectively reasonable for the
defendant to believe that histian did not violate such law.Johnson v. Newburgh Enlarged
Sch. Dist, 239 F.3d 246, 250 (2d Cir. 2001) (intdrgaotation marks omitted). Summary
judgment may be granted on the “basis of a gedlimmunity defense premised on an assertion
of objective reasonableness fifle defendant show[s] that no reasonable jury, viewing the
evidence in the light most favorable to the [pJtd@incould conclude that the defendant’s actions

were objectively unreasonable inHigof clearly established law.O’Bert ex rel. Estate of
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O'Bert v. Varge 331 F.3d 29, 37 (2d Cir. 2003) (second alteration in original) (internal quotation
marks omitted).

The Supreme Court has held that wiegaluating an asserted qualified immunity
defense, a court may begin by examining whetheasonable law enforcement officer in the
defendant’s position would hawelieved his or her conduatould violate the asserted
constitutional right.See Pearsqrb55 U.S. at 236 (overrulingaucier v. Katz533 U.S. 194
(2001), and explaining thatgges are no longer requiredaegin by deciding whether a
constitutional right was violatelout are instead “permitted toexise their sound discretion in
deciding which of the two prongs tife qualified immunity analysshould be addressed first”).
The Supreme Court has further instructed thpt be clearly estalshed, a right must be
sufficiently clear that every asonable official would [have undgood] that what he is doing
violates that right. In other words, exigliprecedent must have placed the statutory or
constitutional question beyond debat&eichle v. Howardsl32 S. Ct. 2088, 2093 (2012)
(second alteration in original)ifations and internal quotationarks omitted). Furthermore,
“the right allegedly violated must be estabéd, not as a broad general proposition, but in a
particularized sense so that the contourthefright are clear tor@asonable official.”ld. at
2094 (citations and internal qutitan marks omitted). Otherwise stated, to determine whether a
right is clearly established, casmust determine “whether (1) it was defined with reasonable
clarity, (2) the Supreme Court tire Second Circuit has confirm#te existence of the right, and
(3) a reasonable defendant would hamderstood that his conduct was unlawfudninger v.
Niehoff 642 F.3d 334, 345 (2d Cir. 2011).

The Second Circuit has acknowledged thaitrtipularly in a case where the factual

record is not in serious disgytit may be difficult to sepa@the immunity issue from the
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merits.” Warren v. Dwyer906 F.2d 70, 76 (2d Cir. 1990). For that reason, in such
circumstances, it is preferable for the courtdexide the issue of quaétl immunity as a matter

of law, preferably on a pretrial motion for summary judgment when possible, or on a motion for
a directed verdict.”ld.

Defendants argue that “they are protected utteedoctrine of qualified immunity which
shields . . . Defendants from any liability besau . . Defendant’s [sic] acted objectively
reasonable when they entered . . . Plaintiffis][sesidence without a warrant based on the fact
that a shooting had occurred ahdt the occupants of . . . Plaintiff’s [sic] residence were
involved.” (Defs.” Mem.) Plaintfs respond that the mere facattihe officers believed that the
occupants of the Apartment were involveciahooting did not justify entrance into the
Apartment. $eePls.’ Opp’'n 24.)

There is no serious question that the law regarding the presumptive unreasonability of
warrantless intrusions on the home and the faeelxigent circumstances or consent was well
settled at the time of the events in questiDefendants have notiggested anything to the
contrary. More difficult, however, is wheth&very reasonable officialwould have understood
that, under the circumstances here, the intrusiantie Apartment and the seizure and detention
of the occupants were inalation of theConstitution.

The Second Circuit has held that “[p]lausible instructions from a superior or fellow
officer support qualified immunity where, vied objectively in lighbf the surrounding
circumstances, they could lead a reasonatfieeo to conclude that the necessary legal
justification for his actions extis (e.g. a warrant, probable causxigent circumstances).”
Anthony v. City of New YqrB39 F.3d 129, 138 (2d Cir. 2003) (italics omittexd);

Diamondstone v. Macalus®48 F.3d 113, 126 (2d Cir. 1998) (denying qualified immunity to an
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officer because “[u]nder the cumstances, a reasonable individudthe defendant’s] position
would not be entitled to ignoredhrulings of the traffic courtegardless of what his superior
officers told him”). Accordingly, “police officerare shielded from liability if they reasonably
rely on a superior officer’s plausible orders,iethviewed under all the circumstances, could
lead an officer to conclude that probable cause [or exigent circumstances] eksifKlen v.
Toala No. 08-CV-2457, 2010 WL 565426, at *5 (S.D.N.Y. Feb. 18, 204f0}, 409 F. App’x
457 (2d Cir. 2011)see also DiStefano v. Seditdo. 11-CV-1125, 2014 WL 349251, at *11
(E.D.N.Y. Jan. 31, 2014) (“While reliance on a supesiorders does not dthe an officer to
qualified immunity, it is taken into considéia when assessing whether it was objectively
reasonable for an officer to believe that the canét issue was lawful.”). For similar reasons,
“[w]hen making a probable caudetermination, police officer@re entitled to rely on the
allegations of fellow police officers.Panetta v. Crowley460 F.3d 388, 395 (2d Cir. 2006)
(internal quotation marks omitted).

Here, it is undisputed that Sexton was dificer in command at the scen&eéSexton
Tr. 20-21.) Briley testified that heas merely following orders when he responded to the scene,
(seeBriley Tr. 17-18, 25), and Antomiiand Allen both indicatethat they arrived at the
Apartment and simply stood around for a short time before being instructed to $esve, (
Antonini Tr. 23-24; Allen Tr. 15-17F. Antonini further testifiedhat he knew nothing about
the officers’ presence in the Apartmentept that they had requested assistaseeAntonini
Tr. 19), and that it was his belief that thfficers’ presence was justified by exigent

circumstancessge id.at 38—39). Briley also testifiedahhe did not know why the officers

101t bears noting that Officers Gregorio andh®a, who were the first officers to arrive
on the scene and who accompanied Sexton when he first entered the House and the Apartment,
have not been named as Defendants in this case.
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were in the ApartmentséeBriley Tr. 29), adding that he dlinot know whether the search and
seizure was being conductpdrsuant to a warrantsée id.at 48). And Allen indicated that she
did not know what the purpose of the officersidiag in the Apartment was, and could say only
that the occupation was related to a shngpthat took place eal that evening. SeeAllen Tr.

12, 20.) Plaintiffs have offered noidence to contradict this testimony.

It cannot be said that Antonini andléh, who had virtually no knowledge of the
circumstances giving rise to the search ofApartment and the seizure of the occupants and
who were merely responding to a call for atesice at the scene, were acting unreasonably.
Officers are “entitled to rely on ¢hreasonable instructions oethsuperior in the chain of
command, particularly where those instructior@e not inconsistentith their personal
knowledge and experienceWashington Square Post Ni212 Am. Legion v. Maduy@07 F.2d
1288, 1293 (2d Cir. 1990). No reasonable trigaof could conclude #t every reasonable
official would know that Antoniris and Allen’s decision to followhe orders of their superior
and enter the Apartment (and remain there for some time), where other officers were already
present, was a violation of Pdiffs’ Fourth Amendment rights. And for Briley, the conclusion
is similar, as he did not even know tltta search was conducteithout a warrant and
specifically testified that he v8agiven orders by Sexton upon arriving at the Apartment. In such
circumstances, these Defendants are entitled tidfigdammunity with resject to the search of
the Apartment and seizure of the occupa®tse Brandon v. City of New Ypr05 F. Supp. 2d
261, 271 (S.D.N.Y. 2010) (grantimgalified immunity where, based on the statements of a
superior officer, the defendants “were under thergagion that [the superi officer] stopped the
car because he believed ondhd individuals on the streefas carrying a firearm” and the

superior officer “yelled ta code word for arrest”}eicklen 2010 WL 565426, at *6 (“Even if
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the defendant [officer] did not actually have prdeatause to arrest, given the plausible orders
from [the] [l]ieutenant . . . ankis own observation of all of ¢hcircumstances, [the] defendant
[officer] reasonably could have conded that probable cause existed.”).

These same Defendants are also entitlepidified immunity on the failure to intercede
claim. In order to obtain summary judgmentqualified immunity grund with respect to a
claim for failure to intercede, “a defendant msisbw that the only resudt fair jury could reach
is that reasonably competent police officéased with the information available to the non-
intervening officer at the time of the arrest, codilshgree about the legslof the [action].”
Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 129 (2d Cir. 1998ge also Holland v. City of
New York197 F. Supp. 3d 529, 549 (S.D.N.Y. 2016) (“[Ajfficer is entitled to qualified
immunity unless his failureo intercede was under ‘cirmstances making it objectively
unreasonable for him to believe that his felldficers’ conduct did noviolate the plaintiff's
rights.” (alteration omitted) (quotinRicciuti, 124 F.3d at 129)). As set forth above, Antonini,
Allen, and Briley, whose presence at the Apariirand involvement in the search and seizure
were minimal, were entitled to reasonably reflythe commands of their superior officer. The
undisputed record reveals nothingttkvould alert a reasonable officarriving to the scene after
the Apartment had already been entered anddbepants seized, that Sexton’s commands were
in clear violation of Plaintiffs’ constitutiomaights. Accordinglyno reasonable jury could
conclude that reasonable offisestanding in the shoes of Anini, Allen, and Briley, could not
disagree about the legality, gu@arent legality, of Sexton’s agtis. These officers are therefore
entitled to qualified immunityvith respect to the failure fatercede claim as well.

For Gamble, the inquiry is slightly moreraplex. Gamble indicated at his deposition

that he had no recollection of any of theets giving rise to this litigation.SeeDep. of John
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Gamble 3* The only other information available witespect to Gamble is Sexton’s testimony
that “Gamble eventually showed up,” but tha¢ fwas not in the [A]partment,” (Sexton Tr. 49),
and Vaughn'’s allegation that Gamble was one efafficers who prevented her from leaving the
front porch, seeVaughn Aff. { 56). There is thus mimal information about what Gamble
actually knew when he arrived on the sceneylwait actions he took. However, like Antonini,
Allen, and Briley, Gamble arrived after the seaaold occupation was in progress. There is no
indication that he had any commaaithe scene, and Sexton in feedtified that he was not in
the Apartment. The facts thus show only tBamble arrived at a scene where a search was
already in progress and that he held Vaughn ermptich of the House for some time while the
search and occupation was in progress. dgeno evidence that Gamble had any knowledge
about the circumstances of the search (i.e. abtle df consent, the lack of probable cause or
exigent circumstances) or that he had any indeéget reason to believke search and seizure
were unauthorized. In these circumstancesCthat is persuaded that reasonable officers,
standing in Gamble’s shoes aettime of the search and seizureuld disagree as to whether
Gamble violated the rights ahy of Plaintiffs. For similareasons to those set forth above,
Gamble is also entitled to qualified imnitynon the failure to intercede claim.

With respect to Sexton, however, the Cdas little difficulty in concluding that
gualified immunity does not attach. As themsnanding officer at th scene, Sexton cannot
invoke the line of cases affomd) qualified immunity to thosefficers who merely respond to
orders from a superior officer. Nor are thany facts suggestingathSexton relied on the

representations of other officarsdetermining that entry into the Apartment, search of the

1 The excerpts from the deposition ofr@ale are attached to one of the many
declarations incorrectly fikeby Defendants’ counselS¢eDkt. No. 25.)

71



premises, and detention of the occupants wasawied under the circumstances. The facts,
instead, indicate that it was>@en who made that judgment.

Nor is there any compelling argument that Saxdcted reasonably when he determined
that exigent circumstances existed, or thaetimergency aid exception applied, when he entered
the Apartment. As set forth above, there wa®vidence that any of the occupants fired or
possessed the weapon used insth@oting, that anyone in the Apartment or elsewhere had been
injured during the shooting, that the destrucbbevidence was imminenor that the consent
allegedly provided by Brenda included a camisto search the Apartment and seize the
occupants. It was not even iatfiter almost two hours that &en learned that Rene had been
shot. GeePls.”56.1 1 175.) Police officers are, toswre, sometimes required to make split-
second judgments about the reasonableneswafrantless entry, and ti@ourt understands the
difficulty an officer faces when confronted with, @efendants call it, a “now or never” scenario.
(SeeDefs.” Mem. 9.) But this was no suctesario—there was no hot pursuit, no imminent
danger, and simply no reason to believe, beyond gpeculation, that evetice of a crime could
be found in the Apartment. Indeed, this wastbnclusion of the distt attorney, who was
consulted, but refused to seek a search warr@exton may well have believed, based on his
past experience with Plaintiff§)at some of them had a prayséy for violence or criminal
misconduct, but that does not justify his intrusion into their hontigisrcircumstance.
Defendants’ post hoc explanations for their agridare insufficient to compel the conclusion
that a reasonable officer woutdt have known that Sexton’s contlucdirecting asearch of the
Apartment and a seizure and arrest of the oguspaas in violation ofhe occupants’ Fourth
Amendment rights, and the Court therefore cotes that Sexton is nehtitled to qualified

immunity. See Loria306 F.3d at 1287 (affirming denial summary judgment where “no
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reasonable officer could have foutidit exigent circumstances wgnesent at the time of the
arrest.”).

7. Neqgligence anilonell Liability

Defendants move for summary judgment onrRitis’ claim against the City of Mount
Vernon pursuant tMonell v. Department of Social Servicd86 U.S. 658 (1978), on the ground
that Plaintiffs have not adduced evidence that any of the alleged violations were committed
pursuant to a municipal policy or were coitted by a government official responsible for
establishing municipal policiesséeDefs.” Mem. 23-24). Defendants have also moved, for the
same reasons, for summary judgment on Plaintiffs’ two claims for negligence, each under both
§ 1983 and state law, against @i¢y of Mount Vernon, Sextorand Gamble relating to their
alleged failure to supervise or train their employees and subordin&es.id@at 22—23.)

“To state a claim under [8§ 1983], the plaintiffist show that a éendant, acting under
color of state law, deprived him of a federal constitutional or statutory rigykés v. Bank of
Am, 723 F.3d 399, 405-06 (2d Cir. 2013). “Congressdidntend municipalities to be held
liable [under § 1983] unless actionrpuant to official municipal policy of some nature caused a
constitutional tort.”Monell, 436 U.S. at 691. Thus, “to prevail a claim against a municipality
under [8] 1983 based on acts of a pubfitcial, a plaintiff is requied to prove: (1) actions taken
under color of law; (2) deprivation of a caitigional or statutory right; (3) causation; (4)
damages; and (5) that an official policy of the municipality caused the constitutional injury.”
Roe v. City of Waterburp42 F.3d 31, 36 (2d Cir. 2008). Aumicipality may not be liable
under § 1983 “by application of the doctrine of respondeat supef@mnibaur v. City of
Cincinnati 475 U.S. 469, 478 (1986) (italics omittedijistead, there must be a “direct causal

link between a municipal policy or custom and the alleged constitutional depriva@ity.bf
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Canton v. Harris 489 U.S. 378, 385 (198%e¢e also City of SLouis v. Praprotnik485 U.S.
112, 122 (1988) (“[G]Jovernments should be helghoesible when, and onlyhen, their official
policies cause their employees to violatether person’s constitutional rights.”). “In
determining municipal liability, its necessary to conduct a separaquiry into whether there
exists a ‘policy’ or ‘custom.”” Davis v. City of New YorR28 F. Supp. 2d 327, 336 (S.D.N.Y.
2002),aff'd, 75 F. App’x 827 (2d Cir. 2003). Normally, “a custom or policy cannot be shown by
pointing to a single instance of uncongtanal conduct by a mere employee of the
[municipality].” Newton v. City of New Yark66 F. Supp. 2d 256, 271 (S.D.N.Y. 20Ge
also City of Oklahoma v. Tutfld71 U.S. 808, 823—24 (1985) (plutglopinion) (“Proof of a
single incident of unconstitutional activiiy not sufficient to impose liability und&tonell,
unless proof of the incident includes proddttit was caused by axisting, unconstitutional
municipal policy, which policy can be atiuted to a municipal policymaker."Brogdon v. City
of New Rochelle200 F. Supp. 2d 411, 427 (S.D.N.Y. 2003 single incident by itself is
generally insufficient to establish the affirtive link between the muaiipal policy or custom
and the alleged unconstiional violation.”).

A plaintiff may satisfy the “policy or @tom” requirement by showing one of the
following:

(1) a formal policy officially endorseldly the municipality; (2) actions taken by

government officials responsible for edishing the municipal policies that caused

the particular deprivation iguestion; (3) a practice sonsistent and widespread

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policy-maker must have beeswvare; or (4) a failure by policymakers

to provide adequate training supervision to subordinatesgach an extent that it

amounts to deliberate indifference to the rights of those who come into contact with

the municipal employees.

Brandon 705 F. Supp. 2d at 276—77 (citations omittedg also Rqéb42 F.3d at 37 (describing

the second category for establishignell liability); Patterson v. County of Oneida75 F.3d
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206, 226-27 (2d Cir. 2004) (descrigimethods of establishirigonell liability). Moreover, a
plaintiff must also establish a causal link betwé®e municipality’s poby, custom, or practice
and the alleged constitutional injurgee Tuttle471 U.S. at 824 n.8 (“THact that a municipal
‘policy’ might lead to ‘police miscoduct’ is hardly sufficient to satisfylonell's requirement

that the particular policy bine ‘moving force’ behind aeonstitutionalviolation. There must at
least be an affirmative link between], for exampthe training inadequacies alleged, and the
particular constitutional violation at issue.Rpe 542 F.3d at 37 (holding &h “a plaintiff must
demonstrate that, through itsliderate conduct, the municipality was the ‘moving force’ behind
the alleged injury” (quotin@d. of Cty. Comm’rs of Bryan Cty. v. Brovi20 U.S. 397, 404
(1997))).

For negligence claims under state lawgaaise of action sounding in negligence is
legally sustainable against a city when the irdysarty demonstrates thia¢ was injured due to
the negligent training ahsupervision of a law enforcement officeBarr v. Albany County406
N.E.2d 481, 485 (N.Y. 1980).

Plaintiffs assert that summajudgment is not appropriate here because “the burden [is]
on the moving party to demonstrate the absene@pinaterial fact gaiinely in dispute.”

Victory v. Pataki814 F.3d 47, 58-59 (2d Cir. 2016). While tisisrue as a matter of law, it is
also true that “when the burdehproof at trial would fall othe nonmoving party, it ordinarily

is sufficient for the movant to point to a lackesfidence to go to the trier of fact on an essential
element of the nonmovant’s claim,” in whichse “the nonmoving party must come forward
with admissible evidence sufficient to raise a geaussue of fact for i@l in order to avoid
summary judgment.’CILP Assocs.735 F.3d at 123 (2d Cir. 201@lteration and internal

guotation marks omitted). In reviewing the deposition testimony, the exhibits, the Rule 56.1
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statements, and the briefing, there is simply ndexnce that any of theonstitutional violations
alleged or proven here were committed purst@@a municipal policy or custom, or by a
policymaker. Plaintiffs have not “come forwasith admissible evidence sufficient to raise a
genuine issue of fact for trialid., and the Court thus has neoice but to grant Defendants’
Motion on these claimsee Carnesi v. City of New Yohto. 98-CV-4899, 2001 WL 1098027,
at*5 (S.D.N.Y. Sept. 10, 2001) (“Because [the] pidi has not submitted sufficient evidence to
establish a municipal policyoadoning abuse of the arrestadr made a showing that the
[c]ity’s failure to train rises tohe level of deliberate indiffenee, the § 1983 claim against the
[c]ity is dismissed.”)Harmer v. City of LockporiNo. 98-CV-10, 2000 WL 210201, at *4
(W.D.N.Y. Feb. 9, 2000) (“[B]ecause [the] plafhthhas made no attempt to demonstrate how
such direct supervision couldvealtered the consequence$tbé] defendants’ actions or set
forth any evidence that [the] defendants lackathing in proper law enforcement techniques, no
guestion of fact exists as whether any defendant should hawpervised his subordinates in
such manner so as to prevent the allegedtiotes acts.” (alterationand internal quotation
marks omitted)). If Plaintiffs believed suffent evidence existed to withstand summary
judgment on these claims, it was their obligatmpoint to that evidnce in response to
Defendants’ Motion; they have not, andrsuary judgment is therefore appropriate.

8. Mount Vernon Police Department

Defendants argue that the claims agaihstint Vernon Police Department must be
dismissed because the police department is ancggof the City of Mount Vernon and is not a
suable entity. SeeDefs.” Mem. 24.) Defendants are correSee Lynch ex rel. Lynch v. City of
Mount Vernon567 F. Supp. 2d 459, 469 (S.D.N.Y. 2008he claims against the [Mount

Vernon Police] Department are dismissed because the Department, as an agency of a
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municipality, is not a ‘suable entity’ under [§] 1983 'gwis v. City of Mount Verno®884 F.
Supp. 748, 756 n.2 (S.D.N.Y. 1997) (“[T]he Mount Ken Police Department, as an agency of
the municipality, is not a ‘siide entity’ under 8 1983.”). Acedingly, all claims against the
Mount Vernon Police Department are dismissed with prejudice.

9. John Doe Defendants

Plaintiffs name in their Cont@int 10 John Doe officers.S€eCompl.) Plaintiffs have
made no attempt to amend their Complaint to incthéereal identities ahose individuals. As
discovery has now closed, the proper course dismiss the John Doe Defendants without
prejudice. See Kaczmarek v. City of Schenectédty. 10-CV-1193, 2013 WL 5506276, at *2
(N.D.N.Y. Oct. 4, 2013) (“Because [the] plaintifiave failed to timely identify and serve the
John Doe defendants, [the] plaintiffs’ claimsaaxgt both John Doe defendants are dismissed.”);
Sachs v. CantweINo. 10-CV-1663, 2012 WL 3822220,*a0 (S.D.N.Y. Sept. 4, 2012)

(“Where discovery has closed and the [p]ldiritas had ample time and opportunity to identify
and serve John Doe [d]efendants, it is approgti@dismiss those [d]efendants without
prejudice.” (internal quotation marks omittedjlyatkins v. DogNo. 04-CV-138, 2006 WL
648022, at *3 (S.D.N.Y. Mar. 14, 2006) (“[D]esphaving the full opportunity to conduct
discovery, [the] plainff has not yet identified and servddfendants Police Office [sic] John
Doe # 2 or Police Office [sic] John Doe # 3 witi20 days of filing the complaint . . . .
Therefore, the claims against the two John Befendants are dismissed without prejudice.”).
Accordingly, all claims against the John®Defendants are dismissed without prejudice.

As far as the Court is able to discern, Nig&riclaims for her detention on the porch have
been raised only against the John Doe Defendausordingly, although Njeria is still entitled

to summary judgment against Sexton for leiarsh and occupation of the Apartment in the
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absence of exigent circumstances or valid conbentclaims arising out of her detention on the
porch are effectively mooted blye removal of the John Doe Datiants. Moreover, her false
arrest and imprisonment claimuwd only have been raised agstithe John Doe Defendants, and
therefore Nigeria’s claims for false asteand imprisonment nstibe dismissed.

I1l. Conclusion

For the foregoing reasons, Plaintiffs’ Motiorr @artial Summary Judgment is granted in
part and denied in part, and Defendants’ Miotior Summary Judgment is granted in part and
denied in part. Specifically:

-Summary judgment is gramten favor of Plaintiffs vith respect to their Fourth
Amendment claims pursuant to 8 1983 againgt@earising out of the unlawful search and
seizure (Count I); and all Plaiffs, except Nigeria and Prince, with respect to their false arrest
claims pursuant to 8§ 19&®jainst Sexton (Count Il);

-Summary judgment is grant@dfavor of Defendants withespect to Plaintiffs’ claims
pursuant to 8 1983 against all Defendants ex8egton arising out of the unlawful search and
seizure (Count I); Plaintiffs’ false arrest ¢fes pursuant to § 1983 agat all Defendants except
Sexton (Count Il); Nigeria’s anrince’s false arrest clainpairsuant to § 1983 against Sexton
(Count II); Plaintiffs’ failureto intervene claims (Count IlIPRlaintiffs’ false imprisonment
claims pursuant to state law (Count IV); Rtdfs’ assault and battery claims (Count V);
Plaintiffs’ negligence claims (Counts VI and VII); Plaintiffs’ respondegderior claims (Count
VIII); and Plaintiffs’ claimsfor liability pursuant taMonell (Count IX);

-All claims against the City of Mount Wieon Police Department are dismissed with
prejudice;

-All claims against Police Officers John Does 1-10 are dismissed without prejudice.
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The Court will hold a conference on April 18,2017, at 10:30 AM to discuss the status of the
case. The Clerk of Court is respectfully requested to terminate the pending Motions. (Dkt. Nos.
19, 30.)

SO ORDERED.

DATED:  March30, 2017
White Plains, New York (\

KENNETH M. KARAS
UNITED STATRES DISTRICT JUDGE
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