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UNITED STATES DISTRICT COURT
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United States of America,
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Cresci Law Firm, LLC
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Counsel for Plaintiff
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Assistant United States Attorney
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Counsel for Defendant

Seibel, J.

Before the Court is Defendant’s Motitm Dismiss Plaintiff's Second Amended

Complaint. (Doc. 15.) For the reasonsedabelow, Defendant’s Motion is GRANTED.
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Background

For purposes of this Motion, the Court acceptswesthe facts, butot the conclusions,
alleged by Plaintiff in the Second Amged Complaint (“SAC”). (Doc. 12.)

Plaintiff Marytherese Miller was previousgmployed as a legal technician at the
Department of the Army (“DA”}. (SAC { 7.) In this roleshe was responsible for providing
administrative and technical support for casétconduct and honor hearings, as well as for
recording and transcribing those hearindd. { 10.) Plaintiff sufferérom medical impairment
of her left knee, as well as from Reflexryathetic Dystrophy (“RSD”); these conditions
impede Plaintiff's ability to wik, stand and climb stairsld(  22.) Although “contested” honor
hearings were historically held on the fouriboil of Nininger Hall — whib lacked an elevator —
Plaintiff had previously requested and beesmggd both informal and formal accommodations.
(Id. 117 11-12.) Specifically, Defeadt granted Plaintiff's requestat she be allowed to cover
contested honor hearings in the readily accessiflice of the Staff Judge Advocate (“OSJA”)
courtroom, rather than on theufrth floor of Nininger Hall. Ifl. Ex. A, at 3.§ In January 2010,
however, a “mission requirement” prevented caetfionor hearings from being held in the
OSJA courtroom, and as a result, aecommodation needed to be modifiettl. &t 4.) Plaintiff
was told that her hearings would be held im Red Reeder Room of \&ksington Hall, a building
with an elevator. I{l.) Defendant further offered Plaifita parking pass at Washington Hall and

indicated that she would not netdcarry any heavy recordirggjuipment, as the OSJA would

1 The SAC classifies Miller as a “DOD employee” — namehe employed by the Department of Defense — as does
Plaintiff's Response to Defendant’s Motion to Dismiss Uriddb)(6) ((“Plaintiff's Opp. Mem.”), (Doc. 17), at 8.)

Yet she brings this lawsuit against the Secretary of tineyAnot the Secretary of Defense, and the decision of the
Merit Systems Protection Board (“MSPB”) that she seeksitwtate indicates that Piiff was employed by the

DA. (SAC Ex. A, at 1.) In any event, théstinction does not affect the outcome here.

2The Court is citing to the February 12, 2013 MSPBailhdecision, which is perissible because Plaintiff
incorporated it by reference into the SAC, and the Couxdrniining itself to facts Plaintiff did not, and does not,
contest.



ensure such equipment was already in the Rsstler Room on days of scheduled hearings.
(Id.) After Plaintiff encounteredifficulties navigating the ramat the entrance to Washington
Hall, Defendant offered to purchase a mobilitpater for Plaintiff's use, even noting that on
inclement weather days, Plafhtvould not be expectetb attend honor hearingsld(at 4-5.)
Plaintiff declined Defendant’s offerld. at 5.) After approximatly two months, Defendant
requested that Plaintiff undergo a fitness forydakamination (“FFDE”"), after which Defendant
concluded that she would be unable to perfbenduties as a Legal @lenician due to her
decision to refuse the alternative accommodatidoh. a 5-6.) Defendant subsequently offered
Plaintiff a legal assistant position, with pay retemt which would have been within her medical
restrictions, but she choset to accept the job.Id; at 6.) On September 7, 2011, Plaintiff's
supervisor recommended her termination basdelantiff's inability to perform her job and
decision not to accept an altermatposition, and the terminah was made final on January 19,
2012. (d.) Plaintiff appealed the decision teetMSPB field office in New York, which
reinstated Plaintiff on February 12, 2013 afteoarthe-record, formdiearing. (SAC {1 18-19;
seeid. Ex. A.) Defendant then appealed this diexi to the MSPB in Washington, D.C., which
overturned the initial finding and temated Plaintiff in June 20141d T 19;see id.Ex. B.)
Plaintiff filed the original complaint in thisase on July 3, 2014, (Doc. 1), and the First
Amended Complaint (“FAC”) on November 11, 20{@0oc. 3). This Court held its first pre-
motion conference between the parties doréary 26, 2015 in advance of Defendant’s
anticipated motion to dismiss. After the Caunstructed Plaintiff to file a further amended
complaint, Plaintiff filed the instant SA@h March 23, 2015, (Doc. 12), alleging a disability

discrimination claim under the Rehabilitationt/nd a claim for retaliation, which is not



specified but understood to beohght under the Rehabilitation AttDefendant has moved to
dismiss pursuant to Federal RoleCivil Proezdure 12(b)(6).

. L egal Standards

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim teefehat is plausible on its face.’Ashcroft v. Iqgbal556
U.S. 662, 678 (2009) (quotirBell Atl. Corp. v. Twomb|yb650 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadgsfual content that allows the court to draw the
reasonable inference that the defendshable for the misconduct allegedld. “While a
complaint attacked by a Rule 12(b)(6) mottordismiss does not need detailed factual
allegations, a plaintiff’'s obligadn to provide the grounds of resttittement to relief requires
more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Twombly 550 U.S. at 555 (alteration, citatis, and internal quotation marks
omitted). While Federal Rule of Civil Procedu8 “marks a notable and generous departure
from the hyper-technical, code-pléagl regime of a prior era, . . . it does not unlock the doors of
discovery for a plaintiff armed withothing more than conclusionsl§bal, 556 U.S. at 678-79.

In considering whether a complaint stadedaim upon which relief can be granted, the
court “begin[s] by identifying pleadings that, basa they are no more than conclusions, are not
entitled to the assumption ofith,” and then determines whet the remaining well-pleaded
factual allegations, accepted asetr“plausibly give rise tan entitlement to relief.'1d. at 679.

Deciding whether a complaint states a plausitdarcfor relief is “a context-specific task that

3 Plaintiff styles her case as gop&al from the MSPB desibn. (SAC { 2.) Because her claims are of
discrimination, they are considerdd novan U.S. District Court like any other discrimination casee5 U.S.C. §
7703(c);Kloeckner v. Solisl33 S. Ct. 596, 603-04 (2012), and like any other discrimination case are subject to a
motion to dismiss. Plaintiff does not allege or argue that the MSPB decision is arbitrary orsatleypvoper

under the standards set forth in 5 U.S.C. § 7703(c) for review of MSPB decisions that doluetatieged
discrimination.
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requires the reviewing court traw on its judicial experience and common senig.”

“[W]here the well-pleaded facts do not permit the tooiinfer more than the mere possibility of
misconduct, the complaint has alleged — but itf@sshown’ — ‘that thepleader is entitled to
relief.” Id. (alteration omitted) (quotg Fed. R. Civ. P. 8(a)(2j).

When deciding a motion to dismissetbourt is entitled to consider:

(1) facts alleged in the complaint and docuteettached to it or incorporated in it

by reference, (2) documents ‘integral’ttee complaint and relied upon in it, even

if not attached or incorporated byfeeence, (3) documents or information

contained in defendant’s motion paperpldintiff has knowledge or possession of

the material and relied on it in frang the complaint, (4) public disclosure

documents required by law to be, and thatehiaeen, filed with the Securities and

Exchange Commission, and (5) facts of vitjiedicial notice may properly be taken

under Rule 201 of the Federal Rules of Evidence.

Weiss v. Inc. Vill. of Sag Harbor62 F. Supp. 2d 560, 567 (E.D.N.4011) (internal quotation
marks omitted)¢f. Cortec Indus., Inc. v. Sum Holding L,.249 F.2d 42, 48 (2d Cir. 1991)
(“Where plaintiff has actual notice of all the infieation in the movant’s papers and has relied
upon these documents in framing the complaiathcessity of translating a Rule 12(b)(6)
motion into one under Rule 56largely dissipated.”).

Plaintiff attached to the SAC both the iniMSPB decision, (SAC Ex. A), and the final
MSPB decision,ifl. Ex. B), which were incorporated bgference into the SAC and which |
consider to the extent undisputed.

[Il.  Discussion

Plaintiff asserts two claims under the Rahtation Act, 29 U.S.C. § 701, which governs

disability discrimination claims by federal employeds8 794(a). The first is a hodgepodge but

4 Plaintiff refers to the “no set of facts” standard originatinGamley v. Gibson335 U.S. 41, 45-46 (1957).
(Plaintiff's Opp. Mem. 3.) The SuprenCourt in 2007 ruled that that staralaad “earned its retirement” and “is
best forgotten.”Twombly 550 U.S. at 563. Counsel should not be citing it almost nine years later.
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seems to assert hostile work environment, failure to accommodate, and discriminatory
termination, and the sewd is for retaliation.

A. Hostile Work Environment

Plaintiff argues that Defendadiscriminated against her by creating a hostile work
environment, and alleges that “supervising emppes harassed and embarrassed Plaintiff in the
company of her co-workers as a result of [feguest for accommodation.]” (SAC 1 29.) In
order to establish a claim for hostile work enoviment under the Rehabilitation Act, a plaintiff
must plausibly allege “(1) a wkplace that is so severghgrmeated with discriminatory
intimidation, ridicule, and insuthat the terms and conditionsluér employment were thereby
altered and (2) a specific $1a for imputing the challengemnduct to the employerWesley-
Dickson v. Warwick Valley Cent. Sch. Dis86 F. App’x 739, 745 (2d Cir. 2014) (summary
order) (internal quotation marks and citations omitted) plaintiff must show “either that a
single incident was extraordinlgrsevere, or that a serie$ incidents were sufficiently
continuous and concerted to have alteredctinditions of her working environment.”
Desardouin v. City of Rochestéi08 F.3d 102, 105 (2d Cir. 201@)ternal quotation marks
omitted). Additionally, “it is axiomatic that . a.plaintiff must link the hostile conduct to her
protected class.’'Sosa v. N.Y. State Div. of Human Rights. 11-CV-5155, 2015 WL 5191205,
at *12 (E.D.N.Y. Sept. 4, 2015) (internal quotatioarks omitted). In determining whether the
threshold has been met, the court’s inquiry sthdotus on “the frequency of the discriminatory
conduct; its severity; whether it is physicallygatening or humiliating, or a mere offensive

utterance; and whether it unreaably interferes with an grtoyee’s work performance.”

5See29 U.S.C. § 794(d) (“The standards used to determine whether this section has been violateglairz co
alleging employment discrimination under this section [of the Rehabilitation Act] shall be the standards applied
under . . . the Americans with Disabilities Act . . . Sjpne v. City of Mount Vernphl8 F.3d 92, 96 (1997) (“The
terms common to both regulatory schemes are to be interpreted in the same way.”).
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Harris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993). The Secdidcuit has suggested that the
standard for establishing a hosterk environment remains higlseeFeingold v. New York
366 F.3d 138, 150 (2d Cir. 2004).

As Defendant notes, Plaintiff has failed todpide any details, incidents, or the identity
of individuals contributing to the alleged hitsstvork environment.” (Defendant's Mem. 10.)
Although the SAC asserts that Defendant’s employees “harassed and embarrassed Plaintiff,”
(SAC 1 29), this allegation is entirely cdumeory. Plaintiff has provided no information
describing how or when DA employees treatedihéhnis manner, nor has she specified who did
so. In fact, the record instead suggests thaDfhenade several attempts to work with Plaintiff
by accommodating the location of her assignedihggrgranting her a parking permit, offering
her the use of a mobility scooter, making clear she would not be expected to attend hearings on
days with inclement weather, and offering her a different positioh EX. A, at 4-6.) Itis
devoid of facts plausibly suggesting any hostiidward her, let alone severe or pervasive
hostility based on her disability.

Plaintiff argues that she was “coerc[ed] under duress|] to navigate an incline that
Defendant . . . knew was not ADA Compliant” arttyd, was subject to a “hostile and abusive
work environment,” (Plaintiff's Opp. Mem. 9), butishallegation falls farfsort of what Plaintiff
must demonstrate. Defendarghily notes that the SAC mentiotige ramp’s “steep incline” but
does not suggest that Plaintiff was amelin any way to climb the rampSdeDefendant’s

Reply Mem. 24 SAC 1 16.) In fact, by Plaintiff's owaccount, it was the failure of the “dry

6 “Defendant’s Mem.” refers to Memorandum of Lawéfendant John McHughg8retary of the Army, United
States of America in Support bfs Motion to Dismiss the Second Amended Complaint. (Doc. 16.)

7 “Defendant’s Reply Mem.” refers to Reply Memorandum of Law of Defendant John McHugh, Secretary of th
Army, United States of America in Further Support of his Motion to Dismiss the Second Amended Complaint.
(Doc. 18.)



run” on the ramp that prompted Defendant to dfiexr the scooter. (SAC Ex. A, at4.) This
incident does not come close to plausibly sugggsievere or pervasive discrimination, ridicule,
insult or intimidation. At the pre-motion carence on February 26, 2015, the Court noted that
the original Complaint lacked any facts to sugdmsv a hostile work environment arose, and the
Court finds the SAC similarly lacking. Because of the absence of any facts, statements or
interactions that would allow the Court t@psibly infer that a hostile work environment

existed, Plaintiff has failed to make @utlaim on these grounds and the hostile work
environment claim is dismissed.

B. Failure to Reasonably Accommodate

Plaintiff also argues that Defendant fdil® make reasonable accommodations that
would have permitted her to continue her employment. The SAC asserts that Plaintiff “requested
temporary, reasonable, and minimal anowodations upon returning to workjti(§ 29), and
alleges that the DA “failed to establish unduedsaip . . . that would ensue continuing the
accommodation which permitted her to record contested hearings in the OSJA courtroom, rather
than Nininger Hall or Washington Hall,Id; § 24). As a result, PHiiff writes that Defendant
“wrongly discriminated against [her] becausfener disability and recovery.”ld. { 30.)

As with the hostile work environment afaj failure to accommodate claims brought
under the Rehabilitation Act acensidered under the samarfrework and standards applied
under the ADA.SeeStone 118 F.3d at 96. A plaintiff makes oupama faciecase of disability
discrimination arising from a failure to accomnatel by establishing tha(l) he is a person
with a disability under the meaning of the ADA) tis employer had notice of his disability, (3)
he could perform the essential functions af job with reasonable accommodation, and (4) his

employer refused to make the reasonable accommod&emidat 96-97.In determining



whether an employer has failed to accomnmedae employee, the ADA “envisions an
“interactive process” by which employers and emgpkes work together to assess whether an
employee’s disability can be reasonably accommodate@dckson v. EImhurst Hosp. GtNo.
10-CV-5248, 2012 WL 868965, at *5 (EMDY. Mar. 14, 2012) (quotingackan v. N.Y. State
Dep’t of Labor 205 F.3d 562, 566 (2d Cir. 2000)). Whétee employee causes the interactive
process to collapse, an emoypér will not be liable.” Jackson2012 WL 868965, at *5-6
(denying claim where defendant “properly sued plaintiff's accommodation request until
plaintiff herself abandoned it”) (internal quotan marks omitted). Relatedly, it is well-
established that the employer is not reqlib@ provide every accommodation the disabled
employee may request, so long as the mcoodation offered is a reasonable ofeeFink v.
N.Y.C. Dep'’t of Pers53 F.3d 565, 567 (2d Cir. 1995).

For purposes of its motion to dismiss, Defant accepts that Plaintiff has adequately
pleaded the first three elements of the clang argues only that Plaiifitfailed to plausibly
allege the fourth element — namely, that the DA failed to make a reasonable accommodation.
(Defendant’'s Mem. 12.) This Court agred$ie SAC asserts that Defendant “failed to
demonstrate that the provision of a scoeteuld have been a reasable and effective
accommodation,” (SAC 1 17), butist Plaintiff's burden to plagibly allege why or how the
scooter, or any of the other accommodatioifisred by Defendant, were not reasonable
accommodations. Plaintiff contends that tiigstion is “an argument for another day,”
(Plaintiff's Opp. Mem. 10), but ifact Plaintiff was required to &tast allege facts supporting a
plausible inference that Defendant’s proposed atera was insufficient aineffective. It is
plain that the accommodation Defendant offesad not the one Plaintiff preferred. But an

employer need not “take account of the disabied/idual’s preferencem choosing the means



of accommodation.’Fink v. N.Y.C. Dep’t of Pers855 F. Supp. 68, 72 (S.D.N.Y. 1994j{'d,
53 F.3d 565. Thus the employer need not demonstrate that the employee’s requested
accommodation is impractical; rather the empkynust plausibly allege that the offered
accommodation was not reasonalfiee id. The Court finds that }@SAC has plainly failed to
do so, and accordingly the failure to accommodate claim is disnfissed.

C. Discriminatory Termination

Plaintiff also argues that Defendant atdd the Rehabilitation Act by wrongfully
discriminating against Plaintiff based on her disability when it terminated SeePlaintiff's
Opp. Mem. 11.) To state such a claim, a plHintust plausibly allegéhat (1) her employer is
subject to the Rehabilitation A¢R) she was disabled within th@eaning of the Act; (3) she was
otherwise qualified to perform the essentialdtions of the job, witlor without reasonable
accommodation; and (4) she suffered an advergdogment action because of her disability.
Quadir v. N.Y. State Dep’t of Lahd@9 F. Supp. 3d 528, 540 (S.D.N.Y. 2014). Defendant does
not contest the first three elements for purposdéleinstant motion. But it argues that Plaintiff
has not plausibly alleged that she suffered an adverse employment action because of her
disability. (Defendants’ Mem. 17.) Thakelent requires a platée showing of “a causal
connection between [her] disability and termioaf’ and “that [her] disability was the only
reason for the termination.Nadel v. Shinsekb7 F. Supp. 3d 288, 298 (S.D.N.Y. 2014).

As pleaded, the SAC puts forth no factsupmort Plaintiff's allgation that she was

terminated because of her disability, as oppdsdter refusal to accept accommodations that

8 Defendant is also correct that the only accommodationtPlainallenges — the provision of the scooter to access
Washington Hall — was found in a pricaise to be a reasonable accommodasieeMiller v. McHugh 814 F. Supp.
2d 299, 306 n.30, 318 (S.D.N.Y. 2011), and thus Plaintiff is precluded from relitigating that clainebBuak, f
Managers of 195 Hudson St. Condo. v. Jeffrey M. Brown Assocsg38d-. Supp. 2d 463, 472-73 (S.D.N.Y.
2009).
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would permit her to do her job. As with Plaintdfother claims, mere conclusory statements that
Defendant discriminated against her “becaudaeofdisability and recovery,” (SAC { 30),
without more, are insufficient to meet thieading standards required by Fed. R. Civ. P.
12(b)(6). See Igbal556 U.S. at 681 (bare assertionsreat constitute a plausible claim for
relief). The SAC is devoid of facts from whitie Court could plausibly infer that Plaintiff's
termination was based on disability discrimioati Indeed, the only inference plausibly raised
by the SAC is that Defendant would have bbeappy to keep Plaintiff on, and because of
Plaintiff's physical limitationsadopted a series of measutte®ughout her employment in an
attempt to ease the resporildiles associated with thieegal Technician position.SEeSAC
9, 12-13;id. Ex. A, at 4-6.) It seems plain tHakaintiff preferred other accommodations and
refused Defendant’s offers, but as notbdwe, she was not entitled to her preferred
accommodation, just a reasonable one. Traation for refusal to accept reasonable
accommodations that would have entitled oneetoain employed is not termination for being
disabled.See29 C.F.R. § 1630.9(d) (“[An] ingidual [who] rejects a reasonable
accommodation . . . that is necessary to enabl@ntlividual to perform the essential functions
of the position held or desired, and cannot, esalt of that rejection, perform the essential
functions of the position . . . will not be consideérualified.”). Accordingly, the discriminatory
termination claim is dismissed.

D. Retaliation

Plaintiff's final claim is that she was retaka against in violatin of the Rehabilitation
Act. (SAC 11 32-36.) To plead such a clairplantiff must plausiblyallege that “(1) she
engaged in an activity protected by the [Rehtdtin Act]; (2) the employer was aware of this

activity; (3) the employer took aadverse employment actionaagst her; and (4) a causal
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connection exists between théegked adverse action and the pated activity, that is, the
employer acted with a retaliatory motiveQuadir, 39 F. Supp. 3d at 54ihternal quotation
marks omitted) (alteration in original). In placedifect evidence of retaliatory animus, a causal
connection may be established indirectly bgwimg that the protected activity was followed
closely by discriminatory treatmenRierre v. Napolitanp958 F. Supp. 2d 461, 482 (S.D.N.Y.
2013). Where a plaintiff is relying on “temg@biproximity as circurstantial evidence of
causation,” such proximity “must be very closéd. (internal quotation marks omitted).
Plaintiff's conclusory claim is insufficient feseveral reasons, most notably her failure to
specify the protected activitySeeWilson v. Southampton Hosplo. 14-CV-5884, 2015 WL
5124481, at *18 (E.D.N.Y. Aug. 28, 2015). Plaintiffees to prior “complain[ts] of equal
employment disability discrimination, hostile wagkvironment, [and] reprisal and retaliation in
November 2006, May 2007, and July 2007,” (SAB4Y, and asserts that she “previously
engaged in protected activity 2009, 2010, 2011, as well as 20124’ § 32), but as an initial
matter, and as Defendant notes, Plaintiff “failptovide any details dacts” regarding what
complaints she made and to whom. (Deferidaviem. 18.) Although th Court is left to
speculate based on the facts and allegations pleaded in the SAC, it seems likely that the Plaintiff
may be referring to prior complaints and casles initiated with the Equal Employment
Opportunity Commission (“EEOC”"), and relatédpositions in March 2011, which, according to
the February 12, 2013 MSPB decisiinvolved OSJA employeesS€eSAC Ex. A at 20.) But
neither the SAC nor the MSPB decision set foaitt$ or allegations from which the Court could
plausibly infer that the DA terminated Plaffis employment due to her participation in EEO
matters. Indeed, the MSPB decision found Biaintiff “failed to prove by preponderant

evidence that the agency retaliated agdies based on her prior EEO activity.Id.(at 22.)
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Moreover, the Second Circuit has previouslyrfd that “even a four-month interval . . .
is insufficient in itself to establish the [nesary] causal connection” and “action taken twenty
months after the protected activity sugige by itself, no causality at allPerry v. NYSARC,
Inc., 424 F. App’x 23, 26 (2d Cir. 2011) (internal quotation marks omitssd;alsdMurray v.
Visiting Nurse Servs. of N.Y628 F. Supp. 2d 257, 275 (S.D.N2Q07) (“[D]Jistrict courts
within the Second Circuit have castently held that the passagkitwo to three months between
the protected activity and the adverse employraetion does not allofor an inference of
causation.”). Even if Plaintiff's prior requestad complaints were the protected activity she
cites, the temporal gdyetween the conduct and her termioatihat was initiated in September
2011 is too long to suppdite required inference.Accordingly, the reliation claim is
dismissed.

V. L eave to Amend

Leave to amend a complaint should be freglen “when justice seequires.” Fed. R.
Civ. P. 15(a)(2). Itis “withirthe sound discretion diie district court to grant or deny leave to
amend.” McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007). “Leave to
amend, though liberally granted, maipperly be denied for: ‘undue delay, bad faith or dilatory
motive on the part of the movangpeated failure to cure defeicies by amendments previously
allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility
of amendment, etc.”Ruotolo v. City of N.Y514 F.3d 184, 191 (2d Cir. 2008) (quotigman

v. Davis 371 U.S. 178, 182 (1962)).

9 Indeed, that Defendant offered, in August 2011, to tearfintiff to a different position, with pay retentioseé
SAC Ex. A, at 6), undercuts any inémce that it was looking to fire her in Sepban2011 because of her
participation in protected activity in March 2011.
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Plaintiff has made a one-sentemee formarequest to amend, (Plaintiff's Opp. Mem.
13), but has not provided a propdsThird Amended Complaint andicated what facts she
could add that would cure the deficiencies dssed above. Plaintiffas already amended her
complaint twice, geeDocs. 3, 12), and on the second occasion did so with the benefit of
Defendant’s pre-motion letteiséeDoc. 8), and my observatis during the February 26, 2015
conference that the once-amended complaint warglgrlacking in facts to sufficiently support
the requisite plausible inferences. My law cler@k detailed notes of the conference. | advised
Plaintiff’'s counsel, among other tlys, that conclusory statemetitsit Defendant tried to thwart
Plaintiff's employment were Bufficient; there was no explaton for why the accommodation
of a scooter was not reasonalilesre were no facts showing athmade the work environment
hostile or that thoseattors were severe or pervasive; the FAC failed to state what
accommodations were requested; the FAC saichiffavas harassed but not how; the retaliation
claim did not say what the geected conduct was or wherhdppened, so a causal connection
could not be inferred; and thatwas insufficient to say, without dates or details, that Plaintiff
was retaliated against for protected activity. pleined that the FAC would be “dismissed in a
heartbeat” and that Pldifi should file a SAC that provided€ts. Plaintiff then amended again,
(Doc. 12), but, as discussed, again failed to pi®Wne necessary facts to render her conclusions
plausible. Even now, Plaintiff has not suggested she possesses any $attat would cure the
deficiencies identifiedn this opinion. See Loreley Fin. (Jersey) N®Ltd. v. Wells Fargo Secs.,
LLC, 797 F.3d 160, 190 (2d Cir. 2015) (denialezve to amend would be proper where
“request gives no clue as to how the complaint’s defects would b@’x(ireernal quotation
marks omitted)TechnoMarine SA v. Giftports, In@58 F.3d 49305-06 (2d Cir. 2014)

(denying leave to amend was proper wherengifahad already failed to cure pleading

14



deficiencies and did napecify what new facts it had thabuld cure those deficiencies)
(collecting cases)zallop v. Cheney642 F.3d 364, 369 (2d Cir. 201(t)strict court did not err
in dismissing claim with prejudice in absencea¥ indication plaintificould or would provide
additional allegations leading to different resultdiel (UK) Ltd. v. Reuters Grp., PLQ77 F.
App’x 43, 45-46 (2d Cir. 2008) (summary order) {det court did not exceed its discretion in
not granting leave to amemhere plaintiff had already amended complaint once and
amendment would have been futile).

Accordingly, leave to amend is denied.
V. Conclusion

For the foregoing reasons, Defendant’s Mot®@GRANTED. The Clerk of the Court is
respectfully directed to terminate the pemgdmotion, (Doc. 15), and close the case.

SO ORDERED.

Dated: February 19, 2016
White Plains, New York

(tthy, faike?

CATHY"éEIBEL, U.S.D.J.
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