Bethel v. Wolff et al Doc. 62

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RONALD BETHEL,

Plaintiff,
V.
R.N. CHARLES WOLFF; SERGEANT No. 14-CV-6519 (KMK)
WAHLQUIST, Sgt. John Doe; DR. V.
BHOPALE; SID JOHN®N, Food Services OPINION & ORDER

Administrator; SUPERINTENDENT
WILLIAM A. LEE; CAPTAIN CAREY;
ENRIQUE PAGAN, Phygians Assistant;
DR. FREDERICK BERNSTEIN, Health
Service Director;

Defendants.

Appearances:

Ronald Bethel

Otisville, NY

Pro Se Plaintiff

John Eric Knudsen, Esq.

Neil Shevlin, Esq.

New York State Department of Law Litigation
New York, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Plaintiff Ronald Bethe(*Plaintiff”), an incarceratethmate proceeding pro se, filed the
instant Complaint and Amended Complaint agaDefendants R.N. Charles Wolff, Sergeant
Wabhlquist, Dr. V. Bhopale, Sidohnston, Superintendent WilieLee, Captain Carey, Enrique
Pagan, and Dr. Frederick Bernstécollectively, “Defendantg; pursuant to 42 U.S.C. § 1983,

alleging that Defendants violated his Eighth Amendment constitutional rights by failing to
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protect him from an assault by a fellow inmatel by failing to providdim adequate medical
care. SeeDkt. No. 9.) Before the Court is Defemds’ Motion for Summary Judgment. For the
reasons to follow, the Court grants the Motion.

I. Background

A. Factual Background

The following facts are taken from Defendar8tatement Pursuant to Rule 56.1 and the
supporting documents accompanying the MotiddeeDefs.” Statement Pursuant to Rule 56.1
(“Defs.’ 56.1") (Dkt. No. 55).) Although Plaintifias not offered a statement of undisputed facts
pursuant to Local Rule 56.1, Plaffis failure to file such a statement does not “absolve[] the
district court of even checkinghether the citation [in the Loc&ule 56.1 Statement] supports
the assertion."Giannnullo v. City of New Yorl822 F.3d 139, 143 n.5 (2d Cir. 2003).
Accordingly, the Court will examine the docuntenffered by Defendants in support of their
statement pursuant to Local Rule 56.1

On September 26, 2013, Plaintiff was incarcerate@reen Haven Correctional Facility
and was assigned to work in the kitchen area of the mess &a#Arf. Compl. T 1I(D), T 1
(Dkt. No. 9);see alsdefs.’ 56.1 § 10.) Around 7:55 AM, &htiff was attacked by another
inmate who threw hot water at Plain@#ifid cut his arm with a metal can licegDecl. of Neil
Shevlin (“Shevlin Decl.”) Ex. D (Dkt. No. 57¥ee alsdefs.’ 56.1  10.) Defendant Sergeant
Wabhlquist, who was assigned to supervise ti@Wcrun,” heard Plaintiff scream and looked
over to investigate. SeeDecl. of Robert WahlquigtWahlquist Decl.”)  4see alsdefs.’ 56.1

1 11.} Wabhlquist observed Plaifftbent over with his handswering his face and head, and

! The declarations of Defendants Dr. FrécleBernstein, Charles Wolff, Dr. Vishmas
Bhopale, Enrique Pagan, Superintendent Willizee, Sidney Johnston, Robert Wahlquist, and
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also observed another inmate, Simard, holdifded metal can lid and moving in a slashing
motion toward Plaintiff. $eeWahlquist Decl. § 4see alsdefs.’ 56.1 § 11.) Wahlquist ran
toward Simard and yelled at him to drop the weapon, which he 8&EWahlquist Decl. | 5;

see alsdefs.’ 56.1  12.) Simard laid on the flotace first, and Wahlquist applied mechanical
restraints to Simard’s handsSegeWahlquist Decl.  5see alsdefs.’ 56.1 § 12.) Wahlquist
summoned the medical staff and instructed Officatidedt to escort Plaintiff to the clinic for
treatment. $eeWahlquist Decl. | 5see alsdefs.’ 56.1  13.) Wahlquist took Simard to the
Special Housing Unit. §eeWahlquist Decl. | 5see alsdefs.’ 56.1 § 13.)

Plaintiff testified that prior to the adent on September 26, 2013, he did not know
Simard personally and had never spoken to hisee$hevlin Decl. Ex. F (Pl.’s Dep. Tr."”), at
94;see alsdefs.” 56.1  14.) Plaintiff ated that he had never hadsituation” with Simard
before, and he did not realiynderstand what had happened or why Simard had attacked him.
(SeePl.’s Dep. Tr. 14-15ee alsdefs.’ 56.1 § 14.) None of Defendants responsible for
supervising the mess hall was awaf any animosity be/een Plaintiff and Simard or of any
danger to Plaintiff from Simard.SéeLee Decl. | 4; Johnston Defjl4; Wahlquist Decl. § 7;
Carey Decl. | 5see alsdefs.’ 56.1 1 15-18.)

Inmates are assigned to work in thessball on a case-by-case basis by a Program
Committee. $eelee Decl. | 6; Johnston Decl. s&e alsdefs.’ 56.1 1 19.) Neither Lee nor
Johnston was directly responsible for assignnmates to work in the mess halGeglee Decl.

1 6; Johnston Decl. | 6ee alsdefs.’ 56.1 1 20-21.) The only firm criteria for working in the

mess hall is passing a medical evaluatiddeeee Decl. § 6; Johnston Decl. 1 6.)

Daniel Carey, as well as the declaration of nofemi@ant Dr. Richard Wurzeare attached to the
declaration of Neil Shevlin



A civilian staff supervises thgroduction and service of foodS€eJohnston Decl. { 8;
see alsdefs.’ 56.1 § 23.) The security staff, whiconsists of correan officers and their
supervisors, monitors the mess hall, the ugealt, and the dispakof sanitation. $ee
Johnston Decl. | &ee alsdefs.’ 56.1 | 24.) Correction oflrs responsible for supervising
the mess hall are normally situated in the toohm@and out on the floor during meal service, and
make rounds throughout the dayse€Johnston Decl. {f 7-8ee alsdefs.’ 56.1 | 26-27.)
On the day Plaintiff was attacked, there wsseeral correction officers monitoring the mess hall
and kitchen area.SgeWahlquist Decl. | 4see alsdefs.’ 56.1 § 28.)

After Wahlquist summoned the medicalf§t®efendant Charles Wolff, a nurse, and
Nurse Colonie responded and arrived at the mak$o find Plaintiff sitting with security. See
Wolff Decl. T 3;see alsdefs.’ 56.1 1 30.) Plaintiff appearéalbe alert and orientedSde
Wolff Decl. I 3; Shevlin Decl. € A (“Medical Records”), at 008Gee alsdefs.’ 56.1 T 30.)
Wolff and Colonie escorted Plaintiff to the medichhic at Green Haven, where they noted that
Plaintiff had first degree burns oretleft side of his face, both bfs eyelids, his forehead, and
the left side of his neck and shouldegeéWolff Decl. § 4; Pagan Decl. | 6; Medical Records at
0080, 0082, 0110; Shevlin Decl. Ex. &e alsdefs.’ 56.1 § 31.) Plaintiff also suffered a
superficial second degree burn on his right foretirat was approximately the size of a quarter;
he also had a 3/4 incduperficial laceration on the same foreari@edWolff Decl. § 4; Pagan
Decl. § 6; Medical Records at 0080, 0082, 0110; Shevlin Decl. BgBalsdefs.”’ 56.1  32.)
Wolff and Colonie applied cold compresseshte burns and notified Defendant Enrique Pagan,
a physician’s assistant who was supervising limecchat morning, requesting that Pagan assess
Plaintiff's condition and prescréa course of treatmentSgeWolff Decl. | 5; Pagan Decl.  2;

Medical Records at 0082; Shevlin Decl. ExsBe alsdefs.’ 56.1 1 33.) Pagan directed Wolff



and Colonie to provide Rintiff with Ibuprofen for the pairgpply Silvadene, a topical cream, to
the first degree burns, other thitue eyelids, to prevent infeoti; and apply Bacitracin to the
second degree burn and to hislelgeto prevent infetton and to keep the tissue moisEeé

Wolff Decl. 1 5; Pagan Decl. | 7; Medidaécords at 0080, 0082, 0109; Shevlin Decl. Exsdg
alsoDefs.’ 56.1  37.) Plaintiff was neent to an outside hospital.

According to Defendants, there is ndipp at Green Haven of denying inmates the
ability to go to an outside hospital for treatrhehfirst and superficissecond degree burns.
(SeeBernstein Decl. | 4; Lee Decl. {$kee alsdefs.’ 56.1 § 34.) Here, the decision to keep
Plaintiff at the infirmary instead of sendihgn to a hospital was based on the treating
physician’s and assistant’s determination laintiff's wounds wereot serious enough to
warrant sending him to an outside hospit&edBhopale Decl. § 4; Pagan Decl. {s8g also
Defs.’ 56.1 {1 34.) Defendants indicate that filsgree burns are typitatreated with cold
water or cold compresses, and that the nextistepapply topical ointment or cream to the
affected area. SeeBernstein Decl. { 5; Bhopalzecl. | 4; Pagan Decl. { dee alsdefs.’ 56.1
1 35.) If there is any sign offection, antibiotics are given.SéeBernstein Decl. | 5; Bhopale
Decl. | 4; Pagan Decl.  dee alsdefs.’ 56.1 § 35.) Second degrburns are classified as
either superficial or deepSé€eBhopale Decl. T 6; Pagan Decl. {sBg alsdefs.’ 56.1 | 36.)
Superficial second degree burns receive largely time $eeatment as first degree burns, but
superficial second degree burns may also result in blisters, which, if large, should be ruptured.
(SeeBhopale Decl. 1 6; Pagan Decl. fsBg alsdefs.’ 56.1 | 36.) Deep second degree burns
are also treated similarly, but may sometimeggiire more invasive intervention, such as
surgical excision of dead tissue and a skin gr&eeBhopale Decl. | 6; Pagan Decl. {s&p

alsoDefs.’ 56.1 1 36.) Inmates at Green Haven wtiber any type of second degree burns are



placed in an isolation room tochece the possibility of infection.SéeBhopale Decl. § 6; Pagan
Decl. | 5;see alsdefs.’ 56.1 § 36.) It is #hopinion of Defendants ah Plaintiff suffered only
first degree burns and supeiél second degree burnsSgeBhopale Decl. § 6; Pagan Decl. { 5;
see alsdefs.’ 56.1 1 36.)

Later on September 26, after treatingwainds, Wahlquist gave Plaintiff the
opportunity to be placed into proteaticustody, but Plaintiff declinedSéeWahlquist Decl.

1 6; Shevlin Decl. Ex. Gee alsdefs.’ 56.1 1 38.) Plaintiff was, however, placed in an
isolation room at the infirary to prevent infection. SeePagan Decl.  &ee alsdefs.’ 56.1
139.)

The next morning, the nursing staff notedt Plaintiff appeared to be resting
comfortably, but a large blister had developechis left eye and wdsaking clear liquid. $ee
Medical Records at 0116ge alsdefs.’ 56.1 § 40.) Plaintiff wagiven gauze pads to pat the
blister. SeeMedical Records at 0116gee alsdefs.’ 56.1 § 40.) Later that same morning,
Defendant Dr. Vishmas Bhopale aRitiff's primary care physician délhe time, saw Plaintiff.
(SeeBhopale Decl. T 1Gee alsdefs.’ 56.1 § 41.) Plaintiff tol@r. Bhopale that he thought
the burn area was looking bettand Dr. Bhopale agreedSdeBhopale Decl.  1Gsee also
Defs.” 56.1  41.) Dr. Bhopale continued the timent of Silvadene ar8acitracin, and also
directed that Plaintiff shoulstart taking Amoxicillin, an dibiotic, for seven days.Sge
Bhopale Decl. § 10; Medal Records at 0109-011€ke alsdefs.’ 56.1 1 42.)

On the afternoon of September 27, the nursiafj sbserved that Plaintiff’s left eye,
which had previously been swollen shut, was $gsllen and Plaintiff was able to open iSeg
Medical Records at 0116ge alsdefs.’ 56.1 | 43.) Plaintiffrowered and then received

treatment of Silvadenend Bacitracin. The dressing on BRtéf’s forearm was changed Sée



Medical Records at 0116ge alsdefs.’ 56.1 § 44.) That eveninipe nursing staff noted that
the burn on the left side of&thtiff's face was improving and éhdressing to his right forearm
was intact, but also documented that Plaintiff bisters on the left sidef his neck and left
eyelid. SeeMedical Records at 011%ge alsdefs.’ 56.1 | 45.) The nursing staff applied
Silvadene and noted that Plaffit swelling was subsiding anddwital signs were normal Sée
Medical Records at 011%ee alsdefs.’ 56.1 § 45.)

The next morning, on September 28, the nursiaff sbticed that Plaintiff's left eyelid
was swollen, but that Pldiff's vision was intact. $eeMedical Records at 011%ge alsdefs.’
56.1 1 46.) The dressing on PI#irg¢ forearm was clean and histal signs were normal.Sge
Medical Records at 011%ee alsdefs.” 56.1 § 46.) Later thatrs@& morning, the nursing staff
noted that Plaintiff's left eye was much less Bemg that he had small blisters on his forehead
and open skin areas, and that he hamidmall open areas on his forearrBe¢Medical Records
at 0111;see alsdefs.’ 56.1 T 47.) Plaintiff showereohd had his dressing change8ed
Medical Records at 011%ee alsdefs.’ 56.1 § 48.) Plaintiff fased Silvadene and Bacitracin
to his face because he was going to the visiting rmosee his family, but he indicated he would
allow those medications to lag@plied upon his return.SéeMedical Records at 011%ee also
Defs.’ 56.1 1 48.)

That afternoon, Plaintiff was seen by Bentivegna and told him that he had no
complaints except dryness in the burned aredseBhopale Decl. I 15; Medical Records at
0112;see alsdefs.’ 56.1  50.) Later that day, the sing staff examined Plaintiff and noted
blistering on Plaintiff's foreheadnd peeling to areas of his fabeit also noted that Plaintiff

denied any pain.SeeMedical Records at 0118ee alsdefs.’ 56.1  51.) Plaintiff's dressing



was changed, Bacitracin was applied, Braintiff was given an antibiotic.SeeMedical
Records at 011Zee alsdefs.’ 56.1 1 51.)

The next morning, September 29, Plaintiffsigeen by the nursing staff, who observed
that he was resting comfoblg and had no complaintsS¢eMedical Records at 0118ge also
Defs.” 56.1 1/ 52.) The dressing orailLiff's forearm was changedS¢eMedical Records at
0112;see alsdefs.’ 56.1  52.) At noon, &htiff complained thathe skin on his face was
itching, and the nursing staff saw that the skimsforehead was peeling and that the skin on
his cheeks was dry.SéeMedical Records at 0118¢ee alsdefs.’ 56.1 | 53.) The staff noted
that Plaintiff's vital signs were normal and that his appetite was good; Plaintiff then showered
and received his normal course of treatmeB8eel/edical Records at 0118ge alsdefs.’ 56.1
1 53.) Plaintiff was also givencan of Bacitracin and was instted to use it on the dry skin on
his face. $eeMedical Records at 0118ge alsdefs.’ 56.1  54.) Plaintiff also reported a
slight burning sensation on hiséhead and was advised thahié& symptom persisted, he should
wash the Silvadene off and use BacitraciBegMedical Records at 0118ee alsdefs.” 56.1
154)

On September 30, the nursing staff noted Blaintiff was awake and reading with no
apparent distress or discomforBegMedical Records at 0118ge alsdefs.’ 56.1  56.) The
staff also noticed that the burtesPlaintiff's face were blisteng and peeling, and Silvadene and
Bacitracin were applied.SeeMedical Records at 0118ge alsdefs.’ 56.1 § 57.) The dressing
to Plaintiff's forearm was dry and intactS€eMedical Records at 0118ge alsdefs.’ 56.1
1 57.) Later that morning, Dr. Bhopale saw ii#fiand noted that the burned areas were
healing well and that #re was no blistering.SeeBhopale Decl. { 18; Medical Records at 0107,

0113;see alsdefs.’ 56.1 1 58.) Dr. Bhopale directedttBacitracin should continue to be



applied to the burn areas and that Plaintiffiidd be discharged from the infirmary, with a
follow-up with Dr. Bhopale in one weekSéeBhopale Decl. { 1&ee alsdefs.’ 56.1  58.)
Plaintiff did not indicate to DiBhopale that he was in any kind of pain, was feeling dizzy, had
blurred vision in his eyes, or had headach&eeBhopale Decl. | 1&ee alsdefs.’ 56.1 § 59.)
Dr. Bhopale testified that had Plaintiff expsed those symptoms to him, Dr. Bhopale would
have indicated those comments in the med®ebrd and would have treated Plaintiff
accordingly. $eeBhopale Decl. | 1&ee alsdefs.’ 56.1 | 60.) Later that morning, the
nursing staff noted that the skin on Plaintiff’'s forehead and face was pe&iagViddical
Records at 0113%ee alsdefs.’ 56.1 1 61.) Plaintiff showereohd Silvadene was applied to his
forehead, Bacitracin was applied to his other metsy and a bandage was placed on his forearm.
(SeeMedical Records at 0080, 011sze alsdefs.’ 56.1 § 62.) Plaintiff was instructed on his
medications and was discharged from the infirma8eefMedical Records at 0080, 011s:e
alsoDefs.’ 56.1 1 63.)

Approximately one week later, on OctobeDr, Bhopale saw Plaintiff for the follow-up
visit, noted that Plaintiff's burns had completélyaled, and noted that he did not observe any
permanent scarring or discoloratiorseéBhopale Decl. { 20; Medal Records at 0079ge also
Defs.” 56.1 1 64.) Plaintiff did e¢oplain that his left eye was experiencing sensitivity to light
and worsening vision, and while Dr. Bhopale dat see anything wrong with Plaintiff's eyes,
because Plaintiff was already due for an examination by an optometrist, Dr. Bhopale submitted a
request form for Plaintiff to see oneSgeBhopale Decl. I 20; Medal Records at 0122ge also
Defs.” 56.1 § 65.) Plaintiff did not thereaftemgplain to Dr. Bhopale on a regular basis of

headaches or eye pairSeeBhopale Decl.  2%ee alsdefs.’ 56.1 1 66.)



Plaintiff saw Dr. Rchard Wurzel, an optometrigtn October 16, 2013 and October 14,
2014, for his complaints of eye dryness and irritatiddee(Vurzel Decl. § 3; Medical Records at
0121, 0127see alsdefs.’ 56.1 § 67.) During the examation on October 16, 2013, Dr. Wurzel
noted a number of findings and symptoms consistent with dry eye syndrome from the hot water.
(SeeWurzel Decl. 1 4; Medical Records at 018&¢ alsdefs.’ 56.1 1 68.) Dr. Wurzel
prescribed glasses, non-preserved aidifi@ars, and ocular ointmentsSe@WNurzel Decl. { 4;
Medical Records at 012%ee alsdefs.’ 56.1 1 68.) On Octobé&4, 2014, Dr. Wurzel observed
that Plaintiff's issues had slightly improved amated continuing symptoms consistent with mild
dry eye syndrome.SeeWurzel Decl. 1 5; Medical Records at 018&g alsdefs.’ 56.1 1 69.)

Dr. Wurzel renewed the @scription for artificial éars and ointmentsSéeWurzel Decl. { 5;
Medical Records at 012%ee alsdefs.’ 56.1 § 69.)

Dr. Wurzel does not believe thataintiff suffered any long-ternmjuries to his eyes as a
result of the incident in 2013.SéeWurzel Decl. i 6see alsdefs.’ 56.1 § 70.) Dr. Wurzel
points out that the symptoms discussed inAtiended Complaint—Ilight sensitivity, throbbing
pain, impaired vision, pounding headaches, amchaeent burn and discoloration to the areas
around his eyes—are not consistent withdmgnosis of mild dry eye syndromeSeeWurzel
Decl. § 7;see alsdefs.’ 56.1  71.) Dr. Wurzel further netthat Plaintiff did not raise any of
the symptoms he now alleges when he met with Dr. Wurzel in 2013 and ZHealVyrzel
Decl. 11 7, 10; Medical Records at 0121, 0k&& alsdefs.”’ 56.1 11 71, 74-75.) Dr. Wurzel
also points out that dry eyes can be causedrimn@ber of conditions, arttiat given Plaintiff's
recovery between 2013 and 2014, Dr. Wurzekduat believe the hot water caused the

diagnosed dry eye syndromese@Wurzel Decl. § 8see alsdefs.’ 56.1 | 72.) Moreover,
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Plaintiff is over the age of 40nd eye deterioration, particulanyith respect to Plaintiff's
astigmatism, is normal.SeeWurzel Decl. | 9see alsdefs.’ 56.1 § 73.)

On or about October 17, 2013, i filed a grievance, alleging that the attack on him
could have been prevented by staff and tieatvas denied adequate medical caBeel(ee
Decl. 1 9; Shevlin Decl. Ex. E, at 0010-004de alsdefs.” 56.1  76.) At the conclusion of
the investigation into the incident, Defendsiitiam Lee, then the Superintendent at Green
Haven, determined that the allegationsm$conduct could not be substantiateBed_ee Decl.

1 10; Shevlin Decl. Ex. E, at 0016-00%@ég alsdefs.’ 56.1 1 77.)

B. Procedural History

Plaintiff filed his Complaint on August 14, 2014SeeDkt. No. 1.) Plaintiff filed an
Amended Complaint on November 7, 201&eéDkt. No. 9.) Some Defendants filed an
Answer on January 26, 20155geDkt. No. 22.) The remainder, after being served, filed their
Answer on April 14, 2015. SeeDkt. No. 29.) A case management order was entered on
September 24, 2015, directing that all discoweag to be completed by January 31, 201%ee(
Order (Dkt. No. 36).) After issues regardiBlgintiff's deposition anéhterrogatories were
resolved, $eeDkt. Nos. 45-46), Defendants requesteavke to move for summary judgment,
(seeLetter from John Knudsen, Esq., to Court (Feb. 11, 2016) (Dkt. No. 47)). Plaintiff
responded to the applicati shortly thereafter.SgePl.’s Answer to Summ. J. (Dkt. No. 48).)
The Court set a briefing schedule for the MotioGedOrder (Dkt. No. 49).) Before Defendants
filed their Motion, Plaintiff filed an “Answerto Defendant’s Motion, wibh reiterated many of
the points made in his earlier applicatio®eéPl.’s Answer to Summ. J. (Dkt. No. 53).)
Defendants filed their Motion and amopanying papers on May 13, 201&e€Dkt. Nos. 54—

58.) Plaintiff did not respond. Bendants thereafter informed t@®urt that they would not be
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submitting a reply brief. Seeletter from Neil Shevlin, Esqto Court (July 6, 2016) (Dkt. No.
59).)
[I. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawstktere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movant’s burden to shthat no genuine factual dispute exist¥t. Teddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004ge also Berry v.
Marchinkowskj 137 F. Supp. 3d 495, 521 (S.D.N.Y. 2015) (same).

“However, when the burden of prooftatl would fall on the nonmoving party, it
ordinarily is sufficient for the movd to point to a lack of evidende go to the trier of fact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raasgenuine issue of faftdr trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alteration aivternal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion . , [a nonmovant] need[s] to creatore than a ‘metaphysical’

possibility that his allegationsere correct; he need|[s] to ‘cenfiorward with specific facts
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showing that there is a genuine issue for trialtobel v. County of Erie692 F.3d 22, 30 (2d
Cir. 2012) (emphasis omitted) (quotiMatsushita Elec. Indus.d&Cv. Zenith Radio Corp475
U.S. 574, 586-87 (1986)), “and cannot rely on the raegations or deals contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)
(internal quotation marks omittedyee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009)
(“When a motion for summary judgmentasoperly supported by documents or other
evidentiary materials, the party opposingsoary judgment may not merely rest on the
allegations or denials ¢iis pleading . . . .").

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal qtiotamarks omitted). At this stage,
“[t]he role of the court is not teesolve disputed issues of fact but to assess whether there are any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate andjbse of factually unsupported claim&eneva Pharm.
Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 2004) (quotibglotex Corp. V.
Catrett 477 U.S. 317, 323-24 (1986)). Finally, the@etCircuit has instructed that “special
solicitude” should be afforded a pro si#gkant on a motion for summary judgmesge Graham
v. Lewinski 848 F.2d 342, 344 (2d Cir. 1988ge also Berryl37 F. Supp. 3d at 522 (same),
whereby a court should construbétsubmissions of a pro se ldigt . . . liberally” and interpret
them “to raise the strongest arguments that they suggesstman v. Fed. Bureau of Prisgns
470 F.3d 471, 474 (2d Cir. 2006) (per curiam)iissand internal quotation marks omitted).

When ruling on a motion for summary judgmemtistrict courtlsould consider only

evidence that would bedmissible at trial. See Nora Beverages, Inc. v. Perrier Group of Am.,
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Inc., 164 F.3d 736, 746 (2d Cir. 1998). “[W]here a paelies on affidavits . . . to establish
facts, the statements ‘must be made ongretisknowledge, set out facts that would be
admissible in evidence, and show that the afffian is competent to testify on the matters
stated.” DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012) (quoting Fed. R. Civ. P. 56(c)(4));
see also Sellers v. M.C. Floor Crafters, [rf#42 F.2d 639, 643 (2d Cir. 1988) (“Rule 56 requires
a motion for summary judgment to be sugpdrwith affidavits based on personal
knowledge . . . .")Baity v. Kralik 51 F. Supp. 3d 414, 419 (S.D.N.Y. 2014) (disregarding
“statements not based on [the]l§ntiff's personal knowledge”)Flaherty v. Filardi No. 03-
CV-2167, 2007 WL 163112, at *5 (S.D.N.Y. Jan. 2807) (“The test for admissibility is
whether a reasonable trief fact could believe the witse had personal kndedge.” (internal
guotation marks omitted)Xigmund v. Fosterl06 F. Supp. 2d 352, 356 (D. Conn. 2000) (noting
that “[a]n affidavit in which the plaintiff mehg restates the conclusory allegations of the
complaint” is insufficient to support a motiorrfeummary judgment). In addition, “a pro se
party’s bald assertion, complgteinsupported by evidence,nst sufficient to overcome a
motion for summary judgment.Berry, 137 F. Supp. 3d at 52(h{ernal quotation marks
omitted);see alsd&cotto v. Aimenad43 F.3d 105, 114 (2d Cir. 1998) (“The non-moving party
may not rely on conclusory allegat®or unsubstantiated speculation.”).

B. Analysis

Plaintiff brings two claims under the EighfAmendment—one for failure to protect
against Defendants Wabhlquist, Carey, JohnstonLaadand one for deliberate indifference to a
serious medical need againBtefendants except JohnstorSe@Am. Compl. § II(D), 1Y 22—

25.) The Court will address each claim in turn.
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1. Failure to Protect

An inmate may state a claim under the Eighthendment against a prison official under
the theory that prison officialsifad to protect him or herSee Farmer v. Brennab11 U.S.

825, 847 (1994)see also Hayes v. N.Y.C. Dep't of Cp84 F.3d 614, 620 (2d Cir. 1996) (“The
Eighth Amendment requires prison officials to takasonable measures to guarantee the safety
of inmates in their custody.”). A plaintiff seeking to make such a claim must allege both an
objective and subjectiveerhent: that “he is incarceratadder conditions posing a substantial
risk of serious harm,” and that the prison o#fidiad a “sufficiently cipable state of mind, to
wit, [was] deliberately indifferentio the harmful conditions.’Randle v. Alexande®60 F. Supp.
2d 457, 473 (S.D.N.Y. 2013) (emphasis amtdrnal quotationomarks omitted)see also Parris v.
N.Y. State Dep’t Corr. Sery947 F. Supp. 2d 354, 362 (S.D.N.Y. 2013) (sam&rren v.
Goord 476 F. Supp. 2d 407, 410 (S.D.N.Y. 2007) (sani#gliberate indifference exists “when
an official ‘has knowledge that an inmate faaesubstantial risk of serious harm and he
disregards that risk by failing to takeasonable measures to abate the harRaliris, 947 F.
Supp. 2d at 363 (quotirtdayes 84 F.3d at 620).

Assuming that Plaintiff has satisfied the etijve element, and the Court is far from
certain he has, Plaintiff has offered no indicatimneven an allegatiothat any of Defendants
were on notice that Simard intended to harmriifaior posed a threat to Plaintiff. Even
Plaintiff admits that he did not know Simardlia the time and had newvkad any altercations
with Simard. SeePl.’s Dep. Tr. 14-15, 94.) Moreover, oaf Defendants named under this
claim was aware of any conflict between Plairdiffd Simard or of any danger that Simard may
have posed to Plaintiff.SgelLee Decl.  4; Johnston Decl. Wahlquist Decl. | 7; Carey Decl.

1 5.) “Courts routinely deny deliberate indiface claims based upon surprise attackafris,
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947 F. Supp. 2d at 363 (internal quotation marks omittedyeneral, “[t]he plaintiff must allege
that the defendants knew of a prior altercation betwthe plaintiff and hiattacker, or of threats
that had been made against the plaintiffl’ In the absence of such evidence, there is no basis
for a reasonable trier of fatd conclude that Defendants wexeare of any threat of danger
posed by Simard or other§ee Dublin v. N.Y.C. Law DephNo. 10-CV-2971, 2012 WL
4471306, at *7 (S.D.N.Y. Sept. 26, 2012) (gragtsummary judgment where there was no
evidence that the defendant “knew of and disreghedgubstantial risk of serious harm to [the]
[p]laintiff”); Fernandez v. N.Y.C. Dep’t of CarNo. 08-CV-4294, 2010 WL 1222017, at *4
(S.D.N.Y. Mar. 29, 2010) (dmissing the complaint where theapitiff had not pled “that he and
[his attacker] were involved ing@ior altercation, that [the attacker] had previously threatened
him, or that there was any other reason for offie¢fghe facility] to be on notice that there was
a risk of altercation between [thigg]laintiff and [his attacker]”).

Similarly unavailing is Plaintiff's assean that Defendants Joflins and Lee are liable
for adopting an “unwritten policy sanctioning \@alt inmates with a history of violent prison
behavior to work unsupervised(Am. Compl. T 1I(D), § 23.) Rintiff offers no support for this
proposition, and Lee and Johmistexpressly denied thatyasuch policy existed.Sgelee Decl.

1 5; Johnston Decl. 1 5.) lesid, all inmates working in the mess hall were monitored by both
civilian and security staff membersSdelee Decl. I 7; Johnston Decl. § 8.) The security staff
was positioned in the mess hall area and made rounds throughout th8eyee(Decl. § 7;
Johnston Decl. { 8.) That Plafhiwas attacked and the cortem staff were unable to stop it
does not, on its own, show that correction officerseveavare of a substaal risk and failed to
protect Plaintiff against it; it shaswmerely that Plaintiff was thactim of a spontaneous outburst

of violence. “The state is not expectedbe an insurer of inmate safetyHartry v. County of
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Suffolk 755 F. Supp. 2d 422, 440 (E.D.N.Y. Dec. 15, 201m)iside of Plaintiff's conclusory
allegations of gross negligence and failure tantrRiaintiff has offeredo evidence to suggest

that the incident involving Simad was anything but an unforeseeable, and unfortunate, incident.
In such circumstances, no reasoedhiker of fact could concluddat Plaintiff's constitutional

rights were violated. Rintiff's claim under the Eighth Amendmigior failure to protect is thus
conclusory and unsupported by any evidence imdgberd and, accordingly, judgment in favor of
Defendants should be entered.

2. Deliberate Indifferenc® a Serious Medical Need

“The Eighth Amendment forbids deliberatelifference to serious medical needs of
prisoners.” Spavone v. N.Y. State Dep’t of Corr. Serv$9 F.3d 127, 138 (2d Cir. 2013)
(internal quotation marks omitted). “There ar® lements to a claim of deliberate indifference
to a serious medical conditionCaiozzo v. Koremarb81 F.3d 63, 72 (2d Cir. 2009). “The first
requirement is objective: the alied deprivation of adequate dieal care must be sufficiently
serious.” Spavone719 F.3d at 138 (internal quotation marks omitted). Under this objective
requirement, a court must inquire first, “whethiee prisoner was actualtieprived of adequate
medical care,” and second, “whether the inadeguamedical care is sufficiently serious.”
Salahuddin v. Goord467 F.3d 263, 279-80 (2d Cir. 2006). Untree first inquiry, adequate
medical care is reasonable care such thatdpradficials who act reamably cannot be found
liable.” Farmer, 511 U.S. at 845. Under the second inquiry, the Court examines “how the
offending conduct is inadequate and what har@anyf, the inadequacy has caused or will likely
cause the prisoner.Salahuddin467 F.3d at 280. As part of this objective element, “the inmate
must show that the conditioresther alone or in combinain, pose an unreasonable risk of

serious damage to his healtAalker v. Schult717 F.3d 119, 125 (2d Cir. 2013). “There is no
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settled, precise metric to guide a court in itinegtion of the seriousness of a prisoner’s medical
condition.” Brock v. Wright315 F.3d 158, 162 (2d Cir. 2003). Nevertheless, the Second Circuit
has presented “a non-exhaustlist” of factors to consider: 1) whether a reasonable doctor or
patient would perceive the medical need in question as ‘important and worthy of comment or
treatment,” (2) whether the medical condition #figantly affects daily activities, and (3) ‘the
existence of chronic and substantial pairid’ (quotingChance v. Armstrond 43 F.3d 698,

702 (2d Cir. 1998))see also Morales v. Fischet6 F. Supp. 3d 239, 247 (W.D.N.Y. 2014)
(same).

Courts distinguish between situations wheoanedical attention igiven and situations
where medical attention is given, but is objecinebdequate. In the former, the Court need
only “examine whether the inmate’s medicahdition is sufficiently serious.Salahuddin467
F.3d at 280. In the latter, however, the inquir$niarrower”; for example, “if the prisoner is
receiving on-going treatment and the offendingduct is an unreasonable delay or interruption
in that treatment, the seriousness inquiry ‘fgesfon the challenged ldg or interruption in
treatment rather than the prisonarfsderlying medical condition alone.Td. (quotingSmith v.
Carpenter 316 F.3d 178, 185 (2d Cir. 2003)).

“The second requirement [of an Eighth Ardement deliberate indifference claim] is
subjective: the charged officials must be subjetyiveckless in their denial of medical care.”
Spavone719 F.3d at 138Here, the inquiry is whether defemda “knew of and disregarded an
excessive risk to [a plaintiff] health or safety” while “botaware of facts from which the
inference could be drawn thasabstantial risk of serious im existed, and also drew the
inference.” Caiozzg 581 F.3d at 72 (alterations aimtiernal quotation marks omittedjee also

Farmer, 511 U.S. at 837 (“[T]he official must both bevare of facts from which the inference
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could be drawn that a substahtiak of serious harm existand he must also draw the
inference.”). “Deliberate indifference ia mental state equivaletat subjective recklessness,”
and it “requires that the charged official actail to act while actually aware of a substantial
risk that serious inmate harm will resultNielsen v. Rabin746 F.3d 58, 63 (2d Cir. 2014)
(internal quotation marks omittedjee also Gladden v. City of New Y,ddo. 12-CV-7822, 2013
WL 4647193, at *2 (S.D.N.Y. Au@9, 2013) (“To meet the subjae element, the plaintiff
must show that the defendant acted with ntba& mere negligence, and instead knew of and
disregarded an excessive risk to inmate healgafety.” (internal quotation marks omittedi.
contrast, “mere medical malpractice is notaambunt to deliberate indifference,” unless “the
malpractice involves culpable reckmess, i.e., . . . a conscious egmrd of a substéial risk of
serious harm.”Chance 143 F.3d at 703 (internal quotatiorarks omitted). Moreover, “mere
disagreement over the proper treaht does not create a constatl claim,” and “[s]o long as
the treatment given is adequétes fact that a prisoner mightger a different treatment does
not give rise to an EightAmendment violation.”ld.; see also Crique v. MagilNo. 12-CV-
3345, 2013 WL 3783735, at *3 (S.D.N.Y. July 9, 2013) ¢There fact that an inmate feels that
he did not receive adequatigeation . . . does not constitute deliberate indifference.”).

There are a number of factual issues Hiadler Defendants on this point. First, as
Plaintiff points out, the medical eerds indicate that Plaintiff suffed only first degree burns on
his face, eyelids, forehead, neck, and shoulder ar&a&Molff Decl. § 4; Pagan Decl. | 6;
Medical Records at 0080, 0082, 0110.) The mede=drds further indicate that Plaintiff
subsequently experienced blisteringhos eyelids, forehead, and neclSeéMedical Records at
0110-0112.) But in Bernstein’s responses to Plaintiff's interrogatories, he testified that “[f]irst

degree burns do nbtister,” (seePl.’s Answer to Summ. J. (Dkt. No. 53) at unnumbered 30),
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calling into question the accuracytbe initial diagnosis. It is thus unclear what Defendants’
position is on the severity of the injuries to Rtdf’'s eyelids, forehead, and neck. Additionally,
although Dr. Wurzel testified that he found syoms consistent with dry eye syndrome and
irritation from the hot water thrown in Plaintiéfface, he went on to conclude that it was his
opinion that the hot water did ncause the dry eye syndromé&e@Wurzel Decl. {1 4, 8.) ltis
again unclear what Defendants’ position iglus point. Finally, although Defendants offer
detailed declarations from Bernstein, Bhopale, and Pagan attesting that Plaintiff's injuries were
minor and were treéad appropriately,seeBernstein Decl. 1 5-6; BhdpaDecl. | 4-6; Pagan
Decl. 1 3-5), none of those individuals has lb#@ared as an expert, and thus their testimony
regarding the appropriate care for Plaintiff &mdburn victims generally cannot be considered

by the Court in determining whethadequate medical care was rendecéde.g, Gill v. Am.

Red CrossNo. 12-CV-348, 2013 WL 1149951, at *3.(Donn. Mar. 19, 2013) (“The testing,
protocol, and monitoring deficieres [the] [p]laintif alleges unquestionably implicate a medical
assessment as to whether [the decedent] was or was not a medically appropriate candidate for a
safe blood donation, which is necessarily beyolayperson’s ability to make an informed
judgment about.” (citation omitted)).

These deficiencies notwithstanding, summagdgment in favor oDefendants is still
appropriate. Plaintiff deenot allege or present evidence shngithat he redeed no medical
attention; rather, he allegesifimout any evidence in support) that he was denied access to
“adequate medical personnel qualified to exercise judgment about Plaintiff’s [f]irst and [s]econd
degree burn,” i.e., he should have been tagenhospital. (AmCompl. T 1I(D), T 24.)
“[Dlisagreements over medications, diagnosichiniques (e.g., the need for X-rays), forms of

treatment, or the need for spa@sts or the timing of their tervention, are not adequate grounds
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for a [8] 1983 claim.”Sonds v. St. Barnabas Hosp. Corr. Health Sefsl F. Supp. 2d 303,
312 (S.D.N.Y. 2001)see also idat 311 (“A difference of opiniobetween a prisoner and prison
officials regarding medical treatment does @asta matter of law, constitute deliberate
indifference. Nor does the fact that an inmate mpgbter an alternativegatment, or feels that
he did not get the level of medical attention he preferred.” (citations omitted)). Plaintiff offers no
evidence that Defendants’ treatment of RIffiwas inadequate, nor does he opine on what
treatment should have been administered; hgeslenly that he should have been taken to a
hospital. Such an allegation, unsupported byamgpetent evidence, is insufficient to move
this case past summary judgme8ee Micolo v. FullerNo. 15-CV-6374, 2016 WL 6404146, at
*4 (W.D.N.Y. Oct. 28, 2016) (“To the extent that [{Hp]laintiff contends that he needed to be
taken to a hospital for . . . sutures, these claimsva@hout merit. . . . [The] [p]laintiff has failed
to raise an issue of fact regarding [the ddBnt’s] qualifications to administer sutures.”);
Simpson v. Town of Warwick Police Defd’%9 F. Supp. 3d 419, 446 (S.D.N.Y. 2016) (granting
summary judgment against a plaintiff who allegedt the should have been taken to a hospital,
because “[s]o long as the treatment given is adte the fact that a prisoner might prefer a
different treatment does not give rise toEaghth Amendment violatiw’ (internal quotation
marks omitted))Porter v. Goorg No. 04-CV-485, 2009 WL 2180580, at *12 (W.D.N.Y. July
22, 2009) (granting summary judgment for the ddéats because the “[p]laintiff [did] not even
allege, either in the [ajmended [c]omplainthis deposition testimony, suffering any further
significant injury or pain based on any delayedienied treatment, nalid] [the] [p]laintiff

allege that as a result of the inadequate treatrheninjuries did not heabr that their healing

was delayed”)aff'd, 415 F. App’'x 315 (2d Cir. 2011).
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Moreover, Plaintiff has offered no facts upwhich a reasonableiér of fact could
conclude that any of Dendants disregarded a substantial tesRlaintiff's safety or health.
There is nothing about the facts greted that “shocks the consciendddthaway v. Coughlin
99 F.3d 550, 553 (2d Cir. 1996), nor are theresfaaggesting that Defendants knew of and
disregarded a substantial risk to Plainst#g Nielsen746 F.3d at 63, or even that such a risk
existed. The conclusory allegation in #th@ended Complaint thahe conduct here was
“extreme and outrageous conduct of deliberate indifference to Plaintiff’'s serious medical need”
is insufficient to rescue Plaifits claim from summary judgmentSee Ravenell v. Van der
SteegNo. 05-CV-4042, 2007 WL 765716, at *7 (S.DYNMar. 14, 2007) (granting summary
judgment where the plaintiff had “offer[ed] orthys own conclusory dgations that [the
defendant] consciously disregardedubstantial risk of seriotiarm through deliberate delay of
treatment,” and noting that the plaintiff's “baddsertion, completely uagported by evidence, is
not sufficient to overcome a motion for summparggment” (internal quotation marks omitted));
Vondette v. McDonaJdNo. 00-CV-6874, 2001 WL 1551152, at *5 (S.D.N.Y. Dec. 5, 2001)
(granting summary judgment where the pldi “offer[ed] no evidence beyond his own
conclusory allegations to shatat [the] defendants acted witleliberate indifference to his
medical needs”). Plaintiff's claim for deliberate indifference se@ous medical need thus falils.

3. Plaintiff's Response

Although he did not offer a formal reply Refendants’ Motion, Plaintiff did submit, in
anticipation of summary judgment, a document stgedn “Answer” to the anticipated Motion.
(SeeDkt. No. 53.) In that document, Plaintiff pd$ to a number of terrogatory responses by
Defendants that, in his view, are evasive, incaestsor show that theupervision of the mess

hall and the treatment of his injuries weradequate. However, Plaintiff highlights only
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collateral issues in the proceeding. None of his arguments go to the heart of the Eighth
Amendment claims—whether Defendants acted with deliberate indifference in denying Plaintiff
medical care. The closest Plaintiff comes is to arguing that because Simard was able to attack
Plaintiff, the supervision of the mess hall must have been inadequate. (See id. at unnumbered 2—
3,5.) But as detailed above, the fact that Plaintiff was attacked does not lead to the conclusion
that the attack must have been caused by the negligence of Defendants. And even if it did, there
is still no evidence that any Defendant acted with deliberate indifference. In short, none of
Plaintiff’s contentions outlined in his Answer point to any evidence of deliberate indifference or
address any of the arguments raised by Defendants in the Motion. Plaintiff’s claims under the
Eighth Amendment lack any basis in fact, and summary judgment for Defendants is therefore
appropriate.
III. Conclusion

Because Plaintiff has adduced no evidence in support of his allegations, the Court
declines to address Defendants’ remaining arguments regarding the personal involvement of
various Defendants and qualified immunity.

For the foregoing reasons, the Motion is granted. The Clerk of Court is respectfully
requested to terminate the pending Motion, (Dkt. No. 54), enter judgment for Defendants, and

close the case.

KE ;
TED STATESYDISTRICT JUDGE

SO ORDERED. \
DATED:  February |2, 2017 :
White Plains, New York
TH M\I@IUB\—J
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