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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JUSTINE MUTINSKY, as Administrator of the
Estate of JAMES A. MUTINSKY, Deceased,

Plaintiff,

-against-
TOWN OF CLARKSTOWN, a public municipal No. 14-cv-7803 (NSR)(PED)
corporation of the State of New York, POLICE
OFFICER TARA PURCELL, POLICE OFFICER
JOHN MULLINS, and JOHN/JANE DOES 1-15,
being presently unknown persons who were Town of
Clarkstown police officers, law enforcement
personnel, or Town officials in their individual
capacities; jointly and severally,

OPINION & ORDER

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Justine Mutinksy, as administrator of the estate of James Mutinsky, brings this
action against Defendants Town of Clarkstown (“Clarkstown™), Tara Purcell, and John Mullins
alleging violations of state and federal law arising out of Plaintiff’s' arrest on June 28, 2013
during which Plaintiff was subdued by a Conducted Electrical Weapon, commonly referred to as
a Taser. Presently before the Court is Defendants’ motion to dismiss the complaint or, in the
alternative, for summary judgment pursuant to Federal Rules of Civil Procedure Rules 12(b)(1),
12(b)(6), 12(c), 12(d), 12(h)(3), and 56. (Defs.” Mem. of Law in Supp. of Mot. to Dismiss and/or
for Summ. J. (“Defs.” Mot.”), ECF No. 49.) For the following reasons, Defendants’ Motion to

Dismiss and/or for Summary Judgment is GRANTED in part and DENIED in part.

L «“Plaintiff” refers to both Plaintiff James Mutinsky and Judith Mutinsky, who was substituted in this case
in the place of James Mutinsky after his death. (See Order Substituting Representative for Deceased Pl., ECF No.
44
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BACKGROUND

Plaintiff owned and resided at 65 North Grant Avenue, Congers, New York and owned
and rented out 65A North Grant Avenue, Congers, New York. (Pl.’s Rule 5.1 Response to
Defs.” Rule 56.1 Statement (“Pl.’s 56.1”) 1 1, ECF No. 64.) This propexsyatwo story free-
standing building with a three car garage on the ground floor, used by both the tenant and
Plaintiff, and a residential living area on the second floor at the top of a flight of stdir§. (
10.) The residential area is accessible through an entrance, secured by a lockeadsdb a
stairway up to the apartmentLupitz Decl. Ex. 2, ECF No. 66.) The garage portion of the
building was not part of thentalproperty. (Lubitz Decl. Ex. 2.) On June 27, 2013, the tehant,
who had been occupying thentalproperty under a written leageit was in the process of
moving out,appeared at Plaintiff's residence atemanded a return of her security deposit, but
the depositvas not repaid at that timéPl.’s 56.1 { 12); (LubitDecl. Ex. 3) On June 28, 2013,
the tenant called Clarkstown police and requested padisistance at 65 North Grant Avenue,
Congers, New Yorkreporting that she had been pushed by Plaintiff. (Lubitz Decl.)ERI.3
56.1 1 13.) Defendants Purcell and Mullins were the police officers dispatched to respond to the
call. (Pl's56.1 1 15%.

Defendants Purcell and Mullins ntée tenant in a common driveway on the property
owned by Plaintiff which was used both by Plaintiff and his tenamdsy (L6.) The tenant
showeda written lease to Defendants Purcell and Mullins which statedhthétase ended
October 9, 2013 and, among other terms, specified that the landlord agreed that, so long as the

tenantwas not in default, the tenant could “peaceably and quietly have, hold and enjoy the

2 Parties dispute whether the tenant was Plaintiff's former ten#éim &ime of the actions giving rise to the
Complaint For ease of reference, the Court will refer to the tenant as “terfalairitiff testified that the tenant and
Plaintiff agreed to terminate the lease, set to end on October 9, 2013, laditz Decl. Ex. 4 (Pl.’s Dep. Tr. 9:16
17, 14:6-24, 27:24- 25, 28:1-4).)



premises for the ternt ¢the lease.” (Purcell DedEx. A, ECF No. 51) While Defendants
Purcell and Mullins were in the driveway withet enant, Plaintifieft his residence and
approached the group to join the discussion. (Pl.’s 56.1 1 19.)

At some point, while the dispute was still unresolved réfaieft the driveway area and
proceeded into the garage ammito the apartment.Id. I 24.) Defendants Purcetind Mullins
followed Plaintiff to the stairway leading up to the apartnattcontinuedspeaking with
Plaintiff. (1d. § 26); (PurcelDecl. p. 5); (Mullins Decl. p. 4, ECF No. §52As Defendants
ascended the staircas#jich was very steep and without handrdsintiff stood at the top of
the stairway on a landing. (Pl.’s 56.1 {1 28) 3®hen Defendant Purcell was at the firspste
down from the landing where Plaintiff stood, Plaintiff's right foot “went ugd. { 29.)
According to Defendast and documented the misdemeanor information filed against
Plaintiff, Plaintiff attempted to kicbefendant Purcelh the face (Mullins Decl. p. 4); (Purcell
Decl. p. 10); Lubitz Decl.Ex. 9.) Plaintiff disputes this accowftevents (PI. 56.1 { 29.)The
parties alsalispute the sequence of events leading to Plaintiff being shot with a Taseriff Plaint
contends thahere were dropcloths for painters on the staileading ugo the apartment and
Plaintiff lost his balance, causing his foot to go up, when Defendants pulled a drop cloth on
which he was standing. (Lubitz Decl. Ex. 4 (PIl. Dep. Tr. 61:8 — 25, 62:1 .3 22¢ording to
Plaintiff, Defendant Mullins shot him with the Taser “instantly,” while he viiso$f balance.
(Lubitz Decl. Ex. 4 (Pl. Dep. Tr. 62:23 — 25, 63:1 — 13).) In contrast, Defendants, as nb&d in t
misdemeanoinformation, sawthat Plaintiffwas “highly agitated and physically aggressive
towards [Defendant Purcell] (Lubitz Decl. Ex. 9.) Defendant Mullins observed Plaintiff's
raised foot, drew and displayed the Taaed instructed Plaintitihat he was under arrest.

(Lubitz. Decl. Ex. 10 (Mullins Dep. Tr. 40: 15 — 22P)aintiff assumed a “fighting stance with



his fists up” and Defendant Mullins then deployed the Tagddr) Plaintiff fell to the landing
andDefendants observed that he sustained a laceration to his forehead ébwisattappeared
to be uninjured.”(Pl.’s Decl.| 34); Purcell Declp. 7.) Plaintiff contends that he also sustained
injuries to his wrists after Defendants handcuffed him during his arrest.tZléxl. Ex. 4
(Mutinski Dep. Tr. 70:2 — 5; 75:16 — 18)After Defendants handcuffed Plaintiff, they called an
EMS, and Plaintiff was taken to a local hospital for further evaluation. (Pl.’'s 56.1 1 37.)

Plaintiff was subsequently issued an appearance ticket, requiring him & appe
Clarkstown Justice Court to answer the charges on the offenses of harassheseaohnd
degree and resisting arrest, filed by Defendant Purdelly @9.) Plaintiff voluntarily appeared
for arraignment on July 15, 2013 and was released on his own recognizance twatreho
restrictions. Id. § 40.) Judge Thorsen dismissed the charges on July 17, 201%.42.)

Plaintiff filed a complaint against Defendants on September 26, 2014 (“Conipe@H,
No. 1) alleging that he is entitled to recovery under 42 U.S.C. § 1983 for Defendantsomlati
of the Fourth and Fourteenth Amendments. Plaintiff also brings state laws ¢tai battery and
excessive force, intentional infliction of emotional distress, false imprisonfaésg,arrest,
abuse of process, malicious prosecution, trespass to land, invasion of praglgenceand
violations of the New York Constitution. Defendants filed the Motion to Dismiss and/or for
Summary Judgment currently before the Court on September 25, 2016.

LEGAL STANDARDS
A. Rule 12(c)and Judgment on the Pleadings
Under Federal Rule of Civil Procedure 12(c), “[a]fter the pleadings are eldngdearly

enough not to delay trial—a party may move for judgment on the pleadifigsl’ R. Civ. P.

3 At the time of DefendantdVlotion to Dismiss and/or for Summadydgmentthe parties had already
ansvered Plaintiff's Complaint (ECF. No. 6).
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12(c). “To survive a Rule 12(c) motion, thenaplaint must contain sufficient factual matter to
‘state a claim to relief that is plausible on its fatesraziano v. Patakié89 F.3d 110, 114 (2d
Cir. 2012) (quoting3ell Atl. Corp. v. Twombl\50 U.S. 544, 570 (2007)). The standard for
analyzing amotion for judgment on the pleadings under Rule 12(c) is identical to the standard
for a motion to dismiss for failure to state a claim under Rule 12(lg)(@Yeland v. Caplaw
Enters.,448 F.3d 518, 521 (2d Cir. 20068ge alsd~ed. R. Civ. P. 12(b)(6).

In ruling on a motion to dismiss, a “court may consider the facts as asserteutiagt
four corners of the complaint together with the documents attached to the cong&aihtlats,
and any documents incorporated in the complaint by referelRetetF. Gaito Architecture,
LLC v. Simone Dev. Cors02 F.3d 57, 64 (2d Cir. 2010) (internal quotation and citation
omitted). Courts may also consider “matters of which judicial notice may b&' ke
“documents either in plaintiffs’ possession or of which plaintiffs had knowledge and oeli@
bringing suit."Brass v. Am. Film Techs., In@87 F.2d 142, 150 (2d Cir. 1993).

B. Rule 12(d) and Conversion to Summary Judgment

Conversely, whenratters outside the pleadings are presentaddmot excluded by the
court,[a motion to dismissinust be treated as one for summary judgment under Rul&é&d.”
R. Civ. Proc. 12(d). Rule 12(€)rtherprovides that “alparties must be given a reasonable
opportunity to present all the materiaat is pertinent to the motionId. Accordingly, a district
court acts properly in converting a motion for judgment on the pleadings into a motion for
summary judgment when the motion presents matters outside the pleadings, ashengaurt
gives “suffcient notice to an opposing party and an opportunity for that party to respond.”
Groden v. Random House, In61 F.3d 1045, 1052 (2d Cir. 199%)rdinarily, formal notice is
not required where a party “should reasonably have recognized the posiatlitye motion

might be converted into one for summary judgment [and] was [neither] takenpoissunor]
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deprived of a reasonable opportunity to meet facts outside the pleadiiigsite v. Dep't of
Corr. of City ofN.Y, 786 F.2d 516, 521 (2d Cir. 1986) (internal quotation marks omitted)
(quotingIinre G. & A. Books, Inc770 F.2d 288, 295 (2d Cir. 1985)ernandez v. Coffeyp82
F.3d 303, 307 (2d Cir. 2009).

As Defendarg have presented matters outside the pleadings, which the Court does not
exclude, and because Plaintiff was timely apprised of the possibility thatohisn could be
treated as a motion for summary judgment and has presapdrting material, thCourt
hereby treats Defendaimotion as one for samary judgment.

C. Motion for Summary Judgment

Motions for summary judgment are governed by Rule 56 of the Federal Rules of Civil
Procedure. Rule 5&ates in relevant part:

A party may move for summajydgment identifying each claim or defensen

whichsummary judgment is sought. The court shall grant summary judgment if the

movantshows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.
Fed. R. Civ. P. 56(a).

The moving party bears the initial burden of demonstrating the absence of any issue of
material fact or genuine dispute by pointing to evidence in the record, includingtidegos
documents . . . [and] affidavits or declarations,” Fed. R. Civ. P. 5&@)(Iwhich it believes
demonstrate[s] the absence of a genuine issue of materialGatitex Corp. v. Catretty77
U.S. 317, 323 (1986). Once the moving party has fulfilled its preliminary burden, the onus shifts
to the nonmovingarty to raise thexaéstence of a genuine dispute of material fact. Fed. R. Civ.
P. 56(c)(1)&); Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986A genuine dispute of

material fact exists when “the evidence is such tliatsonablgury could return a verdict for

the nonmoving party.ld. at 248;accordBenn v. Kissané10 F. App’x 34, 36 (2d Cir. 2013).



Courts must “constru[e] the evidence in the light most favorable to the non-moving party
and draw [] all reasonable inferences in its favbiticher v.Depository Trust & Clearing
Corp., 604 F.3d 712, 720 (2d Cir. 2010) (quotidgjanz Ins. Co. v. Lerne®16 F.3d 109, 113
(2d Cir. 2005)). When reviewing the record, “the judge’s function is not himself to wieght t
evidence and determine the truthtod imatter.’Anderson477 U.S. at 249. Rather, “the inquiry
performed is the threshold inquiry of determining whether there is the neediéds’ddr at
250.

DISCUSSION

Monell claims

Plaintiff asserts that the Town of Clarkstown is liable for violations of the t&tates
Constitution and the New York Constitution because it had a pattern of “ignoring angl t@ilin
rectify with reckless indifference” the unlawful condoiClarkstown police officers and
becausét inadequately trained its police office(€ompl. 1 61 — 70 A municipality may be
sued under 42 U.S.C. § 1983 only “when execution of [the] government's policy or
custom . . inflicts the injury.”Monell v. Dep’t of Soc. Serv. of the City of N&36 U.S. 658,
694 (1978). Therefore, any § 198aim against a municipal entity must “show that the
challenged acts were performed pursuant to a municipal policy or cuftattetson v. County
of Oneida 375 F.3d 206, 226 (2d Cir. 2004). Courts in this Circuit apply a two prong test
for 8 1983claims brought against a municipal entiyppolis v. Village of Haverstrawt8
F.2d 40, 44 (2d Cir. 1985). First, the plaintiff must “prove the existence of a municipal policy or
custom in order to show that the municipality took some action that caused his injyoed be
merely employing the misbehaving officeld (internal citation omitted). Second, the plaintiff

must establish a “ ‘direct causal link between a municipal policy or custom aalietiped



conrstitutional deprivation.” 'Hayes vCountyof Sullivan,853 F. Supp. 2d 400, 439 (S.D.N.Y.
2012) (quotingCity of Canton v. Harris489 U.S. 378, 385 (1989)). “[T]he simple recitation that
there was a failure to train municipal employees does not stofaege that a municipal

custom or policy caused the plaintiff's injurfpvares v. City of New YorR85 F.2d 94, 100 (2d
Cir. 1993);see alsdavis v. City of New YoriNo. 07CV-1395(RPP), 2008 WL 2511734, at *6
(S.D.N.Y. June 19, 2008) (holding tifabnclusory allegations that a municipality failed to train
and supervise its emplogg’ are insufficient to stateMonell claim absent supporting factual
allegations).

Here, the record shows no evidence that Defendant Clarkst@asanpolicyor had a
pattern of providing deficient training to police officéiat led to Plaintiff's injuries Plaintiff
states that Defendant Clarkstown’s “reckless indifference [to adequate pokeslpres and
training] is selfevident and patently obvious from the multiple and separate violations of
[Plaintiff]'s constitutional rights committed by Clarkstown police off&en June 28, 2013.”
(Pl’s Op. p. 8, ECF No. 6B To support these statements, Plairgiésents expert evidence that
Defendants Mullins’ and Purcell’s actions violated the “standards of propee polctice.”
(Lubitz Decl. Ex. 1.) However, thisolatedincident involving the alleged actions of two police
officers is insufficient to establish that Defendant Clarkstown maintained customs aegolic
that led to Plaintiff’s injuries'A municipal agency may not be held liable under § 1983 simply
for theisolatedunconstitutional acts of its employeeSdrlucco v. N.YCity Police Dept.971
F.2d 864, 870 (2d Cir. 1992). Plaintiff only offers conclusory statements to support his
allegations, and the record does not otherwise suggest that Defendant Clahestdeficient
policies or customsin fact, there is evidence that Defend@iarkstowris training and policies

weredesigned to prevent the types of injuries Plaintiff allegedly endured. ®&iiSudlivan,



Chief of Police of the Town of Clarkstown, testified that policéceff candidates are hired

basedin part, on their score on civil service examinations and must pass background checks and
mental and physical evaluation&ullivan Decl. p. 19, ECF No. 50Bolice officers also

undergo specific training in how to properly handle a Taser and hdeescalatstressful

situatons. (d. p. 20.) Defendants Mullins and Purcell each testified that they are regularly

trained in proper Taser use andadgalatiortechniques. (Mullins Decl. p. 2); (Purcell Decl. 2.)
Accordingly,because there is insufficient evidence to allow a reasonable jury to issukca ver

for the Plaintifffor any of hisMondl claims against Defendant Clarkstowsnmmary judgment

is granted foDefendant Clarkstown.

Il. Section 1983 kaims

Section 1983 provides that “[e]Jvery person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State . . . subjects, or causes to be subjectezeiawy ttig
United States . . . to the deprivation of any rights, privileges, or immunitiesedebyrthe
Constitution and laws, shall be liable to the party injured.” 42 U.S.C. § 1983.

Section 1983 “is not itself a source of substantive rights, but a method for vindicating
federal rights elsewhere conferred by those parts of the United Statsst@ion and federal
statutes that it describe®Baker v. McCollan443 U.S. 137, 144 n.3 (197%ge Patterson v.
County of Oneida375 F.3d 206, 225 (2d Cir. 2004). To state a claim under § 1983, a plaintiff
must allege “(1) the challenged conduct was attributable to a person whotwgsiader color
of state law and (2) the conduct deprived the plaintiff of a right guarantebd hy$.
Constitution.”Castilla v. City oNewYork No. 09CV-5446(SHS), 2013 WL 1803896, at *2
(S.D.N.Y. Apr. 25, 2013)see Cornejo v. Belb92 F.3d 121, 127 (2d Cir. 201@Quinn v.

Nassau Cty. Police Dep'd3 F. Supp. 2d 347, 354 (E.D.N.Y. 1999) (Section 1983 “furnishes a



cause of action for the violation of federal rights created by the Constitutidrojiefeat a
motion for summary judgment, a plaintiff “need raise only a triable issued$ao whetbr
[an officer] had any ‘personal involvement’ in the alleged violation of [a plaiistiff]
constitutional rights.”Djangmah v. Falciond)o. 08CV-4027, 2013 WL 208914, at *8
(S.D.N.Y. Jan. 18, 2013).

Here, Plaintiff alleges that the Defendants violdtedFourth and Fourteenth
Amendment rightshrough unconstitutional search and seizuse, of excessive forcand
malicious prosecutiofh.

A. Search andseizure

The Fourth Amendmerib the United States Constitution protects citizépsrsons,
houses, papers, and effects, against unreasosedniehesind seizures.” U.S. Constrend V.
The general contours of a search and seizure under the Fourth Ameadmsatidefined. A
search occurs when'the government violates a subjective expectation of privacy that society
recognizes as reasonablelnited States v. Lambig97 F. Supp. 3d 606, 609 (S.D.N.Y. 2016)
(quotingKyllo v. United State33 U.S. 27, 33 (2001L) A “search” also includes the physical
intrusion or trespass upon a person’s property for the purpose of obtaining inforniztion.
Nahal v. Yassky993 F. Supp. 2d 460, 467 (S.D.N.Y. 2014 .seizure includes arreand
occurs when, considering all of the circumstances surrounding the encountesnalvkas
person would have believed that she was not free to leaviéed States v. Glove®57 F.2d

1004, 1008 (2d Cir. 1992). The “ultimate touchstdoe an analysis of the constitutionality of a

4 Plaintiff states that Defendants violated his Foartd Fourteenth Amendment righuist also attempts to
reframe most of his state claims (including battery and excefssine intentional infliction of emotional distress,
false imprisonment, false arrest, abuse of process, trespass to lamtjesihis of privacy) as claims falling under
§1983. (Compl. 1 61.) Under its1883 analysis, the Court will consider only those claimsatrextonstitutional
violations.
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seach or seizure under the Fourth AmendmeméasonablenesRiley v. California 134 S. Ct.
2473, 2482 (2014 The reasnableness standard invokes‘adreful balancing of governmental
and private interests.’HMarrell v. City of New Yorkl38 F. Supp. 3d 479, 488 (S.D.N.Y. 2015)
(quotingSoldal v. Cook Cnty., 11506 U.S. 56, 71 (199R)

Typically, a search or seizure is not reasonable unless it is conducted pursuant to a
warrant issued upon probable cauS&inner v. Ry. Labor Exet#ss’'n, 489 U.S. 602, 619
(1989). Warrantlessearches may be reasonahblspecial circumstances, but “must still
generally be based upon probable cdu®écholas v. Goorgd430 F.3d 652, 660 (2d Cir. 2005).
A warrantless arrest is unreasonable unless the arresting officer has probsble tealieve
thatthe arrestee is committing or has commitieztime. United States v. Delossan{d@36 F.3d
115, 158 (2d Cir. 2008).Probable cause exists where the arresting officer has ‘knowledge or
reasonably trustworthy information of facts and circumsta that are sufficient to warrant a
person of reasonable caution in the belief that the person to be arrested hasecbonnstt
committing a crime.’ 1d. (quotingWalczyk v. Rio496 F.3d 139, 156 (2d Cir. 2007)).

Plaintiff argues that Defendanistervened in a private civil matter and, in doing so,
unlawfully enterechis propertyand arrested him without probable caumseiolation of the Fourth
Amendment. (Compl. 1 43, 54.) The parties do not dispute that DefeRdaceiand Mullins
followed Plaintiff into the garagéhrough the entrance to the stairnayd up th@partmenstairs.
(Pl.’s 56.1 1 23. According to Plaintiff's testimonygnJune 28, 2013, when Defendants followed
him upto thelanding,the tenant had vacatéue apartmerand had given up her lease, giving him
a reasonable expectation of privacy to the spateibitz Decl. Ex. 9 Defendants, however,
testified that the tenant was still in the process of moving out of the apart(iverlins Decl. p.

3); (Purcell Declp. 3.) The lease, which the tenant showed to Defendants on June 28, 2013, was
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not set to terminate untctober 9, 2013. (Purcell Decl. Ex. At is well established that
the Fourth Amendmerapplies only to spaces in which an individual has a reddem®xpectation

of privacy.” United States v. Simmondg!1l F. App’x 99, 104 (2d Cir. 2016) (citihgnited States

v. Hayesb51 F.3d 138, 143 (2d Cir.2008)A reasonable jury could determine, based on
Plaintiff's and Defendants’ testimony, that the tenant had vacated thienapaiand Plaintiff had

a reasonable expectation of privacyhe apartmenwhen he was followed by DefendaniBhus,
there is a genuine dispute of material fact as to whether the tenant had vacated tles gt
time of the events on June 28, 2013.

There is also a genuine dispute of material fact as to whether Defendants arrested
Plaintiff with probable cause. The record sholat Defendants saw Plaintiff abruptly raise his
foot while he was standing on the landing and Defendant Purcell was standing orr jbststai
below. (Mullins Decl. p. 4 — 5); (Lubitz Decl. Ex. 4 (PIl. Dep. Tr. 62:5 —9).) A person of
reasonable cautiozould view this action as attempted assault or another related giniig
rise toprobable cause to arrest PlainfifSee Rivers v. O'Brier83 F. Supp. 2d 328, 335
(N.D.N.Y. 2000) (holding that police officers had probataese to arrest the arrestee because a
person ofeasonable caution would have believed that the arrestee was committing a crime by
pushing the officers). However, Plaintiffstified that he was not attempting to kick either
Defendant but that his foot went up because he lost his balance when Defendants pulled a
painter’s drop cloth from under his feet. (Lubitz Decl. Ex. 4 (Pl. Dep. Tr. 60:3 —RRintiff's

testimony undermines the legitimacy of the probable cause for the arrést reasonablery

5 For this actionPlaintiff was charged with harassment in the second degree. An indiigdalty of
harassment in the second degree if, with the intent to harass, annoypoamdaher person, she strikes, shoves,
kicks or otherwise subjects another person to physical contact, “or tgtentpreatens to do the same.” N.Y. Penal
Law § 240.26(1).
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could determine that Defendants arrested Plaintiff without probable cause irowiolthe
Fourth Amendment.

Accordingly, Defendants’ motion for summary judgment on Plaintiff’'s Fourth
Amendment search and seizure claims is denied.

B. Excessiveorce

In determining whetheofficers have usedxcessivdorce during an arrest, a court looks
to whether thefficer's use of force “is objectively unreasonable ‘in light of the facts and
circumstances confronting them, without regard to [the officer's] underlyiegtiat
motivation.” ” Jones v. Parmley65 F.3d 46, 61 (2d Cir. 2006) (quotiBgaham v. Connqr490
U.S. 386, 397 (198%) Under the Fourthmendmentthe proper application of the test of
reasonableness “requires careful attention to the facts and circumstances afgadancase,
including the severity of the crime at issue, whether the suspect poses arnatartedat to the
safety of the officers or others, and whether he is actively resisting @rissempting to evade
arrest by flght” Graham 490 U.S. at 396. Additionally, thudficer's use of force “must be
judged from the perspective of a reasonable officer on the scene, rather thédme RQI20
vision of hindsight.”ld. In calculating reasonableness, the fact that officers “are often forced to
make splitsecond judgments . about the amount of force that is necessary in a particular
situation” must be taken into accoulat. at 396—-97. Section 1983 requires Plaintiff to raise a
triable issue of fact as to whether a defendant is personally involved in duwt@rsdl violation.
Djangmah v. Falcioneo. 08CV-4027, 2013 WL 208914, at *8 (S.D.N.Y. Jan. 18, 2013).
police officer ispersonally involved in the use of excessive force if he [or she] either: (E)lgire

participates in an assault; or (2) was present during the assault|ggtdantercede on behalf
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of the victim even though he [or she] had a reasonable opportunitysm”dusso v.
DiMilia, 894 F. Supp. 2d 391, 414 (S.D.N.Y.20%Bjernal quotation marks omitted).

The parties do not dispute that Defendant Mullins deployed his Taser, strikingfRkainti
the lower abdomen and the leg. (Pl.’s 56.1 § 3#bjveverthe parties dispute the events
leading to Plaintiff's arrest and the alleged excessive fdbegendanfPurcell andviullins
testified thatPlaintiff was“flailing his arms” and shouting obscenities and threats, had just
attempted to kick Defendant Purcellthe face, and assumed a fighting stance after Defendant
Mullins displayed his Taser and informed Plaintiff he was under arrest. (MDKidks pp. 4 —

5); (Purcell Declp. 6) As shown in photographs and discussed in Defendants’ testitheny,
staiway was very steep and narrow with no handrails. (Mullins Decl. p. 5); (Purcélldéc&

Exs. B, C.) Plaintiff does not dispute that his fae¢nt up” when Defendant Purcell was on the
first step below the top landing. (Lubitz Decl. Ex. 4 (Pl. Dep. Tr. 62:5 —9).) However, Plaintif
testified that his foot rose because Defendants were attempting to remawvegspdrop cloth

from under his feet and he lost his balance. (Lubitz Decl. Ex. 4 (Pl. Dep. Tr. 60:3 — 10)
Plaintiff alsodisputes thahe was informed he was under arrest before the Taser was deployed,
testifying, “When | lost my balance, | sefsic] him with his gun, and he shot me.” (Lubitz Decl.
Ex. 4 (Pl. Dep. Tr. 62:3 - 4).)

There is no genuine issue of material fact as to whethertif's foot “went up” while
Defendant Purcell was within contact range¢hat top of a flight of stairsHowever,making all
reasonable inferences in favor of Plaint#freasonable jury coulihd that be use of the Taser
under those circumstancesas excessive force and return a verdict for the Plaiméicordingly,
Defendants’ motion for summary judgment on Plaintiff's excessive fdesm is deniedn the

basis that a genuine issue of material fact exists
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C. Malicious prosecution

Malicious prosecution claims under § 1983 seek to vindicate the FAuréndment's
protection against unlawful seizut@eeAlbright v. Oliver,510 U.S. 266, 271-74 (1994)
succeed on a malicious prosecution claim, a party must siguh&t the defendant commenced
or continued a criminal proceeding against [the plaintiff]; (2) that the prowpedis terminated
in the plaintiff's favor; (3jhat there was no probable cause for the proceeding; and (4) that the
proceeding was instituted with malic&inzer v.Jackson316 F.3d 139, 143 (2d Cir. 2003).
"There must also be a “sufficient pastaignment libertyestraint to implicate the plaintiff's
Fourth Amendmentghts” Rutigiliano v. City of New Yorl826 F. App'x 5, 9 (2d Cir. 2009).

The Second Circuit hdseld that “the issuance of a preraignment, non-felony summons
requiring a later court appearance, without further restrictiores dot constitute Bourth
Amendment seizuréBurg v. Gosselin591 F.3d 95, 98 (2d Cir. 201@)f. Swartz v. Insogna,
704 F.3d 105, 109-10 (2d Cir. 2013) (BWave consistently held thapast-arraignment
defendant who is ‘obligated to appear in court in connection with [criminal] chaluasewer
his attendance is required’ sufferf@rthAmendmenteprivation of libety”) (emphasis
added).

Here, the parties do not dispute that Plaintiff was released with no tratrédticss
following his arraignment for the charges of harassment in the second degresisiimgjrarrest.
(Pl’s 56.1 11 39- 40.) Plaintiff presentsno evidence that he was subsequently detained in
connection with hose chargesAccordingly, because Plaintiff presents no evidence of a post
arraignment liberty restraint, Defendants are entitled to summary judgmeiits analicious
proseation claim asa matter of law.

[, Statelaw claims
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In federal court, “state notieaf-claim statutes apply tstatelaw claims.”Hardy v.N.Y.
City Health & Hosp. Corp.164 F.3d 789, 793 (2d Cit999) (citingFelder v. Casey487 U.S.
131 (1988) ([F]ederal courts entertainingstatelaw claimsagainst . .municipalities are
obligated to apply the [state] notioé-claim provision”);Fincher v. County of Westchestér,9
F. Supp. 989, 1002 (S.D.N.Y. 199Rating thatNew York's noticeof-claim requirement applies
to state law claimbrought in federal court). New York General Municipal Law §&@equires
service of a notice of claim within 90 days after a claim arises “[ijncaisg founded upon tort
where a notice oflaim is required by law as a condition precedent to the commencement of an
action or special proceeding against a public corporation.” N.Y. Gen. Mun. Lavwe8)50otice
of-claim requirements are “strict] JHardy,164 F.3d at 7934. Failure to compl warrants
dismissalld.

The notice of claim in the record does not include Plaintiff's trespass to lansk af
process, malicious prosecution, or invasion of privacy cla{iMacCartney Decl. Ex. AECF No.
53) Accordingly, Defendants’ motion fousymary judgment on those claims is grandeeé to
Plaintiff's failure to comply withGeneral Municipal Law § 5@. Plaintiff’'s remaining state law
claims are discussed below.

A. Battery and excessive force

Under New York law, a battery claim must be supported by proof that there was bodily
contact, that the contact was offensive, and that the defendant intended to make thhe conta
without the plaintiff's consenBastein v. Sotto/49 N.Y.S.2d 538, 539 (App. Div.2002)LiKe
a claim for excessive force und®1983, a state law claim for battery against a police officer in
the course of an arrest requires the plaintiff to prove that the offiser'sf force was ‘excessive

or objectively unreasonable undbe circumstances” Biswas v. City of New YarR73 F. Supp.
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2d 504, 530 (S.D.N.Y. 2013) (quotiiglayo v. Port Auth893 F. Supp. 2d 632, 642 (S.D.N.Y.
2012)).

Because the Court holds that a reasonable jury could conclude that Defendantshese of
Taser was excessive force under § 1983, the Court also holds that a reasonable jury could
conclude that Defendants committed battery against Plaintiff. The Cougsd2efendants’
motion for summary judgment on Plaintiff’s state law battery claim.

B. False imprisonment and false arrest

False arrest and false imprisonment are substantially similar clemdns v. City of New
York 478 F.3d 76, 88 & n.10 (2d Cir. 200And the Court will address them together as false
arrest. Relatedly, a New York law claim for false arrest is “substantiedl same” as a § 1983
claim for false arrest under the Fourth Amendmaffeyant v. Okstl01F.3d 845, 852 (2d Cir.
1996). To establish a claim for false arrest under New York law, a Plaintiff must #iaivihe
defendant intentionally confined her without her consent or justificatahn.

For the same reasons that the Court denies Defendants’ motion for summarynjuocigme
Plantiff's Fourth Amendmerfalse arrest claingsuprall(A), the Court denies Defendants’ motion
for summary judgment on Plaintiff's state law false arrest claim.

C. Intentional infliction of emotional distress (“lIED”)

The New York Court of Appeals hasumerated “four elements of a cause of action
for intentionalinfliction of emotionalistress: (i) extreme and outrageous conduct; (ii) intent to
cause, or disregard of a substantial probability of causing, severe emotiorakdigii) a causal
connection between the conduct and injury; and (iv) severe emotional disBleasko v. Am.
Broad. Co, 27 N.Y.3d 46, 56 (2016) (internal quotation marks omitt&daintiff has not

presented any evidence sufficient for a reasonable jury to conclude teatBets intended to
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cause or disregarded a substantial probability of causing emotionaldmtteat Plaintiff
suffered severe emotional distre$daintiff merely recites in a conclusory fashion that he
suffered emotional distress. (Pl.’s Op. p. 23.) Defendants are entitled to summgargnptdn
Plaintiff's IIED claim.

Even if the Court were to find that there was sufficient evidence to allow Flaifi&fD
claim to survive summarudgmentlIED claims are typically permitted in New York only if the
plaintiff's other claims fail. The Second Circuit has recognized thaD “remains a highly
disfavored [tort] under New York lawTurley v. ISG Lackawanna, In@.74 F.3d 140, 158 (2d
Cir. 2014). Indeed, “the New York Court of Appeals has questioned whether an intentional
infliction claim can ever be brought where the challenged conduct fallswtleh the ambit of
other traditional tort liability."Salmon v. BlesseB02 F.3d 249, 256 (2d Cir. 2015) (internal
quotation marks omitted) (quotiEischer v. Maloney43 N.Y.2d 553, 557-58 (1978)).
Accordingly, the Second Circuit has held that “an intentional infliction toyt lbesinvoked only
as a last resort3almon 802 F.3d at 256 (internal quotation marks omitted).

D. Violations of the New York Constitution.

TheNew York StateConstitutionprovides a private right of action where remedies
areotherwise unavailable at common law or under § 1888n v. Antal 665 F. App’x 9, 13 (2d
Cir. 2016). Plaintiff's claim for violations of the New York Constitution is tacked ohdo t

Complaint without anything to differentiate it from his claims for relief under 8 1883\aw

6 Since then, every New York Appellate Division court has answered thstigu the negative: holding
that an IIED claim should not be entertained whexatlzer tort claim is availabl&e Doin v. Damed18 N.Y.S.2d
253, 254 (3d Dep't 2011)eonard v. Reinhard799 N.Y.S.2d 118, 119 (2d Dep't 200B);0rio v. Utica City Sch.
Dist. Bd. Of Edu¢.758 N.Y.S.2d 743, 745 (4th Dep't 2008)rschfeld v. Daily News, L.P703 N.Y.S.2d 558, 559
(1st Dep't 2000).

"Thus, assuming that the Plaintiff had presented sufficient evidencewoaaitasonable jury to find
Defendants liable for IIED, the Court would still dismiss Plaintiff's [IEim without prejudice because of his
pending battery and false arrest claims.
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York common law. It contains no new allegatianselements to indicate that Plaintiff is
seeking a remedy that is not otherwise available under New York common law or § 1983.
Defendant’s motion for summary judgment on this claim is gdant

E. Negligence

Plaintiff pleaded negligence in the alternative to all of his state law tort claims ésicep
his claim for intentional infliction of emotional distres§.0 establish a prima facie case
of negligence undeédew York law, a plaintiff must demonstrate (1) a duty owed by the
defendant to the plaintiff, (2) a breach thereof, and (3) injury proximatelytingsul
therefrom.”Lerner v. Fleet Bank, N.A459 F.3d 273, 286 (2d Cir. 2006) (internal citations and
guotations omitted)A plaintiff cannot reassert a claim for an intentional tort as negligedee.
Marcano v. City of Schenectad38 F. Supp. 3d 238, 265 n.23 (N.D.N.Y. 20{d3$missing the
plaintiff's negligence clainbbecause the complaint “contain[ed] allegations of negligent
conduct, but merely reasded] the intentional tort claims of assaalid battery and intentional
infliction of emotional distess under a negligence headin@¢hmidt v. Bishq79 F. Supp.
321, 325 (S.D.N.Y. 1991 Marmelstein v. Kehillat New Hempstedd N.Y.3d 15, 20 (2008).

Plaintiff's remaining state law tort clag@arefor batteryand false arresintentional torts.
Even after drawing all reasonable inferences in favor of Plaintiff-iseder v. Depository Trust
& Clearing Corp, 604 F.3d 712, 720 (2d Cir. 201@his Court must grant Defendants summary
judgment on Plaintiffs’ negligence claims. Plaintiff meratids negligence as an afterthought to
his battery and false arrest claims, stating that Defendants actedtionally and/or
negligently” (Compl. 11 34, 40.) Plaintiff does not, however, point to any evidence in the record

to establisithat Defendants had a duty toward Plaintiff, breached that duty, and caused him
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injury through that breachThese conclusory statentsrare insufficient to supponegligence
claims.

Accordingly, Defendants arentitled to summary judgment on Plaintiff's state negligence
claims as a matter of law.

V. Qualified Immunity

Defendants seek qualified immunity on Plaintiff's § 1983 Fourth and Fourteenth
Amendment claimand on Plaintiff's state law claim3/Nhile qualified immunity generally only
protects government officials from federal causes of action, New Yorknconhaw provides
government officials with a similgrotection against state law causes of act®Borough
Pawn, LLC. v. Marti753 F. Supp. 2d 186, 191 (S.D.N.Y. 2Q10A] s is true ofederallaw, an
officer's entitlement to qualified immunitynder New York lawdepends on the reasonableness
of his ultimately illegal action$.Id. at 192.

A defendant has qualified immunity if (a) the defendant's action didiolate clearly
established statutory or constitutional right, or (b) it was objective§oresble for the defendant
to believe that the action did not violate such laghcroft v. alKidd,131 S. Ct. 2074, 2080
(2011);Kent v. Katz312 F.3d 56 573 (2d Cir. 2002ge, e.g., Anderson v. Creight$3 U.S.
635, 641 (1987)Harlow v. Fitzgerald457 U.S. 800, 818—-19 (19824 belief is objectively
reasonable if “officers of reasonable competezmédd disagreé on the legality of the
defendant's actiondalley v. Briggs 475 U.S. 335, 341(1986However, |[i]f the law was
clearly established, the immunity defense ordinarily should fail, sincesanalaly competent
public official should know the law governing his conduétdrlow, 457 U.S. at 818-19.

The principleghata person has a right to be free from battery and fesoessive force

wereclearly established prior to Defendants’ arrest of Plaintiff in 20@8ins v. City of New
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York 295 F. Supp. 3d 350, 369 (S.D.N.Y. 2018). Thus, Defendants are only entitled to qualified
immunity if it was objectively reasonable for Defendants to deploy the Tadex in t
circumstances of Defendants’ encounter with Plainfiée Jones v. Parmle§65 F.3d 46, 64
(2d Cir. 2006). For the reasons discussagrall(B), the Court fnds that Defendants are not
entitled to qualified immunitypecause there are genuine disputes of material fact related to
Plaintiff's excessive force and assault and battery claims

It was also clearly established at the time of the relevant eventsitimativadual has a
right to be free from an unreasonable search or arBeslUnited States v. Delossani@36
F.3d 115, 158 (2d Cir. 2008}icholas v. Goord430 F.3d 652, 660 (2d Cir. 2009)efendants
testifiedthatat the time they entered the apartment, they understood that thewasantthe
process of terminating her lease hat not yet vacated the apartmemiullins Decl. p. 3)
(Purcell Decl. p. 3.) However, Defendants based this understanding onghesstatements to
them when they arrived at Plaintiff's property on June 28, 20t8). If is not clear from the
record that Defendants asked Plaintiff whether the tenant had vacated the aphuniaintiff
presents evidence that there were painters already working in the apartment tredehaere
painter’s drop cloths of the stairs of the apartment when Defendants er{tarbitiz Decl. Ex. 4
(Pl. Dep. Tr. 44:15 20, 49:1- 13).) Based on the record, the Court cannot determine at this
time that it was objectively reasonable for Defendants to enter the aparffoening to
Plaintiff's false arrest claim, Defendants are entitled to qualified immunityanti#’s false
arrest clam if it was objectively reasonable for Defendants to interpret Plaintiff'srieimg as
harassment of Defendant Purcell. Because there are genuine disputes of faeiterial
surrounding the circumstances of Plaintiff's foot rising, which is the pritasis for the arrest,

seesuprall(A), Defendants are not entitled to qualified immunity.
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CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss and/or for Summary Judgment

is GRANTED in part and DENIED in part. Summary judgment is granted on all of Plaintiff’s
claims against Defendant Clarkstown. Plaintiff’s remaining claims are for excessive force and
search and seizure in violation of the Fourth Amendment under § 1983 and for false arrest and
battery under New York common law. The Court respectfully directs the Clerk of the Court to
terminate the motion at ECF No. 49, enter judgment in favor of Defendant Clarkstown, and

remove Defendant Clarkstown from the case caption. The parties are directed to appear for an

in-person pretrial conference at 10:30 AM on November 16, 2018.

Dated: October 22, 2018
White Plains, New York

“NELSON S. ROMAN
United States District Judge
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