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FORT PRODUCTIONS, INC d/b/a,
FORT GROUP
Plaintiff,

No. 15-CV-00376 (NSR)

-against- OPINION & ORDER

MEN’S MEDICAL CLINIC, LI.C a/k/a

MEN’S MEDICAL CLINIC a/k/a

NEW YORK MEN’S MEDICAL CLINIC
Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Fort Productions, Inc. (“Plaintiff™) brings this action against Defendant Men’s
Medical Clinic, LLC (“Defendant™) arising out of Defendant’s alleged failure to pay for
Plaintiff’s marketing services. Plaintifs amended complaint (ECF No. 3, or the “Amended
Complaint”) asserts the following claims against Defendant: (1) breach of contract, (2) account
stated, (3) quantum meruit, and (4) a claim for attorney’s fees. Presently before the court is
Defendant’s motion to dismiss the Amended Complaint pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. For the following reasons, Defendant’s motion to dismiss is
GRANTED in part and DENIED in part.

FACTUAL BACKGROUND

The following facts are taken from the Amended Complaint unless otherwise noted and
are taken as true for the purposes of this motion,

Plaintiff is a marketing services company located in Ridgeficld Park, New Jersey. (Am.

Compl. 4 3, 5.) Defendant was and still is a limited liability company that maintains an office
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in White Plains, New York. Id. at] 4) By agreement datetuly 10, 2014Plaintiff was to
provide marketing and advertising services to Defenfdarihe 2014-2015 time period.ld. at
5.) Defendant agreed to pay the “fair and reasonable value of such sérlat.es 1 6.)
Plaintiff accepted Defendantigfer andperformedmarketing and advertising services for
Defendant.(Id. at 1 7—8) Despite efforts made by Plaintiff to reee paymentor its services,
including transmission of an invoicBefendant failed to pay for the services in the amount of
$800,091.00.1¢l. at 7 8.)
MOTION TO DISMISS STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factatier,
accepted as true, to ‘state a claim to relief that is plausible on its fakshtroft v. Iqbal 566
U.S. 662, 678 (2009) (quotirell Atlantic Corp. v. TwombJ\650 U.S. 554, 570 (2007)). “A
claim has facial plausibility when the plaintffeads factual content that allows the court to
draw the reasonable inference that the defendant Is habthe misconduct allegedlgbal, 566
U.S. at 678. Although “a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed fatual allegations, a plaintiff's obligation to provide the grounds of his entitlement to
relief requires more than labels and conclusions, and a formulaic recitationetérrents of a
cause of action will not do.Starr v. Sony BMG Music Entm%92 F.3d 314, 321 (2d Cir.
2010). A court should accept non-conclusory allegations in the complaint as true and draw all
reasonable infences in the plaintiff's favorRuotolo v. City of N.Y514 F.3d 184, 188 (2d Cir.
2008). “[T]he duty of a court ‘is meneto assess the legal feasibility of the complaint, not to
assay the weight of the evidence which might be offered in support therBdfdico v.
MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (quotitgoper v. Parskyl40 F.3d

433, 440 (2d Cir. 1998)



DISCUSSION!

l. Breach of Contract Claim

Defendantontends thallaintiff's breach of contract claim faibecause the Amended
Complaint does ndrticulate (1whether the atssue contract was oral or written g the
specific terms of the agreent between the partiegDefendant’s Motion to Dismiss Amended
Complaint (“Def'sMot.”) at 6) Plaintiff argues, on the other hatidat it has set forth a valid
claim absent such specificitieMemorandum of Law in Opposition to Defendamotion to
Dismiss the Amended Complaint (“BIOpp.”) at 2.) The Court will address each of
Defendant’s challenges to the breach of contract claim in turn.

A. Oral versus Written

In Eternity Global Master Fundimited. v. Morgan Guarantyrust Gmpany of Hw
York the Second Circuit held that to state validly a breach of contract etader New York
law, “a plaintiff needonly allege(1) the existence of an agreement, (2) adequate performance of
the contract by the plaintiff, (3) breach of contract by the defendant, and (4yem3v5 F.3d
168, 177 (2d Cir. 2004) (emphasis added)o plead these elements plaintiff must identify
what provisions of the contract were breached as a result of the sstsesit Ellington Credit
Fund,837 F. Supp. 2d at 189 (quotiképlff v. Rare Medium, IncL71 F. Supp. 2d 354, 358

(S.D.N.Y.2001). Here, Plaintiff has alleged adequately the requisite eleméatbreach of

! “Federal courts sitting in diversity apply state substantive lalihgton Credit Fund, Ltd v. Select
Portfolio Servicing, InG.837 F. Supp. 2d 162, 1-8® (S.D.N.Y. 2011) (citingsasperini v. Ctr. for Humanities,
Inc.,518 U.S. 415, 427, 116 S.Ct. 2211, 135 L.Ed.2d 659 (1996)). Where both parties rely wpdarkleaw in
their briefs, the Court may assume the parties impliedly consent tpgheagion of New York law.Ellington
Credit Fund 837 F. Supp. 2d 479-80 (citing Krumme v. WestPoint $tens, Inc.238 F.3d 133, 138 (2d Cir. 2000)
(“The parties' briefs assume that New York law controls, and sudietmgonsent ... is sufficient to establish choice
of law.” (internal quotation marks and citations omittedjherefore, the Court will evaluate the sufficiency of
Plaintiff's claims under New York law.



contract action. In particular, the Amended Complaint states that Plaintiff dedd2aeat etered
into a contract for Plaintiff to perform marketing and advertising servicd3dfandant;
Defendant agreed to pay a “fair and reasonable price” for Plaintiff's serviegsjfPperformed
on the contract; Defendafdiled to pay Plaintiff; and Piatiff suffered damages in the amount
of $800,091.00. (Am. Compl. 1 10-14.) T®eurtthereforedeclines to dismisBlaintiff's
breach of contract claim.

Defendant cites two cases for the proposition that a complaint must delinedtervehet
contract is oral or written to maintain a valid cause of action for breach ofcortieither case
cited by Defendant is binding on this Court, and, in any event, they are distinguidnable.
Cherry Creek Woodcraft, Inc. v. Plum Creek Manufacturing, the. court relied upon three
cases for the proposition that a complaint must state whether the operatraetaoas oral or
written: Mayes v. Local 106, Int’l Union of Operating Engineéf39 F. Supp. 744 (N.D.N.Y.
1990) ("Mayes$); MarquadtGlennCorporation v. Lumelite Corporatioil F.R.D. 175
(S.D.N.Y. 1951) (MarquadtGlenri) ; andChrysler Capital Corporation v. Hilltop Egg Farms,
Inc., 129 A.D.2d 927 (3d Dep’'t 1987)Chrysler Capitdl). No. 94CV-0601E(H), 1995 WL
428609, at *2 (W.D.N.Y. July 18, 1996)Cherry CreeK). An examination of each of these
cases, however, reveals that they do not in fact substantia@&éney Creekcourt’s contention.
In Mayes the court explicitly noted that “the plaintiff (or counterclaimant) is not requtio
attach a copy of the contract or to plead its terms verfafi®9 F. Supp. at 748n Marquadt-
Glenn the court plainly denied the defendant’s motion to dismiss the plaintiff's breach of
contract claimand only discussed the issue of whether the contract was oral or written in the
context of defendant’s motion for a more definite statement of the complaint. 11 F.R7B. at

Finally, in Chrysler Capita) the caurt determined that plaintiff’'s breach of contract claim was



deficient because the agreement referred to in the complaint made referencesthube gbhat
was neither described in the complaint nor attached thereto. 129 A.D.2d at 928. As such, the
comphint failed to set forth the essential terms of the agreefnent.

Defendant’s citation oRommel v. Laffey194 F.R.D. 441 (N.D.N.Y. 2000) Romme)
is similarly unpersuasiveThe Court traces the holdinglRommeback to the opinion of the
Appellate Dvision, First Department, iBomser v. Moyle89 A.D.2d 202 (1st Dep’t 1982)
(“Bomsef). In Bomserthe amended complaint referred to both an undated document as well as
an oral agreement, which muddied the court’s understanding of the complete ses aff tren
parties’ agreement. 89 A.D.2d at 204. The Court therefore grplaiatiff leave to relead to
clarify the scope of the agreemeid.

B. Terms of the Agreement

Defendant’s second attack on the sufficiency of the breach of contract sldnat the
Amended Complaint fails to specify the terms of the agreemBuaf.’§ Mot. at 3-4.)Window
Headquarters, Incv. MAI Basic Four, Inc.Nos. 91ev-1816 (MBM), 92¢v-5283 (MBM), 1993
WL 312899 (S.D.N.Y. Aug. 12, 1993)Window Headquartery, which Defendant relies upon
for thisargumentjs distinguishable from thimstant casdn Window Headquarterghe
plaintiff's complaintwas dismissed becaudailed to refer taany contracts with the named
defendants and failed to affirmatively state those padiéise contractld. at *3 (emphasis
added) That deficiency is not presemére as Plaintiff clearly stated Defendant was a party to the
agreement dated July 10, 2014. (Am. Compl) 1 5.

Additionally, Defendant asserts that the Amendgaimplaint is insufficient in that it fails

to provideseveral terms of the contraabtably,theamount of compensation agreed to under the

2 Notably, the Courtannot locate a single, subsequent opinion that has@itedy Creekor the proposition that a
complaint must state whether a contract was oral or written.
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contract the specific services the parties agreedhe due date for payment under the contract;
andthe datesuch payment was demanded. (Defendant’'s Reply Brief in Support of Motion to
Dismiss Amended Compilati (“Def.’s Reply”) at 2) While “[a] plaintiff is not required to attach
a copy of the contract or plead its terms verbAtihee complaininevertheles&must set forth the
terms of the agreement upon which liability is predicatédiridow Headquarterst993 WL
312899, at *Jinternal citations omitted)Here, the Amended Complaint is sufficient because it
states that Defendant retained Plaintiff for marketing and advertiswvigeseand that Defendant
would pay the “fair and reasonable value” for such servi¢dm. Compl.J15-6) The Court
finds that these are namonclusory allegationthat must be read #iavor of the plaintiffona
motion to dismiss.Discovery in this case will reveal further details of the parties’ agreement.
Accordingly,the Court denies Defendant’s motion to dismiss the breach of contract claim.

Il. Account Stated Claim

To assert an account stated clama complainta plaintiff must allege that “(1) an
account was presented, (2) the account was accepted as correct,thadi€bror promised to
pay the amount statedNanjing Textiles IMP/EXP Corp., Ltd. v. NCC Sportswear Cad¥p.
06 Civ. 52, 2006 WL 2337186, at *12 (S.D.N.Y. Aug. 11, 2006). Deferathregnceswo
reasongor asserting that Plaintiff’'s account statddim should be dismisseHirst, Defendant
stateghat Plaintiff has nopled the second and third elements of the claidef.{s Mot. at6.)
Second Defendant contendbat Plaintiffhas failed to plead the account stated claithe
alternative(ld.) For the reasons set forth below, the Court finds that Plaintiff's failure&al pl

the account stated claim in the alternative warrants dismissal of that claim.



A. Acknowledgement of Debt Owed

With respect to the second and third elements of an accoted staim, “[a]n agreement
to pay the account presented may be implied if a party receiving a stateraecdwfit keeps it
without objecting to it within a reasonable time . . Bill Diato Photography LLC v. Avon
Products, InG.No. 12¢v-847,2012 WL 4335164, at *9 (S.D.N.Y. Sept. 21, 20@&)ernal
guotation and citation omitted). Here, the Amended Complaint asserts that Plainsifhiited
invoices to Defendant for the services provided, and Defendant failed to conteshtimees.
(Am. Comp. 11 19-20.) Defendant argues that the Amended Complaint is deficient because it
fails to indicatevhensuch an account was sent to DefendaDef(’'s Mot. at 6) At this stage of
the litigation, it is sufficient for the Amended Complaint to allege “that Plaintiff sentusrio
invoices to Defendant and that Defendant did not object to those invoBdidiato, 2012 WL
4335164, at *9.

B. Alternative Pleading

Defendantadditionallyalleges thathe Amended @mplaintshould be $missedor
failure to plead the account stated clamthe alternativeo the breach of contract claifef.’s
Reply at 4) When asserted alongside a breach of contract claim, an astataat claim must
be pledin the alternative becau$anaccount stated claim may not be utilized simply as another
means to attempt to collect under a disputed contratartin H. Bauman Assocs., Ine. H&M
Int’l Transp, 567 N.Y.S.2d 404, 409 (1st Dep’'t 1991). On the face of the Amended Complaint,
Plaintiff's account stated claim is not pled in the alternative to the breach cdatari&im.
Nevertheless, even if this Court were to consider the claims to be pled in theiatdyased
uponPlaintiff's assertion in its opposition brig?l’s Opp. at 9.), “[d]efendant cannot be found

liable on both an account stated claim and a breach of contract claim in connectidme wéane



allegations of a failure to pay monies owe#Vachtel & Masyr LLP v. Brand Progression LLC
No. 11€v-7398 (LTS) (MHD), 2012 WL 523621, at *1 (S.D.N.Y. Feb. 15, 2012) (citing
Erdman Anthony & Assocs. v. Barkstrd288 A.D.2d 981, 981, 747 N.Y.S.2d 670 (4th Dep’t
2002)). See also NetJets Aviation, Inc. v. LHC CommdiC 537 F.3d 168, 165 (2d Cir.
2008)(“Two claims are duplicative of one another if they ‘arise from the saate fa. and do
not allege distinct damages.(quotingSitar v. Sitar 50 A.D.3d 667, 670, 854 N.Y.S.2d 536,
538 (2d Dep’t 2008))Here,the Amended Complaitleges nearly identical facts for both the
breach of contraatlaim and the account stated claim. In fact, the account stated claim expressly
incorporates the allegations set farttthe section detailing the breach of contracisesof
action. (Am. Compl. 1 16.) Furthermore, the damages stated for both claims aralidédtic
11 14, 20.)Compare NetJets Aviatiph37 F.3d at 175 (holding account stated claim not
duplicative of breach of contract claim whatéorneys’ feesecoverable under breach of
contract claim but not account stated claim). Accordingly, the Court dismigbesit\prejudice
Plaintiff's account stated claim.

1. Quantum Meruit Claim

To assert guantum meruitlaim, aclaimant must establist{1) the perfomance of the
services in good faith, (2) the acceptance of the services by the person to whora they a
rendered, (3) an expectation of compensation therefor, and (4) the reasonable value of the
services.” United Resource Recovery Corp. v. Ramko Venturealjlement, Ing584 F. Supp.
2d 645657 (S.D.N.Y. 2008) Quantum meruits rooted irff‘quasi contractand may only apply
“in the absence of an express agreerheBeth Israel Med. Ctr. v. Blue Cross and Blue Shield of
New Jersey448 F.2l 573, 586 (2d Cir. 2006) (quotiigoldman v. Metropolitan Life Ins. Co

841 N.E.2d 742, 746 (N.Y. 2005).h@& existence adn express agreement governing the same



subject matteprecludes recovery iguantum meruit Smith v. Mikki MoreLLC., 21 F. Supp. 3d
276, 283 (S.D.N.Y. 2004Beth Israel448 F3d. at588. However, the liberal pleading
requirements of Federal Rules of Civil Procedure 8(e)(2) allow matdito sue both in contract
and inquantum meruiso long as the pleadings are madthe alternative.DKR Capital, Inc. v.
AIG Int'l W. Broadway Fund, LtdNo. 03ev-1568 (JGK), 2003 WL 22283836, at *5 (S.D.N.Y.
Oct. 2, 2003).

Defendanseekdismissal ofPlaintiff’'s quantum meruitlaim because it is duplicative of
the breach of contract clainfDef.’s Mot. at 7.) Plaintiff alleges that it is proceeding under a
theory ofquantum meruiin the alternative although that unclear from the face of the
Amended Complaint. (Pl.’'s Oppt 9) Additionally, Plaintiff citesGlaxoSmithKline LLC v.
BeedeNo. 1:13ev-00001 (MAD/RFT), 2014 WL 896724 (N.D.N.Y. Mar. 6, 201d) the
proposition that a plaintiff may proceed simultaneously on a thearyasitum meruiand
breach of contract(Pl.’s Opp.at 10). However, that case makes clear ot quantum ment
and breach of contract claimsay only be pursueddalternate theoriesof recovery.
GlaxoSmithKine, 2014 WL 896724, at *femphasis added)Furthermore, the court allowed for
both theories to procedzkbcause it was clear the parties contested whether a contract even
existed.ld. The instant case is distinguishable. Defendaesdot dispute the existence of a
contract in any oits moving papers but only assettist the Plaintiff has not stated whether the
agreement is oral or written. (Def.’s Mot. atReply at 3.)

The Qurt finds that Plaintiff guantum meruitlaim is in fact duplicative of its breach
of contract claim.Plaintiff is seekingo recoverfrom two conflicting theories of recovery under
identical facts and damageBlaintiff alreadyhas acknowledged the existence of a valid contract

governing the “marketing aratlvertising” services it was fwovide for Defendant for



$800,091.00. (Am. Comfif 10, 14.) Plaintiff may only subsequently repudiate its
acknowledgement of an express agreerarthe same subject matteit explicitly pleads that
it is seeking an alternative method of recoverfierefore Plaintiff's quantum meruiclaim is
dismissed without prejudice.

V. Attorney’s Fees

“Under the general rule, attorneys' fees and disbursements are incidetigatodhi and
the prevailing party may not collect them from the loser unless an awarthasized by
agreement between the partedy statute or court rufe A.G. Ship Maint. Corp. v. Leza9
N.Y.2d 1, 5, 503 N.E.2d 681, 683 (N.Y. 1986) (citations omittéthwever, there are
exceptions to this commanractice. In certain instances, where there have been allegations that
anopponent has “acted in bad faith, vexatiously, wantonly, or for oppressive reasons,” courts
have allowed @arty toclaim recovery foattorneys’ feesF.D. Rich Co. v. U.$417 U.S. 116,
129 (1974).Where a party fails to allege the applicability ofls@an exception, however, a
claim for attorneys’ fees should be dismissed without prejudaeger vXipto, 852 F. Supp. 2d
416, 427 (S.D.N.Y. 2012). Herelaintiff merely assestthat itsclaim for attorney’s fees is a
reservation of its right to clelct and should not be dismissed. (Pl.’s Cgifdl1) Because
Plaintiff fails to allegehat Defendat engaged in any behavior which would qualifyaas
exception to thgeneral rulghat each party bear its own co$R&intff's claim for attorneys’
feesis dismissed without prejuck.

CONCLUSION

For the foregoing reasons, the Court DENIES Defendant’s motion to dismissffdai

breach of contract claim. Plaintiff's account stated guehtum meruitlaims are DISMISSED

without prejudice. Plaintiff's claim for attorneys’ fees is also DISMISSt#out prejudice.
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Defendant is directed to file an answer to the remaining claim within 30 days hereof. The parties
are directed to appear for an initial pre-trial conference on April 20, 2016 at 12:00 p.m. Parties
shall bring a completed case management plan to the initial pre-trial conference. The Court
respectfully directs the Clerk to terminate the motion at ECF No. 29.

Dated: February 23, 2016 SO ORDERED:

White Plains, New York
yﬁm 3. ROMAN
United States District Judge
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