Carpenter v. City of Mount Vernon et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JENNIFER CARPENTER,
Plaintiff,
-against-
CITY OF MOUNT VERNON, MAYOR ERNEST 15-¢v-0661 (NSR)
D. DAVIS, COMMISSIONER TERRANCE
RAYNOR, CHIEF JAMES M. DUMSER, OPINION & ORDER

DEPUTY COMMISSIONER RICHARID BURKE,
CAPTAIN MICHAEL GOLDMAN,
LIEUTENANT MARIO CURZIO, and
LIEUTENANT JOSEPH HUNCE, in their official
and individual capacities,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Jennifer Carpenter brings this action against Defendants City of Mount Vernon,
Mayor Ernest D. Davis,! Commissioner Terrance Raynor, Chief James M. Dumser, Deputy
Commissioner Richard Burke, Captain Michael Goldman, Lieutenant Mario Cuizio, and
Lieutenant Joseph Hunce, in their official and individual capacities alleging claims of: (1) gender
discrimination under the 14™ Amendment, pursuant to 42 U.S.C. § 1983; (2) gender
discrimination and retaliation under Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e—17 (“Title VII™); (3) gender discrimination, retaliation, and disability discrimination

under the New York State Human Rights Law (“NYSHRL”), N.Y. Exec. Law §§ 290-97; and
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(4) disability discrimination and retaliation claims under the Amerieuatts Disabilities Act of
1990, 42 U.S.C. 88 12112-121@fe “ADA”").

Before the Court is Defendants’ motion to dismiss Plaintiff's Second Amended

Complaint.Forthe following reasons, the motion is GRANTED in part and DENIED in part.
BACKGROUND

The following facts are taken from Plaintiff's Second Amended CompleaRC"),
unless otherwise noted, and are accepted as true for purposes of this motion.

Plaintiff is a female employea the Mount Vernon Police DepartmenMVPD”). In
December 201 R laintiff becamehe first AfricarAmerican femalgoromoted to Sergeant in the
MVPD. (SAC 1 17.) Plaintiff asserts that no woman has ever held a rank abgear8eand at
the time shevas promoted she was the only female Sergeant out of 20 Sergeants in the MVPD.
(Id.) In January 201Rlaintiff was assigned tihe MVPD’s “Squad 3asits patrol supervisor.
(Id. 1 19.)Plaintiff allegesthat since her promotion, members of the MVPD haistreaed her
“on account of her gendéigs well as “retaliated againgter] due to her opposition to
discriminatory practice” (Id.)

Plaintiff sets forth the followingnstances of mistreatment daddisparate treatment on
account ohergender or hepurported opposition to discriminatory practices:

(1) During Plaintiff's first roll call after being assigned to Squad 3 she mot introduced

as the Squad’s Sergeant by her supervisor, Lieutenant Nawrocki, whereas the
previous male Sergeant of Squad 3 was intced during his first roll callld. § 19);

(2) In October 2013l.ieutenant Nawrockiold Plaintiff to “control her emotioris(ld.
122);

(3) On January 31, 201&Jaintiff submitted several requests for trainimgjuding
search warrant traininglaintiff’'s requests were purportedly denied because such
trainings typically were not intended for supervisdevertheless, other male
supervisors attendebese training¢ld. 1 25);



(4) On February 4, 201#laintiff was informed thaChief Dumser did not want her to be
physically present at Headquarters, while male employees were not singkarked
(Id. 1 26);

(5) BetweenMarch 1and April 5, 2014, Plaintiff was not permitted to conduct roliscal
She washe only supervisory officer who was rermitted to conduct roll callsd
1131);

(6) On March 9, 2014, Plaintiff requested to attend three training sessions but never
received a respons@ther male Sergeants were permitted to attend the traindhgs (
132;

(7) In April 2014, Plaintiff was ordered to report to Headquarters difegrinjury to meet
with a doctor whereas other white male officers injured on-the-job were notardere
to report to Headquarters or were given transportatebr{[(36);and

(8) In May 2014 Plaintiff was denied 20¢-benefits whereas mabéficers who suffered
on the job injuries and did not oppose discriminatory practices were granted 207-
benefits [d. 1143 and54).

Plaintiff also alleges that she complaimaditiple times,verbally and in writing, to her
superiors about discriminatory practices and behavior in the M¥BImwing Lieutenant
Nawrocki’'s comment to Plaintiff that she should “control her emotions,” Plaintiff icinemhety
complairedto Nawrockithat such “treatmdrwas ‘sexist” (Id. § 22.) On December 9, 2013,
Plaintiff sent a written complaint to Commissioner Raynor allegingliileatenant Huncevas
discriminatng against her on account of her genddr.{(23.) Specifically, Plaintiff stated that
as the onlyemale supervisor she was being treated differently than her male countélgarts.
Plaintiff believesthat these claims were never investigatit) On January 17, 2014, Plaintiff
visited Mayor Davis at his office and complairtedt she was being treated differently based on

her gender and raceand specifically that black officers were subject to different treatment than

white officers, who were permitted to engage in misconduct without repercuskiofis24.)

2This appears to be the only allegatiorafe based discrimination and as it is only a conclusory
summary, Plaintiff has not alleged any race based claims in the SAC.
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During this visit, Plaintiff allegethat Mayor Davisnappropriatelyasked her if she was sleeping
with Commissioner Rayno(ld. 1 24.)

On February 4, 2014fterPlaintiff was informed by Lieutenant Curzio tishte was not
to bephysically present ahe MVPD Headquarters, sherballycomplained to Lieutenant
Curzig arguing that it was a “double standard” because male employees “could be seen at any
given time sitting around chatting inside for hours and Dumser never appearefigtthem
outside.” (d. § 27.)Plaintiff returned tdHeadquarters two days latédmmediately upon entering
Headquarters, Plaintiff was followed bhieutenant Curzipwho repeatedly reminded her that
Chief Dumser did not want her inside Headquartéds (28.) Plaintiff immediatelycomplained
about this teatment td_ieutenantCurzio and informedHuman Resourcegld. 1 28.) Following
this incident, Plaintiff “took sick leave from February 7, 2014 through February 26, 2014 as a
result of the undue stress . . . caused by the gender discrimination and retaliati§ir29()

On Feluary 7, 2014 Plaintiff filed a complaintith Human Resources Commissioner
Williams relatingthe above instances pérporteddiscrimination.Specifically, Plaintiff
complained of the following: Lieutenant Hunce threatened her for wiging white female
officer who was sleeping on the job; she was the only supervisor being followed atbaticer
male supervisors were permitted to stal@adquarters; she had been called derogatory names
relating to her gendeand Lieutenant Hunce demonstrated that he was committed to targeting
her.(Id. 1 30.)Plaintiff never received a response to this complaintatiévesno investigation
was undertken. (Id. 130.)

Plaintiff returned to work on March 1, 2014, lvvsts not permitted toonductroll calls

until April 5, 2014. (. § 31.) On March 9, 2014]aintiff requested to attertireetraining



sessionsvith no responséther male Sergeants wagyermitted to attend these trainingsl.
132)

On March 14, 201&laintiff filed a Charge of Discrimination with tiegual
Employment Opportunity Commissi@fleging race and gender discrimination, as well as
retaliation.(ld. 1 33.)

On April 14, 2014, Plaintiff alleges that she falHeadquartershile retrieving her
memo book on the orders of Lieutenant Curzio and sustained an injury to her knee, which was
diagnosed as a torn meniscud. { 34.) Lieutenant Curzio expressed no sympathy for her injury
and “hostilely” inquired about the location of her memo bddkPlaintiff took sick leavehe
next day due to her injuryld. 1 35.)

On April 23, 2014, Plaintiff was ordered to report to Headquarters to meet with a doctor
despite lr limited mobility.(Id. T 36.)Plaintiff explained that transportation was challenging
given her limited mobility, but Chief Dumser told her it was “her problem” to geran
transportationWhite male officers injured ethe-job were either not required to report to
Headquarters or were provided with transportatitth) Upon reporting to Headquarters, the
doctor did not examine Plaintiff, instead only speaking to her for 10 minutes, whichfPlaint
arguescould have been conducted over the phdde(36.)

On April 29, 2014, Captain Goldman informed Plaintiff that she was “designated [a]
chronic absentee” and was thus forced to use her sick days while onhbaueas other male
officers were granted paid leave and benefits pursuant to General pélities Law 207c after

sufferingon-the-job injuries. (d. §37.)



On May 7, 2014, Plaintiff complained to Police Benevolence Association President
Addison about her designation as a chronic abseBteenever received a response and believes
that the BA never conducted an investigatiotd.(] 38.)

On May 9, 2014, Plaintiff's attorney served a Notice of Claim concerning thedlleg
discrimination.(ld. 1 39.) On May 12, 2014, Plaintiff's 207-c benefits were denied because “no
request for 20¢ status has been mat@d. 1 40.)However the letteralsonotes that Plaintiff's
“recent request for GML 20T benefits” had been receivett.) Three days latePlaintiff
called Lieutenant Nawrockwhoconfirmed that Plaintiff hagrovided the requirechaterials for
her claim.(Id.  41.)

On May 15, 2014, Plaintifiled an appeal of the denialith Commissioner Raynor and
received no responsgd. 144.) On June 2, 2014, Plaintédkhaustedher sick days.ld. 1 45.)
Onthe same day, she also compéairio PBA President Addison about these denials and the
disparate treatmeshe was receivindld.) On June 18, 2014Captain Goldman reiterated the
denial of benefits to Plaintiff in a lettand informed her that her appeal was being held in
abeyance(ld. 1 46.)

In June and July 2014, Plaintiff sent letters to Captain Goldman, a Mount Vernon City
Council Member, her PBA President, and others seeking an update on her request tsr benefi
(Id. 1191 47, 49-52.)

On July 17, 2014, Commissioner Raynor acclBathtiff of being mentally unfit for
duty and ordered her to be examined by a psychololgisf] 48.) The psychologist told her that
she was “definitely not mentally ill(1d.) Similarly situated employees who did not oppose the
MVPD’s discriminatorypractices wer@urportedly not required to undergo mental

examinations(ld.)



On August 22, 2014, Plaintiff sent a third request to Commissioner Raynor for 207-
benefits.(Id. 1 52) Commissioner Raynor responded that she was denied benefits because she
was not injured as a result of the performance of her duties and the injury wasthidiapa
nature.” (d. 1 53.) Plaintiff alleges that the injury was not idiopathic and occurred while on duty
at Headquartergld. § 53.) Commissioner Raynor purportedly relied on MRI evidence to show
the lack of a causal link between the injury and the performance of herlduty56.)Plaintiff
alleges that it is impossible to use an MRI for this purpose, and thereforgtaeation is
pretextual to hida retaliatory motive(ld.)

Currently, Plaintiff remains out of work on unpaid sick leave and has been atteropting t
secure benefits for surgery and a return to light duty statug $6.) On October 7, 2014
Plaintiff requested a return to light duty status with a note from her persoisatiph but was
informed that there was no policy for return to light duty for a non-work relasedbidty. (d.

11 57-59.)The EEOC provided Plaintiff with right to sue lettedated October 31, 2014 and
April 1, 2015, in response to her complaints. (Id. 11 £&intiff's final appeal of her request
for 207< benefits has been denied June 10, 2015 after a report and recommendation by
Deputy Police Commissioner Richard Burke dated May 13, 20d.3]Y( 6164.) Plaintiff was
also informed that Deputy Commissioner Burke subpoenaed Plaintiff's bank regbicis,
Plaintiff alleges showthe City of Mount Vernon is nowndlertaking a retaliatomternalaffairs
investigationof her. (d. 166.)

STANDARD ON A MOTION TO DISMISS

To survive a motion to dismiss, a complaint must supply “factual allegations esutff
‘to raise a right to relief above the speculative levé@lTSI Commc’ns, Inc. v. Shaar Fund, Ltd.

493 F.3d 87, 98 (2d Cir. 2007) (quotiBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).



In other words, the complaint must allegerfbugh facts to state a claim to relief that is plausible
on its face” Starr v. Sony BMG Music Entm%92 F.3d 314, 321 (2d Cir. 2010) (quoting
Twombly 550 U.S. at 570)A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged Ashcroft v. Igbgl556 U.S. 662, 678 (2009). In applying this stadda
court should accept as true all weleaded factual allegations, but should not credit “mere
conclusory statements” or “[tlhreadbare recitals of the elements of a cause rof &dtio
DISCUSSION

Gender Discrimination Claims

Plaintiff's claims forgender discrimination under Title VII, the NYSHRL, and 42 U.S.C.
§ 1983are analyzed under tivdcDonneltDouglasburdenshifting frameworkBowerHoo0KsS v.
City of New York13 F. Supp. 3d 179, 209 (E.D.N.Y. 2014) (internal citations omitad .also
Annis v. Cnty. of Westchestdr36 F.3d 239, 245 (2d Cir. 1998). Although Plaintiff need not
establish grimafaciecasé of discrimination undeiMcDonneltDouglasat the motion to
dismiss stageseeChristiansen v. Omnicom Grp., In&No. 15 Qv. 3440 (KPF), 2016 WL
951581, at *12 (S.D.N.Y. Mar. 9, 201 @ laintiff's allegationsmust be plausibly supported by
facts[demonstrating] that the plaintiff is a member of a protected class, waseqyaiiffered
an adverse employment action, and has at least @lisimpport for the proposition that the
employer was motivated by discriminatory intériittlejohn v. City of New York’95 F.3d 297,

311 (2d Cir. 2015).

3 To establish @rima faciecase of unlawful discrimination, Plaintiff must demonstthtg (1) she is a
member of a protected class (2) who performed her job satisfactorily,t(8)ffered an adverse employment action
(4) under circumstances giving rise to an inference of discrimin&ieMcDonnell Douglas Corp. v. Greeall
U.S. 792, 802 (1973gtratton v. Dep't for théging for City of New Yorkl32 F.3d 869, 879 (2d Cir. 1997);

Valenti v. Massapequa Union Free Sch. Disb. 09Civ. 0977 (JFB) (ARL), 2012 WL 1038811, at *9 (E.D.N.Y.
Mar. 28, 2012).



Defendants move to dismiss Plaintiff's gender discrimination claims for failure to
sufficiently allege an adverse employment actiBlaintiff alleges that the denial of training, the
order to leave the MVPD Headquarters, and the overall atmosphere at the M3&2D ,the
level of adverse employment actions necessary to sustain her gender deenneiaims.(Pl.
Mem. in Opp’n to Mot. to Dismisg Pl. Oppn Mem.”) at 46.) The Court discusses each
proffered action in turn.

A. Applicable Law

In order to sustain a claim for gender discrimination under Titlé&Mintiff must
sufficiently allege aradverseemployment action becise of the plaintiff's gendeSeePatane v.
Clark, 508 F.3d 106, 112 (2d Cir. 2007). These adverse actioncauss & materially adverse
changéin the terms and conditions of employment, and not‘jusire inconvenienceld. A
materially adverse change includes “termination of employment, a demoiitemesd by a
decrease in wage or salary, a less distinguished title, a material losefitsbsmnificantly
diminished material responsibilities, or other indices uniqueptartécular situation.Joseph v.
Leavitt 465 F.3d 87, 90 (2d Cir. 2006).

A plaintiff's complaint at the pleading stage must “allege the essential eleniamts o
employment discrimination claifhdemonstratinghat“plaintiff suffered discrimination on #
basis of protected status that resulted inaalvérse employment actiGhNovak v. Waterfront
Commn of New York HarbagrNo. 10 Civ. 9694 (PKCR011 WL 4946386, at *3 (S.D.N.Y. Oct.
17, 2011)citing Patane 508 F.3d at 112). A complaint “in @mployment discrimination
lawsuit need not contain specific facts establishing a prima facie case ahdiaton,
however, it must allegenoudn facts to state a claim telief that is plausible on its faceRllessi
v. New York State D&mf Corr. & Cmty. Supervisionl6 F. Supp. 3d 221, 226-27 (W.D.N.Y.

2014)(internal quotations omitted).



B. Denial of Training

First, Plaintiff asserts that the denial of training satisfies the adverse aeleiimant of her
prima facie caséDefendants assert that, whdenial of training can be sufficient to show an
adverse action, Plaintiff fails to show that the denial in the instant case caatgdl harm and
therefore the denial does not rise to the level of an adverse action.

Inadequate training may compriseadverse employment action but only in
circumstances where an employer denies necessary job training to an empiolyeetarms
and conditions of his employment are thereby harfaatbn v. Wayne Cent. Sch. Di&5 F.
Supp. 3d 370, 375 (W.D.N.Y. 2014.relevant example demonstratitige requirements for
showingmaterial harm from denial of traininge. thatthe denial affects the employee’s
opportunities for career growth or the employee’s compensation—such as failusentaeor
loss of career adincement opportunities, is presentediithv. RayboyBrauestein467 F. Supp.
2d 336 (S.D.N.Y. 2006)n Hill, Plaintiff was found not to have suffered an adverse employment
action from insufficient urinalysis training for her job as a Laboratoigo8ate because the
plaintiff had“not produced any evidence she was materially harmedibbyeceivinghis
training.Id. at 353-54. An example of a denial of training that harmed the conditions of
employment by diminishing material responsibilities or opportunities can be fo@rdz v.
New York State Dep't of Corr. & Cmty. Supervisibio. 13 Civ. 1333AJN), 2014 WL
2547541, at *5 (S.D.N.Y. 2014), where plaintiff was denied access to a training that was
necessary for promotion to adjunct profestoCruz the denial of training deprivate plaintiff
of the material benefits of an opportunity to advance his cakégftrainingwas a “stepping
stone towards becoming a ftillne instructot).

Plaintiff alleges that she submitted several requests for trairhngdnweredenied or did

not receive a response, while male officers were permitted to attend thesgs.a(BAC 19 25
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ard 32).In order for Plaintiff to show that it is plausible that she suffered material Hegmusst
show that the denial in training caused her opportunities for career growth or conopetosae
affected Hill, 467 F. Supp. 2d at 352. However, Plairfaffs to show any material harm from
these denialdn contrast tcCruz Plaintiff does not allege that the missed trainings limited her
career advancement in any w&aintiff's allegations are more akin Ratane v. Clark508

F.3d 106 (2d Cir. 2007), where the court did not find a diminishing of material responsibilities or
opportunities. IrPatane a secretary who had virtually all secretarial functions removed from her
responsibilities was found to not have been subjected to a materially adverse ohaerge i
responsibilities under a gender discrimination cldanat 115.Thus, a denial of a “refresher”
class(SAC 1 25) would similarly not meet the high threshold of an adverse change in R&aintif
responsibilities as a Sergeant.

Plaintiff assertshtat the denial of training was adverse because the training was
“applicable to [Plaintiff's] job duties as Sergea(géePl. Opp’nMem. at 4, and cites td.a
Grande v. DeCrescente Distrib. C870 F. App’x 206, 212 (2d Cir. 2010). HoweViea, Grande
is distinguishable in this instanc®lthough training is a protected benefit under Title V4,
Grandeheld that “liberally construing the complaint, it was plausible thaldbmpany’s]
alleged action was materially significant disadvantageith regect to the terms of La Grande’s
employment, particularly if the training was ‘part of the job’ and barringfnom the training
diminished hignaterial responsibilities or opportunitiédd. at 211(emphasis added).

Plaintiff states only that the trang was part of her job and may have aided her in
supervising the execution of search warrar8eePl. Opp’nMem. at 4) However, Plaintiff does
not state in her opposition to the motion to dismiss that supervising the execution lof searc

warrants is marial in any way to her employmeiftlaintiff concedes that this training is a
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“refresher” class. (SAC 1 25And none of the trainings are alleged to be required for a
promotion or to maintain Plaintiff's positioitherefore, even liberally construed retlight
most favorable to the Plaintiff, she still fails to plead a basic element of her claga.tBe
trainings were merely a “refresher” there is no allegation that Plaintifffdayment prospects
were hindered in any waid.

Due to Plaintiff's falure to allege a materially significant disadvantage or change in
material responsibilities or opportunities in employment, her allegations regénditrainings
do not constitute an adverse employment action.

C. Order to Leave Headquarters

Next, Plaintiffalleges that her being ordered to leave Headquarters rises to the level of an
adverse actiorDefendants assert that, despite receiving this order, Plaintiff does et thiéd
it resulted in any negative consequen&efendants classify the order to leave Headquarters as
increased scrutiny, which sént “other negative results” has been found tajnatify as an
adverse actionlrachtenberg v. Dept. of Educ. of City of New YO8 F. Supp. 2d 460, 467
(S.D.N.Y. 2013) ¢ollecting cases considering excessive or close monitoring of employees)

Plaintiff counters that her being ordered to leave Headquarterstiéetidsinference that
Plaintiff was subjected to a disproportionately heavy workload, which adegphtats an
adverse employment actidlaintiff relies onFeingold v. New York366 F.3d 138 (2d Cir.
2004),Vega v. Hempsteddnion Free School Dist801 F.3d 72 (2d Cir. 2015), addhnson v.
Long Island University58 F. Supp. 3d 211 (E.D.N.Y. 2014), for the propositi@t an increase
in workload is an adverse employment action much like the adverse action allegecgobleref. E
these cases can be distinguished from the case at hand.

Feingoldis distinguishabléecausgthere the increase in the workload was directly

against the employs stated policy and thusdicateda pretextual rationalgignaling
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discrimination See Feingold366 F.3d at 158n the instant case there is similarly stated
policy against ordering employees afitHeadquarterand so there is no similar adverse action
In Vega the Gurt held that an increase in time spent preparing for classes without congrensat
wasan increase in the workload and tlaumsadverse actiosee Vega801 F.3d at 88also
alleged to violate “District policy”)Yet thereareno allegations of aimcrease in théotal time
Plaintiff worked in the instant caséohnsorsimilarly holds that an increase in amount of time
that the employee was required to work was an adverse action ttheertoreasé workload.
See Johnsqrb8 F. Supp. 3d at 224 (seven “duty weeks” as compared to the norm of two weeks).
While Plaintiff's opposition to the motion to dismiss sets forth potentially negative
consequences of being ordered outside, including an increfaslel work and putting Plaintiff's
life in danger more often, the cited paragraphs in the SAC (11 27-28) make no mentidn of suc
negative consequencé@die SAC does not indicate Plaintiff worked beyond the typical
requirement*Where assignments fallithin the duties of a plaintif§ position, receiving
unfavorable schedules or work assignments does not, without more, rise to the level of an
adverse employment actiorldhnson58 F. Supp. 3d at 224 (citiMfilliams v. Ford Motor Cq.
No. 12 Civ. 041XWMS), 2014 WL 1572302, at *13 (W.D.N.Y. Apr. 18, 2014) (collecting
cases). The SAC also fails to allege that the other officers worked less, condastefield
work, or put their lives in dangers less oftBraintiff's only claim that this change in
responsibilities was adverse is that the other “guys could be seen at emyimie sitting around
chatting inside for hours,” (SA€27), which is insufficient to show a “materially adverse”
change in Plaintiff's working conditionSeelLa Grande 370 F.App’x at 212.
The Court concludethat dl of the potentially negative consequences set forth in

Plaintiff's memo in opposition to the motion to dismiss are highly speculativepgaddiess
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these consequencegrenotalleged in the SACThus,Plaintiff fails to allege an adverse action
based on a disproportionately heavy workload, wssahe order to leave Headquarters

D. Atmosphere of Adverse Actions

Finally, Plaintiffargueghat the totality of the conduatleged to have occurred the
MVPD created an “atmosphere of adverse employment acti(®esePl. Opp’nMem. at 5)
Relying onPhillips v. Bowen278 F.3d 103, 109 (2d Cir. 2002), which involved claims for
retaliation, rather than discriminatidPlaintiff argues that the purportedly adse actions
detailed above, as well #%e lack of investigation, denial of 207-c benefits, denial of light-duty
status, ordered mental examination, Hrelalleged internal affairs investigatianeated an
atmosphere of adverse employmantiors. In orcerto sustain a discrimination claionthis
basis the “seemingly minor incidents” alleged in the SAC musath a critical masslt. A
critical masscan be met when the minor incidents create “a working environment unreasonably
inferior to what would be considered normal for that posititoh.(“using an objective
standard . . the total circumstances of her working environment changed to become
unreasonably inferior and adverse when compared to a typical . . . wotkplace

Plaintiff cites a number of cases in support of the application of the “atme$pieory
to a discrimination clainto show that applying a retaliation clain&Bnosphere theory to a
discrimination claim is appropriat€he standard for a retaliation ctai howeverjs a lower
standard for adverse action as comsplato a discrimination clainilaintiff states thaPhillips,
278 F.3d at 109which was decided in the retaliation context, also applies in the discrimination
context because the distinction between standards for retaliation and diseomsetorth in

Burlington Northern and Santa Fe Ry. Co. v. Wi#8 U.S. 53 (2006)yerenot yet createdt

4 Phillips clarified this Circuit’s approach by borrowing languaganirthe First Circuit's atmosphere
standard as set forth kgostede-Feliciano v. ApontdRoque 889 F.2d 1209 (1st Cir. 1989).
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the time of the decisio herefore Plaintifclaims that we should apply the atmosphbeory

sd out for a retaliation claim to a discrimination claiNevertheless, akere is currently a clear
distinction between the standard to be applied to a discrimination claim as conptre
standard for a retaliation clajithe Court cannot lower theasidard for PlaintiffBurlingtonheld
that there should bedifferent standard for retaliation claims becadserimination claims
“prevent injury to individuals based on who they are” whereas retaliation clameseht harm
to individuals based on what they d&urlington Northern548 U.Sat 63 (rejecting the
limitation of actionable retaliation to soalled ultimate employment decisiofs

The rationale fothis distinctionremains foithe presentase Thus,we must follow it
and apply the appropriate standard to the claims befor8es Raspardo v. Carlong70 F.3d
97, 114 (2d Cir. 2014) (“To establish a hostile work environment claim under the Title VII
framework, a plaintiff must show that the ‘workplace is permeated withirdis@tory
intimidation, ridicule, and insult that is sufficiently severe or pervasive totakeronditions of
the victim’s employment and create an abusive working environmeidéfly v. Howard .
Shapiro & Associates Consulting Engineers, P16 F.3d 10, 14-15 (2d Cir. 2013) (allegations
of an atmosphere demeaning to women did not estabfiektile working environment).

But even if we were to apply this more lenient standard, the cordlegedwould not
meet theequired threshold. The condudlegedfails to meet th critical massecessary to
establish an adverse employment acbenause, taken together, Plaintiff does not allege that
they created a working environment unreasonably inferior to what would be norntedtfor t
position merely hat the conditions were different.

Plaintiff allegesshe waslenedtrainingthat men were permitted to atteMihile this

shows a difference in treatment, it fails to show a material harm that came frormihls de
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Plaintiff next allegeshe wasrderedo leave Headquartevghile men were permitted to remain
in Headquarterslaintiff again isonly able to show a difference in treatment but fails to show
anynegative consequences that resulted from this difference in treakimedlly, Plaintiff
alleges that theotality of the actions in the MVPD createda@mosphere of adverse
employment actionswWhile Plaintiff does allege, through these two actions and her other
proffered examples, that there was a difference in treatment, she failsvtithsi@n
unreasonably inferior working environment was credttst.allegatios fail to demonstrate
discriminationon the part of her employer rather than simply disfamodissatisfactioncoupled
with a fewdiscourteous incident3hereforejust aseach actn fails to meet the threshold
required for an allegation of an adverse employment a®ilamtiff's generalizedllegations of
a hostile work environment are conclusatyg becausélaintiff fails to proffer anyacts
beyond thenereassertion that such an environment existe&bmbly 550 U.Sat 555.

* * *

Plaintiff sets forth several instances of different treatment but each efitistances is
insufficient to allege a claim for gender discriminatibiaving concluded that Plaiff fails to
sufficiently allege an adverse employment action or an atmosphere ofeadagrkyment
actions, Plaintiff's claims for gender discrimination under Section 1983, Titl@Wl the
NYSHRL are dismissed.

[l Retaliation Claim

Title VII prohibits any employer from discriminating against an employeeusecshe
“had made a charge, testified, assisted, or participated in any manner instigatios,
proceeding or hearing under this subchapter.” 42 U.S.C. § Zjapd-o estabish aprima facie
case of retaliation, Plaintiff must prove that (1) she filed a good faith corhpfa

discrimination; (2) that the employer had knowledge of; (3) the employer tooksadve
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employment action against Plaintiff, and (4) there was a caoisaéction between Plaintiff's
protected activity and Defendant’s acti®@embridge v. City of New Y088 F. Supp. 2d 276,
277-78 (S.D.N.Y. 2000Although Plaintiff must allege an adverse employment action to
establish a retaliation claim under TitlelMhe standardor an adverse employmeattion for
retaliation claimsas alreadgliscussedis substantially lower than discrimination clairkcks
v. Baines593 F.3d 159, 165 (2d Cir. 201@jt(ng Burlington N. & Santa Fe Ry. Co. v. White
548 U.S. 53, 57 (200K)In retaliation claims, “[a]ctions are ‘materially adverse’ if they are
‘harmful to the point that they could well dissuade a reasonable worker from making or
supporting a charge of discriminationld.

Defendants’ set forth the applicable law necessary to determine whether iff Btatet
a claim for retaliation, but fail to explain in any way how the SAC does not mestdhigard.
(SeeDefs.Mem. in Supp. of Motto Dismiss (“DefsMem.”) at 10) Without more, the Court
has no basis on which to dismtbgese claims fronthe SAC.Accordingly, Defendants
arguments with respect to the retaliation claims are deemed vadetheir motion to dismiss
the retaliation claims, including all claims alleged by Plaintiff as retaliation for makatharge
against MVPDjs denied SeeLyn v. Inc. Vill. of HempsteadNo. 03 Civ. 5041QRH), 2007 WL
1876502, at *16 n.13 (E.D.N.Y. June 28, 20@fd, 308 F. App’x 461 (2d Cir. 2009jI§sues
mentioned in a perfunctory manner, unaccompanied by some effort at developeeraatjom
are deemed waived ).

1. Disability Discrimination Claim

In order to sustain a claim under the AD#Aplaintiff must show that shieas exhausted
all available administrative remedies and timidgd a charge witlthe EEOC before bringing
the claim to court42 U.S.C. § 20008(f)(1); McPherson v. New York City Dep’t of EQu&57

F.3d 211, 213 (2d Cir. 200@yefendants assert that Plaintiff failed to exhaust her administrative
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remedies with respect to the Commissioner’s denial of her “207 benefits,” which they assert
requires dismissal of Plaintiff’s ADA claim, (Defs. Mem. at 11.)

Whether or not Plaintiff exhausted her claims with respect to the 207 benefits is of no
consequence to Plaintiff’s ADA claim. Plaintiffs ADA claitn, asserted as her fourth claim for
relief in the SAC, is decidedly not based on the denial of 207 benefits, but rather arises from the
Defendants purported failure to accommodate Plaintiff’s request to return to light duty.’ (See
SAC 11 76-81.)

With no other basis asserted on which the Court could dismiss Plaintiff’s ADA claim,
Defendants motion to dismiss the ADA claim is denied,

CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is GRANTED in part and
DENIED in part. The Court dismisses Plaintiff’s claims for gender discrimination under Title
VII, the NYSHRL, and 42 U.S.C. § 1983. The remaining claims are Plaintiff’s claim for
retaliation and disability discrimination under Title VII, the NYSHRL, 42 U.S.C. § 1983, and the
ADA. The Court respectfully directs the Clerk to terminate the motion at ECF No. 28.
Defendants are directed to file an answer within 3¢ days of the date of this Order. The parties are

directed to appear for an in-petson initial pretrial conference on September 14, 2016, at 12:00pm.

Dated: July 27, 2016 SO ORDERED:

White Plains, New York /

NELSOPS. ROMAN
United'Sfates District Judge

5 However, this does not exclude the potential remedy of providing 207-¢ benefits to Plaintiff for the instant
ADA claim. See Hoffinan v. Williamsville School Disi., 443 F. App’x 647, 649 (2d Cir. 2011} (an allegation not set
forth in the charge may not be barred if it is reasonably related to the allegations in the charge and provides EEOC
with sufficient notice to investigate the allegation).
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