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and RAMON MARTINEZ
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NELSON S. ROMAN, United States Dis_trict Judge:

Plaintiff Carmen Garcia’s (“Plaintiff”) action, which was instituted on February 2, 2015
and thereafter amended on June 26, 2015 (the “Am. Compl.”}, is still pending against defendant
the Yonkers Board of Education (“YBOE” or “Defendant”).! Plaintiff’s remaining cause of action
asserts retaliation in violation of her rights under Title VII of the Civil Rights Act of 1964, 42
U.S.C. §§ 2000e-2000e—17 (“Title VII”).2 Presently before the Court is the Defendant’s motion
for summary judgment pursuant to Federal Rule of Civil Procedure 56 (the “Defendant’s Motion™).

For the following reasons, the Defendant’s Motion is GRANTED.

! Tn addition to the YBOE, Plaintiff initially sued Edwin Quezada, Angela Arias, Rafael Pasian, Antoine Atinkpahoun,
and Ramon Martinez (the “Individual Defendants”). (See ECF No. 15.) By Opinion and Order dated May 27, 2016
(the “2016 Opinion™), this Court granted in part and denied in part Defendants’ motion to dismiss the amended
complaint. (See ECF No. 25.) This Court thereby dismissed the Amended Complaint agamst the Individual
Defendants, as Title V1I does not permit individual liability. (/4. at 8, 20.)

2 Plaintiff originally alleged causes of action sounding in gender discrimination in violation of Title VII, the New York
Human Rights Law (“NYHRL”), N.Y. Exec. Law §§ 290-97; and Westchester County Human Rights Law (“WHRL”)
§ 700.01, and a breach of contract claim for an alleged violation of the collective bargaining agreement. (See Am.
Compl.) In the 2016 Opinion, in addition to dismissing all claims against the Individual Defendants, this Court also
dismissed the Title VII, NYHRL, and WHRL discrimination claims, as well as the contract claim, leaving only
Plaintiff’s retaliation claim. (See ECF No. 25.)
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BACKGROUND

All facts are taken from thetmendedComplaint Defendant’'s Rule 56.1 Statement of
Undisputed Material Facts (“Def. 56.1") (ECF No. 66), Plaintiffs Rule 56.1 ®&né of
Undisputed Material Facts (“PIf. Resp.”) (ECF No. 65), Defendant’'s CountspdRse to
Plaintiff's 56.1 Statement (“Def. Cntr.”) (ECF No. 63nd are uncontested excephere
indicated

Plaintiff wasemployed by the City of Yonkers School District (the “Distridtgm 2001
through 2013. {eePIf. Resp Y1 see alsoDeclaration of Joanna Topping in Support of
Defendants Motion ( Topping Decl’) (ECF Na 56), Ex. 34) Shewasa tenuredmathematics
teacler at Lincoln High School (“incoln”) beginningin 2001until she was transferred in March
of 2012, following an incident in her classroonte€PIf. Resp. 711-2.)

Plaintiff maintains that during the 20662007, 2007- 2008, and 2008- 2009 school
years, she was sexually harassed by fellow mathematics teRaFe| Pasian(SeeAm. Compl.
(ECF No. 1) 1 38 45, 50) Plaintiff further alleges that she reported this misconduct as soon as
it happened, but the Defendant denies receisiran noticee Over the following years, Plaintiff
was involved in a series of incidents of misconadwrurringbetween her and her studentSe¢
PIf. Resp.1129; Topping Decl., Ex4 at 514; Bx. 32 at DEF0059®7.) In June of 2013,
Defendanpreferred disciplinary chargespinst Plaintiff,(seePIf. RespJ{19-21) after which a
hearing pursuant to Education L&8020a (the “3026a Hearing”) was helavhich yheld the
charges against Plaintiind recommended terminaticas the appropriate penaltyd.(122)
Plaintiff was thereafter terminated.

One of the events leading to Plairisffdisciplinary charges occurred brarch 7 2012.

3 Substantive claims of discriminatiarising out of this alleged conduct were dismissed in the 2Qi6idd as
untimely. SeeECF No. 25.)



During one of Plaintiffs classes, Assistant Principal Johnathan Cartica (“Cartisedheard a
loud commotion coming from Plaintiff's classroom and approached telaeiff “standing ‘very
close’ to a male student.”(SeeTopping Decl., Ex. 43020-a Dec”) at 10; PIf. Respf1R-3.)
During this incidentpPlaintiff yelled at the student “I am going to smack you”, though Plaintiff
denied she ever said as muckSeePIf. Resp{3.) Shortly after this incident occurred, Plaintiff
was transferred to the YBOE fteal Officewhile the District investigated the incidenSee id.
12) Plaintiff wasnot transferred back to Lincolimstead she was assigned to work at the Early
College/Roosevelt High School (“Early College™)d.(f4) On September 4, 201Pefendant
sent a memm@andum to Plaintiffconfirming her involuntary transfethereto (Id. {5 see also
Topping Decl., Ex. 20.

Plaintiff reported for her first day of work at Early College&September 2012, but did not
return thereafter. SeePIf. Resp. 9.) The Hearing Officerat Plaintiff s subsequent disciplinary
hearingfound that Defendant assigned Plaintiff to Early College and that Plaiatifferstood
that she was assigned to Early College, at least on a temporary®h&S&e3020a Dec.at 19.)
Plaintiff, however, believed thistransfer was unlawful and in violation of her Collective

Bargaining Agreement (the “CBA”), and her union, the Yonkers Federation of Teadmers (t

4 Prior to the March 7, 2012 incident, two other incidents occurred duraigtiffls class which would later, along
with the March 7, 201ihcidentand Plaintiffs subsegent refusal to report tawork during the 20123 school year,
become the subject tiedisciplinary chargesSpecifically, in December of 2011, emcident occurredh Plaintiff's
classrom wherein there was\gerbal altercation between Plaintiff and one of her studetits,PAaintiff contends
was being disruptive. SeeTopping Decl., Ex. 4 (“302@ Decision”) at 8.) The following month, in January of
2012, Plaintiff was assigned to teach a specialized class for studentgisgyugth math. [d. at 9.) Plainff was
absent on the date midterm examinations wadeninisterd, and the following day administered a midterm
examination to her students though they alagadytaken one the previous dafld. at 910; see alsdopping Decl.,
Ex. 6 at 2526.)

5 Plaintiff's contention thathethershe did or did natay as much is a question for the jusyincorrect. As desibed

in furtherdetail,infra I, the 3026a Hearing Officer already made a factual determination that the evidence weighed
against Plaintiff on this issue, and such a determination is entitleddogive effect.

6 Arguments to the contrary are afforded no weight here. Again, as describethém fietail,infra I, the factual
findings of the Hearing Officer are afforded preclusive effect. NeverthdMaisitiff's position onthis issueis
contradictory. ComparePIf. Resp 9 (Plaintiff “denies that she was assigned to Early Colledg with PIf. Resp.

4 (admitting she was assigned to work there).)



“Union”) filed a grievance on her bali. (Id. at 1819.) When her grievance was denied, the
Union went toarbitration which wasresolved in April of 2013. SeePIf. Resp. 17.) Dring this
time, Plaintiff refused to report t&arly College leadingthe Hearing Officeto determinethat
Plaintiff “chose not to comply with the transfer, but to await the outcome ofliteation.” (See
3010-a Dec. at 20.)

From April 2012 through January 2013, including during the pendency of her grievance
Plaintiff periodicallywrote to the Superintendent of Schools, Bernard Pierorazio (“Pierorazio”),
regarding her interest ireturningto a teaching position at LincolnS€ePIf. Resp. 110.) At no
point in any of these letters did Plaintiff allabat she was sexually harassdd. {11.) Pierorazio
could not recall if he read or responded to these letters, but Plaintiff contends tiesieshed no
responses thereto (See Def. Cntr. 744.) Inearly February of 2013, Plainfifappeared,
unannounced, at the homes of both Pierorazio and Edwin Quegadezédg , former Principal
at Lincoln (SeePIf. Resp. {12.)Plaintiff was then told by the local polite refrain from doing
so again (Id. 113.)

At the saméime, Plaintiff filed a report with the Yonkers Police Department complaining
that she was improperly transferred from her position at Lincoln and that shexwaléydearassed
while she was teaching thereld.(14.) On March 14, 2013, Defendant received a letter from
Plaintiff alleging that she was improperly transferred and sexualbsbed while employed at
Lincoln and enclosing copy of Plaintiff's police report from February 201.3.d. 115.)

Plaintiff's grievance regardinger transfer to Early Colleg@as ultimately resolved in

7 Plainiff also contends that she complained to various adminiss;ailaciuding Quezada and Pierorazio, of the
alleged sexual harassment at various other times prior to March 2013. Defdisgaites the veracity of these
allegations in whole or in part.Sé Def. Cntr.q181, 43.) Such a dispute is immaterial for purposes of this motion,
as Defendant admits that on March 14, 2013, it received Plaintiff's congptdisexual harassment, including a copy
of her police report,seePlf. Resp.15), which thisCourt has already deemed sufficient as a protected activity for
purposes of a retaliation claisge Garcia v. Yonkers Bd. of Et188 F.Supp.3d 353, 362 n. 4 (S.D.Y. 2016), and

is the most recent protected activity.
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April of 2013. SeePIf. Resp. 17.Plaintiff’'s position was that her transfer to the Centraldeff
and thereafter Early College violated the CBA becausdad tenure anthuswas only subject
to involuntary transfer under limited circumstancdd. {16; 3026a Dec. at 19see alsd opping
Decl., Ex. 6 at 20 After Plaintiff's grievance was denibg theDistrict, the Union took Plaintiff’s
grievance to arbitration. S€e3020a Dec. at 15.)The arbitration hearing was held on April 3,
2013, during which time thBistrict stated that thdecision to transfer Plaintiff was made to
proted thesafety of the students and teachers, a permissible reason under tler @®Aaluntary
transfer of a tenured professoid.(@at 15, 1920; see alsolropping Decl., Ex. 31 at 16.) In light
of this information, the Union withdrew Plaintiff's grievancese€3020a Dec. at 20.)Though
Plairtiff's grievance was withdrawranimplicit acknowledgementhatthe transfer was proper
Plaintiff did not return to Early Collegeld(at21.)

Defendant preferred disciplinary charges against Plaintiff on June 19, (BEeRIf. Resp.
111921) The charges included dereliction of duty, insubordination, and conduct unbecoming a
teacherbased on various allegations of misconduct including the incidents from December 2011,
January 2012, March 2012, and Plaintiff's absdrm® Early College during the 2043 school
year. Gee3020a Dec. at &b; see alsdPIf. Resp.y21 Topping Decl., Ex. 32 at DEP&95-97)
The 3020a Hearingvas held before Hearing OfficRuth Moscovitch(the “Hearing Officet) on
October 22, 20180 ascertain whether the charges prefewede substantiated artedrmination
was the appropriate penaltySgePIf. Resp. 122.)

Prior to the commencement of the 3@26learing, the Hearing Officer contacted Plaintiff
by letters dated September 13, 2013, September 27, 2013, and October 8,EHIping
Decl., Exs. 2830.) In the first letterthe HearingOfficer statedhat she was notified by the Union

that Plaintiffwould be proceedg pro seduring the 3020-a proceedingseéTopping Decl., Ex.



28),and advisethat the 302 Hearing wascheduled for October 22, 2018e¢€PIf. Respf23.)
The second letter informed Plaintiff that a grearing was scheduled for October 7, 2C4r8]
advisedhat such a hearing wagcessaryo “ensure that [Plaintiff] underst[ood] fully thedreng
procedure” and to provideshan “opportunityto prepare for tHesubstantivenearing. Topping
Decl., Ex. 29see alsdPIf. Resp. 124.)The final letter wasent after Plaintiff failed to appear for
the October 7, 201@re-hearing and advised that the substantive hearing wascsi@tuled for
October 22, 2013.SeePIf. Resp. f25see alsdropping Decl., Ex. 30.)

As scheduledthe 3026a Hearing took place on October 22, 20B&fore evidence was
presentegdthe Hearing Officeexplained to Plaintiff how the hearing would proceed, that Plaintiff
would have an opportunity to question istrict's withnesses, object to its evidence, and present
her own evidenceral witnesses (SeeTopping Decl., Ex. 5 at-3.) At the hearing, lhe District
called four witnesses and entered 24 exhibits into evideSae3020a Dec. at 3. Plaintiff was
afforded an opportunity to crossxamine each witness, and chose only to eegasnineCartica
(SeeTopping Decl., Ex. 5 at 31, 67-68, 107-114; 128laintiff was aso afforded an opportunity
to review any evidence entered by the District wtshe claimed she had naepiously received.

(Id. at 124) Thereafter, Plaitiff was provided an opportunity to present her case and she testified
as the solewitnesson her behalf and entered one letter exhibit which contained thirteen
attachmentsnto evidence. $ee3020a Dec. at Z3; see alsdlopping Del., Ex. 5at 134-262.)
After the Hearing Officer heard all of the evidence, both parties gairestmemationsand the
matter was closed for codgration. (Topping Decl., Ex.d& 269-72.)

On November 18, 2013, the Hearing Officer issued her decisBee3020a Dec. at 33.
Principally, the Hearing Officer determined tird&intiff chose not to comply with her transfer to

Early College for the 20123 year and chose instead to “await thikcome of the arbitration.”



(30204 Dec. at 20.) In spite of the Union’s decision to withdraw Plaintiff's grievanatifl
“did not report to work”, and therefore disobeyed the transfer “at her pddl™2X.) The Hearing
Officer concluded tha®laintiff had “no reasonable basis to refuse an assignment in her subject
mathematics-at Early Collegg (see30204a Dec. at 221), and thaher absence durirthe 2012
13 yearprior to April 3, 2013, thus constitutedn impermissible act of “selfelp”, (id.)
Consequentlythe Hearing Officeheld that the charge of dereliction of duty was substantiated.
(Id. at 22.) The Hearing Officer also sustained the charges of insubordination and conduct
unbecoming a teachetd(at 23, 31.)In view of the record before hehe Hearing Officefound
that termination was the appropriate remedge(id.at 3233), and Plainfif was thereafter
terminated on November 20, 20b§ Defendants after an executivessien of the Board of
Education, $eeTopping Decl., Ex. 34.)
STANDARD OF REVIEW

Summary judgment is appropriaté the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” .Fed. R.
56(a). The moving party bears the initial burden of pointing to evidence in thd,rénoluding
depo#ions, documents. .[and] affidavits or declarations$eeFed. R. Civ. P. 56(c)(1)(A),
“which it believes demonstrate[s] the absence géruine issue of material facCelotex Corp.
v. Catrett 477 U.S. 317, 323 (1986)f the moving party fulfills its preliminary burden,dlonus
shifts to the nonmoving party to raise the existence of a genuine issue ofhiatéri Fed. R.
Civ. P. 56(c)(1)(A)Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986).

A genuine dispute of material fact exists whire evidence is such that a reasonable jury
could return a verdict for the nonmoving partyXhderson 477 U.S. at 248accordGen. Star

Nat'l Ins. Co. v. Universal Fabricators, Inc585 F.3d 662, 669 (2d Cir. 200Rpe v. City of



Waterbury 542 F.3d 31, 35 (2d Cir. 2008enn v. Kissanes10 F. App’x 34, 36 (2d Cir. 2013)
(summary order).Importantly, “the judge’s function is not himself to weigh the evidence and
determine the truth of the matter,” nor is it to determine a witness’s credibilitgerson 477
U.S. at 249see alsKaytor v. Elec. Boat Corp609 F.3d 537, 545 (2d Cir. 2010). Rather, “the
inquiry performed is the threshold inquiry of determining whether there is theforeadrial.”
Anderson477 U.S. at 250. Summary judgment should be granted whetydfpds to make a
showing sufficient to establish the existence of an element essential parttysd case.”Celotex
477 U.S. at 322.

Critically, in an opposition to a motion for summary judgmi¢sitatementshat are devoid
of any specifics, but replete with conclusiomsll not suffice. Bickerstaff v. Vassar Co)I196
F.3d 435, 452 (2d Cir. 199%ee also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S.
574, 586 (1986) (nonmoving party “must do more than simply show that there is some
metaphysical doubt as to the material factBD)JC v. Great Am. Ins. Cp607 F.3d 288, 292 (2d
Cir. 2010) (nonmoving party “may not rely on conclusory allegations or unsubstdntiate

speculation” (quotingcotto v. Almenad43 F.3d 105, 114 (2d Cir. 1998))).

DISCUSSION

[. Preclusive Effect of 3020-a Hearing Findings

It is well settled that “federal courts must give stzdert judgments the same preclusive
effect as they would receive in courts of the same stastKybile v. Bd. of Educ. of Hastings
On-Hudson Union Free Sch. Dis#411 F.3d 306, 310 (2d Cir. 2005). Though administrative
agency and arbitration decisions are not traditionally consideredcstate judgments for
purposes of the Full Faith and Citefict, id., “New York courtsgive quasijudicial factfinding

preclusive effecivhere there has beenfull and fair opportunity to litigate id. There is no



guestion that at a 3020 Hearing, determinations are made in a gjuacial capacityseeN.Y.
Educ. Law§ 3020a(4); thus,the factual findings rendered therein @reen preclusive effect
providedthe parties had a full and fair opportunity to litigate Burkybile411 F.3d 312 (quotg
Univ. of Tenn. v. Ellioft478 U.S. 788 (1986)).

Plaintiff merely argues that the 3020Hearing didhot reach the issue of sexual harassment
or retaliation and thuthe decisiorshouldhave no preclusive effect on this matteBedPIf. Br.
at 17.) There is no question that 3@26tearingOfficer did not consider retaliation, and thus her
determination does not preclude a claim for retaliagsrthis Court already articulated in the 2016
Opinion. See Garcia v. Yonkers Bd. of Et88 F.Supp.3d 353, 36263 (holding that Plaintiff’s
retaliation claim was nqgtrecluded based on the 362MHearing) Nevertheless, this Court may
give preclusive effedb the factual findings of the 3020Hearing Officerinsofar as such findings
preclude Raintiff from arguingfacts to the contrarySeeMatusick v. Erie Cnty. Water Autiv.57
F.3d 31, 49 (2d Cir. 20)4affording preclusive effect to factual findings of hearing officBenno
v. Elmsford Union Free Sch. Dist812 F.Supp.2d 454, 471(S.D.N.Y. 20)1(“Plaintiff is
estopped from challenging any of the factual findings made during [thea3(Q#0ceeding).
Therecord is clear that Plaintiff had a full and fair opportunity to litigate;ve® permitted to
crossexamine the Districs witnesses, present her own testima@and evidence, and give an
opening statement arbsingargument. $ee30204a Dec. at 2; Topping Decl., Ex. 5 at 31; 67
68, 107114; 124) Moreover, the procedure was explained to her by the Hearing Officer in detail
at the beginningf theproceeding and at various points throughout.

Consequently, Plaintif6 arguments that she was not assigned to Early College, that she
had the right to refuse thansfer or that she never told a student “I am going to smack, yoa”

precluded by the findings of the 30a0Hearing Officer.



[1. M cDonnell Douglas Standard

Title VII claims for retaliationare subject tdhe McDonnell Douglasburdenshifting
standard.See Yahen Chen v. City Univ. of New Yp805 F.3d 59, 70 (2d Cir. 201%irkland
v. Cablevision Sys760 F.3d 223, 225 (2d Cir. 2014)nderthis standard, IRintiff bears the
initial burden of demonstratingerprima facie caseKirkland, 760 F.3d at 225\brams v. Dep’t
of Pub. Safety764 F.3d 244, 251 (2d Cir. 2014) (citiBgkerstaff v. Vassar CoJl196 F.3d 435,
446 (2d Cir. 1999)). Assuming Plaintiff demonstrates a pfanee casethe burden shifts to the
defendant to provide a legitimate noetaliatory reason for the adverse employmetiba, and
upon such a showing, the burden shifts back to plaintiffiwhust prove ‘that the desire to retaliate
was the bufor cause of the challenged employment actioi.&Chen Chen805 F.3d at 70
(quotingUniv. of Tex. Sw. Med. Ctr. v. Nass&i70 U.S. 338 (2013)xee Kirkland 760 F.3d at
225 (noting that “the eployee’s admissible evidence must show ‘that the unlawful retaliation
would not have occurred in the absence of the alleged wrongful action or actions of the
employer™).

A. TitleVII Retaliation

A prima facie case for retaliation requires a showing that Plaintiff “participetea
protected activity, suffered an adverse employment action, and that thereauaslaconnection
between her engaging in the protected activity and the adverse employmemnt aggeChen
Chen 805 F.3d at 7QquotingGorzynski v. JetBlue Airways Corfm96 F.3d 93, 110 (2d Cir.

2010)) (internal quotations omitted).
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1. Prima Facie Case

Defendant onlgontess Plaintiff's ability to demonstrate a causal connection between her
protected activity anther termination (SeeDefendants Brief in Support of the Motior' Def.
Br.”) (ECF No.) at 69.) The Court will focus its inquiry here.

“[T]he ourt’'s role. . . is to determine only whethgrofferedadmissible evidence would
be sufficient to permit a rational finder of factitder a retaliatory motive.” Jute v. Hamilton
Sundstrand Corp420 F.3d 166, 173 (2d Cir. 200%)ting Donahue v. Windsor Locks Bd. of Fire
Comm’s 834 F.2d 54, 58 (2d Cir. 198 {pmphasis addéd “Title VII is violated if a retaliatory
motive played a part in the adverse employment action even if it was not the selé &umsmer
v. U.S. Postal Serv899 F.2d203, 209 (2d Cir. 1990) (citinBavis v. State Univ. of New York
802 F.2d 638, 642 (2d Cir. 1986)). Even if the employer had “objectively valid grounds for the
discharge,” Title VII is nonetheless violated if “the employer was motivate retaliatory
animus.” Id. (citing DeCintio v. Westchester Cnty. Med. C821 F.2d 111, 115 (2d Cir. 1987)).
Plaintiffs may proveacausal connection “either through direct evidence of a retaliatory animus or
indirectly through evidence, for example, of the close proximity in time ditbevents.”Dayes
v. Pace Univ.2 F. App’x 204, 208 (2d Cir. 2001) (summary order) (citBmrdon v. N.Y.C. Bd.
of Educ, 232 F.3d 111, 117 (2d Cir. 2000)).

Defendant argues that Plaintiff cannot refytemporal proximity alone to defeat a motion
for summary judgment. SgeDef. Br. at 7.) Such a contention is incorfécCourts do permit

plaintiffs to rely on temporal proximity alone to meet their prima facie burden for causal

8 This Court acknowledges that in its 2016 Opinion it reasoned that the burdemomstrate retaliation is lower on
a motion to dismiss than a motion for summary judgme@drcia, 188 F.Supp.3d at 362. Irsodoing this Court
rejected the cases cited by Defendant for the proposition that thfeartmmonths was insufficierfor temporal
proximity on the ground that those cases resolved motions for summaryentigmt motions to dismissld.
Nevertheless, the law is clear that the Second Circuit has repeatedhedeoliset a brigHine rule with respect to
the outer linits of temporal proximity, even on a motion for summary judgm&seSumma v. Hofstra Univ708
F.3d 115, 128 (2d Cir. 2013).
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connection. The cases that do so, however, “uniformly hold that the temporal proximityemust
‘very close.”” Clark Cnty. Sch. Dis’t v. Breedef32 U.S. 268, 273 (2001)'he Second Circuit
has explicitly declined to “draw[] a bright line to define the outer limits beyamndh a temporal
relationship is too attenuated to establish a causal relationship betweexethise of a federal
constitutional right and an allegedly retaliatory actio®imma v. Hofstra Univ708 F.3d 115,
128 (2d Cir. 2013). Consequently, at times the Circuit has found three months to be insufficient,
but eight months indicative of a causal connectitth.(comparingHollander v. Am. Cyanamid
Co,, 895 F.2d 80 (2d Cir. 1999) witBrant v. Bethlehem Steel Corp22 F.2d 43 (2d Cir 1980)).
Here,the Defendant acknowledges that it was on notice of Plaintiff’'s complaintsuadlisex
harassment by March 14, 201&e€PIf. Resp{15.) Charges were preferred against Plaintiff and
a recommendatin made that she lherminatedhor, inter alia, insubordination and dereliction of
duty, on June 19, 20131d( f21.) Consequently, the time between the Defendant’s notice of the
alleged sexual harassment and the adverse employment action was just eveotitres. This,
standing alone is likely sufficient. Though many coumtshis districthave found two to three
months to be insufficient to “allovior an inference of causationsee Duarte v. St. Barnabas
Hosp, 265 F.Supp.3d 325, 353 S.D.N.Y. 2017);Murray v. Visiting Nurse Srvs. of N,¥%528
F. Supp. 2d 257, 275 (S.D.N.Y. 2007) (collecting cagewn v. City of New YoriNo. 11CV-
2915(PAE), 2013 WL 3789091, at *17 (S.D.N.Y. Jul. 19, 2013) (samahy others have
reiterated the Second Circuitsfusalto create &rightdine rule allowing courts to focus on “the
context of each individual case”, thereby holding periods as long as seven or eidgig ohose
enough for a causal connectioBuzman v. News CorpNo. 09CV-9323(LGS), 2013 WL
5807058, at *20 (S.D.N.Y. Oct. 28, 201@even months sufficien¢tseelLewis v. Roosevelt

Island Operating Corp.246F. Supp.3d 979, 992S.D.N.Y. 2017) (citing cases holding three and
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four months sufficient)Mattera v JPMorgan Chase Corp40 F.Supp.2d 561, 581 (S.D.N.Y.
2010) (citingGorzynski v. JetBlue Airways Corp96 F.3d 93 (2d Cir. 2010) for proposition that
four months is sufficiently short). The three momtériod between Defendant’'s receipt of
Plaintiff's police report and the adverse employment actronld, alone, be enough to meet a
causal connection

Any attempts Plaintiff has made to draw a causal connection based on temporaitproxi
alone, however, are shattdigy the rerainder of the recordPlaintiff’ sargumenthat the decision
to prefer charges against her was not made until after her claims of sexuameatasere
reported to theoliceis insufficientto persuade this Court otherwise. Plaifgifirgument rests
on a view of the record that is chepicked for Plaintiffs benefit. Plaintiffpoints out that the
conduct central to the June 2013 charges occurred as early as October218)®@0arch 19,
2012,and there was neason for waiting as long as the District did to prefer charges against her.
(SeePIf. Br. at 13) Such a description ignores critical facts) despite an obligation to teach at
Early College, Plaintifirefused to report for the entire 2012 school yeafsee3020a Dec. at 20
21); (2) Pierorazio testified that they waited until June 2013 in an effort to bring Pldiatk to
schoo] (seeTopping Decl., Ex. 38 at2-45); and (3her grievance regarding the transfer to Early
College was not resolved until April 2018fter her police report was received by Defengaait
which point Plaintiff still refused to report to workgl.)

Critical to the Couts determination is the last fasurrounding Plaintifs grievance.
Where, as here¢here is‘an interveningcausal eventhat occurred between the protected activity
and theallegedly retaliatory dischargehe causal connection that relied on temporal proximity
may be defeatedHahnv. Bank of Am. Inc.No. 12CV-4151(DF), 2014 WL 1285421, at *19

(S.D.N.Y. Mar. 31, 2014jquotingYarde v. Good Samaritan Hos@60 F.Supp.2d 552, 562
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(S.D.N.Y. 2009); Gierlinger v. Gleason160 F.3d 858, 872 (2d Cir. 1998)it(hg Jeffries v.
Harleston 52 F.3d 9, 14 (2d Cir. %) to notethat superseding causes can break the causal chain
with respect to retaliationRumsey v. Northeast Health, In89 F.Supp.3d 316, 336 (N.D.N.Y.
2015) (quotingloseph v. Marco Polo Network, In&o. 09CV-1597, 2010 WL 4513298, at *18
(S.DN.Y. 2010). Here, the intervening act was the withdrawal of Plaintiff's grievancedieggar

her trarsfer, and her subsequent refusal to return to work at Early College despitélikdrawal.
Plaintiff cannot meet her prima facie burden, and her case must be dismigsedourt will
neverthelessonsiderthe remainder of th®lcDonald Douglastandard in brief.

2. Legitimate NonRetaliatory Reason

Plaintiff concedes thaa legitimate nosretaliatory reason for her terminatitias been
offered. SeePIf. Br. at 15.)

3. Pretext for Retaliation

Even assuming Plaintiff wable to meeher prima facie case, her retaliation claim would
still be ripe for dismissal as she has failed to demonstrate that a genuénefissaterial fact exists
as to pretext.

At the pretext stage, a plaintiff “may rely on evidence comprising her primadase,
including temporal proximity, together with other evidence such as inconsistgroyer
explanations, to defeat summary judgmergiscombe v. N.Y.C. Dep’t of Edu89 F.Supp. 3d
396, 403 (S.D.N.Y. 2014) (quotirgann Kwan v. Andalez Grp. LL.Z37 F.3d 834 (2d Cir. 2013)).
Though thepretext stage “does not require proof that retaliation was the only cause of the
employer’s action, but only that the adverse action would not have occurred is¢neabf the
retaliatory motive; ZannKwan, 737 F.3d at 846'the plaintiff must show that retaliation wse

determinative factdy Summa 708 F.3d at 129. A Plaintiff can meet this burden by
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“demonstrating weaknesses, implausibilities, inconsistencies, or cotitragliéen employer’s
proffered legitmate, norretaliatory reasons for its actionZannKwan, 737 F.3d at 846.

Plaintiff contends that “there are many inconsistencies, especially asrtotieedecision
to prefer charges” Rlf. Br. at 15), that should alloa finding ofpretext. This Court disagrees.
Plaintiffs summary of the testimony fails to show inconsistencies, implausibilities, or
contradictions in the YBOE's “proffered legitimate, Aataliatory reasons for its actionlfideed
a review of the facts demonstrates that the parties central dec¢isonto terminate Plaintifall
indicated that they transferred Plainbfiit of Lincolnto protect the safety of the students and for
the good of the schoadlseeTopping Decl., Ex. 31 at 18ee alsB020a Dec. at 15, 120; see
alsoDef. Br. at 9, and terminated her for her blanket refusal to report to work at Early Cédlege
an entire school yeaeven after her grievance was withdrayge3020a Dec. at 221; Topping
Decl., Ex.34; Ex. 37 at 55; Ex. 38 at 37-45.)

Plaintiff's claim thatQuezada antouis Constantingdormer Assistant Superintendedit)l
not “offer any reason for the delay ingperring charges against PlaintifeePIf. Br. at 16),is
unavailingat it fails toraise a triale issue regarding the true rationale for Plaitgitermination,
particularly in light of the superseding event that occurréawit, Plaintiff’s refusal to report to
Early College even after her grievance was withdraseae3020a Dec. aR0-21.) h light of this
information, as well as the determination by the Hearing Officer that termivedi®proper based
on all of theeviderce presented Plaintiff is unable todemonstratethat retaliation was a
determinative factor in either the decision to indidisciplinary charges againBtaintiff or her

termination
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CONCLUSION
For the foregoing reasens, Defendant’s Motion is GRANTED and Plaintiff’s complaint is
dismissed with prejudice. The Clerk of the Court is respectfully requested to enter judgment in
Defendant’s favor. The Clerk of the Court is further respectfully requested to terminate the motion

at ECT No. 55 and terminate the action.

Dated: August 21, 2018 SO ORDERED:

White Plains, New York W
LSON S.
Ugited S istrict Judge
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