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KENNETH M. KARAS, District Judge:

Wells Fargo Bank, N.A., (“Wells Fargo” 6Appellant”) appeals from the bankruptcy
court’s “Order Disallowing and Expunging Qfas of Wells Fargo Bank, NA,” (“Disallowance
Order”), dated February 9, 20155¢eDkt. No. 1.) More specially, Wells Fargo challenges
the bankruptcy court’'s May 21, 2012 Order gnagtihe partial summary judgment motion of

Cynthia Carssow-Franklin (“Debtron the issue of Wells Fargostanding to file a proof of
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claim on behalf of Freddie Mac, and the bagkcy court’s Januarg8, 2015 decision granting
Debtor’s claim objection on the ground that Wé&lésgo was not a holder Bfebtor’s note. I¢l.)
For the reasons given herein, the judgment of the bankruptcy court is affirmed in part and
reversed in part.

|. Factual and Procedural Background

On or about October 30, 20Debtor executed a promissangte (the “Note”) in the
principal amount of $145,850, in favor of Mortgdegctory Inc. (“Mortgage Factory”). (A108—
A110.} The loan was secured by a deed of trust on real property located in Round Rock, Texas
(the “Deed of Trust”). (A111-A126.)An “Assignment of Lén,” dated October 30, 2000,
purports to assign the Deed of Trust from Mage Factory to ABN Ano Mortgage Group, Inc.
(“ABN Amro”). (A139-A140.

At the heart of much of this appeal ig tRarties’ dispute ovevhat happened next.
According to Wells Fargo, Mortgage Factoryautdition to assigning theeed of Trust, also

specifically indorsed the Note to ABN Amr@Br. for Appellant Wells Fargo Bank, N.A.

1 While October 30, 2000 appears as the datboth the Note and Deed of Trust, a
notary acknowledgement indicates that tree@® of Trust was signed on November 2, 2000, and
Debtor testified that she signed the Note on November 2, 2@&@BI(. for Appellee Cynthia
Carssow-Franklin (“Appellee Br.”) 22 n.3 (Dkt. N22).) The exact date is immaterial to this
Appeal.

2 Citations beginning with thietter “A” are citations to th Appellant’s Appendix, filed
with its opening brief, at Dkt. No. 19, unless otherwise noted.

3 Debtor has questioned the validity of thisignment. After Wells Fargo filed its initial
proof of claim, Debtor’s counsebtified Wells Fargo’s counkthat the Assignment of Lien,
dated October 30, 2000, “pre-dathe notarized signature of . Debtor on the [N]ote and
[D]eed of [T]rust by thre days.” (Appellee Br. 2.)
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(“Appellant Br.”) 3 (Dkt. No. 19).) ABN Amro frther transferred Debtor’s loan to Washington
Mutual Bank, N.A. (“Washington Mutual”), “inatsing the [N]ote in blank and executing a
written assignment of [Debtor’s] [D]eed of [T]rugtcluding ‘all beneficiainterest in and title
to said Deed of Trust’ to the MortgagesEfronic Registration Systems, Inc. (MERS’) as
nominee.” [d. at 3—4 (citing A110, A141-A142).) LataNells Fargo obtained the servicing
rights to Debtor’s loan, effective Felary 16, 2007, from Washington Mutuald.(at 4.) Wells
Fargo maintains that it services the loanFoeddie Mac, the owner of Debtor’s loand. @t 4,
13-14.) Around that time, Wells Fgr sent Debtor what it calls‘Blello” letter, which advised
Debtor that Wells Fargoeuld begin servicing her &m on February 16, 20071ld(at 4 (citing
A286).) In conjunction with th servicing transfer, the Not#earing the in-blank indorsement
from ABN Amro,” and the Deed of Trustyere delivered to Wells Fargold() A written
assignment, which was not executed until lly2010, memorialized the Deed of Trust’'s
transfer from MERS to Wells Fargold((citing A143-A145).) Finallyabout a year after Wells
Fargo began servicing the loan, Debtor andI$\Feargo agreed to modify the loarid.((citing
A134-A136).) The loan-modification agreemeittas that Debtor “requested, and [Wells
Fargo] has agreed, . . . to a modification ia playment” of Debtor’s loan, and that Debtor
promises “to pay the unpaid principal balance jphtsrest, to the ordef [Wells Fargo].”
(A135.)

Debtor disputes much of this narrativdost pertinent to t pending appeal, Debtor
argued, and the bankruptcy courtesy, both that the blank ind@ment was actually forged,
that is, the indorsement was stamped on the Ntee \&fells Fargo filed ititial proof of claim

in Debtor’s bankruptcy in aattempt to improve the record with respect to Wells Fargo’s
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standing to enforce the Note, and that Wells &drad failed to provide sufficient evidence that
it was the servicer of Debtor’sda authorized to file a proof ofaim to enforce the Note Sée
generallyBr. for Appellee Cynthia Carssow-Frank(fiAppellee Br.”) (Dkt. No. 22).) Although
Debtor notes that “[t]he origal loan modificatiorwas never produced anever authenticated,”
(Appellee Br. 24), she does not dispute thatesitered into a loan modification with Wells
Fargo.

On June 1, 2010, Debtor petitioned for Chafpfbankruptcy reliein the United States
Bankruptcy Court for the SoutheBistrict of New York. §eeA1-A2.) On July 15, 2012,
Wells Fargo filed a proof of claim, ChaiNo. 1-1, asserting an indebtedness of $170,072.60,
including prepetition arrears of $38,163.1&e@Vem. of Decision on Debtor’s Objection to
Claim of Wells Fargo Bank, NA (“Order”) 1 . No. 109, 10-20010 Dkt. (Bankr. S.D.N.Y.)).)
The proof of claim attached a number of docutsencluding a copy of the Note, dated October
30, 2000, payable to Mortgage Factory inangount of $145,850, which was signed by Debtor.
(SeeOrder 2;see alsiA67—A105.) The version of the Nosdtached to Claim No. 1-1 bears a
specific indorsement by Mortgage FactoryABN Amro and no other indorsementdd.{ see
alsoA71.) Claim No. 1-1 also attached th®rementioned assignments, including the
Assignment of Lien, dated October 30, 2000, pamstio which Mortgage Factory assigned its
rights under the Note and related liens to ABIXro, and the “Assignment of Deed of Trust” by
ABN Amro, dated June 20, 2002, pursuant to W8N Amro assigned “all beneficial interest
in” the Deed of Trust securingdtNote, “together with the [N]ote,” to MERS, “as nominee for
Washington Mutual Bank, FA.”SeeA100—-A102; Order 2.) Also attached to Claim No. 1-1

was an “Assignment of Mortgage,” pursuantioich MERS purported tassign to Wells Fargo
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“a certain mortgage” made by Debipertaining to the Note.SEeA104—-A105.) The
Assignment of Mortgage is dated July 12, 2010ictvits three days before Wells Fargo filed
Claim No. 1-1, and is executed on behalM#RS “as nominee for Washington Mutual,” by
John Kennerty (“Kennerty”), who is identifiehly as an “Assistant Secretary. SdeA105; see
alsoOrder 3.}

In the underlying Claim Objection, Debtoceunsel representedthwout dispute that
after reviewing Claim No. 1-1, she contacWwdlls Fargo’s then-counsel with questions
regarding Wells Fargo’s standingdsesert Claim No. 1-1. (Order 3.) Eventually, on September
23, 2010, Wells Fargo filed anothamoof of claim, amended ClaiNo. 1-2, which was the same
as Claim No. 1-1 in all respecescept that the copy of the Note attached to Claim No. 1-2 had a
second indorsement (in addition to the speaiftorsement from Mortgage Factory to ABN
Amro): a blank indorsement, signed by Marg#eBezy, Vice President, for ABN Amro.

(Order 4;,compareA110,with A71.)

Debtor filed a Claim Objection, assertingamber of reasons as to why Claim No. 1-2
should be disallowed under 11 U.S.C. § 502 and Fed. R. Bankr. P. 3007. (Gekaio
A20-A57.) The two arguments relendo this appeal are thelells Fargo lacked standing to
assert the claim because it did not own tlaa lopon which the claim was based, yet filed the
claim on its own behalf, and thite blank indorsement that appear the version of the Note
attached to Claim No. 1-2 was forged to solidifells Fargo’s right to enforce the Note. (Order

4-5.)

41t is undisputed that when he executesl Assignment of Mortgage, Kennerty was an
employee of Wells Fargo and MERSSegOrder 3 & n.3.)
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With discovery ongoing, Debtor moved fsummary judgment under Fed. R. Bankr. P.
7056, primarily on the grounds that Wells Fargd ot own the Note and yet had not filed
Claim No. 1-2 in a representative capacity. (Order 5e6;als®A360.) In a bench ruling on
March 1, 2012, memorialized by an Order datéay 21, 2012, the bankruptcy court granted in
part and denied in part Debtosammary judgment motion. (Order 6-sée alsA908—-A979.)
The motion was granted to the extent thati@INo. 1-2 sought to assert the claim in a
representative capacity eehalf of Freddie Mac; the bankraptcourt found, as a matter of law,
that Wells Fargo was “not the servicer of thanlband, thus, that Claiio. 1-2 was “not filed
in Wells Fargo['s] . . . capacity as servicer oeagfor the holder of the Claims or the underlying
[N]ote and [D]eed of [T]rust, icluding, without limitation, on beltfeof Freddie Mac.” (A428.)
However, the bankruptcy court denied Debtonstion for an order declaring that Wells Fargo
lacked standing to assert Claio. 1-2, finding that Debtor did not establish, as a matter of law,
that Wells Fargo lacked stding to bring Ghim No. 1-2 ‘&s principal and holdeof the Claims,
the [N]ote[,] and the [D]eed of [T]rust.”ld. (emphasis added).) Rather, the bankruptcy court
concluded that, under Texas latwVells Fargo was the holder tie Note properly indorsed in
blank by ABN Amro, Wells Fargo could personallyf@ee the Note and Deed of Trust. (Order
6.) Because discovery on the issue had not yet been completed, the bankruptcy court further
scheduled an evidentiary hearing to addtkeesdona fides of the blank indorsemend. at 7—
8.)

After the completion of discovg and an evidentiary hearintipe bankruptcy court issued
a Memorandum of Decision on Debtor’s Objentio Claim of Wells Fargo Bank, NA, ruling

that, on the evidence provided by tarties, Wells Fargo did not satisfy its burden to show that
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the blank indorsement on the Note atetho Claim No. 1-2 was genuindd.(at 29-30.) As a
result, on February 9, 2015, the bankruptayrt@ssued an Order disallowing and expunging
Claim No. 1-1 and Claim No. 1-2. (A564—-A565.)
Wells Fargo filed a Notice of Appeal, agaling the bankruptcy court’s order disallowing
and expunging the proofs of claim. (e of Appeal (Dkt No. 1).)
[I._Discussion

A. Standard of Review

1. Review of Bankruptcy Court’s Order

The Court has jurisdiction to hear this apgaaisuant to 28 U.S.®@.158(a). A district
court reviews a bankruptcy court’s findings of femtclear error and reviews conclusions of law
de novo. Seeln re Bayshore Wire Prods. Cor209 F.3d 100, 103 (2d Cir. 2000) (“Like the
[d]istrict [c]ourt, we review the Bankruptcy Cdisrfindings of fact for clear error, [and] its
conclusions of law de novo . . . .” (citation and italics omittdd)yg Enron Corp,. 307 B.R.

372, 378 (S.D.N.Y. 2004) (“A bankruptcy courtsrlusions of law are reviewed de novo and
its findings of fact for clear error.” (italics omitted)).

“A bankruptcy court’s decision to grantramary judgment is reviewed de novo because
the existence of issues of ma#dffact is a question of law.In re Enron N. Am. Corp312 B.R.
27, 28-29 (S.D.N.Y. 2004) (italics omittedge also Baranek v. Barane¥o. 12-CV-5090,

2013 WL 4899862, at *4 (E.D.N. Sept. 11, 2013) (sam&)ff'd sub nom. In re Baranek79 F.
App’x 57 (2d Cir. 2014).
Under the clear error standatf]here is a strong presumpti in favor of a trial court’s

findings of fact if supported by substantial exride,” and a reviewing aa will not upset a
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factual finding “unless [it is] left with the defle and firm conviction that a mistake has been
committed.” Travellers Int’l, A.G. v. Trans World Airlines, Inell F.3d 1570, 1574 (2d Cir.
1994) (first alteration in originglinternal quotation marks omittedee also Anderson v. City of
Bessemer City470 U.S. 564, 573 (1985) (“[A] finding is clearly erroneous when although there
is evidence to support it, the rewing court on thentire evidence is leftith the definite and
firm conviction that a mistake has bemymmitted.” (internal quotation marks omittedPeraso

v. Motiva Enters., LLC326 F.3d 303, 316 (2d Cir. 2003) (statthgt an appellate court should
not overturn a trial judge’s chae “between permissible contpe inferences”). “Where there
are two permissible views of the evidence, tiactfinder’s choice between them cannot be
clearly erroneous.Travellers Int’l 41 F.3d at 1574-75 (internal quotation marks omitteeh;
also UFCW Local One Pension Fund v. Enivel Props.,,l 190 F.3d 369, 372 (2d Cir. 2015)
(same)jn re CBI Holding Co., In¢.419 B.R. 553, 563 (S.D.N.Y. 2009) (“In reviewing findings
for clear error, [an appellate couig]not allowed to second-guess the trial court’s . . . choice
between competing inferences. Even if thpeadlate court might hawseighed the evidence
differently, it may not overturn firidgs that are not clearly erramgs.” (alterations in original)
(internal quotation marks omitted)).

2. Summary Judgment Standard

Summary judgment is approgie where the movant showst “there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.

R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.



2014) (same). “In determining whether summanydgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (3¥.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Cofgo. 13-CV-230, 2014 WL 1386633, at
*2 (S.D.N.Y. Apr. 9, 2014) (same).

“However, when the burden of prooftaal would fall on the nonmoving party, it
ordinarily is sufficient for the movd to point to a lack of evidende go to the trier of fact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raasgenuine issue of faftdr trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alteration aivternal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion . , [a nonmovant] need[s] to creatore than a ‘metaphysical’
possibility that [her] allegations were correclhps need[s] to ‘come forward with specific facts
showing that there is a genuine issue for triali/fobel v. Cty. of Erie692 F.3d 22, 30 (2d Cir.
2012) (emphasis omitted) (quotiMpatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S.

574, 586-87 (1986)), and “cannot rely on the mdegations or denials contained in the

® Fed. R. Bankr. P. 7056 makes Fed. R. €i\56 applicable in bankruptcy cases.
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pleadings, Walker v. City of N.YNo. 11-CV-2941, 2014 WL 1244778, at *5 (S.D.N.Y. Mar.
26, 2014) (internal quotation marks omitted) (citing, inter &iaght v. Goord 554 F.3d 255,
266 (2d Cir. 2009)).

B. Analysis

Wells Fargo’s Statement of Issues Preseatedppeal lists the following five issues:

1. Whether the Bankruptcy Court impropersustained Debtor’'s objection to
Wells Fargo’s claim, and based themedisallowed and expunged that claim.

2. Whether the Bankruptcy Court erred goncluding thatthe Debtor had
overcome the presumption of autheityi that attaches to a signed
[[(indorsement on commercial paper.

3. Whether the Bankruptcy Court erreddancluding that Wells Fargo did not
have standing to enforce the Debtortge because it had not authenticated the
indorsements on the note.

4. Whether the Bankruptcy Court erred oncluding that Wells Fargo had waived
or failed to assert its dla of equitable estoppehus precluding a finding that
the Debtor was estopped from contestireghforceability oher note, or Wells
Fargo’s entitlement to enforce it as holder and servicer for the owner.

5. Whether the Bankruptcy Court erreddancluding that Wells Fargo was not
the servicer of Debtor’s note.

(Designation of Record and Statement of Isstresented on Appeal (“Statement of Issues”) at
unnumbered 1-2 (Dkt. No. 2).) Puore directly, the appeal alkenges the bankruptcy court’s
ruling as to (1) the authenticity of the bkaindorsement, and (2) whether Wells Fargo
established its standing to assedlaim on behalf of Freddie Mas the servicer of Debtor’s

loan. The Court will consider each in turn.
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1. Indorsement Authenticity

As explained by the bankruptcy court, and not disputed by Debtor on appeal, under Texas
law, a holder of a note indorsed in blank B&sding to enforce ¢hnote. (Order 6-7.)
Accordingly, the critical question before thenkeuptcy court was the ghenticity of the blank
indorsement on the Note attached to Claim No. if tBe indorsement is authentic, Wells Fargo
has standing to enforce the Note. The baptay court first found tat Debtor provided
sufficient evidence to overcome the Texas UQ&&sumption in favor of the authenticity of
indorsements. SeeOrder 12—-22.) Having found the presumption defeated, the bankruptcy court
then determined that Wells Fargo did not casypurden to establisheéhauthenticity of the

indorsement. 1¢l. at 22—30.) The factual findings underpinmg the bankruptcy court’s ruling

® The Deed of Trust contains a Texas chai:éaw provision, (A120)and thus the claim
objection is governed by Texas law. Regardlessause the Note and Deed of Trust were
signed in Texas and concern property locatebexas, under New York conflict of law
principles, Texas law would govern even ie #tbsence of the cloa of law provision.See, e.g.
Cavendish Traders, Ltd. Nice Skate Shoes, Ltd17 F. Supp. 2d 394, 398-99 (S.D.N.Y. 2000)
(noting that, “[ulnder New York conflict of lanules, the law of the jurisdiction having the
greatest interest in the litigation will be appliediid that “choice of law clauses in contracts and
loan documents are generally honored in Nesk” (internal quotation marks omitted)).

" Wells Fargo does not challenge this findorgappeal. Although oraf the issues on
appeal identified by Wells Fargo is “[w]hethttie Bankruptcy Court erred in concluding that
Wells Fargo did not have standing to enforceDebtor’s note because it had not authenticated
the indorsements on the note,” (Statementsids at unnumbered hich could possibly be
read as challenging the bankrmeyptourt’s finding with respct to Wells Fargo’s burden
described above, Wells Fargo’s briefing challengdyg the bankruptcy coud’decision at step
one of the analysissée, e.g Appellant Br. 2 (stating as thielevant issue “[w]hether the
Bankruptcy Court erred in concludj that [Debtor] had rebuttedetipresumption of authenticity
that attaches to signaes on commercial paper”); Ref@y. for Appellant Wells Fargo Bank,
N.A. 6 (Dkt. No. 24) (“[B]ecause the presutigm was unrebutted, [Debtor’s] claim that Wells
Fargo did not prove the indorsement’s authéntic. . has no relevance to the case $ge also
In re Residential Capital, LLG52 B.R. 50, 62 n.9 (S.D.N.Y. 201&joting that issues not
included in argument section ofgaglant’s brief are waived).
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on the authenticity issue are reviewedclear error, but its applidan of those facts to draw its
conclusion that Debtor overcame thresumption is reviewed de novBee United States v.
Aumais 656 F.3d 147, 154 (2d Cir. 2011) (reviewing miistcourt’s findings of fact for clear
error, but reviewing “de novo a digtt court’s applicéion of the facts to draw conclusions of
law, including a finding of liability” (altergon and internal quotation marks omitted)).

a. ApplicableLaw

Under Texas law, “[t]o recover on a promigsoote, the plaintiff must prove: (1) the
existence of the note in question; (2) that the party sued signed the note; (3) that the plaintiff is
the owneror the holder of the notand (4) that a certain balansedue and owing on the note.”
SMS Fin., Ltd. Liab. Coz. ABCO Homes, Inc167 F.3d 235, 238 (5th Cir. 1999) (emphasis
added);see also Roberts v. Rop8&i73 S.W.3d 227, 232 (Tex. App. 2012) (same). Accordingly,
an entity can enforce a note so long as it ishioéder” of the note, ean if it does not own the
note. SeeTex. Bus. & Com. Code (“BCC”) § 3.301 (*‘Pens entitled to enforce’ an instrument
[includes] the holder of the instrument . . . [a@)gerson may be a person entitled to enforce the
instrument even though the person is not the owntireoinstrument . . . .”). A “holder” of a
note includes “the person in possession of a negetiabtrument that is gable either to bearer
or an identified person that is the persopassession.” BCC § 1.201(b)(21)(A). A person may
become the holder of a note eittat issuance or negotiatioSee Johnson v. JPMorgan Chase
Bank, N.A.No. 12-CV-285, 2013 WL 2554415, at *11 (E.D. Tex. June 7, 2@1f3), 570 F.

App’x 404 (5th Cir. 2014). When the instrumenpayable to an identified entity, negotiation of
the instrument requires traesfof possession of the instrument and its indorsement by the

holder. BCC § 3.201(b). However, “[i]f an instrumés payable to bearer, it may be negotiated
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by transfer of possession alondd. An instrument bearing a “bi& indorsement” is payable to
bearer and, accordingly, may transferred by possession alone. BCC § 3.205(b). Thus, if the
blank indorsement that appearstba Note attached to Claim No. 1-2 is authentic, Wells Fargo
is the holder of an instrument payable tafee and is entitled to enforce the No&ee In re
Pastran No. 06-CV-34728, 2010 WL 2773243, at *3 (N.Ix. July 30, 2010) (“Thus, since
AMHS is in possession of a promissory note inddris ‘blank,’ it is,by definition, a ‘holder,’
under [8] 3.201(a)[,] . . . assum[ing] that alltb&é indorsements on the]fiie are authentic and
authorized.”).

Under Texas law (and the UCC more geltgrandorsements on negotiable instruments
are presumed to be authentic. Specifically:

In an action with respect to an instrumehe authenticity of, and authority to

make, each signature on the instrument are admitted unless specifically denied in

the pleadings. If the validity of a signa¢ is denied in the pleadings, the burden

of establishing validity is othe person claiming validity, bthe signature is

presumed to be authentnd authorized . . . .
BCC § 3.308(a) (emphasis added@he presumption of authenticity “rests upon the fact that in
ordinary experience forged or unauthoriz@ghatures are very uncommon, and normally any
evidence is within theantrol of, or more accessible to, thefendant.” BCC § 3.308 cmt. 1. To
the extent “that a fact is ‘presudhéthe trier of fact must find thexistence of the fact unless and
until evidence is introduced that supports aifigbf its nonexistence.” BCC § 1.206. Thus, in
the context of indorsements, the bankruptcy twais required to find the blank indorsement to
be authentic “unless and until evidence [wagoduced that support[ed] a finding of”

inauthenticity. Id. Because the ultimate “burden of ddishing validity [of the indorsement] is

on the person claiming validity,” BCC § 3.308(a)stiffficient evidence isitroduced by Debtor
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to overcome the presumption, the burden shdtklko Wells Fargo to establish the validity of
the indorsement “by a prepondeca of the total evidenceid. cmt. 1;see also In re Pastran
2010 WL 2773243, at *3 (“[The claimant] is nogered to prove that the indorsements on the
[n]ote are valid and authentimless and until the [d]ebtor ae®mes the presumption by putting
on evidence that supports a findihigit the indorsements on the [n]ote were somehow forged or
unauthorized.”). The showing necessary to overcome the presumption of authenticity is
described in the official comment as “som#ficient showing.” BCC § 3.308 cmt. 1. The
evidence “need not be sufficient to require r@ctied verdict, but it must be enough to support
the denial by permitting a finding in the defendant’s favad.”
b. Analysis

The bankruptcy court’s condion that Debtor overcame theesumption of authenticity
afforded to the blank indorsement was based on the following evidence: (1) that the version of
the Note attached to Wells Fargo’s initial @taNo. 1-1 did not contain the blank indorsement,
(Order 15-16), (2) the existenokethe Assignment of Mortgage from MERS to Wells Fargo,
executed by Kennerty, an officer of Wells Fargoydhtee days before &im No. 1-1 was filed,
(id. at 16—17), and (3) testimony by Kennertytlué general indorsement and assignment
practices of the Wells Fargo indorsememdl assignment teams, which showed “a general
willingness and practice on Wells Fargo’s partteate documentary evidence, after-the-fact,

when enforcing its claims,id. at 17-20f Wells Fargo contends that, despite this evidence,

8 Although Wells Fargo states its brief that it objected tthe admission of the Kennerty
deposition and that the bankraptcourt “never actually adited it” and should not have
admitted it because the testimony “was not relet@ttie issue being trik and clearly was more
prejudicial than it was probative,” (AppellaBt. 16, 20), Wells Fargo does not directly
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Debtor “produced no actual proof that the ABN vanmdorsement was foegl.” (Appellant Br.
11.) Rather, according to Wells Fargo, the baptay court “relied on inferences drawn from
circumstantial evidence, but those inferenaese either not proli&e, unsupported by the
record, or wholly speculative.”ld.)

As discussed above, Texas'’s version eftltCC required the bankruptcy court to accept
the validity of the blank indorsement on the Notdess Debtor made “some sufficient showing”
that the indorsement is invalid. BCC § 3.308 &tcrdebtor’'s evidence “must be enough to
support the denial [of validity] by permity a finding in the defendant’s favorld. As the
bankruptcy court concluded, and neither parfyesps to challenge, ttemment “suggests that
the required evidentiary showing to overcome tlespmption is similar to that needed to defeat
a summary judgment motion: th@roduction of sufficient evidence sbat a reasonable trier of
fact in the context of thdispute could find in [Debtos] favor.” (Order 13-14.)Cf. Romano’s
Carryout, Inc. v. P.F. Chang’s China Bistro, In664 N.E.2d 1102, 1107 (Ohio Ct. App. 2011)
(explaining that, under Ohio’s identical prowisi “[t]o rebut the presumption, the defendant
need not present the quantunewsidence necessary for the granadafirected verdict; rather, the

defendant must only present evidence sufficieteionit the trier of fact to make a finding in

challenge the use of the testimony in its Statérokelssues Presented on Appeal. Regardless,
the testimony was relevant to tissue of whether the indorsement was authentic. Seeing as he
signed the Assignment of Mortgadéennerty obviously had someleawvith respect to Debtor’s
loan. He also testified based on personal kndgdeas to the practices of the assignment and
indorsement teams at Wells Fargo. The faat Wells Fargo had assignment and indorsement
teams that, as the bankruptcy court found, waetdo improve the record with respect to

various notes and deeds of trustWWells Fargo’s possession, maltks fact that the indorsement
at issue here was added after-the-fact to ampiWells Fargo’s standing more probable “than it
would be without the evidence.” Fed. R. Evid. 401(a).
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the defendant’s favor”)Guardian Bank v. San Jacinto Sav. As§83 S.W.2d 860, 862—-63
(Tex. App. 1980) (“In the absence of . . . catgmt summary judgment evidence contesting [an
indorsement’s] genuineness, the presumgumaler the Texas Business Code] that the
[[jndorsements are genuine standsFeeman Check Cashing, Inc. v. Stat#2 N.Y.S.2d 963,
964 (Ct. Cl. 1979) (under identical language imN¥ork’s version of the UCC, overcoming the
presumption of validity is not a question otistantial evidence” or quantity of evidence, but
rather that of “legal sufficiency”).

Wells Fargo contends that the evidergleed upon by the bankrupt court consisted
entirely of unjustified speculatn and conclusory allegations tlzannot serve as the competent
evidence necessary to overcome the iseiment’s presumption of validitySée, e.g. Appellant
Br. 20 (“The Bankruptcy Court’'s assumption . .attKennerty must have forged indorsements is
precisely the sort of speculatitimt cannot rise to the level @ompetent evidence’ that the
[blank] indorsement . . . was forged.”); Refy. for Appellant Wells Fargo Bank, N.A. (“Reply
Br.”) 2 (Dkt. No. 24) (“Speculative and conclusaygsertions are allahthe Bankruptcy Court
and [Debtor] could point to.”).) Wells Fargo isroect that if Debtor’s evidence merely raised
some “metaphysical doubt” asttee validity of the indorsementjatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986), Debtor woulot have satisfied its burden and
thus would not have overcome tesumption of validity in § 3.308ge, e.g.In re Connelly
487 B.R. 230, 244 (Bankr. D. &r 2013) (holding that the aintiff, who challenged the
authenticity of a deed of trust and other relevant documentmhutpromised to bring forth
additional evidence at a later date,” relied'metaphysical doubt fther] than evidence

deserving all reasonable inference”).
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Here, however, Debtor has not relied on nsgreculation and condory assertions to
overcome the presumption. Rather, Debtor offesgecific evidence from which the bankruptcy
court found that a reasonable juomuld draw the inference thiite blank indorsement was not
genuine. Wells Fargo’s argumentghe contrary are not persuasive.

First, Wells Fargo contendsdih*a difference in copies [of ned¢ attached to various court
filings] is not probative evidence of forgery(Appellant Br. 15.) Ahough Wells Fargo is
correct that some courts haveld that evidence of differencamong notes attached to various
court filings, on its own, and in dain circumstances, does not ciitase a sufficient showing to
overcome the presumption of genuineness, the Court disagrees that the sequence oftleigents in
caseis not in any way probative evidence of feing, particularly in cojunction with the other
evidence relied upon by the bankruptowrt. It is undisputed th&Vells Fargo’s first proof of
claim, Claim No. 1-1, contained a copy oétNote containing no blank indorsemertteéA71.)
Wells Fargo does not dispute the bankruptayrte finding that Debtds counsel contacted
Wells Fargo’s counsel after reviewing Claim.Nel, “with questions regarding Wells Fargo’s
standing to assert the claim(Order 3.) Wells Fargo eventliyafiled the amended proof of
claim, Claim No. 1-2, which was the exact samthagprevious claim in all respects except that
the copy of the Note attached to the claim contained the blank indorsetdeat.4() While
certainly not conclusive of foggy, this sequence of events stifntly distinguiskes the present
case from others in which the later-filed notataining the relevant indorsement appeared in
filings beforeany issues were raised with respedh®claimant’s standing. For example|nn
re Phillips, 491 B.R. 255 (Bankr. D. Nev. 2013), religpgon by Wells Fargo, the entity seeking

to enforce a note did not attack@py of the note or the relevant allonge to its initial proof of
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claim, but did attach the noéad allonge to later filingsSee idat 259. The debtor argued that
since the note and allonge were not producédirag, and since the proof of claim was never
amended formally, the subsequent appearantteeddllonge later in thproceeding meant that
the allonge was forged at some point in betwddnat 273. The court tnd that the relevant
“sequence of events . . . d[id] not constitute a threshold showing of fraud or for¢geryOf
particular note, althoughehinitial proof of claimdid not include the note or allonge, a separate
motion to lift a staydid attach copies of the note and allonged the motion to lift the stay “was
filed . . . long before [the debtoopjected to the [p]roof of [c]laim.ld. Thus, in that case, the
relevant indorsement appeared before doubts éad faised as to tistanding of the entity
seeking to collectSee also In re Stanlg§14 B.R. 27, 40 (Bankr. D. Nev. 2012) (same
sequence of events Basre Phillips).

The Court need not determine, however, whetie particular sequee of events here is
sufficient on its own to overcome the presumption of genuineness because the bankruptcy court
relied on evidence beyond just the different versiof the Note, including the Assignment of
Mortgage signed by Kennerty purgiag to assign the Deed of Trust securing Debtor’s loan
from MERS to Wells Fargo.SgeOrder 16—-17.) The bankruptcpurt was troubled by the
following aspects of the Assignmtenf Mortgage: (1) the Assigrnent of Mortgage authorizing
the assignment from MERS to Wells Fargeswaned by Kennerty, who was an employee of
Wells Fargo; (2) the earlier assignment of Ereed of Trust by ABN Amro to MERS assigned
the Deed of Trust to MERS “as nominad"Washington Mutual (without mention of
Washington Mutual’s successors ass$igns), an entity that haohce ceased to exist, and so

MERS and/or Kennerty were unhotized to assign the DeedTrfust to Wells Fargo; and (3)
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the Assignment of Mortgage was dated July 12, 2012, just three days before Wells Fargo filed
Claim No. 1-1. id. at 3, 6 n.7, 16.) To the bankruptayuct, this assignmemnvas evidence of
efforts to improve the record surrounding Wéllrgo’s standing talé a proof of claim

enforcing the Note.

Wells Fargo objects to Debtor’s and thekmaptcy court’s reliance on the Assignment of
Mortgage. Wells Fargo stresses that employees of MERS member entities often sign documents
on MERS’s behalf and that there was, theref nothing untoward@ut Kennerty’s execution
of the Assignment of MortgaggAppellant Br. 16—17.) Evenanting Wells Fargo this point,
the Assignment of Mortgage remains probativielence of the possiblevalidity of the blank
indorsement because of MERS’s aqgmd lack of authority to assighe Deed of Trust in light of
Washington Mutual’s non-exsnce and, more importantihe assignment’s timing. The
Assignment of Mortgage was sighduly 12, 2010, just three ddysfore Proof of Claim No. 1-1
was filed. GeeA104—-A105;see alsA67.) If Wells Fargo alredy possessed the Note with a
blank indorsement, which would be sufficienttinfer standing to enforce the Note three days
later, what would have necessitated the Assignment of Morthage days before filing the
proof of claim? The decision to execute sachassignment is even more unusual given the
likelihood that MERS lacked authtyrto assign a Deed of Trust aeminee for a defunct entity.
Based on the timing of the Assignment of Moggand the lack of authority (as well as
Kennerty’s deposition testimony, discussed beldd,Court cannot find that the bankruptcy
court’s factual finding that the Aggnment of Mortgage “was @pared by Wells Fargo’s then
counsel to ‘improve’ the record supporting Wélkrgo’s right to file a secured claim,” (Order

16), was clearly erroneous.
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The situation here is quite similar to thatnrre Tarantola No. 09-BK-9703, 2010 WL
3022038 (Bankr. D. Ariz. July 29, 2010). In tlcase, Deutsche Bank filed a motion for relief
from stay on December 8, 2009, on the grounds teadébtor was in default and that Deutsche
Bank was the holder of the relevantte secured by debtor’s propertg. at *1. Deutsche Bank
attached to that filing a note camting no indorsements and no allongkk.at *2. Just under a
month later, Deutsche Bank filednew exhibit in support of iteotion that included an allonge
that purported to assign the note from thgioator of the loan to Deutsche Bankl. at *2.
Finally, at an evidentiary hearing on the s&i Deutsche Bank'satding, Deutsche Bank
introduced the original note, which now boretimdorsements, the later-dated indorsement
being a blank indorsementd. At the hearing, a Deutsche Bank witness admitted that the
allonge was “created after thegtron was filed] to ‘get the attorneys the information they
needed.” Id. at *3. Addressing whether the blamkorsement provided Deutsche Bank with
standing to seek relief from the stay, tloeit chose not to “applthe usual evidentiary
presumptions of validity to the [ijndorsemghbecause the claimant failed to provide a
“credible explanation” for differences betweemigas versions of the kevant note filed with
the court and because Deutsche Bank admitedhle allonge was created after the fact to
improve the record withespect to its standindd. at *4.

The Court acknowledges that the circumstaircéisis case are not identical to those in
In re Tarantola Unlike the allonge in that case, which was creaftat the motion for relief
from stay was filed, the Assigrent of Mortgage executed bennerty was filed three days
beforeClaim No. 1-1 was filed. Howevesuch assignment, like the allongdrirre Tarantola

remains evidence of the fact that Wells Fargo felt compelled to create a better record regarding
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its standing, despite purportedly possessingta imaorsed in blank, which, under Texas law,
provided Wells Fargo standing émforce the Note as a holder.

Finally, although Kennerty did not expressly testify thatAksignment of Mortgage was
executed to improve the record with respedébtor’s loan, the bankrupt court did find that
his deposition testimony estahed that Wells Fargo had“general willingness and
practice . . . to create documantavidence, after-the-fact, when enforcing its claims,” (Order
17-18;see also idat 22 (concluding that, based ldannerty’s testimony, “[it] is more
reasonable to infer . . . that . . . Wellsd@awas improving its own position by creating new
documents and indorsemeifrism third parties to itselfo ensure that it could enforce its
claims”)), a finding that this @urt does not believe is cleadyroneous. Kennerty repeatedly
testified to a process whereby Wells Fargmisside enforcement counsel would inquire of
Kennerty and his “assignment team” whether dranocertain assignment existed and if it did not
the attorney would draft thesssignment and someone, posskénnerty, would sign it. See,
e.g, A1191 (“[l]f the assignment neededtie created they would have advised
the . .. requesting atteey . . . that we did not have the gssnent in the collateral file, then they
needed to draw up the appropei@ocument.”); A1231 (“[l]f there was not an assignment in
there then they would . . . advidee attorney that we did notvsit, that they would need to

draft the . . . appropriate docunigjy A1236 (“[I]f it's something that was not in the file or it

% Also, as with MERS’s/Kennerty’s lack of awotiity to assign the Deed of Trust in light
of the fact Washington Mutusilad ceased to exist, there Tarantolacourt found that the after-
the-fact allonge would have bemeffective to transfer the tembecause the party executing it
“had no authority to do so.In re Tarantola 2010 WL 3022038, at *4. #tands to reason that a
claimant who is willing to exeda an unauthorized documentd®ate standing is more likely
willing to forge a blank indorsemett create standing as well.
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was something that was in the filmut couldn’t be used[,] thehey would advise the requesting
attorney to go ahead and draft theuatdocument.”); A1238 (“The attorney
would . . . determine that an assignment was needed, then they woulduetxthe assignment
team to request an assignment for A to B[] we d[idn’t] haveit, [we would tell the
attorney], you need to prepare it.”).) Kennergoatestified to a seengly similar process with
respect to indorsements. “The request would come in” and the indorsement team “would check
to see if [they] had the collateral file” andethote and once they Ided the note they would
“check to see if there was any [ilndorsementtenback of the note.” (A1250.) Kennerty did
not specifically recall how the indorsement teaould go about indorsing the note if there was
no indorsement, but, to the best of his rectitbe; “a stamp was involved but then it had to be
signed.” (A1251.)

The Court agrees with the bankruptcy court,théiile “it is conceivable that all of Wells
Fargo’s newly created mortgage assignta@and newly created indorsements were
proper . . . that interpretationrtainly does not leap out from . Kennerty’s testimony.” (Order
21.) As such, the Court cannot ghat it is “left with the definite and firm conviction that a
mistake has been maddavellers 41 F.3d at 1574 (internal qutitan marks omitted), and thus
cannot say that the bankruptoyurt’s findings with respecb the testimony were clearly
erroneous. Although on its ownighestimony as to the general practices of Wells Fargo’s
assignment and indorsement teams may not heae éspecially probative as to whether the
blank indorsement on the Note in particular faaged, the sequencing of the two claims and the

versions of the attached Notes and the dubiassminute Assignment of Mortgage make it
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plausible that Wells Fargo’s general efforts tmprove the record” with respect to its various
mortgages led to the forgery of the blank indorsement on the Note.

Therefore, when the evidence is consdetogether, the Couconcludes that the
bankruptcy court did not err in finding thaebtor does not rely merely on speculation or
conjecture, and that a reasoreafact-finder could infer that the blank indorsement was not
genuine, eliminating the indorsentts presumption of validity Cf., e.g, Nguyen v. Fed. Nat'l
Mortg. Ass’'n 958 F. Supp. 2d 781, 788-89 (S.D. Tex. 2013)dfhglthat “no genuine fact issue
material to determining the [ijndorsements’ validatyses” based on the debs allegations that
the alleged indorsements “appear very diffegerd contain glaring disepancies” (internal
guotation marks omitted)Patrick v. Bank of N.Y. MellpiNo. 11-CV-1304, 2012 WL 934288,
at *12 (D. Colo. Mar. 1, 2012) (finding that thect that the debtor Si‘suspicious’ and ‘has
doubts’ about” the validity of agnature is insufficient to oveome presumption of validity);
Nw. Bank Minn. v. DigaNo. 96-CV-5335, 1998 WL 30677, at *4 (N.D. Ill. Jan. 21, 1998)
(concluding that the debtor did not overcome pihesumption of genuineness where the evidence
“consisted of a self-serving denthlat he had signed the Guasaalong with a far-fetched story
about how other unknown or unnamed individsiaimight have forged his signatureli;re
Bass 738 S.E.2d 173, 177 (N.C. 2013) (the debtoraré&bmassertion,” that “We don’t know who
had authority” and that “You have to have stimreg more than a mere stamp” was insufficient

to overcome the presumption in favor of thgnsiture (alteration andternal quotation marks
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omitted))!® As such, the evidence shifted the burdewdls Fargo to establish the authenticity
of the blank indorsement by a preponderance of the evidénce.

This is not a finding that Wells Fargo did,fact, forge the blank indorsement, or that
Wells Fargo has a general practice of forging indorsgsna situations akin to this one. Rather,

the Court has only found that the bankruptcy tedactual findings witlrespect to the blank

19 Though not directly analogous tiee situation hetehe Court notes that some courts
have found that merely a defendant’s deniat tre or she signed the document along with
alleged differences in signatures vgadficient to overcome the presumptioee, e.g.
Mortgage Lenders Network, USA, Inc. v. AdkMs. 04-CV-7767, 2007 WL 963212, at *4-5
(N.D. Ohio Mar. 28, 2007) (noting that signeds are “presumptively valid” but holding that
“the burden [to establish validityjow shifts to [the] [p]laintifto provide evidence that [the
defendant’s] signatures are in fact valid,” lthee the defendant’s deposition testimony which
“repeatedly stated that [someone] ‘forged mayne, forged my signature,” and “detailed the
way in which the signatures on the appraisdfedirom her bona fide signature” (alterations,
italics, and internal quotation marks omittedjiyst Nat'l Bank v. A.A. Blackhurs845 S.E.2d
567, 572 (W. Va. 1986) (“In the present case, ftekendant] denied the genuineness of his
signature and introded a financial statement bearing hgnsiture into evidence. Accordingly,
this evidence was substantial enough to rentbegresumption in favor of the bank.”).

1 Moreover, it bears noting dh the justifications undeiqming the presumption of
validity are not particularly apt in situations likebtor’s. As noted earlier, the official comment
to the BCC explains that the presumptiow&ranted because (1) “in ordinary experience
forged or unauthorized signatures are wargommon,” and (2) “normally any evidence is
within the control of, or moraccessible to, the [party challenging the signature’s authenticity].”
BCC § 3-308 cmt. 1. In the wake of the reden¢closure crisis, anithe dubiousness of the
common robo-signing practices of varidaenks and other feclosing entitiessee, e.g.
Matthew Petrozzielloyvho Can Enforce? The Murky World of Robo-Signed Mortg&ges
Rutgers U. L. Rev. 1061, 1068—70 (2015), it mayiime to reconsider whether “forged or
unauthorized signatures” remain “very uncommaegEric A. Zacks & Dustin A. Zacksh
Standing Question: Mortgages, Assignments, and Foreclo40ré Corp. L. 705, 706 (2015)
(“[In the face of an overwhelming volume of @mosures to be processed, mortgagees and their
assignees often failed to assige thortgages properly, and, imse instances, committed fraud
or other unauthorized acts inder to correct the assignment paail.”). Also, this is not a
case where evidence regarding vh#dity of the indorsement @uld be in the control of, or
more accessible to, Debtor. One would exgleat a large banking and financial services
company would have readily accessible evidelny which it could establish the timing and
validity of the blank indorsement.
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indorsement are sufficient to overcome thetneddy modest presumption of validity that
attaches to the indorsement. The burden shifsed to Wells Fargo to establish, by a
preponderance of the evidence, that the inaoese was genuine. The bankruptcy court found
that Wells Fargo failed to do so. As noted abdVells Fargo did not argue in its briefing before
this Court that it made such a showingdhe event the presumption of authenticity was
overcome. Accordingly, the Court affirms thankruptcy court’s ruling that Wells Fargo lacks
standing to file its proof of aim as a holder of the Note.

2. ServicerStanding

Despite not being a holder of the Note, WEHsgo argues that it caill file a proof of
claim in a representative capaatty behalf of Freddie Mac, asservicer of Debtor’s loan.
Ruling from the bench, Judge Drain held thateh&as no genuine issuemfterial fact that
“dispute[s] the proposition that Wells Fargo is notsbevicer of th[e] loan or that it is, in fact, a
loan owned by Freddie Mac, eithagsised on its ownership of the]fte or the . . . [D]eed of
[TJrust.” (A960.) In support of this rulingudlge Drain noted that Wellzargo did not sign the
relevant claims as Freddie Mac’s agent, but digtaamed itself as the creditor, and that Wells
Fargo was unable to produce either an “enforeesdtvicing agreement oontract between it
and Freddie Mac,” or any evidence of “any mecof having any payments [made] by Wells
Fargo to Freddie Mac in connection with coflens on this loan.” (A958—-A960.) Considering
Wells Fargo’s evidence in support of the sangaelationship, Judge Drain was not swayed by
“a letter, apparently from FreddMac, . . . authorizing a loanadification . . . that Wells Fargo

ha[d] negotiated,” as well as “very generatimony by Wells Fargo’80(b)(6) witness that
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there is in fact a loan secing relationship between Fre@dWlac and Wells Fargo.” (A959—
A960.)?

a. ApplicableLaw

To file a proof of claim, a claimant must Beeal party in interest, which means that the
claimant is “a ‘creditor or the creditor’s authorized agenki're Minbatiwallg 424 B.R. 104,
108 (Bankr. S.D.N.Y. 2010) (quogrFed. R. Bankr. P. 3001(bpee also In re ThalmanA69
B.R. 677, 683 (Bankr. S.D. Tex. 2012) (sante)e Simmermam63 B.R. 47, 59 (S.D. Ohio
2011) (same). In other words, ‘thave an allowed proof of claim, the claimant must prove an
initial fact: that it is the cratbr to whom the debt is oweat, alternatively, that it is the
authorized agent of the creditorlfi re Parrish 326 B.R. 708, 719 (Bankr. N.D. Ohio 2005).
The real party in interest “with respect to artgage proof of claim ithe party entitled to
enforce the note and its accompanying mortgagiere Simmerman63 B.R. at 59 (internal
guotation marks omitted¥ee also In re Hunted66 B.R. 439, 448 (Bankr. E.D. Tenn. 2012)
(same);In re Wright No. 10-3893, 2012 WL 27500, at *2 (Bankr. Haw. Jan. 5, 2012) (same),
reconsideration denie®012 WL 260744 (Bankr. D. Hawan. 27, 2012). Accordingly, Wells
Fargo is a real party in interegith standing to assert the proof@éim if it is either an entity
entitled to enforce the Note or it is the “authoriaggnt” of an entity that is entitled to enforce
the Note.

Wells Fargo contends that it was “entitledite [the] proof of clam on behalf of Freddie

Mac as the servicer of [Debtof®an.” (Appellant Br. 12.)‘Mortgage servicers have been

12 \ith respect to thietter, Judge Drain stated that the letterhead “doesn’t look like any
letterhead I've ever seen before.” (A959.)
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determined to constitute authorized agents stigimding to file proofs of claim or seek stay
relief.” In re Sig No. 10-41873, 2013 WL 4547312, at *12 (Bankr. D. N.J. Aug. 27, 28&8);
In re Minbatiwallg 424 B.R. at 109 (samd)j re Conde-Dedonat®91 B.R. 247, 250 (Bankr.
E.D.N.Y. 2008) (“A servicer of anortgage is . . . a creditor ahds standing to file a proof of
claim against a debtor pursuaatts duties as a servicer.§ee also Greer v. O'DelB05 F.3d
1297, 1302 (11th Cir. 2002) (“A secdr is a party in interest proceedings involving loans
which it services.”).
b. Analysis

Wells Fargo does not dispute that it faitegoroduce any executed agreement governing
its servicing relationship with Eddie Mac or evidence of anyywmaents made from Wells Fargo
to Freddie Mac in its alleged roées servicer. Rather, Wells garargues that it was not required
to produce any servicing agreement or remittance repsesAppellant Br. 23—-24; Reply Br.
6), and points to a host of other evidence thatgties establishes that Wells Fargo “was Freddie
Mac’s servicer” with respect to Debtor’s loase€Appellant Br. 23). Irparticular, Wells Fargo
relies on: (1) the depositionstémony of Ellen Brust, Wells Fgo’s corporateepresentative,
(seeA568-A878); (2) a loan modificatidmetween Wells Fargo and DebtaeéA134-A136);
(3) a letter purportedly from Freddie Mac to Mé-argo that identiéd Debtor’s loan and
approved the loan modification between Wells Fargo and Debe@A137—-A138); and (4)
correspondence dated after Claim No. 1-% filad: an email from the address
“web_inquiries@freddiemac.com,” dated July 2@10, stating that Fdelie Mac’s “records

show that Freddie Mac is the per of [Debtor’s] mortgage,’seeA226), and an August 18,
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2010 letter, in which Wells Fargo informs Debtartaunsel that “[tjhe inv&or of the loan is
Freddie Mac,” $eeA222).

The Court acknowledges that Wells Fargevgdence is not overwhelming, and, indeed,
its inability to produce the servicing agreemeutlining the exact contours of its relationship
with Freddie Mac with respect to Debtor’s laartroubling. However, at the summary judgment
stage, Wells Fargo need only proffer “evidence sidfit to raise a genuine issue of fact for trial
in order to avoid summary judgmentCILP Assocs.735 F.3d at 123 (internal quotation marks
omitted). The Court finds that, based on the evidence submitted, Wells Fargo has satisfied its
burden. Wells Fargo has provided some evidemdieating that it operatkein a servicer role
with respect to Debtor’s loan, including that Mé-argo sent Debtor ¢h*Hello” letter advising
Debtor that Wells Fargo would begin sem her loan on February 16, 2007, (A286), and a
loan modification agreement subsequentlessd into by Wells Fargo and Debtor, (A134—
A136). Moreover, a reasonabkectfinder could concludihat Wells Fargserviced the loafor
Freddie Mac, based on the letter from Freddie to Wells Fargo referencing and approving the
loan modification. $eeA137-A138.) In that letter, Eddie Mac lists Debtor as the
“Borrower[]” of the loan, and the loan is id#red with a “Freddie Ma Loan [Number]” and a
“Servicer Loan [Number].” (A137.) Thereforareasonable factfindeould conclude that
Wells Fargo serviced Debtor’s loan for Frediliac, and therefore could determine that Wells
Fargo had standing to file the pramfclaim on Freddie Mac’s behalGee, e.gln re Sig 2013
WL 4547312, at *12In re Minbatiwalla 424 B.R. at 109.

Ultimately, Wells Fargo has submitted suffidiewidence to create a genuine issue of

fact as to its authorization st on Freddie Mac’s behalf in tkentext of Debtor’'s loan. The
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bankruptcy court’s decision granting Debtor’s partial summary judgment motion dismissing
Wells Fargo’s claim insofar as it is brought in a representative capacity on behalf of Freddie Mac
is reversed.'?
I11. Conclusion
For the reasons given herein, the judgment of the Bankruptcy Court is affirmed in part

and reversed in part. The Clerk of the Court is respectfully requested to close this case.

SO ORDERED.

Dated: White Plains, New York
September 3 d , 2016

KENNETH M. KARAS —

UNITED STATES DISTRICT JUDGE

13 The Court notes that Judge Drain’s bench ruling observed that, apart from its inability
to establish that it was the servicer of Debtor’s loan, Wells Fargo failed to properly file Claim
No. 1-2 in a representative capacity. (See A958.) Wells Fargo concedes that Claim No. 1-2 does
not expressly state that the claim is being filed by Wells Fargo on behalf of Freddie Mac, but
argues that a ruling disallowing its claim on that “hyper-technical basis” would be in error
because Debtor “would not be prejudiced by an amendment of Wells Fargo’s proof of claim.”
(Appellant Br. 12.) As Wells Fargo points out, courts have the discretion to allow late-filed
amendments to proofs of claim in certain circumstances, see, e.g., In re Enron Corp., 419 F.3d
115, 133 (2d Cir. 2005) (detailing criteria for considering late-amended proofs of claim),
including where the amendment would indicate the filer’s representational capacity and identify
the true creditor, see In re Unioil, 962 F.2d 988, 99293 (10th Cir. 1992). Thus, to the extent the
argument remains available to Wells Fargo and relevant to the issue of its standing, Wells Fargo
can consider seeking leave to amend Claim No. 1-2.
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