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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CONNIE AVARAS, individually and as parent of A.A.,
| Plaintiffs,

-against- OPINION & ORDER

CLARKSTOWN CENTRAL SCHOOL DISTRICT, No. 15 Civ. 2042 (NSR)
BOARD OF EDUCATION FOR THE CLARKSTOWN
CENTRAIL SCHOOL DISTRICT, and NEW YORK
STATE DEPARTMENT OF EDUCATION,

Defendants.

NELSON S. ROMAN, United States District Judge

Plainti{f Connie Avaras, individually and as parent of A.A., brings this action pro se
against the Clarkstown Central School District (the “District™), the Board of Education for the
District! (the “Board™) (collectively the “District Defendants”), and the New York Siate
Department of Education (the “Department™) pursuant to the Individuals with Disabilities
Education Improvement Act (“IDEA” or “IDEIA”), 20 U.S.C. § 1400 et seq., Title 11 of the
Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12181 et seq., Section 504 of the
Rehabilitation Act of 1973 (“RA”), 29 U.S.C. § 794, and 42 U.S.C. § 1983 (“Section 1983").
Predominantly, Ms. Avaras seeks judicial review of a decision made by a State Review Officer
(“SRO”) at the Department, who affirmed the decision of an Independent Hearing Officer

(“IHO”), denying Ms. Avaras’s request for tuition reimbursement and other expenses associated

! The Clarkstown District Defendants have indicated that the Board of Education of the Clarkstown
Ceniral School District was incorrectly named as the *New City Board of Education.” The Clerk of the Court is
respectfully directed to amend the case caption accordingly, as reflected in this Opinion.
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with a private school placement after finding that the District offered & ffee and appropriate
public education for the 2012-2013 school year and that, although the District did not offer such
an education for the 2013-2014 schyedr, her unilateral alternative placement for A.A. was

also inadequatePlaintiff also alleges the Defendants’ treatment of A.A. and herself vidlated
ADA, RA, and Section 1983.

Before the Court are the District Defendants’ motion for summary judiyeued the
Department’s motion to dismiss. (ECF N62& 38.) For the reasons set forth below, the
District Defendants’ motiors GRANTED in part and DENIED in partThe SRO’s decision is
AFFIRMED in part, REVERSEDIn part, andREMANDED on a limited isue. Plaintiff's
claims asserted against the District Defendants pursuant to the ADA, RAeci@h3983 are
DISMISSED. The Department’s motion is GRANTE#&Nhd all claims against it DISMISSED

BACKGROUND

Factual Background

The parties have submitted &fis, statements of material facts pursuant to Local Civil
Rule 56.1, and the record and exhibits from the proceedings BeWch reflect the following

factual background.

2 The District Defendants’ motion for summary judgment was foilgfed as of May 4, 2016SeeDefs
Mot. Summ. J., ECF N&2; Defs. Rule 56.1 Statementfst. 56.1"), ECF No65; Defs Mem. in Supp. Mot.
(“Dist. Mem.”), ECF No.64; Decl. Laurel R. Kretzing in Supp. Mot. (“Kretzing Decl.”), ECF N@&, Pk. Counter
Statement t@efs. 56.1 (Pls Resp. 56.1"), ECF N@&8; Pls. Opp’n to Defs. Mot. (“PIOpp’'n”), ECF No.67,
Defs. Mem. in Reply tdls. Opp’n (Dist. Reply”), ECF No.73.)

3 For ease of reference, this decision refers to the testimony and evidencecedratithe hearing before
the IHO. Citations prefixed by “C.R.” refer to the page number in the CerRigedrd before the Court containing
the relevant exhibit or hearing testimony. Referenced exhibits prefixdd-brefer to the District’s exhibits and
those prefixed by “P refer to Plaintiff’'s exhibits introduced at the impartial hearing. Eixiintroduced by the
IHO are prefixed withfIHO Ex.” Hearing testimony is denoted by the witnesses’ last na®eeD(st. 56.1 188
39 (listing the witnesses at the hearing).)



A. Record Adduced at Hearing by the IHO

At theindependent hearing held to determine the appropriateness of the education plan
provided by the District to A.A., four witnesses testified on behalf of the Didttieredith Grant
(school psychologist), Arnold Fucci (executive director of pupil servicesgrENgahory
(special education teacher), and Amy Avecilla (school psychologiste witnesses testified on
behalf of Plaintiff and A.A.: David Carlson (a chairperson for the committepexias
education (CSE) convened to determine the appropriate educational program fdrRi#oAda
Graff (general education teacher), Suzanne Braniecki, Ph.D. (clinical peyish) Erin Castle
(co-founder and co-director of Hawk Meadow Montessori School), and Pldiriiffe Court
summarizes the salient portions of the documentary and testimonial evidencerbtdaing to
the IHO’s summary and specific record citations as needed.

A.A. was born on July 17, 2002, and he was 12 years old at the time the hearing was
conducted in 2014. (C.R. 49 (“IHO Opinion”).) A.A. was a student at Woodglen Elementary
School a school within the Districyntil his parents placed him in an alternative program for his
fifth grade year. (C.R50.) A.A.’s struggles with reading were first noticed by his mother and
teacher in kindergarten. (®.50.) At that time, he received an education support of 30 minutes
per day of small group reading. (C.R. 50; GR(Grant).)

a. 2008-2009: First Grade

The District began providing additional education supports to A.A. during his fid gra

year. By l¢ter dated November 14, 2008, Woodglen'’s principal advised A.A.’s parents that the

school was recommending “academic intervention services” (AlS) based parfusmance on

4 The transcripts of the testimony alone constituted nearly 4,000 padédgiofally, numerous exhibits
were presented by the parties and received into evidence.
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state assessments. (CH; C.R. 5188 (D-67).) Plaintiff acknowledged receiphat letter,
ostensibly agreeing to A.A. receiving those additional literacy supportesmuring the regular
school day. Ifl.) Ms. Grant, the school’s psychologist, testified that A.A. received “building
level reading support” at that time as peafra “Response to Intervention” (RTI). (C.R. 50.) She
also indicated that it was during this year that Plaintiff shared with Ms. Graextiet of

A.A.’s challenges from his preschool years, including “emotionality,” hypiersc and
aggressive behavior directed at his brother. (C.R. 574 (Grant).) Ms. Mahoney, the speci
education teacher, became familiar with Aa#ound this timend began using the “Wilson
reading program” with him. (C.R. 100 (Mahoney).)

Ms. Grant testified that she had “exte@S discussions with Plaintiff regarding
conducting a special education evaluation for A.A., but Plaintiff indicated she and fater
were not in agreement on how to address his academic issues. (G& @&dC.R.575, 584
(Grant) (“Dad was agast Special Ed.”).)

b. 2009-2010: Second Grade

During his second grade year, aside from his academic performanageswigich
largely contrasted with his social skills (CR.7 (Graff) (“academically, the Student was really
below, but socially he seemed to be almost above”)), the District and Ms. Gv#fs-regular
education teacher at that tim@oted that A.A. also struggled with completing homework on
time. (C.R51-52. On September 29, 2009, A.A. was referred to the RTI team, which

implemented @lan to provide additional support for him during the second grade. (C.R. 51.)

5> The District also contended that A.A. struggled with tardiness andedse(C.R51-52.) But @athe
hearing, Plaintiff contested the issue of A.A." absences, notingrhaeport card from his secegrhde year
indicated he was absent 13 times and late only 8 times. T€.RMs. Mahoney confirmed that these were not
listed as issues in the comments section of the report card. 1(@. RMahoney).)
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This included one visit by a District employee to the family home in ordesist agth
organizing A.A.’s learning environment. (C.R. 51.)

The minutes from the RTI meetimgdicate that A.A. did not want to go to a special
education “pull-out.” (C.R. 51; C.R. 5212 (D-75) (the notes from the RTI implementation plan
stateMs. Graff relayed this information).) Instead, Ms. Graff provided speedthliegading
instruction using the “Wilson program” to him in her general education classroaR. SCsee
alsoC.R.116 (Graff).f Ms. Grant testified that although Plaintiff expressed concerns about
A.A’’s progress, Plaintiff and her husband were still not in agreement on heméaly the
situation. (C.R. 53.) In particular, the parents felt that Ms. Mahoney’s specacdten
classroom was not “socially appropriate” for A.A. (C.R. 53; C.R. 5215 (D{7Bgerause
A.A'’s father did not want to move forward with a special etlooaeferral, the Distriet-in
Ms. Grant’s opinion—attempted to respect the family’s wishes by moving forwardythtoe
support offered via the RTI process. (C.R. 53; @ R(Grant);see alscC.R.102 (Mahoney).)

Eventually the RTI team determined, however, that the supports were not enough.
(C.R.54.) After discussing the issue with A.A.’s parents at an RTI meeting, in26410 the
parents provided, though not without hesitation, their consent to move A.A. into Ms. Mahoney’s
class for ELA. (C.R54; C.R. 121 (Graff) (testifying that Plaintiff agreed to A.A. attending

Ms. Mahoney’s class for English Language Arts (ELA) and Math as pdre ® Tl process);

6 Although Plaintiff testified that A.A. was “moved” at this time integecial education classroom with
Ms. Mahoney where he remained for the entire year, the remainder of th@tgstiemonstrates he was not yet
receiving the majority of his instruction in the special education dassr(C.R.52; but seeC.R.5212 (B75)
(noting Ms. Graff was using the Wilson program in her classroomAvil), 5215 (D76) (noting A.A. was
attending Ms. Mahoney’s class fekath but not folEnglishinstruction), 117 (Graff (indicating students with
individualizededucational plas)(IEPs) were mainstreamed for science and social studiesp11@Braff)
(testifying that Plaintiff agreed to A.A. receiving reading instructiamises as part of the RTI prior to his
classification).)

” There is also evidence in the record that A.A.’s general education teacher fedisserain was
“chaotic” because of behavioral issues with some of Ms. Mahoney's otitlenss. (C.R119 (Graff).)
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compareC.R. 118 (Graff) (noting he began to attend the special education class in Nowember
December 2009)yith C.R.5256 (D-90) (email chain from January 2010 where Ms. Mahoney is
explaining to the other members of the RTI team the urgent need to transfer A.A. iBtodher
class)andC.R.4887 (P-GG) (email from Plaintiff dated February 2, 2010, acknowledging
A.A’’s pending move to Ms. Mahoney’s classRlaintiff testified at the hearing that A.A. found
the environment in the special education class distracting and was very unhephespent

the majority of his educational time there. (C5R;see alsdC.R.3793 (Avaras) (explaining by
way of an example that A.A. could not concentrate because they put him next to a student that
was “rocking” back and forth).)

Notably, Ms. Graff testified that after the RTI meeting A.A. spent only 37 nsmee
day in her classroom+eaning he spent the vast majority of his time in the special education
classroom. (C.RL23 (Graff).)

A.A. was also referred to the CSE at that time for evaluai{GrR.54; C.R.87 (Grant);
C.R.4886 (P-FF) (letter from Plaintiff dated March 22, 2010, providing consent for evaluation)
A CSE meeting to determirias eligibility for special education services was held on April 13,
2010, concurrent with the CSE’s annual review where it would formulate A.A.’s IEPsfaekt
year of education, including recommended supports and services. (C.R. 55.) At thg,rtletin
CSE considered a letter provided by A.A.’s pediatrician, Dr. Satran, diagiagingith
attenton deficit hyperactivity disorder (ADHD). (C.R. 56;R.5015 (D-13) (diagnosis letter
dated April 12, 2010). Plaintiff participated in the meeting, which resulted in the classification
of A.A. as “Other Health Impaired” (OHI), though she testified\whe unaware there were
other potential classifications. (C.56.) Ms. Grant testified that “all felt that OHI was the most

accurate” classification, rather than a learning disability, gikeADHD diagnosis. (C.R77.)



The IEP developed by the CSE recommended that for the remainder of the 2009-2010
school year and for the 2010-2011 school year (third grade) A.A. would be placed in b specia
math and ELA class with a ratio of fifteen students to one teacher (15:1) for @f teta hours
and fifteenminutes per day and would receive direct consultant teacher services for two hours
per week in science and social studies provided in the general education classroom. (C.R. 5016
(D-14) (IEP for 2009-2010 (indicating two hours per week of consultant tesehaces));
C.R.5026 (D-17) (IEP for 2010-2011 (indicating 30 minutes per day of consultant teacher
services)).) Although, as part of the developed IERR.5016 (D-14)), Plaintiff consented to
the initiation of special education services for A.AR(5025 (D16)).2 including his continued
partial placement in the special education class, she noted her objection tgiagasen” from
the “mainstream population,” particularly in light of his discontentment with tlie gk.R. 57.)

Ms. Mahoney indicated at the hearing that A.A. had “really started to improve” once he
was classified. (C.RL04.) Though Ms. Graff did not attend the CSE meeting, she believed
A.A. needed a “multisensory” program to support his reading instruction. (C.R. 1223Js8he
felt that A.A. needed to socialize with children at his level and that the reauaech@rogram
was not appropriate. (C.R. 124.) But, Ms. Graff never voiced these concerns becauserthere
no other choices available. (C.R. 124.)

Plaintiff also tetified that, because she questioned the ADHD diagnosis, she took A.A.
for an evaluation by Dr. Bruce Roseman on July 7, 2010. (C.R. 57.) Dr. Roseman diagnosed
A.A. as having a pediatric speech sound disorder, dyslexia, problems with authtmegging,

and attention deficit disorder (ADD) as a secondary phenomenon. (C.R. 58; C.R. 438CQ)P-

8 When Plaintiff consented to the initiation of special education serviceslso acknowledged receiving
“a copy of the Procedural Safeguards Notice that is required by the [IDEAR. §325 (D16); see alsdC.R.5013
(D-12) (notice of CSE meeting to determine A.A.’s initial eligibility whid¢soaindicated Plaintiff had previously
received a “Procedural Safeguards Ndtioat could request another copy if needed
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(report dated July 7, 2010 indicating “the dictionary of [his] mind is not organiz€dR); 4869
(P-X) (letter dated May 16, 2012, clarifying his prior diagn@sgeciding A.A. was “a prime
candidate to suffer from Dyslexia”).) Although Plaintiff testified thla¢ dropped off a copy of
this report with a secretary at Woodglen around September 2010, the Distridieithdiceever
received a copy until the Indendent Hearing process began. (C.R. 89.)

c. 2010-2011: Third Grade

Ms. Mahoney was not A.A.’s teacher during his third grade year; rather, Nenldrg
taught his special education class. (C.R. 104.) Ms. Mahoney spoke with Mrs. Mirenberg and
determined that A.A. was “progressing” but attendance was sometimesean(6si.104.)

A.A. was absent 21 days and tardy 74 days during his ¢ghade year. (C.R/8; C.R. 5189 (D-

68A).) Plaintiff testified that A.A. declined socially and emotionally dgitirs third grade year

and was bullied by his non-disabled and disabled peers. (C.R.59.) Ms. Grant, in contrast,
considered A.A. to be a “happy child” rather than a “tortured” s@nd-testified that Plaintiff

never brought up the issue of bullying untiich later when A.A. was placed at Hawks

Meadow. (C.R.59 A.A.’'s IEP progress report and report card for the third grade indidadéd t

he made progress on all of his goals and on his overall educational development. (C.R. 5193 (D-
70), 5208 (D-73).)

During the CSE meeting held in April 2011 for developing A.A.’s IEP for the next
academic year, the CSE recommended the same programs that were in place in Qpidr2§1
with some additional testing accommodations. (C.R. 58.) The IEP no longer included, however,
the consultant teacher servicg€.R.5036-45 (D-20).)Although Plaintiff participated in the
meeting, she testified that she voiced her disagreement with A.A.’s placentemsetial

education classroom and wanted to discuss alternat{@eR.58.) Plaintiff testified that she



raised her concerns that he was functioning academically below where re: Isdvibeen and
was being bullied. (C.R. 61.) She testified that she requested his return to thecarainstr
general education classrodimat the CSE members denied that request. (C.R. 61.) Ms. Grant
testified that the CSE determined the level of support A.A. needed was beyond wtdtecoul
offered in the mainstream setting. (C8®;see alsdC.R.5037 (D-20) (noting A.A. could not
keepup in his social studies class without support).) Plaintiff consented to the IEPtahéha
(C.R.5037 (D-20).)

At the hearing, Ms. Grant opined that A.A. fit well within the special education
classroom and his academic performance was consisténthwibthers in that class. (C.R. 62.)
Specifically, she referenced his performance on the “Group Reading Asse&sDiaghostic
Evaluation” (GRADE), noting his similar performance to peers in the clasR. {8.)

d. 2011-2012: Fourth Grade

Ms. Mahoney was again A.A.’s special education teacher during his fourth geade ye
(C.R.104.) Her view remained consistent—that A.A. required special class support for Math
and English and that the special education was a good fit for him socially. (C.R. h@@gltS
his “difficulties” were exacerbated by showing up late to class orimgisshool. (C.R. 10%ee
alsoC.R.5192 (D-69A) (A.A. had fifteen absences and thirty-two instances of tardiness that
year).) Plaintiff testified that A.A. continued to atteschool in the District, but that “he hated
it.” (C.R. 63.) She also noted that he continued to have difficulty with homework, and that Ms.
Mahoney worked with him after school. (C.R. 63.) A.A.’s IEP progress report and ragbrt ¢
for fourth grade indicated that he had achieved all of his IEP goals and madsgmagihis

overall educational development. (C.R. 5198-5203 (D-71), 321(-74).)



I. Annual IEP Review

The annual review of A.A.’s IEP for the upcoming year was eventuallyr (edime
rescheluling) held on May 11, 2012. (C.R. 64.) After again noting A.A.’s discontentment at
school, the CSE added counseling services in a small group, 30 minutes a week, to atidress sel
esteem issues at Plaintiff's request. (GR.C.R.5052-5061 (D-24).) Ms. Mahoney'’s view of
Plaintiff's involvement at the meeting was that she was “an active participaatagreed with
and did not object to the IEP recommendations. (C.R.dfi8&eeC.R.5053 (D-24) (noting
Plaintiff raised concerns regarding A.A.’s unhappiness and only noting that thetteen
members were in agreement]he IEP indicated that A.A. had “made wonderful progress” in
reading, was in an advanced reading group, and noted that on the GRADE assessooeathe
in the 5th Stanine, 45th pemtile (within the average range). (C35455 (D-24).)

ii. Evaluations of A.A. Post-Annual Review

After the meeting, Plaintiff took A.A. back to Dr. Roseman on May 16, 2012, who issued
a letter to Dr. Satran opining that, although he could take no position as to whether A.A. had
made progress at the District, he still believed A.A. suffered from a pedip&rech sound
disorder, problems with auditory processing, dyslexia, and ADD secondarily. §&65;
C.R.4869-70 (P-X).) Ms. Mahoney indicated she had never seen Dr. Roseman’s reports.
(C.R.109.) Dr. Braniecki also conducted an evaluation of A.A. at that time on May 18, 2012,
but she could not definitively conclude that he had a reading disorder. (C.R. 58; C.R. 127
(Braniecki).) Instead, she opined that A.A. had a learning disability itewrxpression and
that his performance on the testing was consistent with individuals with atteffficurtces.
(C.R.129-30, 132, 133-34 (“her findings were consistent with a diagnosis of ADHD and a

learring disability,” but “she could not diagnose him with a reading disability”).) Dankcki
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did not think a classification of learning disabled should replace the clagsifich OHI, in
large part because she believed both classification were acandatiee disabilities “impact
each other.” (C.R. 142 (Braniecki).) The weight of the record testimony and evidditeges
that the District was unaware of Dr. Braniecki’s analysis until a yearllgi@.R.5113 (D-44)
(consent form received by District in June 2013).)

iii. Rejection of IEP and Decision to Place A.A. at Hawk Meadow

Plaintiff, by letter dated June 4, 2012, rejected the IEP developed for A.Arg/fdtle
year. (C.R66;C.R.5062 (D-25).) Then, on August 20, 2012, Plaintiff informedDisrict
that she would unilaterally be placing A.A. at Hawk Meadow and sought reimbunisiere
tuition and transportation costs. (C.R. 67R.5066 (D-29).)

A CSE meeting to discuss revising the IEP was eventually held on September 28, 2012.
(C.R.68.) There was no finding made by the CSE as to whether the District’s programe and t
program offered by Hawk Meadow were comparable. (C.R. 90 (Fucci); C.R. 115 (Carlson)
(indicating he had reached out to Ms. Castle at Hawk Meadow to learn about the schaool prior
the CSE meeting).) Mr. Fucci testified at the hearing, however, that heowesrned with the
small number of students in the school and that both the schoit$ ataff lackedstate
certification. (C.R91 (Fucci).) In contrast, at the e, Dr. Braniecki testified that a
Montessori education might be appropriate, even without special education programming
because the typical strategies used in a Montessori education have been foumalgtubfor
children with disabilities. (C.RL39.) At the meeting, the District agreed to provide

transportation for A.A. to Hawk Meadow in resolution of Plaintiff's ten-day noticktaition

9 Plaintiff testified that she shared Dr. Braniecki’s evaluation wighDfstrict verbally in May or June
2012 and provided a copy of the written report in August 2@C2R.66.) The documentary evidence, however,
only indicates Plaintiff ppvided consent for Dr. Braniecki to share the results in June-2@3@ar later. (C.R66,
128; C.R5113 (D44).)
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reimbursement claim. (C.B077 (D-35).3° Plaintiff also signed a consent for the District to
send information to Hawk Meadow and the Arlington Public School Distrighich became

the District of Location and assumed responsibility for providing speciahdncervices to
A.A. since Hawk Meadow was located within the Arlington School District. (C.R. 5086-5092
(D-36, D-37, D-38, D-38A, D-39).)

Ms. Grant testified that the CSE was not provided with Dr. Braniecki’'s traptre time
these decisions were madgC.R. 82.) Nevertheless, at the hearing, Ms. Grant opibgd—
comparing her initial evaluation witDr. Braniecki’'s—that A.A. had made “huge” progress in
reading comprehension (2®ercentile to 68 percentile), and “good growth” in other areas
which indicated the District was “closing the gaps.” (B8R) She also indicated that even had
the scoes remained constant it would have indicated growth, since the tests are based on age and
grade level. (C.R83.)

e. 2012-2013: Fifth Grade at Hawk Meadow

Ms. Castle, the efounder of Hawk Meadow? described the Montessori education
program as a “scaffoldeskquential educational curriculum,” and explained that the instruction
is essentially entirely differentiated: “each child is working at hiseorolwn pace.” (C.R145
(Castle), C.R149.) She explained that all Montessori materials incorporate vasuhdory, and
kinesthetic properties+e., are multisensory. (C.R. 156.) She also confirmed that Hawk

Meadow is not approved by New York State to provide special education. (C.R. 147.) At Hawk

10 The District also complied with Plaintiff's request to séwed a copy of all documents in A.A.’s CSE
file. (C.R.506465 (D-27 & D-28); C.R.511112 (D-43); C.R.5130 (D47).)

11 Because Plaintiff did not sign reciprocal consents allowing Hawk Meadovudindton to send
information back to the District, no infmation regarding A.A.’s education and progress was received by the
District after the placement. (C.R10809 (D-42A) (Hawk Meadow and Arlington to the District).)

2 The other cdfounder of Hawk Meadow was Plaintiff's sister. (C1R4.)
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Meadow, A.A. was instructed by Ms. Ryan, who had the most Montessori certification a
nearly 30 years of experience teaching Montessori programs. (C.R. 148.)

During his fifth grade year at Hawk Meadow, A.A. was in an upper elementary group
with a total of five students. (C.R. 149.) He was the only student that would have been
categorized as a fifth grader based on age. (C.R. 151.) The upper elemessappizias one
large classroom with a smaller room, with a door that can be closed, which can fwr used
individual lessons and services. (C.R. 151.) &ttsleither receive or@-one instruction or
work on their various assignments. (C.R. 155.)

A.A'’s typical day included spending approximately half of his morning period (1.5 of 3
hours) seated at a desk in the smaller room. (C.R. 156.) While at the desk, he received
instruction from a teacher for about an hour. (C.R. 156.) During his independent work time, a
teacher was situated approximately ten feet away. (GR)

Throughout this year, Ms. Graff also acted as a tutor for A.A. in connectiommith
additional teaching certification program she was completing. (C.R. 125 (§>51@f indicated
that Hawk Meadow was using a “multisensory” approach based on the “Gittmgtham”
model in teaching its students. (C.R. 126.) Ms. Castle clarifisdglber testimony that the
school followed the “Sequential English Education” (SEE) approach, which wasflsgéci
designed to help students with reading and writing difficulties.” (C.R. 15Re) also testified at
the hearing that the recommendations Dr. Braniecki had made as part of herevalass
implemented in the course of instruction that A.A. received. (C.R. 160.)

Ms. Graff saw a difference in A.A.’s view of school: he was excited to share whets
doing at Hawk Meadow. (C.R. 126.) He also confided in her about some of the bullying he

experienced at Woodglen. (C.R6.) Overall, she observed A.A. make slow upward progress
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despite continuing to struggle. (C.R6.) Ms. Castle testified thathen A.A. entered Hawk
Meadowasa fifth grader, he was only reading at a second or third grade level; ye¢, tane of
the hearing, A.A. had advanced to a fifth grade level and was interpretsagpas (C.RL57.)
I. IESP Formulation, Annual IEP Review, and Re-evaluation of A.A.

On Decenber 17, 2012 and again on April 9, 2013 for fifth and sixth grades respectively,
CSE meetings were convened by Arlington for A.A. and individual education sepléaces
(“IESP”) were developed which maintained A.A.’s OHI classification and geal/limited
services. (C.R4898-4907 (RRQ) (providing consultant teacher services three times per year for
one hear each session); C.R. 4818-28 (P-L) (increasing the consultant teacbes sefour
times per year and adding small group occupational therapy once a weekyonihutes).) At
the hearing, Ms. Grant reviewed the IESPs prepared by Arlington and opindtethatwices to
be provided would have been insufficient for A.A. to progress. (C.R. 84 (noting the amount of
consultant teacher servicesl not comply with the state’s minimum requirements).)

At the District’s annual review for the 2013-2014 school year, held on June 19, 2013, the
District’'s recommendations for A.A.’s IEP remained largely the sam&R. {{0-71;C.R.5095-
5105 (D-41) (adding 45 minutes per day of a five student resource room).) Plaintiff,enpwe
expressed her desire for A.A. to be placed in the mainstream at the Dnsériietshion that
addressed his dyslexia. (C.R. 71.) The parties agreed to condustauaion of A.A.
(C.R.71.) Mr. Fucci indicated he had first learned of Dr. Braniecki’s report around th@tim
this meeting. (C.R94.)

Mr. Fucci testified at the hearing that he believed the program recommended @S E
was “appropriate” based on thdormation available to the CSE at that time. (QR) In

contrast, Ms. Graff testified that the IEP was deficient because it did notipraviappropriate

14



amount of time for a Wilsebased reading program. (C.R. 124 (Graff).) Moreover, the
commens attached to the IEP indicated that the CSE did not have sufficient information to
develop an IEP for A.A. and that “[a] meeting for the development of a 2013-14 IBkewil
arranged.” (C.R5095-5105 (D-41).) Bspite multiple requests made by the District, the
documentary evidence suggests that Plaintiff did not provide a releasanglfowinformation
regarding A.A.’s progress at Hawk Meadow to be sent to the District unghithef the school
year. (C.R69, 72, 97; C.R. 4804 (P{Hawk Meadow ¢ the District dated June 19, 2013),
4927 (PZZ) (same), 4896 (®O0O) (Arlington to the District also dated June 19, 2013), 4926 (P-
YY) (same), 4928 (P-AAA) (same), 4798 (P-C) (Arlington to Hawk Meadow and thadDistr
dated September 20, 2018ge alsdC.R.92-93, 95 (Fucci); C.R. 5108-09 @2»A) (Hawk
Meadow and Arlington to the District).).

Ms. Avecilla, a school psychologist employed by the District, was asked to cahduct
re-evaluation of A.A. on June 20, 2013. (CIRO (Avecilla).) Ms. Avecillagceived a copy of
the Braniecki report from Plaintiff prior to conducting her evaluation of A.A. (C.R. 1After
conducting the re-evaluation, however, Ms. Avecilla did not share her result$e/@SE
because she was missing an updated social yiston Plaintiff. (C.R.112.)

Although the CSE did not have access to Ms. Avecilla’s evaluation when it made its
decisions, Ms. Grant compared it to Dr. Braniecki’s report during the hearing and tpabe
A.A. had generally declinedwhich was to be expged given his drastic decline in reading
comprehension (&8percentile to 37 percentile). (C.R85;see alsaC.R.111-12 (Avecilla)
(testifying regarding general decrease in standardized testing sudresréevaluation, but

noting A.A.’s word reading had increased from th&"3@ 50" percentile).) Notably, however,
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Dr. Braniecki opined at the hearing that the decline “may or may not” be aoksuh.’s
attendance at Hawk Meadow. (C.R. 140.)
ii. Renewed Rejection of the District's IEP

A.A.’s parents delivered a letter to the District on August 26, 2013 informing if,agai
that they intended to place him in a nonpublic school at public expense. (C.R. 5142 (D-50).).
The District also definitivelyeceived a copy of Dr. Braniecki’s evaluation ep&mber 2013,
after Plaintiff provided a release allowing Dr. Braniecki to share itR.(ZL, see alscC.R.94
(Fucci indicating he was aware of the Braniecki evaluation at the June CSEgngetin

A CSE meeting was scheduled to convene on September 18, 2013 to review the
recommended IEP and results of Ms. Avecilla’s evaluation. This meetisgancelled by
Plaintiff and rescheduled for October 9, 2013. (C.R. 5152-60 (D-55%A p-Ultimately,
Plaintiff decided not to attend a CSE meeting, and instead, through her attorneydddra
Due Process Hearing by letter dated September 27, ZC1R.5265 (IHO Ex.3)). That
demandwas followed by a resolution meetingeld on October 29, 2013 (C.R. 5183-87 (D-66)),
where o resolution was reached.

f. 2013-2014: Sixth Grade at Hawk Meadow

During his sixth grade year at Hawk Meadow, A.A. was in an upper elementaiy gr
with a total of nine students. (C.R. 149.) He was the only student that would have been
categorized as a sixth grader, or midsitdooler, Bsed on his age. (C.R. 151¥ forthe other
students in A.A.’s class, two others had behavioral issues, one had dyslexia, and adother ha
language delays and attentional issties remaining students had no noted academic or
behavioral issues. (C.R. 169 (concluding this information conflictedthgticlasgprofile); but

seeC.R.5261 (D-91), 4962-63 (R} (listing nine students in total, four witlut classifications,
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two with behavioral issuegne with a learning disabilitpne with a “speech or language
impairment,”and A.A.).) Ms. Castle testified thalawk Meadow is registered to provide
education through the middle school level with the Montessori Society,ibutotrecognized
as such by New York State and the founders have no middle school training. (C.R. 166.)

Over the course of this year, A.A. became more comfortable with his independent
workstation—the desk in the small room. (C.R. 156.) He spent approxirtvatelljirds of his
morning period (2 of 3 hours) seated at the desk. (C.R. 156.) While at the desk, he received
instruction from a teacher for about 45 minutes. (C.R. 156.) In the afternoon session, which
lasted 1.5 hours, he worked at the desk indegrathdfor half thattime. (C.R.156.)

Though he was resistant, he also participated in occupation therapy, starting inténe wi
or spring of this year, as recommended and provided by the Arlington schaot dspart of its
IESP. (C.R. 158-60.) The IESP did not, however, contain any reading, math, or writing goals
despite A.A.’s below grade level functioning in those areas. (C.R. 173.)

Plaintiff testified that it was not until this year that she witnessed social, emotaaodal,
academic growth &m A.A.’s placement at Hawk Meadow. (C.R. 163 (she indicated the first
year was difficult for him).) Ms. Castle reviewed the November 2013 progress fieom this
year, and testified that it showed some regression but also improved confidence. (C.R. 170;
C.R.4788 (P-B) (progress report prepared by Ms. Ryan and three others).) When asked to
compare the report from the end of the previous year (C.R. 480§ (®th theNovember

report, she noted some progress amdimber of areas where his progress decreased. (CLR.

17



B. IHO & SRO Decisions

As a result of Plaintiff's September 27, 2013 due process demand, an impartiad hearin
was conducted over the course of 18 days between January 13, 2014 and July 16, 2014—during
the second half of A.A.’s sixthrgde year. Plaintiff was represented by counsel at the hearing.

On September 8, 2014, the independent hearing officer issued a 191-page decisiongcohsist
findings of fact and conclusions of lawSde generallyHO Opinion (C.R. 23-239).)

Ultimately, the IHO denied Plaintiff's application for full reimbursement and prospective
payment for tuition, related expenses, and transportation to and from Hawk Meadoev for t
2012-2013, 2013-2014, and 2014-2015 school years; and denied reimbursement for various other
expenses sought by Plaintiff including compensatory services for the 2011-2012yseool
(C.R.236-37.) Specifically, the IHO concluded:RAlpnintiff's claims relating to the 2032012
school year (fourth grade) were time-barredh2)Distri¢ offered the student an appropriate
education for the 2012013 school year (fifth grade), B)e District failed to offer the student
such an education for the 2013-2014 school year (sixth grade), blaavk)Meadow was,
nevertheless, not an appropriateernative placement.SéegenerallylHO Opinion at 146-51,

155-64, 164-69, and 169-80.)

Plaintiff sought review of the IHO’s decision, and, on November 14, 2014, the State
Review Officer (“SRO”) affirmed the decision and denied the District'ssappel challenging
the IHO’s determination that #)e District was required to prepare an IEP for the 2013-2014
school year and liphe District’'s IEP for that year did not provide a free and appropriate public

education. (C.R. 291-335.) This action ensued.
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I. Procedural History

Plaintiff filed her complaint in this matter on March 12, 2015. (ECF No. 2.) She
subsequently amended the complaint twice, first on June 9, 2015 (ECF No. 6), and again on
December 31, 2015the operative complaint in this actio(Compl., ECF No29.) The District
Defendants answered on January 29, 2016. (ECF No. 35.)

The Department moved to dismiss the complaint with regard to any claims asserted
against the state education department (ECPBR):® while the District Defendants moador
summary judgment (ECF N62).

LEGAL STANDARDS

Legal Framework of the IDEA*

The“purpose” of thdndividuals with Disabilities Education Act “is ‘to ensure that all
children with disabilities have available to them a free appropriate publiat@u¢ T.K. v.
N.Y.C Dep't of Educ.810 F.3d 869, 875 (2d Cir. 2016) (quoting 20 U.S.C. § 1400(d)(1)(A)
As the Second Circuit has recently described it, this means “an educationttikebduce
progress, not regression,” and one that ‘afford[s] the student with an opportunity draater t
mere trivial advancement.’Td. (quotingM.O. v. N.Y.C. Dep’of Educ, 793 F.3d 236, 239 (2d
Cir. 2015));accord Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist.,RB71S. Ct. 988,
1001 (2017) (“a student offered an educational program providing ‘merely moréethan

minimis progress from year to year caarllly be said to have been offered an education at all”).

13 The Deparnent’s motion to dismiss was fully briefed as of April 19, 2016. (See D't Dismiss,
ECF No.38; Dep't Mem. in Supp. Mot. (“Dep't Mem.”), ECF N40; Decl. Mark E. Klein in Supp. Mot. (“Klein
Decl.”), ECF No0.39; Pls. Opp’'n to Dep’t Mot. (“Pls. Opp'’), ECF No0s.45-51 & 55; Dep'’t Reply to Pls. Opp’'n
Il (“Dep’t Reply”), ECF N0.43.)

1 The IDEA was amended by the IDEIA in 2008ee E.M. v. N.Y. City Dep’t of EduU€58 F.3d 442, 445
n.1 (2d Cir. 2014)

19



“The ‘centerpiece’ of the IDEA and its principal mechanism for achievinggtias is the
IEP.” T.K, 810 F.3d a875. “The IEP is the means by which special education and related
services are ‘ibored to the unique needs’ of a particular chilé&Ehdrew F, 137 S. Ct. at 994
(quotingBoard of Ed. of Hendrick Hudson Central School Dist., Westchester Cty. v. Réb3ey
U.S. 176, 181 (1982)). The IDEA imposes upon school districts the duty to seek out children
with a disability and ensure that they receive the special education servicasede 20 USC
8§ 1412(a)(3); 34 C.F.R. 8 300.111 (a)(1)d@rest Grove Sch. Dist. v. T,A57 U.S. 230, 245
(2009). Similarly, “an educational agency must issue an IEP for a residéhtigg&hild, even
if that child has been enrolled in a private school outside the boundaries of the schotl distri
Doe v. E. Lyme Bd. of Edu@90 F.3d 440, 451 (2d Cir. 2015). And, “an IEP must be drafted in
complian@ with a detailed set of procedureg&hdrew F, 137 S. Ct. a®94 (citing 20 U.S.C.
§1414(d)(1)(B)).

“The IDEA requires that every IEP include ‘a statement of the child’s présess of
academic achievement and functional performance,” describe ‘how the chiabditlisaffects
the child’s involvement and progress in the general education curriculum,” and set out
‘measurable annual goals, including academic and functional goals,’ aiibng ‘\description of
how the child’s progress toward meeting’ those goals will be gauddd(tjuoting 20 U.S.C.
881414(d)(1)(A)()(IH(1). It “must also describe the ‘special education and related
services. . . that will be provided’ so that the child may ‘advance appropriately towandidtai
the annual goals’ and, when possible, ‘be involved in and make progress in the general education
curriculum.™ 1d. (quoting §1414(d)(1)(A)()(IV)).

In addition to providing an education likely to produce progress, tailored to the unique

needs of the child, the program must be offered in the least restrictive envitord).S.C.

20



§ 1412 (a)(5)(A); N.Y. Comp. Codes & Regs. §8200.1(cc), 200.6(alyee C.W.L. & E.L. v.
Pelham Union Free Sch. Distl49 F. Supp. 3d 451, 467-68 (S.D.N.Y. 2015) (quating/. ex
rel. S\W. v. N.Y.C. Dep't of EAu@25 F.3d 131, 145 (2d Cir. 20)3dne of the IDEA’s goals is
“to provide disabled children with a public education ‘while protecting them from being
inappropriately sequestered in a speedlication classroom™). “[A] disabled student’s least
restrictive environment refers to the least restrictive educational settiagteon withthat
student’s needsiotthe least restrictive setting that the school district chooses to make
available.” T.M. ex rel. A.M. v. Cornwall Cent. Sch. Dist52 F.3d 145, 161 (2d Cir. 2014)
(emphasis added and citation omitted). “This requirereaptesses a strong preference for
children with disabilities to be educated, to the maximum extent appropriate, togigthneir
non-disabled peers.’1d. (quotingWalczak v. Florida Union Free Sch. Djst42 F.3d 119, 122
(2d Cir. 1998) (internalquotation marks omitted in original).

“Where the IEP is substantively deficient, parents may unilaterallyt iejadavor of
sending their child to private school and seek tuition reimbursement from the St#te.810
F.3d at 875. A school district will be required to reimburse parents for expendituresomade f
private school placement, if the services offered the student by the sdtdot dre inadequate
or inappropriate.See Florence Cty. Sch. Dist. Four v. Carter ex rel. CaB&0 U.S. 7, 13-16
(1993);Sch. Comm. of the Town of Burlington, Mass. v. Dep’t of Educ. of M&4sU.S. 359,
369-70 (1985). Following thBurlingtonCartertest, once a court determines that a child has
been denied an appropriate educational opportunity byuthlecschool district, the remaining
considerations are “whether the parents’ private placement is appropriate tidlseneleds”
and the balance of the equitigS.F. ex rel. R.F. v. N.Y.C. Dep’t of Edu¢46 F.3d 68, 73 (2d

Cir. 2014).
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“Generally, ‘the same considerations and criteria that apply in deternwhiether the
School District’s placement is appropriate should be considered in determining the
appropriateness of the parents’ placement’; accordingly, the private plataenrs be
‘reasonablycalculated to enable the child to receive educational benefim& 790 F.3cat451
(citation omitted). “Under New York law, ‘the [school district] bears the burdestablishing
the validity of the IEP, while the parents bear the burden of establishing the aqermgss of
the private placement.”T.K., 810 F.3d at 875 (quoting.F., 746 F.3d at 76 (citing N.Y. Educ.
Law §4404(1)(c)))*®
. Exhaustion Under (and Alternatives to) the IDEA

When a plaintiff initiates an action that “seek[s] relief for the denial of a Hrel
appropriate public education],” which is “the only ‘relief’ the IDEA makesikable,”” she must
follow the IDEA’s exhaustion procedures regardless of whether the acfitedisunder the
ADA, the Rehabilitation Act, or similar laws[.]Fry v. Napoleon Cmty. S¢i1.37 S. Ct. 743,
752 (2017). “[I]n determining whether a suit indeed ‘seeks’ relief for such a deo@alrta
should look to the substance, or gravamémhe plaintiff's complaint.” Id. “[I]f, in a suit
brought under a different statute, the remedy sought” is not covered by the IDEA, “the
exhaustion of the IDEA’s procedures is not requirdd."at 754 (“After all, the plaintiff could
not get any reéf from those procedures: A hearing officer, [lacking the power to order any

relief], would have to send her away empty-handed.”).

15 “It remains an open guestion whether states may deviate from the $lifsult rule, as New York
does, by placing the initial burden on the school boaREYes ex rel. R.P. v. N.Y. City Dep't of Ed@60 F.3d
211, 219 (2d Cir. 2014) (citingchaffer ex rel. Schaffer v. Wea@6 U.S. 49, 568 (2005)) (“the Supreme Court
has interpreted the statute to place the burden of challenging an IEP onythwipgimg the challenge”).

22



II. Standard of Review

In IDEA actions, district courts follow a procedure that is in substance an dggrealn
administrativedetermination, not a traditional summary judgment analysis. Thus, the usual
summary judgment considerations, of whether material factual disputesaexisgt employed,;
rather, the court “must engage in an independent review of the administratikceaned make a
determination based upon a preponderance of the evideneir{fison v. Bd. of Educ. of the
Oneonta City Sch. Dist773 F.3d 372, 385-86 (2d Cir. 2014) (internal quotations and citations
omitted). That independent review, however, is ndheut significant limitations. “The role of
the federal courts in reviewing state education decisions under the IDEAUmsCribed.”
C.F., 746 F.3d at7. The standard of review “requires a more critical appraisal of the agency
determination than céa-error review but nevertheless falls well short of compliet@ovo
review.” Id. at 77 (quotingM.H. v. N.Y.C. Dep’'t of Edud685 F.3d 217, 244 (2d Cir. 2012)).
The SRO has special expertise in educational matters involving the IDEA adedig®ons,
when “thorough and well reasoned,” are entitled to defereficé.v. N.Y.C. Dep’t of Edy&84
F.3d 412, 419 (2d Cir. 2009).

Under this deferential review, “[w]here the IHO and SRO disagree,” a fexmralwill
“defer to the reasoned conclusionsit# SRO as the final state administrative determination.”
C.F., 746 F.3d at 77 (citation omitted). “However, where the SRO’s determinations are
insufficiently reasoned to merit deference,” or when “considering aa rsstureached by the
SRO,” the reviewng court “should defer to the IHO’s analysidd. (citation omitted). “District
courts are not to make subjective credibility assessments, and cannot choosa bewews

of conflicting experts on controversial issues of educational policy in dioettadiction of the
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opinions of state administrative officers who had heard the same evidénhé¢¢,”685 F.3d
at 240 (alterations and internal quotation marks omitted).
DISCUSSION

Plaintiff's claims can be categorized either as falling within the aofbite IDEA,i.e.
seeking relief from the denial of a free and appropriate public educatiasctaims seeking
relief for other, potentially related, discrimination pursuant to the ADA, R&gation 1983.
The Court first addresses her IDEA claims, as they reprdsemajority of the issues presented.
l. IDEA Claims

Plaintiff's IDEA claims are only properly asserted against the Distiete@dants®
Furthermore, this Court can only review claims that are exhausted, mdasyngdre brought to
the state agency for itonsideration. In New York, a plaintiff must engage in the state’s “two-
tier administrative system for review of IEPs”: firshe must seek review by an independent
hearing officer; and seconshe mustppeal any adverse result to a state review offiSee
Cave v. E. Meadow Union Free Sch. DiSl4 F.3d 240, 245 (2d Cir. 2008ge also B.C. ex
rel. B.M. v. Pine Plains Cent. Sch. Dj€71 F. Supp. 2d 356, 365 (S.D.N.Y. 2013) (“a
plaintiff’s failure to satisfy the IDEA’s exhaustion requirement degs the Court of subject

matter jurisdiction”);Myslow v. New Milford Sch. DistNo. 03 Civ. 496 (MRK), 2006 WL

16 The District’s receipt of federal funding allows it to be sued in federat codler the statute, but the
State Edcation Departmentwhich is not responsible for the d&yrday formulation of students’ IERsis not the
proper party to a suit challenging an administrative determination as tofficeeacy of the IEPs provided by the
local education agencyseeY.D.v. N.Y.C. Dep't of Educ, No. 14Civ. 1137(LTS), 2016 WL 698139, &b
(S.D.N.Y. Feb. 19, 2014¥iting 8 N.Y. Comp. Codes R& Regs §279.1(c)(1) (prohibiting the SED from
appearing as a party before a State Review OfjicgE. v. Chappaqua Cent. Sdbist, No. 14 Gv. 3295(NSR),
2015 WL 4934535, a7 (S.D.N.Y. Aug. 17, 2015{the Department is not“proper or necessary pajtfciting
B.J.S. v. State Educ. Dep't/Univ. of N.&9 F. Supp. 2d 586, 6@ (W.D.N.Y. 2010)(the “State Department of
Education may not be sued as a defendant to an IDEA action brought puos8ia#15(i)(2)(A)’) (collecting
cases))El Paso Indep. Sch. Dist. v. Richard B67 F. Supp. 2d 918, 935 (W.D. Tex. 2008yngress
“condition[ed] ‘a state’s receipt of fedetBIEA funds on its consent to suit under that Act,” allowing “an
individual [to] hale a school district, as a subdivision of the state, intodiectauirt.”) (internal citation omitted).
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473735, at *12 (D. Conn. Feb. 28, 2006) (only IDEA claims related to an IHO’s explicit
findings, appealed to the SRO as necessary, are ajgebpexhausted).

Thus, any IDEA claims not fairly encompassed by the initial due processg hatve not
been exhausted and cannot be considered; the same holds true for adverse findingshreade by t
hearing officer that are not appealed to the SB&aM.O., 793 F.3chat 245 (challenges not
made in due process complaint were not cognizable on re\BeM);v. N.Y.C. Dep’t of Educ.
No. 12 Civ. 3247 (JMF), 2013 WL 1972144, at *5 (S.D.N.Y. May 14, 2Cdf8}|, 569 F. App’x
57 (2d Cir. 2014)"A district court [] may only review issues raised in a plaintiff's due process
complaint”);see, e.g.P. v. Greenwich Bd. of Edy@29 F. Supp. 2d 40, 50 (D. Conn. 2013)
(child-find claims were not exhausted because they were not a part of plainiii®éé’dne
process requestyee als@ N.Y. Comp. Codes R. & Regs. 8§ 200.5())(5)(v) (“The decision of the
impartial hearing officer shall be binding upon both parties unless appealed tattheeSew
officer”); C.H. v. Goshen Cent. Sch. Djsto. 11 Civ. 6933 (CS), 2013 WL 1285387, at *10
(S.D.N.Y. Mar. 28, 2013) (“this Court has the power to decide only those issues . . . not waived
by failing to appeal or crossppeal to the SRO an adverse finding by the IHO”).

Comparing the appeal to and decision by the SRO with the IHO’s decision in regponse t
Plaintiff’'s due process request, it is apparent that thergnigge fully exhausted issues:
1) whether A.A. can assert claims relating to the period of time prior to theZ2dB®school
year or whether those claims arad-barred, 2) whether A.A. received an appropriate
educational opportunity during the 2012-2013 and 2013-206ldol yeas, and 3) whether his
unilateralplacement at Hawk Meadow beginning in the 2012-2013 schoolvwssaappropriate
(CompareC.R.5265-73 {1-2, 7-9.13-6, 9-16 & 7 17), with C.R. 10 (11 1-2713-7, 1 8))

These are the only IDEA claimsipe for review, over which this Court has jurisdiction.
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a. Timeliness of the pre2012-2013 school year claims

“[A]n IDEA claim accrues when the pl&iff knows or has reason to know of the injury
that is the basis of the actionSomoza v. N.Y.C. Dep’t of Edu838 F.3d 106, 116 (2d Cir.
2008) (citingM.D. v. Southington Bd. of Edu834 F.3d 217, 221 (2d Cir. 2003)). Once a claim
accrues, a platiff has two years to act or risk the claim becoming tbaeed. See20 U.S.C.
8 1415(b)(6)(B) (a plaintiff must have “[a]n opportunity . . . to present a complaint . . . which
sets forth an alleged violation that occurred not more than 2 years lefataté the parent or
public agency knew or should have known about the alleged action that forms the basis of the
complaint”); 20 U.S.C. 8§ 1415(f)(3)(C) (“A parent or agency shall request an iaighrée
process hearing within 2 years of the date the parent or agency knew or should have known
about the alleged action that forms the basis of the complaint”). Plaintiff tedwedue process
hearing on September 27, 2013. Therefore, any claims of which she should have been aware
predating September 2721 are barred by the statute of limitations

While claims relating to #1IEPs and the educational services providedfAr’s fifth
and sixth gradgears are certainly timely, Plaintiff, as part of her due process complaint, also
sought review of the services provided prior to and during the 2011-2012 schodPlzeatiff
argued below,qdeeC.R.247-48), that she could not be “charged with knowledge of the District’s
classifcation error at a time when [she] believed, erroneously, that the District had/eevall
relevant records and made a determination based on all records,” and argued “the prope
measuring date is no earlier than May 11, 2012, the date of the annaal vawen [Plaintiff]

expressed concerns to the CSE about A.A.’s lack of progrdss.4t274) The SRO, however,

" The IEP for A.A.’s 20122013 school year was prepared May 11, 28i@the IEP for A.A.’s 2013
2014 school year was prepared June 19, 2013
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concluded that “[tlhe hearing record support[ed] the IHO’s determination thgtaiiéd find
claim accrued no later than April 13, 201@ date the CSE determined the student was eligible
for special education services as a student with an otherfmaakdirment.” (C.R13.) The
SRO also determined that “the parents were aware in July 2010, at the latéisg shadent had
received aliagnosis of dyslexia” which was “the basis for the parents’ claim thathke ln¢alth
impairment classification was inappropriate[.]” (CIR.)8

This Court, viewing the timeline similarly, concurs with this portion of the SRO’s
analysis. Based on the facts established at the independent hearing, this Court concludes that
Plaintiff became aware of a number of potential issues with A.A.’s educatippattunities
during the build up to the April 2010 and April 2011 CSE meeting®aning that those ctas
accrued before September 27, 2011 and arelisned.

First, despite “extensive” discussions with Woodglen's psychologist about having A.A.
evaluated for special education services beginning as early as theg@®8chool year,
Plaintiff was hesitanto engage in that proce¥5.The school, therefore, offered RTI services to
A.A. to support his educational needs, rather than a special education referral, dyaterits
resistance to moving forward with the evaluation procéSsR.53; C.R. 87 Grant); C.R.102

(Mahoney).) SecondPlaintiff was aware of and voiced her concerns to A.A.’s placement in a

8 The SRO also agreed with “the IHO’s determination that even if the othéin-lmaphirment
classification were not the most appropriate, it did not compromissutient’s righto an appropriate education,
significantly impede the parents’ opportunity to participate in theldpueent of the IEP, or cause a deprivation of
educational benefits.” (C.R5.) The Court need not consider this latter conclusion during the pplesiosl stale.

19 “Under the IDEA, each state receiving federal funds must ‘hafve] in gftdicies and procedures,’ by
which it will identify, locate, and evaluate ‘[a]ll children with disabilitieside®y in the state’ to determine whether
these childremequire special education and related servic&¢.A. v. Hendrick Hudson Cent. Sch. Digt9 F.
Supp. 3d 421, 456 (S.D.N.Y. 2016) (quoting 20 U.S.C482(a) and §412(a)(3)(A)). This is commonly referred
to as a District's “childfind” obligation. “When a school board violates [this] obligation by malating a child
suspected of being disabled, it necessarily fails to provide that seu@&RE.” Id. (quotingGreenwich Bd. of
Educ. v. G.M.No. 13 Civ. 235, 2016 WL 3512120,*8t(D. Conn. June 22, 2016)).
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special education classroom: although she consented to the initiation of speciaberduca
services for A.Aduring the 2009-2010 school yg&r.R 5025 (D-16)), she noted her objection
to his “segregation” from the “mainstream population.” (C.R.s&g;alsdC.R.3099-3101
(Avaras).¥° Third, Plaintiff was also aware of any issues regarding the classificatien
A.A. and whether the IEP enapassed all of his potential disabilities. A.A. was classified that
yearas OHlI, rather than learning disabled, basedoARHD diagnosis provided to the C®ly
Plaintiff (C.R. 5015 (D13)); yet—because she questionedtttliagnosis—she also possessad
of July 7, 2010, the conflicting opinion of Dr. Roseman, diagnosing A.A. as hinwerclia
dyslexiaand attention deficit disorder (ADD). (C.R. 4880 ¢&C).)

Finally, Plaintiff was aware thaioneof her concerns with the IEP developed for A.A.
were addressed when the annual review meeting was held in April 2011 to devéiki flois
the next academic year (202012). At the meeting, the CSE recommengederally the same
programs that were in place in April 2010. Moreover, the IEP no longer included consultant
teacher services. (C.R. 5036-45 (D-20).) Plaintiff participated in the meetingpiskd her
disagreement with A.A.’s placement in the special education classmodrner concern thae
was not progressing, and, although she specifically requested his return tantteciaua
general education classroom, the CSE members denied that requesB1@1-R5 (Avaras).)

This final instance serves as the most comprehensive example of her awareness of all of

the District’s alleged failings up to that point: when the Distrigbtplemented the OHbased

20 After the RTI meetingA.A. spent the vast majority of his time anselfcontained special education
class (C.R.123 (Graff).) When hose services were formalized during the April 13, 2010 CSE me#iaty
placement became part of AIAIEP for the next school year.

Plaintiff finds support in her objections to A.A.’s placement in theigpeducation classroom from Ms.
Graff, who, although she did not attend the CSE meeting, believechéetled a “multisensory” program to
support hé reading instruction and felt that he needed to socialize with childnemlatel. (C.R12224.) She
independently concluded that the program recommended by the Distsictavappropriate. (C.R24.) But, Ms.
Graff never voiced these concerns because there were no other choices availRbIE24(L.
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IEP for the 2011-2012 school year in April 2011 without adjusting A.A.’s placement in the
special education classroom, his classificatiorihe services provided, Plaintiff knew or should
have known that he was—in her view—inappropriately sequestered away from higeaainst
peers in a setting that was not tailored to address his potential dyslexia. sSdlsovaore than
aware of any potéial claim that the District had failed in its chifohd obligations at that
point2! Therefore, the Court must agree with the SROtthege claims are tirdgarred.

Plaintiff was aware of all of these issues more than two years prior toitheapwhich
she filed her due process complahfThere are no issues related to this determination that
require additional discoveryCf. K.C. v. Chappaqua Cent. Sch. Disto. 16 Civ. 3138 (KMK),

2017 WL 2417019, at *9 (S.D.N.Y. June 2, 2017) (because plaiatitiged that aspects of their

2! Thoughan educational agency “cannot abdicate itsrafftive duties under the IDEAAnchorage Sch.
Dist. v. M.P, 689 F.3d 1047, 10556 (9th Cir. 2012]citation omitted), “[w]hen parents waive their chgdight to
services, school distrietmay not override their wishesFitzgerald v. Camdenton-R Sch. Dist, 439 F.3d 773,
775 (8th Cir. 2006) The record amply supports the conclusion that thstridt was attempting to fulfill its child
find obligations and met with some, perhaps understandabléaresisrom Plaintiff to initiating the special
education referral procesSeeW.A, 219 F. Supp. 3dt456-57 (“a states child find duty is triggred when it has
reason to suspect that special education services may be neadedess the disability”) (citation omitte®);M. v.
N. Colonie Cent. Sch. Dis®54 F. Supp. 2d 102, 118 (N.D.N.Y. 2013) (“if a parent refuses to consent exeiyet r
of special education and related services, or fails to respond to a requeside puah consent, ‘the local
educational agency shall not be considered to be in violation™ of its oblhgatio

22 Plaintiff cannot rely on the exceptions to the statutiémifations,see20 U.S.C. 81415(f)(3)(D)
(involving either specific misrepresentations or withholding gfineed information by the District), given her
ostensible receipt of a procedural safeguards notice and parental guide tub&avprocess as early as February
2010 and receipt of multiple noticesadvising her of her procedure rightSeg, e.g.C.R.4988 (D4) (letter dated
February 9, 2010 from the District to Plaintiff regarding “the iinfation that [she] need[ed] to refer [her] sbto[
the Committee on Special Education (CSE) to determine if he is a studeatdigtbility”); C.R.5010 (D9) (letter
dated March 18, 2010 from the District to Plaintiff questioning if saeted to withdraw the referral to the CSE
and, again, enclasg the “Procedural Safeguards” and “Parent Guide”); 60R3 (D12) (notice dated April 7,
2010 regarding the initial eligibility determination meeting noting thainEff had previously received a
“Procedural Safeguards Notice” but could request another copy if needed)02IRDB16) (consent for the
initiation of special education services, dated April 13, 2010, wépeltifically indicated Plaintiff had “received a
copy of the Procedural Safeguards Notice that is required by the IndiwdtlaBisabilities Education Act
(IDEA)"); C.R. 4874 (RAA) (annual review notice dated March 27, 2012, noting that Plaintiff hexqusly
received a “Procedural Safeguards Notice” but could request another copy if n€Red$73 (RZ) (annual
review noticedated April 23, 2012, noting that Plaintiff had previously recetw&Hrocedural Safeguards Notice”
but could request another copy if needesk also Richard R567 F. Supp. 2d &45 (“When a local educational
agency delivers a copy of IDEA procedusafeguards to parents, the statutes of limitations for IDEA violations
commence without disturbance.”).

29



claims were not uncovered until the commencement of the hearing process, dis@sery w
needed to ascertain when the claims accrued). Because these issues accrued befber Septem
27, 2011 and indeed were crystalized by ApBil1 at the latest, the claims stemming from

before the 2012-2013 school year are stale.

b. Review of SRO Affirmance oflHO Decision Regarding the IEPs for A.A.’s
2012-2013 & 2013-2014 School Years and His Placement at Hawk Meadow

The Court, therefore, enges in a review of the properly exhausted and timely claims
considered by the IHO & SRO, which were in agreement, to determine whetlstate review
process is undeserving of deference—that is, whether those decisions arelagainst t
preponderance of ¢hevidence keeping in mind the state agencies’ special expertise in
educational matters. A review of the record indicates that the primary isghescase are
whether A.A. was placed in an inordinately restrictive and insufficienttyréa environment
while at Woodglen, and whether, given Plaintiff's view that he was not advancing and not
mainstreamed there, his placement at Hawk Meadow was an appropriate a#ter@atvalso
Compl. at 5-6, 8.)

i. Whether A.A. Was Offered a Free and Appropriate Public Education in
the Least Restrictive Environment During the 2012-2013 School Year

The IHO and SRO agreed that A.A. was offered an appropriate educational opportunity
for his fifth grade year(C.R.16-19 (SRO);,C.R.198-208 (IHO)) The District Defadants
unsurprisingly support this conclusion and argue that “the evidence presented [atitltgg hea
shows that the District accurately identified A.A.’s educational needs, andi@do&iA. with
appropriate special education services and supports to meet his n&ads.Mé¢m. atl5.)

“[T]he [IDEA] guarantees [] amppropriateeducation, not one that provides everything
that might be thought desirable by loving parent#/alczak 142 F.3d at 132 (internal quotation

marks and citation omitted) (emphaadded). As for the appropriateness of the education
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provided, “[tjhe IDEA demands . . . an educational program reasonably calculated to enable a
child to make progress appropriate in light of th[at] child’s circumstande&sdirew F, 137 S.
Ct.at1001. In considering the adequacy of the IEP developed for A.A.’s fifth gradenjeain (
was ultimately unilaterally rejected in favor of private placement at Hawk dleégke
C.R.5066 (D-29)),% certain facts established at the hearing are worth reitefadirey

First, A.A.’s IEP progress report and report card for his fourth grade year at Woodglen
indicated that he had achieved all of his IEP goals and made progress on his dveagibeal
development. (C.R. 5198-5203 (D-71), 5210-11 (D-74).) Moredhemotes attached to the
IEP developed for his fifth grade year indicated that he had “made wonderfudgsogr
reading, was in an advanced reading group, and noted progress based on his GRABDIErdssess
results?* which placed him in the average ratf§ Secongthe District indicated it never

received a copy of Dr. Roseman’s dyslexia diagnosis until the independengl@acess

23 A CSE meeting to discuss revising the IEP was held on September 28, 20R268(L There was no
finding made by the CSE as to whether the District’s program and theapradfered by Hawk Meadow were
comparable. (C.R. 90 (Fucci); C.R. 115 (Carlson) (indicating he had reawhedMs. Castle at Hawk Meadow to
learn about the school prior to the CSE meeting).)

24 A.A.’s Comprehension Composiseore moved from 4 to 5 (Stanines) based on a six percentile change.
His Total Test score stayed at 5 (Stanines) but also included a six gericendase (CompareC.R.5038 (D20)
(“Comprehension Composid (Stanines), 36 (Percentile)” arntbtal Test 5 (Stanines), 39 (Percenti)e)with
C.R.505455 (D-24) (“Comprehension Composib (Stanines), 42 (Percentile)” anibtal Test 5 (Stanines), 45
(Percentile)).)

“Stanine” scaling, or “STAndard NINE,” is commonly used in educatiorsdssnent anitivolves
dividing the normal distribution of particular test scores into nine intervisijries 1 through 9, with 1 being the
lowest, 9 being the highest, and 5 representing the aveBsgeRios v. Read80 F. Supp. 14, 23 (E.D.N.Y. 1978).

25 At the kearing, Ms. Grant opinedby comparing her initial evaluation with Dr. Branieckiishat A.A.
had made “huge” progress in reading comprehension (23rd percentile tee68thtpe), and “good growth” in
other areas which indicated the District was “closing the gaps.” (Q.R.She also indicated that even had the
scores remained constant it would have indicated growth, since the ¢elséssad on age and grade level. (C.R. 83.)
Thus, despite not having access to the Braniecki results, the other idgataipein by the District concurred with the
posthoc evaluation performed by Ms. Grant at the independent hearing. Thix@asiders this evidence,
particularly since it was introduced at the hearing bel@iv.G.B. ex rel. N.B. v. Tuxedo Union FreehSDist, 751
F. Supp. 2d 552, 555 (S.D.N.Y. 2018jf'd, 486 F. App’x 954 (2d Cir. 2012) (reviewing courts “generally accept
evidence that was not withheld in bad faith, is relevant, and does ngectnadministrative review into a trial de
novo”); 20 U.S.C. § 1415(i)(2)(C) (a reviewing court “shall hear additienaence at the request of a party”).
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began, (C.R. 89), and Dr. Braniecki’'s evaluation had not been completed at this point.
Consequently, the IEP developed for A.A.’s fifth grade year included only anl@dsifecation.
Third, at Plaintiff's request during the CSE annual review, the CSE added counselingssarvi
a small group, 30 minutes a week, to A.A.’s IEP to addreses&lém issues. (C.B4;
C.R.5052-5061 (D-29) see also T.K. v. New York City Dept. of Ed8&0 F.3d 869, 876 (2d
Cir. 2016) (assuming that “bullying of a student with a disability is an appremagisideration
in the development of an IEP and can result in the denial of a FAPE under the IDEA”).
Accepting that the District may not have had the benefit of the dyslexia disghes
primary consideration is whether A.A., who in the CSE’s estimation—confirmed by the
reviewing state agencieshad received an educational benefit and progressed in his plan of
study?® received his education in the least restrictive environment tailored to atidressque
needs. “[D]eterminations regarding the substantive adequacy of an IEP shatflurdbed more
weight than determinations conoerg whether the IEP was developed according to the proper
procedures” and “[d]ecisions involving a dispute over an appropriate educational megiyodol
should be afforded more deference than determinations concerning whether tedyedrav
objective indications of progressM.H., 685 F.3dat 244.
The instant disputes, which concern the substantive adequacy of the IEP and whether an

appropriate educational methodology in A.A.’s instruction, thus require greatezruafdo the

26 Plaintiff argued below thatrfothing in[A.A.’s] test result®r IEPs indicate[d] anything more than trivial
educational benefit” was provided bhetDistrict. (C.R.252.) Woodglen’s psychologist, however, testified that
students were advancing even when their scores remained constaye#ioto year, because the tests were
designed to measure graldeel achievement. In A.A.’s case, his GRADE results indicated a six piérdaorease
overall—and his comprehension score advanced from a below average to an average levelwthh@epsured
by Dr. Braniecki’'s evaluation-performed shortly after the IEP was developenhly serves to reinforce the
conclusion that A.A. had, thus, made progress. Ignoring the supeslassigned to his growth, there was clear
evidence of progress introduced at the hearing which supported thentHER®'s conclusion in that regard.
(C.R.17-18; C.R.206-07.) Nevertheless, despite A.A.’s progress, the question remhetker the services
provided to A.A. were properly designed to address his needs.
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IHO and SHO'’s specializechkwledge. Nevertheless, this Court’s review of the record,

providing appropriate deference to the thorough reasoning of the IHO and SRO, tiezalelyl

to a different conclusion. The Court agrees that A.A. progressed under thet'Bigtogram

and that the IEP offered for the 2012-2013 school year may have continued that progression; but
the Courtmust still consider whether hdacement in the 15:1 special education classroom for

the majority of his educational instruction was appropriate in 6ghts needs. The issue of

whether his environment was sufficiently integrated with non-disabled peeldressed during

this Court’s consideration of whether he was placed in the least restrictiversngnt.

1. Whether the District’'s program of instruction was
appropriately tailored to A.A.’s needs

This Court, affording a proper degree of deference, adopts the conclusion made by the
SRO that the District based the IEP for the 2012-2013 school year off ofequiffitiormation
that it had in its possessionSgeC.R. 16 (“concur[ring] with the IHO’s determination that the
CSE assessed the student in all areas of need and had sufficient informalatreatcadevelop
an IEP”).¥’ But the record reflects signifant disagreement as to whether A.A. was receiving
the “multi-sensory” program in a small class environment that his educators, evaluators, and
parents believed he required to advance.

Ms. Graff's testimony during the hearing is most critical to this determinai®she was

in the best position to assess his needs. She served as A.A.’s regular educhgoriégmcning

27 The SRO also concludehat the IEP did not need to account for the competing dyslexia diaghosis a
this time. (CR. 15 n.5 (assuming i thepurposes ofits] decision. .. that[all evaluationsjvere timely provided
to the district” since it would not impact the SRO’s opinion regardirg’é classification).) This Court finds that
conclusion hard to reconcile with the testimony provided at the heandged, if the CSE had access to the
Braniecki evaluation, which the SRO sggilly concluded it did not (C.RL8), then the adequacy of the program
provided in 20122013 would be in serious doubt, as discussfd when considering the 2042014 program
offering. Instead, the Court concludes the weight of the evidence ssityf@ofactual finding that the District did
not have any of the competing diagnoses in their possession until the neadtranrew.
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in the second grade, was familiar with him at the time he was evaluated for specadiced
services, and maintained an independent tutoring relationship with him once he left &oodg|
for Hawk Meadow. Ms. Graff testified at the hearing that during his seg@utd year, before
A.A. was referred for a special education evaluation, she provided him with spegtigading
instruction using aspects of the “Wilson program” in her general educatioroolass(C.R. 51,
see alsdC.R.116 (Graff).) Though she did not attend the CSE meeting held that year to evaluate
A.A., she believed he needed a “multisensory” program to support his reading iastructi
(C.R.122.) She also testified that she had been unable to provide a full \Wased-program
during his second-grade year. (C.R. 121.) Dr. Braniecki also “recommended instiuciuayht
a multisensory approach” coupled with “1:1 assistance [for A.A.] with his lepamd attention
issues,” concluding that “if his current placement was unable to meet those tlead$)¢ may
require an alternative placement.” (CIR3, 143-44.)

In considering whether the IEP “provide[d] for theewf appropriate special education
services,” the IHO noted that Dr. Braniecki's p@SE evaluation confirmed “special class
placements for ELA and math would be appropréstéong aghey addressed his needs in
reading and math and gave him speciakation support in writing.”(C.R.202-03 (emphasis
added).) Notably however, the concept of a multisensory approach—which the é+#€nhcefd
extensively in determining the inappropriateness of Hawk Meadow as amaglteplacement
and which Dr. Branida endorsed-is not mentioned during the IHO’s evaluation of the
adequacy of the 2012-2013 IEP. Nor did the IHO mention Ms. Graff’'s opinion regarding the
inadequacy of the services provided. Instead, in a later conclusion, the IHO reled on t
services AA. received across his multiple years at Woodglen, finding that “[t|he maede

showl[ed] that in prior academic years, [A.A.] was instructedusing the Wilson scientifically
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based, sequential multisensory methodology . . . and [that] there [wagHeace that the
District would not have continued to instruct him using scientificla#lged, sequential
multisensory methodologies for the 2012[-2013] school year, in line with Dr. Braniecki’s
recommendations.” (C.R. 225.)

The SRO, finding the IHO had considered the Braniecki evaluation in error, nevertheles
determined that “the May 2012 CSE [could not] be faulted for failing to follow the
recommendations contained in the [unavailable] report, such as the recommendation for a
‘multisensory approach to learning and 1:1 assistance.” (C.Ritilgy C.R.5114 (D-45)
at5124) Because the SRO concluded that “the focus of the inquiry is on the information that
was available to the May 2012 CSE at the time the May 2012 IEP was formulatksicoiinted
Braniecki’'s recommendation for a multisensory approach, finding “the IHOssneay
regarding the appropriateness of the recommended program’s ability to addfe's$ feeds
[was] otherwise sound [and] supported by the hearing recoBke(qR. 18;seealsoC.R.254
(Plaintiff's similar arguments below on this subject).)

A review of the IEP for that year notes a one hour and thirty minute ELA block in the
special education class to be provided daily, on a 15:1 basis, with no mention of the type of
program that would be implementedse€C.R.5059 (D-24).) As Plaintiff argued below: “Not
one evaluation, report, letter, email, report card, progress report, or IEP (otas®etion as
well, academic section, goals and objectives) contains any referdive tse of] a Wilson
program with A.A., to data pertaining to Wilson, or to progress A.A. made using Wilson.”
(C.R.251.) Although a “district ‘may not introduce testimony that a different teaching method,
not mentioned in the IEP, would have been used™ to support the validity of ai&.Py.

N.Y.C.Dept of Educ, 758 F.3d 442, 462 (2d Cir. 2014), the record evidence does support the
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idea that some sort of Wilsdrased program was generally used with A-Aand the extended
ELA time block would have allowed for that program to be used during the 2012-2013 school
year?® SeeE.W.K. ex rel. B.K. v. Bd. of Educ. of Chappaqua Cent. Sch, 884tF. Supp. 2d
39, 52-54 (S.D.N.Y. 2012) (IEP found to be adequate where plaintiffs argued student in question
needed a “multsensory approach such as Orton Gillingham” but evidence adduced at hearing
demonstrated CSE balanced student’s needs and provided “two 40—minute sessionsgof readin
instruction services per week at a 5:1 rati@9llecting caseskee also Matrejek v. Brewster
Cent. Sch. Dist471 F. Supp. 2d 415, 427 (S.D.N.Y. 20@&fyd, 293 F. App’'x 20 (2d Cir.
2008) (IEP for a dyslexic student was adequate, where student was “offeceallgplesigned
reading instruction in a small group settingngsihe Wilson Methodology,” though notably
only in 30 minute blocks, “testing accommodations and classroom modifications apprgpriate
his dyslexia, ADHD and lack of organizational skills”).

The 15:1 class setting, however, is antithetical to the Waggnoach. Ms. Graff noted
that one-on-one, direct instruction was necessary to make sure the method waddapiately
received. (C.R2585 (Graff) (“If you spell something wrong, you can’t practice it that. Wy
Dr. Braniecki’'s recommendation for 1:1 assistance, introduced at the hearingshdiste
Graff's testimony and opinion that the 15:1 special education classioo®was inadequate to
address A.A.’s reading issueSf. Matrejek 471 F. Supp. 2d at 427 (inclusion of small group
instructonwasone factor demonstrating adequacy of IHRW.K, 884 F. Supp. 2d at 52-54
(same); (C.R2585-86 (Graff) (“you need to have somebody who is there checking what you're

doing, delivering that type of lesson, following through with the Orton approach.”)). t&has

28 Ms. Graff specifically opined at the hearing that the time spent instguétifh. would not have been
appropriate for hiseeds (C.R258587), but it is unclear whether she was referring to the reduced ELA block
present in his 2023014 IEP or the longer period offered in his 2@A 3 IEP.
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inclusion in the special education classroom, A.A in fact received his Wilson timtruca
more appropriate 2:1 pull-out environment with Ms. Mahoney. (C.R. 1049-50 (“It was a full
Wilson model, with one other student, so it was just the three of us.”).) But the 15:1 rago of t
special education classroom would hatepermitted the level of direct interaction the
witnesses testified was required under Wilson. (C.R. 1060-61 (noting there were 15%student
the ELA special edutian class during A.A.’s second grade year).)

Thus,despite the fact th#.A. appears to have progressbd was nevertheless placed in
a progranthat was not tailored to his neeslgh a group of students too large to successfully
administer that progran.

2. Whether the District’s program of instruction was offered in the
least restrictive environment

The IDEA states a clear preference for mainstreaming students vatilitiss: “To the
maximum extent appropriate, children with disabilities, includingdodnm in public or private
institutions or other care facilities, are [to be] educated with children véhoaadisabled[.]” 20
U.S.C. § 1412(a)(5)(A). Thus, “the presumption in favor of mainstreaming [is] weighatstig
the importance of providing an appropriate education to [] students” with disabRitiex rel.
Mr. & Mrs. P. v. Newington Bd. of Ecb46 F.3d 111, 119 (2d Cir. 2008) (citation omitted), in
cases where “education in regular classescannot be achieved satisfactorily.” 20 U.S.C.

8 1412(a)(5)(A) (“only when the nature or severity of the disability of a childdls that

education in regular classes with the use of supplementary aids and services canh@&\vied

2% The IHO also focused on A.A.’s math instruction without recognitian his eduators did not feel
math was a particular area of concern at the time that his IEP was formuts¢et.R.1143 (Mahoney).) In fact,
the school psychologist noted that reading comprehension wa®#ernitical area because it impacted all other
subjeds. (C.R.88384 (Grant) (“[rleading [clomprehension [] is the single most importatiit][akchild needs to
progress in an educational setting”).)
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satisfactorily” is it appropriate to use “special classes, sepsacaooling, or other removal of
children with disabilities from the regular educational envitent”).

The decision by the IHO, affirmed by the SRO, that A.A. was placed in the least
restrictive environment is also against the weight of the testimbtiye school must aim to
minimize the restrictiveness of the student’s environment while also consitiegiegucational
benefits available in that environment, ‘seek[ing] an optimal result acrossdhe
requirements.” T.M,, 752 F.3dat 162 (quotingV.W.,, 725 F.3d at 145). To be sure, the District
witnesses uniformly indicated that more supports were needed for A.A. beyondltbet pul
sessions, or the RTI supports, put in place during his second grade year. But “[u]nD&Ahe
a disabled student’s least restrictive environment refers to the leastikestducational setting
consistent witlthat student’s needsot the least restrictive setting that the school district
chooses to make availabileld. at 163 (emphasis added).

The IHO cursorily addressed the CSE’s mainstreaming of A.A., noting thaStheNTs.
Graff, and Ms. Mahoney agreed he should receive as much mainstreaming as podsiida
finding “that the CSE’s recommendation for mainstreaming in the 2012[-28h8pl year was
appropriate.” (C.R. 206 (noting he receivethinstreaming in all subject areas other than ELA
and math”).) The SRO adopted this conclusion, finding the special education classroom
appropriate “due to the student'sad for special instruction in a smaller classroom

environment.” (C.R. 18%) Neither determination reflects the measured weight of the evidence.

30 The SRO also rejected Plaintiff's arguments below that A.A. was kepé ispecial education
classroonfor the méority of his day in contravention of the IEP, finding “the hearingprd d[id] not support a
finding that there was a material deviation from [his] IEPs.” (@R} Although Ms. Graffestified that after the
RTI meeting, A.A. spent only 3minutes per day in her classroermeaning he spent the vast majority of his time
in the special education classroom (CLR3 (Graff);seeC.R.2604)}—there were other slots in the day, including
gym, lunch, recess, and music, where he was present withaihstream studentsS€eC.R. 385651 (Avaras).)
The Court agrees with the SRO in this regard; the question remains, howketer it was appropriate for A.A. to
receive the majority of his educational instruction in the special educdissroom.
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Ms. Graff specifically testified that A.A. had no behagiassues (C.R239495 (“He
was not a behavior problem, ever.”), 2418) and that it “was a detriment for him” to e quille
of the mainstream. (C.R. 2469 (“he really, socially, could have thrived in the rmams}r)
Shefelt that A.A. needed to socialize with children at his level and that the neended
program was not appropriate. (C.R. 124.) But, she never voiced these concerns because, in her
view, there were no other choices available. (Q.Rl;see alsdC.R.3782 (Avaras) (“there were
no alternatives on the table”).) Indeed, A.A. voiced his own disappointment at the grthcem
his parents repeatedly. (C.B852(Avaras) (he hated school” after his placemgri052 (D24)
(IEP minutes note A.A.’s parents brought his “unhappiness in school” to the CSE'®ajtent

“In order to comply wth the LRE requirement,. . a school district must consider an
appropriate continuum of alternative placements, and then must offer the studerstthe lea
restrictive placement from that continuum that is appropriate for the studisatslitles.” T.M,,
752 F.3d at 163A.A. was placed in a selffontained classroom with no non-disabled students
(C.R.204-205;see alsd82 (Grant) (describing makeup of class))—and without the beneficial
social interactions he was accustomed to prior to his shift fnergeéneral education classroom
to the special education setting. Moreover, the IEP (C.R. 5052 (D-24)) provides noondicati
that the CSE considered the creation of sméigratedclassrooms, with disabled and non-
disabled students, in orderdocommodate the various reading issues encourtigred
Woodglen's students and A.A. in particul&8ee, e.gM.F. v. Irvington Union Free Sch. Dist.
719 F. Supp. 2d 302, 309 (S.D.N.Y. 2010) (student’s “educational program for the [upcoming]
school year \as changed from a salbntained setting to consultant teacher services because it
appeared to the school psychologistthat [his] ‘availability to learning was actually greater in

the larger classroom setting” and his “decoding problems were adequatetgsettiby the
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CSE’s recommendation to enroll [him] in a daily developmental reading cldss wa certified
reading specialist”).

Because the District did not consider an appropriate continuum of alternative@hdse
when it decided to place A.A. in the self-contained classroom, haatgdaced in the least
restrictive environment necessary to address his disabiliiesT.M., 752 F.3dat 162 (program
offerings found inadequate where “self-contained special education dassvath no
nondisabled students” placed the student “in a more restrictive educatiomg &ethis
[educational] program than his disability required3)B. ex rel. N.B. v. Tuxedo Union Free Sch.
Dist., 751 F. Supp. 2d 552, 575 (S.D.N.Y. 20H3jd, 486 F. App’x 954 (2d Cir. 2012) (no
evidence that “the CSE considered accommodating [the student’s] need for elassably
placing her in a small, integrated classroonThe District cannot skirt its obligations under the
IDEA by only providing two choices-educaibn is neithera onesize fits all propositiomor is it

simply binary.

Therefore, a preponderance of the evidence does not support the IHO and SRO'’s
determination that the 2012-2013 IEP would have provided A.A. with a free and appropriate
public education in the least restrictive environment.

ii. Whether A.A. Was Offered a Free and Appropriate Public Education in
the Least Restrictive Environment During the 2013-2014 School Year

The Court agrees with the SRO and IHO, though for additional reasons, that tret Distri
did not provide A.A. with an appropriate educational opportunity for the 2013-2014 school year.
The SRO adopted “the IHO’s determination that the June 2013 CSE kRdketknt evaluative
data to make a recommendation for the 2013-[2014] school year[.]” (C.R. 19.) Spgcitiall

IHO concluded that “the District had no access to educational records froknNsadow or
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Arlington upon which to . . base its recommeations for the 2013P014] school year.”
(C.R.212-23 (“the District had insufficient evaluations and information about the Student at the
time it met to recommend a program for the Student on June 19, 2013, and as such, the IEP does
not reflect the redts of recent evaluations and educational information to identify the Student’s
needs, rendering the IEP inappropriaté®).This Court concurs with that conclusion.

“A local educational agency’s duty to provide a FAPE is not ended by enrollment of a
resident child in a private school outside the distri@de, 790 F.3d at 45. Therefore, despite
his placement at Hawk Meadow, A.A. was entitled to an IEP designt ljistrict and
“reasonably calculated to enable [him] to make progress appropriate [to hisjsiances.”
Endrew F, 137 S. Ct. at 1001. The District's recommendations for A.A.’s IEP for 2013-2014
were largely the same as the prior year’'s IEP ané wet based on reports of his progress at
Hawk Meadow. (C.R. 70-71;.R.5095-5105 (D-41) (adding 45 minutes per day of a five
student resource room)An IEP based on stale information, without the benefarnyfrecent
educational progress metriosevaluations cannot be reasonably calculated to ensure
appropriate progressSee, e.gE.H. v. N.Y.C. Dep’'t of Educl64 F. Supp. 3d 539, 556
(S.D.N.Y. 2016) (“By using goals that were designed to expire by the time thed&®
implement them (for aull year thereafter), the DOE has not shown that the IEP was likely to
produce progress.”see alsda&ngwiller v. Pine Plains Cent. Sch. Djst10 F. Supp. 2d 236, 240
(S.D.N.Y. 2000) (noting that the IDEA requires the IEP to be “reviewed ancdesech school

year” (citing 20 U.S.C. § 1414(d))»nchorage Sch. Dist. v. M,/889 F.3d 1047, 1058 (9th Cir.

31 The IHO recognized “the District’position that the Parents interfered” with its ability to accumulate
new evaluative data, but concluded those were issues for the third prtbedarlington-Carter test—balancing of
the equities. (C.R213);see ao Anchorage Sch. Dist. v. M.B89 F.3d 1047, 10556 (9th Cir. 2012)
(“participating educational agencies cannot excuse their failure to shesfpEA’s procedural requirements by
blaming the parents”).

41



2012) (continued reliance on an outdated, y#diEP is “not reasonably calculated to ensure
educational benefits” are provided to studecit)M.H., 685 F.3d at 256 (reliance on goals from
a year prior, without evidence thbagd become mppropriate, did not result in a deficient IEP).

Moreover,in this case, the District not only relied on stale information but it apparently
disregarded the only new information it did possedse récord shows that the District became
aware of Dr. Braniecki’'s evaluation of A.A. “around the time of” the June 19, 2013 CShgneet
where the 2013-2014 IEP was designed. (84. This means that the Distri¢ver updted
the IEP to include any form of “disability” despite Braniecki’s conclusiat A.A. had ADHD
and a learning disability in written expressio(C.R.129-30, 132, 133-34 (“her findings were
consistent with a diagnosis of ADHD and a learning disability,” but “she could rgriaia him
with a reading disability”)®? Although Braniecki did not think a classification of learning
disabled shouldeplacethe classification of OHI, she testified that both classificatwere
accurate and the disabilities “impact each other.” (C42.(Braniecki)C.R.4865 (PW)

(“given his learning difficulties, it is strongly recommended that his classifrcatude
learning disability to be able to better accommodate his multiple needs”)

Given the record, the Court cannot adopt the SRO’s conclusion that “even if the other
healthimpairment classification were not the most appropriate, it did not compromise the
student’s right to an appropriate education.” (C.R. 15.) In this instance, failingge te&ilEP
to include this new informationwhich directly related to A.A.’s educator’s primary concern

(his ability to comprehend information)endered the IEP deficient.

32 “The IDEA [also] requires school districts teevaluate students with disabilities at least once every
three years to ensure that educational programs aresuih to the student’s evolving need¥.!M., 954 F. Supp.
2d at117-18 (citations omitted).
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lii. Whether Plaintiff's Unilateral Placement of A.A. at Hawk Meadow
During the 2012-2013 and 2013-2014 School Years was Appropriate

The District Defendants focus on their contention that Hawk Meadow was not an
appropriate alternative, despite the IHO and SRO concluding, albeit fodlimadesl reasons
than this Court, that the IEP for 2013-2044s deficiat. It bears noting at the outset that the
IHO and SRO did not determine the appropriateness of Hawk Meadow for the 2012-2013 school
year because it found A.A. received a free and appropriate public education j@athat
Neverthelesshe opportunitie available at Hawk Meadow were fully discussed by the IHO and
considered by the SRO. Thus, the Court can decide the appropriateness for botasgebos b
the information presented at the hearing.

“Unilateral withdrawal [] will in most cases be the pae most attractive option when
faced with an IEP to which they object[.E.M,, 758 F.3dat452. A private placement is
appropriate if it is “reasonably calculated to enable the child to receive edataemefits,”

C.F., 746 F.3d at 82 (quotation marks omitted), “such that the placement is likely to produce
progress, not regressiorC'L. v. Scarsdale Union Free Sch. Dis¥4 F.3d 826, 836 (2d Cir.
2014) (quotation marks omitted)In“determining whether a placement reasonably serves the
educational needs of a child with a disability and is likely to produce progaesssiewing

court may consider thedtality of the evidence, includinggfrades, test scores, regular
advancement, or other objective evidencd.’K., 810 F.3d at 87 &ee also Gagliardo v.
Arlington Cent. Sch. Dist489 F.3d 105, 112 (2d Cir. 200R)nable ex rel. Knable v. Bexley
City Sch. Dist.238 F.3d 755, 770-7®Bth Cir. 2001) (unilateral private placement appropriate
where,inter alia, class sizes were srahe student made significant educational progress, and
his grades and behavior improved significantly). But “[n]o one factor is neitgssar

dispositive[.]” Frank G. v. Bd. of Educ. of Hyde Pad&9 F.3d 356, 364 (2d Cir. 2006).
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The test for the priva placement “is that it is appropriate, and not that it is perf€dt.;
744 F.3d at 837 (quotation marks omitted). In fact, parents bear a lower burden with regard to
demonstrating the appropriateness of a private placement than school distnben
demonstratinghe adequacygf the educational opportunity providdmbcause “parents are not
barred from reimbursement where a private school they choose does not meE#the ID
definition of a free and appropriate public educatiofrank G, 459 F.3d 6364. “To qualify
for reimbursement under the IDEA, parents need not show that a private placemshefur
every special service necessary to maximize their child’s potemtiagt 365, though it must,
“at a minimum, provide some element of speetlication services in which the public school
placement was deficient.Id. (citing Berger v. Medina City Sch. Dis848 F.3d 513, 523 (6th
Cir. 2003).

The District and the CSE made no formal finding regarding the comparaibititg
District’s offering for A.A. and the program offered by Hawk Meadow. (C.R. 68, 90 (Fucci),
115 (Carlson).)At the hearing, Mr. Fucci testified on behalf of the District that he was
concerned with the small number of students in the school and the school’'s andastatif
state certification. (C.R1 (Fucci);see alsdC.R.147-48, 166 (Castle) (confirming Hawk
Meadow was not approved by New York State to provide either middle school levetiat spe
education services, though it was registered with the Montessori Society tepeadvication
through the middle school level).) Biia]n appropriate private placement need not meet state
education standards or requirements” or “provide certified special educswrets or an IEP
for the disabled student.Dog, 790 F.3dat 451 (quoting-rank G, 459 F.3d at 364 Indeed, Dr.

Braniecki testified that a Montessori education might be appropriate, evesutvspecial
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education programming, because the typical strategies used in a Morgdssation have been
found to be helpful for children with disabilities. (C.R. 139.)
Hawk Meadow provided A.A. with a number of benefits that were lacking from tre IEP
created for him by the District, including small class sizes, integraiddrg environments, and
a multisenery approach to learning. While it is still an open question as to whether small class
sizes—“the kind of educational and environmental advantage[] . . . that might be preferred by
parents of any child, disabled or ndDbe 790 F.3dat 452 (quotingGadiardo, 489 F.3d
at 115)—on their own are sufficient to make an alternative placement more approaumate th
school district’s offering, A.A. received other benefits rendering Hawkddwaappropriate.
CompareFrank G, 459 F.3cat 365-66 (“We need not dele that small class size alone
rendered the [alternative] placement appropriate because [the student’s] teatleescitdol]
adapted her instruction to meet his needsith Doe 790 F.3dat 452,cert. denied 136 S. Ct.
2022 (2016)reh’g denied 136 S. Ct. 2546 (2016) (alternative placement “school did not offer
any special education services and did not modify its curriculum to fit the Sfudent
Specifically, during his fifth grade year at Hawk Meadow, A.A. was in anruppe
elementary group with a total of five students. (C.R. 149.) Throughout this year, Msal&vaf
acted as a tutor for A.A. in connection with an additional teaching certiicptogram she was
completing, (C.R. 125 (Graff)), and she testified that Hawk Meadow was usingli@gsénsory”
approach based on the “Ort@iHingham” model in teaching its students. (CIR6.) Ms.
Castle clarified during her testimony that the school followed the “Sequenghs&ducation”

(SEE) approach, which was “specifically designed to help students with readingiing

33 Both Ms. Graff and Dr. Braniecki testified to the importance of a nemisisry approach and the benefits
of a smaller class sizeemphasizing the need for ene-one instruction when it came to reading support.
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difficulties.” (C.R.152.%* And, during his sixth grade year at Hawk Meadow, A.A. was in an
upper elementary group with a total of nine students—where half of the other students had
special education classifications ahe other half did not. (C.R. 149, 16@eC.R.5261 (D-

91), 4962-63 (RH) (describing the class profile)ee, e.g.S.C. v. Katonah-Lewisboro Cent.
Sch. Dist. 175 F. Supp. 3d 237, 267 (S.D.N.Y. 20H8)d, --- F. App’x----, No. 16-1838, 2017
WL 1906729 (2d Cir. May 9, 2017) (“Although Plaintiffs are not held to the same
mainstreaming requirements as school districts, it bears noting that one @iider
determining whether a program is the least restrictive environment isheviibe schol has
included the child in school programs with nondisabled children to the maximum extent
appropriate™) (citations omitted).

Ms. Castle, the cbounder—along with Plaintiff's sister~of Hawk Meadow, described
the Montessori education program as a ‘fetdéd sequential educational curriculum,” and
explained that the instruction is essentially entirely differentiated: “elaiéthis working at his or
her own pace.” (C.R. 144-45 (Castle), C.R. 149.) She explained that all Montessosglsateri
incorporate visual, auditory, and kinesthetic propertiess-are multisensory. (C.R. 156.) She
also testified that the recommendations Dr. Braniecki had made as part chlnetien were
implemented in the course of instruction that A.A. received. (C.R. 160.)

In terms of qualitative measures of A.A.’s emotional and social progres&; sl saw a
difference in A.A.’s view of school: he was excited to share what he was doiragvaat H
Meadow. (C.R. 126ee alsdC.R.256 (Plaintiff's arguments below).) At thisne, he also

confided in her about some of the bullying he experienced at Woodglen. (C.R. 126.) Overall,

34 As an additional support, A.A. also hactass to an “‘independent workstation,” which allowed him to
have a space to focus and work, designed to aid with his organizatioesl i$3&eC.R. 156 (describing the time
he spent and in what form at his desk).)
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she observed A.A. make slow upward progress despite continuing to struggle. (C.R. 126.)
Plaintiff testified that it was not until A.A.’s sixth agde year that she witnessed social,
emotional, and academic growth from his placement at Hawk Meadow. (C.R. 163 (saethdic
the first year was difficult for him).)

Ms. Castle, after reviewing A.A.’s November 2013 progress report, testified that
showed some regression but also improved confidence. (C.R. 170; C.R. BBg(&gress
report).) When she was asked to compare the report from the end of the previous year
(C.R.4805 (P-J)) with the November 2013 report, she noted some progress, bitest atim
areas where his progress decreased. (ZZR) Ms. Castle testified that although A.A. was a
fifth grader when he entered Hawk Meadow, he was only reading at a second oratterd gr
level; yet, at the time of the hearing, A.A. had advanced to a fifth gradealedelas
interpreting passages. (C.R. 157.)

As for quantitative measures of progress, the CSE did not have access to Ms.’Avecilla
re-evaluation of A.A. conducted on June 20, 2013. At the hearing, however, Ms. Grant
compared Ms. Avecilla evaluation to Dr. Braniecki’'s report and opined that A.A. had generally
declined—which was to be expected given his drastic decline in reading comprehension (68
percentile to 3% percentile). (C.R85;see alsaC.R.11112 (Avecilla) (testifying regrding
general decrease in standardized testing scores duawaheation, but noting A.A.’s word
reading had increased from the'3® 50" percentile).) Notably, however, Dr. Braniecki opined
at the hearing that the decline “may or may not” be a result of A.A.’s attendanae/lat H
Meadow. (C.R. 140.)

The IHO concluded that A.A. was not making progress under the program offettezl b

Montessori school. (C.R. 224 (“[A.A.] regressed in his Hawk Meadow placement as edidence
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by his Upper Elementary Progress Reports and in the results of standardingt) e he

SRO acknowledged that “not all of the factors considered by the IHO [vedeghnt to the
appropriateness of the parents’ unilateral placengegi the school’s accreditation and teacher
certifications),” but concluded nonetheless that the “totality of the circocesté demonstrated
that Hawk Meadow “failed to address [A.A.’s] special education needs.” @D.R.Specifically,
the SRO noted agreement with “the IHO’s finding that [A.&daived limited special education
instruction as part of his school dayfd.)] The SRO determined, in accordance with the IHO,
that “instead of receiving specialized instruction at Hawk Meadow, [A.A.] workeg&miently
at his desk for the majority of his school dayld.Y Thus, the SRO did not address A.A.’s
progress at Hawk Meadow.

“[A]lssessment of educational progress is a type of judgment for which thetdistrrt
should defer to the [administrative hearing officer’'s] educational experieduee, 790 F.3d
at451 (quoting-rank G, 459 F.3d at 367 (internal quotation marks omitted)). Howavéhnjs
casethe IHO inappropriately relied, again, on information that was not in the possesdien of t
CSE at the time the IEP was created for &322014. (C.R. 216 (discussing Ms. Avecilla’s
July 2013 report and the finding that “mathematics proved to be the area of greatédor
A.A.).) Therefore, the IHO’s conclusion “that Hawk Meadow did not provide educational
instruction specifically dsigned to meet the unique academic needs of [A.A.] in the area of
math assumes math, rather than literacy, was the main focus of A.A.’s educatraggles.
(C.R.224.) But, as discussed at length above, all of A.A.’s educators focused on his agading
decoding issues. Similarly, the IHO’s conclusion that no services wereedaw address
A.A'’s self-esteem and anxiety issues (C2R8) conflicts with the direct testimony of Plaintiff

and Ms. Graff, provided at the hearing, indicating that A.A. was excited about soldpol a
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though he started out unsure of himself, grew more confident during his time in the Montess
setting. C.R.126 (Graff); C.R. 4078-79 (Avaras).)

Thus, the largest impediment to finding Plaintiff's alternative placement ajgeo®
that A.A. did not progress by certain metrics. (C.R. 221 (IHO'’s review of Ms. A&/scil
evaluation))cf. FrankG., 459 F.3d at 365 (the student’s “social and academic progress, and his
score on [a standardized test], support the appropregeriehe placement”). His lack of
progress on standardized testing, however, is not dispoagtitethe appropriateness of the
placement.Cf. S.C,. 175 F. Supp. 3dt 266 (affirming IHO’s determination that “low
standardized test scores” at the aklirre placement “did not provide an accurate depiction of
[the student’s] academic progress”).

Although the Court gives due consideration to the IHO and SRO’s determinations, the
weight of the evidence supports the conclusion that Hawk Meadawek arguab) did not
provide the best education for A.Awas a suitable alternative. As the IHO noted, at Hawk
Meadow “lessons were presented to students 1:1 [and] everyone in the group had 1:ibmstruct
at various times in the morning” (C.R16): a critical asp# of the educational program that was
missing from the District’'s IEPs. Moreover, the SRO’s conclusion that received “limited
special education instruction” ignores the fact that he was immersed in ssemdtiry program,
specifically designed todaress reading and writing issues, where each student worked at his or
her own pace. Finally, A.A. made progress, in a completely integrated sasalleclvironment,
in two critical areas: seksteem and reading. Notably, his reading advabottdoy non-
standardized assessments (&7 (A.A.’s reading advanced to a fifth grade level, and he was
interpreting passages)) ahycertain aspects of the standardized tesdisgussedt the hearing.

(C.R.111-12 (Avecilla) (A.A.’s word reading had increased from tH¥ &250" percentile).)
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Therefore, the Court concludes that by a preponderance of the evidence prastrged
hearing, Hawk Meadow was an appropriate alternative placement fomAtl#at it provided
“element[s] of special education se®s in which the [District] was deficientFrank G, 459
F.3d at 365 (citation omitted).

c. Whether the Equities Favor Reimbursement

Having determined that the District did not provide A.A. with an appropriate educational
opportunity for his fifth (2012-2013) and sixth (2013-2014) grade years and that Hawk Meadow
was an appropriate alternative placement designed to address his particuilag leaeds, the
next necessary determination pursuant tdBimgington/Cartertest is whether a balance of the
equities favors reimbursemerfee Burlington471 U.S. at 374. Generally speaking, however,
courts only address this final factor when there are fully developed conclusidresissue from
the state agencieSee, e.gM.H. v. N.Y.C. Dep't of Educ712 F. Supp. 2d 125, 166—67
(S.D.N.Y. 2010)aff'd, 685 F.3d 217, 254 (2d Cir. 2012) (“the SRO did not reach the issue,
although the IHO . . . found ‘that equitable considerations support tuition reimbursement’
D.M. v. City Sch. Dist. of the City of N.Xo. 15 Civ. 1619 (LGS), 2016 WL 319859, at *8
(S.D.N.Y. Jan. 26, 2016) (SRO did not address third prong, but Court concurred with IHO “that
the equities weigh in favor of reimbursement,” particularly since Defendantound to have
conceded the issué)aner v. Clarkstown Cent. Sch. DisB63 F. Supp. 2d 656, 660 (S.D.N.Y.
2005) (SRO did not reach the issue, but Court would “agree with the IHO that the parems ar
equitably entitled to reimbursementt)f, D.N. ex rel. D.N. v. Bd. of Educ. of Ctr. Nébes
Union Free Sch. DistNo. 14 Civ. 99 (GRB), 2015 WL 5822226, at *16 (E.D.N.Y. Sept. 28,
2015),appeal withdrawr(Nov. 30, 2015) (“While neither the IHO nor the SRO considered the

third prong, [they] made sufficient findings of fact” to allow the Court to consigeissue).
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Here, particularly in light of the IHO’s categorization of certain isgsefalling within
the equities prong and corresponding reticence to address that prong as unngeessapra
note 31 C.R.213, 235), the Court is unable to engage in an IDEA review without providing the
IHO and SRO an opportunity to determine the balance of the equities in the fastest
See, e.g.T.C. v. New York City Department of Educatibio. 15 Civ. 2667 (KPF), 2016 WL
4449791, at *26 (S.D.N.Y. Aug. 24, 2016) (remanding to the SRO for determination on a
“limited ground” where the record was unclear).
Il. Other Claims

Having addressed the vast majority of Plaintiff’'s claims in the precéDi&§ review,
the Court now turns tber remaining claims. A review of the operative complaint indicates that
she is als@attempting to plead claims under the ADA, the RA, and 8 1983. (Compl. at 2.)

a. Inapplicability of the IDEA’s Exhaustion Requirements

Contrary to Defendant’s argumentstthi@ese claims are “barred” because they are
unexhausted (Dist. Mem. at 2, 12-14ven when the suit arises directly from a school’s
treatment of a child with a disabil#yand so could be said to relate in some way to [the child’s]
education”— the heaing officer could not have offered Plaintiff the relief she sought on these
claims, then exhaustion is inapplicabkry, 137 S. Ct. at 75 In Fry, the Supreme Court
addressed the exhaustion requirement in a similar scenario. Thepjnhi#fs sought relief
under the IDEA, ADA, and RA for an elementary school’s refusal to allowdaeighter’s
service dog, Wonder, to accompany her to schiablat 751. The harm suffered was emotional

distress, pain, embarrassment, and mental anguish as afekaltalleged discrimination: the

35 Fry was decided after the parties submitted their briefing on these issues.
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decision to not allovthe service animal to accompany the studéhtat 752. The plaintiffs
sought declaratory and monetary reliéd.

TheFry court posed two hypothetical questions to assist in answering whether the
gravamen of a complaint concerns the denial of an appropriate educational opportsaihe
other form of discrimination protected by another statute. First, would the lnéavrable
against “a public facility that wasota school[?]”Id. at 756. And second, could an adult rather
than a student make the same claim against the schibholegative answers suggest the
complaint revolves around the IDEA atihtthe exhaustion requirements apply, while
affirmative answers mean the opposite—that the complaint is “unlikely to geatraut” the
IDEA. Id.; but see idat 759 (Alito, J., concurring) (“these clues work only in the absence of
overlap”). “In short, the IDEA guarantees individually tailored educatiomaicss, while [the
ADA] and [RA] promise nordiscriminatory access to public institutiondd. at 756.

Here, Plaintiff alleges A.A. was “warehoused” in a-selhtained classroom and that she
and A.A. were subjected to “due process administrative procedures that violatedahss,pro
[the] IDEA, and Section 504.” (Compl. @) As to the Department, she specifically alleges that
it abdicated its oversight responsibilities and failed to ensure school diser@swompliance
with applicable law. (Compl. d0-11.) She also alleges “[c]ountless requests” for A.A.’s
educational records were denied. (Compl. at 7.) In terms of relief, she seeks atarpemsi
punitive damages (for lost wages, private counseling “due to segregation miatom” and
attorneys’ fees), and a full audit of the District. (Compl. at 4.) She allegesvasfdenied a
free and appropriate public education, as well as injuries unrelated to such andérdaig

psychological, emotional, and financial injury to herself and A.A. (Compl. at 3.)
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It is beyond question that Plaintiff exhausted all facets of her IDEA thatrthe Court
addressed above. Therefore, to the extent Plaintiff's claims are complgibtative of her
IDEA claims, they have been addressed. The two categories of claims the Cowdmsidsr
are a)claims that alseould have beeaddressed via the IDEA and daims which seek relief
separate and apart from that provided available under the IOBA.porion of these claims that
overlap with the IDEA—ke., those that complain of A.A.’s educational experience and seek
tuition reimbursement or related monetary damaegsd which were natisedwith the IHO
and SRCcannot be raised for the first time in tisurt. See, e.g.Compl. at7 (alleged “stay
put” violation), 8 (alleged procedural violation based on the District’s allegeddaduprovide
Plaintiff with a “listing of continuum of alternative placements”).) Neverthelessh of the
relief she seks is not available under the IDEA, such as lost wages and punitive damages. To
the extent any of meoniDEA claims are viable, addressed below, they are not subject to the
IDEA’s exhaustion requirement because “[a] hearing officer, [lacking thepowerder any
relief], would have [had] to send her away empty-handé&dy;, 137 S. Ct. at 754.

b. The Department’s Motion to Dismiss

To the extent that Plaintiff seeks monetary damages against the Departmerh@nder
IDEA, whether for compensatory or punitive damages, such damage claims cannogbé brou
under the IDEA and must be dismiss&ke Polera v. Bd. of Educ. of Newburgh Enlarged City
Sch. Dist, 288 F.3d 478, 486 (2d Cir. 2002). The proper relief, if applicable, will be the
reimbursement of Plaiifif’'s tuition and related expenses for A.A.’s placement at Hawk
Meadow. Moreover, as discussed above, the Department is not a proper or necessany party t
Plaintiff's IDEA claims. Absent specific allegations of violations of fedland state law by the

Department that may have led to procedural deficiencies at the district, ISRMtevels—
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allegations which are not present here—such an action cannot be brought against the
Department.See, e.g.Yamen by Yamen v. Bd. of Educ. of Arlington Cent. Ssh, @9 F.
Supp. 207, 211 (S.D.N.Y. 1996) (“complaint contain[ed] no allegation of any action or practice
on the part of the State defendantsthat may have led to the alleged procedural deficiencies at
the district level, the impartial hearing cefbre the State Review Officer”). Plaintiff's
conclusory allegations about what her “tapes will reveal” regarding allegpegbpropriateex
parte communications and perjury provide no details from which the Coudwramsea
plausible allegation of wrongdoingSéeCompl. at 113°

Furthermore, any claim asserted against the Department as a state agencgwnder N
York Education Law related to bias by the IHO or SRO, or pursuant to Section 1983,ds barre
by the Eleventh Amendmendr sovereign immuty—particularly since Plaintiff does not seek
cognizable injunctive reliefSee, e.gA.A. v. Bd. of Educ., Cent. Islip Union Free Sch. Dist.
196 F. Supp. 2d 259, 263-66 (E.D.N.Y. 20G#)'d sub nomA.A. ex rel. J.A. v. Philips386
F.3d 455, 457 (2€ir. 2004) (noting the district court had “dismissed all monetary claims against
SED for alleged past violations of federal law, whether such relief wabtsonder the IDEA,
Section 504, or through 8§ 1983; and dismissed plaintiffs’ separate claimtbadéew York
State Education Law on the ground that the claim was barred by the Eleventh Amg)csae
also Bd. of Educ. of the Pawling Cent. Sch. Dist. v. ScB8@F.3d 476,79-80 (2d Cir. 2002)
(affirming dismissal of 81983 claims against the Department on Eleventh Amendment grounds).

Assuming that the process set out in the IDEA creates a due process digbntatly

enforceable under 8983, the Second Circuit has repeatedly held that a § 1983 due process claim

3¢ The Court does not agree with the Department’'s mootness arg(theriny potential procedural
infirmities will be addressed and decided by this Court rendering thertDegrd’s nvolvement in the litigation
unnecessaryyiven the potential for remarnd the IHO and/or SR@ IDEA actions. $eeDep’'t Mem. atl3-14.)
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is not available where there was an adequate state@opsvation procedure to remedy an

alleged deprivation of due process—such as the IHO and SRO pr&esssiellenic Am.

Neighborhood Action Comm. v. City of N.¥01 F.3d 877, 881 (2d Cir. 1996ihereis no

constitutional violéion (and no available § 1983 action) when there is an adequate state post-

deprivation procedure to remedy a random, arbitrary deprivation of’ a prote&esstint
Therefore, the only potential claims that may be asserted against the epanten

claims under the ADA and RA, which are addressed below.

c. Claims under the ADA, RA, and 81983 against the District
and the Department

i. The ADA and RA

Plaintiff's claims allegedly brought pursuant to the ADA and RAlargelyduplicative
of herIDEA claims—and seek the same relief. However, to the extent that some of the claims
are distinguishable either because they seek relief unavailable under therD&cause they
address specific acts of discrimination beyond simply the denial of a fre@@mgbaate public
education, the Court considers whether any of the claims are plausibly alleged.

A plaintiff seeking to establish a prima facie case of discrimination under gith&DA
or the RA must allege facts sufficient to establish that: g(dintiff is a ‘qualified individual
with a disability;’ (2)plaintiff was ‘excluded from participation in a public entity’s services,
programs or activities or was otherwise discriminated against by [the] putilic’emd (3)such
exclusion or discrimination was due[plaintiff's] disability.” B.C. v. Mount Vernon School
District, 837 F.3d 152, 158 (2d Cir. 2016) (quotkgjton v. Goord 591 F.3d 37, 43 (2d Cir.
2009));see Ortiz v. Westchester Med. Ctr. Health Care Cdp. 15 Civ. 5432 (NSR), 2016
WL 6901314 at*9 (S.D.N.Y. Nov. 18, 2016) (“the same legal standards govern the disability

provisions of the ADA [and] RA").
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The first consideration, however, is not automatically established by a stucEwimg
special education services under the IDEA. “[T]H2AAand IDEA set forth distinct legal
standards in their definitions of ‘disability,” such that an individual will not quéhifythe
ADA’s protections simply by virtue of his or her disabled status under the IDBAC, 837
F.3d at 160. “[A] child migh‘need] ] special education and related services’ by reason of an
impairment,” as required by the IDEA, “even if that impairment does not ‘akzta
limit[]] . .. [a] major life activit[y],” the definition of a disability under the ADAd. at 159
(comparing20 U.S.C. § 1401(3)(Awith 42 U.S.C. 812102(1)(A)). “A plaintiff seeking redress
under the ADA must ‘show that any limitations are in fact substantial, not amoumtingyta
mere difference in conditions, manner, or duratiohd”at 160. Thus, “[tlhose seeking relief
pursuant to ADA or Section 504 must come forward with ‘additional evidence’—beyond simply
their eligibility for IDEA coverage-showing their eligibility for the remedies afforded by the
ADA and Section 504."d. at 161. Here, Plaintiff has offered no allegatiossparate from those
supporting his IDEA claim#&hat would allow the Court to infer that A.A. is limited in a major
life function such that he would qualify as disabled under either statute.

Furthermoreevenassumingarguendathat A.A.is disabled in such a sense avabs
excluded from the District’s programs, the thiedjuirement fola prima facieshowing of
disability discriminatiorrequires that the exclusion was a result of his disability. “Exclusion or
discrimination may take the form of disparate treatment, disparate impact, or failaekéoa
reasonable accommodationd. at 158 Where, as here, the gravamen of the complaint is the
denial of a free and appropriate public education, “there must be [atllegsttions] that a
school district acted with deliberate or reckless indifference to the staded¢rally protected

rights or with ‘bad faith or gross misjudgmentS3chreiber v. E. Ramapo Cent. Sch. Di&0
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F. Supp. 2d 529, 564 (S.D.N.Y. 2018g alsdPinn ex rel. Steven P. v. Harrison Cent. Sch.
Dist., 473 F. Supp. 2d 477, 483 (S.D.N.Y. 200%Where a plaintiff asserts denial of a free
appropriate public education . . ., plaintiff must demonstrate bad faith or gross mispadgme
Gabel ex el. L.G. v. Bd. of EAuc368 F. Supp. 2d 313, 334 (S.D.N.Y. 2005) (noting that a
Rehabilitation Act claim may be brought if “a school district acts with gross negégen
reckless indifference in depriving a child of access to a FAPHE&)e, Plaintiff's IDEA claims
do not plausibly allege the necessary degree of bad faith, gross misjudgnueiiberate or
reckless indifferenceequired fordisability discriminatiorclaims under the ADA anRA.

The same holds true with respect to the Department. None of Plaintiff's ialfegyat
demonstrate that the Department took action against A.A. or Plaintiff in bad faishaoresult of
gross misjudgment or negligence. Plaintiff's allegatiamduding that A.A. was “warehoused”
in a selfcontained classroom, that she and A.A. were subjected to “due process administrative
procedures that violated due process, [the] IDEA, and Section 504” (Compl. at 6), that the
Department abdicated its oversight responsibilities and failed to ensure didrazis were in
compliance with applicable lavud( at 10-11), and that “[c]ountless requests” for A.A.’s
educational records were denigdl @t 7), are either contrary to the record establisivétd
respect to her IDEA claims or do raausibly allegalisability discriminatioras a result of
deliberate or reckless indifference to A.A.’s disability.

Therefore Plaintiff's claims against the District and the Department must be dismissed
for failing to adequately allege that A.A. was “excluded from any jaragr denied benefits, or
otherwise discriminated agairst the basis of his disability A.G. on behalf of J.G. v. Bd. of
Educ. of Arlington Cent. Sch. DisNo. 16 Civ. 1530 (VB), 2017 WL 1200906, at *12 (S.D.N.Y.

Mar. 29, 2017) (citation omitted)A.A. was provided educational benefits, detailed above
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Plaintiff is simply contesting whether the benefits provided were apprapB8ate Streck v Bd. of
Educ. of the E. Greenbush Sch. Di280 F. App’x 66, 68 (2d Cir. 2008) (dismissing ADA and
RA claims where student was “afforded ‘access to an existing program’” but thiericand
sufficiency of the IEP” were challenged).

ii. Section 1983

To the extent tha®laintiff is seeking teeventually introduce unrevealed tape recagdin
of conversations between the IHO and others (Compl. at 11) to demonisifiategties in the
due process systefrshe did not raissuch a claim in hegpetition for SRO review. Moreover, as
noted above with regard to the Department, she also provides no details from which the Court
could infer that the District engaged in any actionable misconduct. Inkeeadg availed
herself of the administrative review proceRlgjntiff is not entitled to pursue a damage claim
pursuant to 8 1983 without plausibly alleging she was denied the procedural safegudrids
she was entitled under the IDE&ee Streck80 F. Appx at 68 (“plaintiffs may not rely on
§ 1983 to pursue monetary damages for violations of the TD¥re “they were afforded a
hearing before an impartial hearing officer and review by a state review affice”)

CONCLUSION

For the foregoing reasons, the District Defendants’ motion for summamngardgs
GRANTED in part and DENIED in parand the Department’s motion to dismiss is GRANTED
All of Plaintiff's non-IDEA claims are dismissed. As for Plaintiff's IDEA claims, the Court
finds that 1)Plaintiff's pre20122013 claims are timbarred, 2)A.A. was denied a free and
appropriate public education for the 2012-2013 and 2013-2014 school yearsHawek?3)
Meadow was an appropriate alternative for A.A. in light of his unique educational needs

Because there is an insufficient record for this Court’s review on the fioad) of the

BurlingtonCartertest, and all of Plaintiff's other claintgve been dismissed, this matter is
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REMANDED to the IHO to consider the narrow issue of whether the equities favor reimbursing
Plaintiff for the costs associated with A A,’s private placement at Hawk Meadow for the school
years (2012-2013 and 2013-2014) when he was denied a free and appropriate public education
by the District. See EM. v. N.Y.C. Dep’t of Educ., 758 F.3d 442, 463 (2d Cir. 2014) (often it is
more useful for a district court to “remand the matter to state administrative officers for a []
reexamination in light of”” the court’s decision). Should either party wish to appeal any eventual
determination by the THO, or SRO, on the equitics of reimbursement, they should file a new
complaint on that limited issﬁe indicating the case is related to this prior litigation.

The Clerk of the Court is respectfully requested to terminate the pending motions at ECF

Nos. 38 & 62 and to close the case.

Dated: July )7],2017 SO ORDERED:

White Plains, New York //

NEESON S. ROMAN

United States District Judge
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