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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JYWAN STOVALL,

Plaintiff,
Case No. 15-CV-2163 (KMK)
_V_
OPINION & ORDER

S.P.O. C. WILKINS and PAROLE
OFFICER JOYCE CRUSE,

Defendants.

Appearances:

Jywan Stovall

Peekskill, NY

Pro Se Plaintiff

Kruti D. Dharia, Esg.

Yan Fu, Esq.

State of New York Office of the Attorney General

New York, NY
Counsel for Defendants

KENNETH M. KARAS, United Sates District Judge:

Plaintiff Jywan Stovall (“Rdintiff”), brings this po se Action, pursuant to 42
U.S.C. § 1983, against S.P.O. C. Wilkins (“Vii&") and Parole Officer Joyce Cruse (“Cruse”)
(collectively, “Defendants”), alleging that Bsdants violated hisonstitutional rights when
Plaintiff injured himself en rout®® a mandatory parole meeting. (Dkt. No. 2.) Before the Court
is Defendants’ Motion To Dismiss the Complgmirsuant to Federal Rule of Civil Procedure
12(b)(6) (the “Motion”). (Dkt. No. 19.) Fdhe following reasons, Defendants’ Motion is

granted.
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|. Background

A. Factual Background

The following facts are drawn from Plaintiff’'s Complaint and are assumed to be true for
purposes of resolvinQefendants’ Motion.

On January 8, 2014, Plaintiff, a paroleeswaa car accident which resulted in a
compound fracture of his right akl (Compl. 4 (Dkt. No. 2)t) After undergoing surgery at
Westchester Medical Center, which left him “with three screws to keep [his] heel bone in place
along a[n] open wound,” he was eventually releasath“sp[e]cific instructions . . . to keep the
injured leg elevated until further notice.fd() Plaintiff had two follow-up appointments at
which doctors once again ingtted him not to applgressure to his legld;) At the second of
the two appointments, Plaintiff's ankle was puaihard cast and he was told to “remain on bed
rest.” (d.)

On March 3, 2014, Plaintiff obtained a doctonote excusing him from work and any
outdoor travel and “stating that [he] was in no condition to trav[ell” at 3, 4.) That same
day, Plaintiff faxed the note to Defendantkd. &t 4.) Because he was scheduled “to make an
office report to parole” the followinday, Plaintiff called the parole office to ensure that the fax
was received. Id.) He was told by Wilkins that the fax waeceived but that “she was not going
to excuse [Plaintiff] from reporting and [that] iflntiff] did not show[,] . . . it would [result] in
a violation of [his] parole and [Plaintiff] woulde returned to a correctional facility.1d()

Plaintiff tried to explain the coants of the doctor’s note to Witls and “how much pain he was

in and that traveling via publicansportation in hisondition as well as thconditions of the

! Citations to Plaintiff's Complaint refer the ECF-generated page numbers on the top
of each page.



weather at the time were very haz[a]rdous to his healtd.) Despite Plaintiff's protestations,
Wilkins “made it clear that if [Plaintiff] failed toeport to that office [the his] freedom would be
taken away.” I. at 5.)

At the time, Plaintiff was living in Whit®lains and the parole meeting was in New
Rochelle. [d. at 4.) Because Plaintiff had no drivelitsense (nor did he own a car), he had to
“resort to public transportation (treand bus) to make it to . . . WeRochelle . . . from . . . White
Plains.” (d. at5.) During his travels, Plaintiff “lenumerous timesJ,] sustaining minor cuts and
scrapes and landing on and breakirgylitard cast causing [severe] pain to the right ankle as well
as the wo[u]nd that was not even halfway heal[e]d at the tini@.] Plaintiff continues to have
“lots of pain and the wound #ill not fully heal[e]d.” (d.)

B. Procedural Background

Plaintiff filed the Complaint against Wilkin§ruse, and the New York State Department
of Corrections and Community Supervision (“DOS”), on March 19, 2015. (Dkt. No. 2.) On
April 24, 2015, the Court issued @rder instructing Plaintiff to show cause as to why his claims
against DOCCS should not be dismissed for te#ckubject matter jurisdtion pursuant to the
Eleventh Amendment.SgeDkt. No. 10.) After Plaintiff faile to respond, the Court dismissed
Plaintiff's claims against DOCS on June 2, 2015, finding that the claims were barred by the
Eleventh Amendment.SgeDkt. No. 11.) Pursuant to a bifireg scheduled ordered by the Court
(seeDkt. No. 18), Defendants filed their Moti and accompanying papers on October 8, 2015,
(seeDkt. Nos. 19-21). Although he sought, and wastgd, an extensiasf time to file his
opposition papersséeDkt. No. 22), Plaintiff failed to submit any opposition. On January 26,
2016, the Court issued an Order providing Ritiian additional 30 days to respond to the

Motion and warning Plaintiff that he failed to respond withithe allotted time, the Court



would deem the Motion fully submitted and would rule based on the existing papeeRk{.
No. 27.F Plaintiff never filed any opposition papers.
II. Discussion

A. Standard of Review

“While a complaint attacked by a Rule 1Z@))motion to dismiss does not need detailed
factual allegations, a plaintiff'gbligation to providehe grounds of his entitlement to relief
requires more than labels and conclusions, and a formulaic recitation of the elements of a cause
of action will not do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (alteration,
citations, and internal quotation marks omittetideed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.{alteration and inteal quotation marks
omitted). Instead, a complaint8]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any skeicts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “onlgaugh facts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibldne[] complaint must be dismissedy’; see also Igbal556
U.S. at 679 (“Determining whether a complaintestad plausible claim for relief will . . . be a
context-specific task that requires the reviegwtourt to draw on its judicial experience and
common sense. But where the well-pleaded fetsot permit the court to infer more than the

mere possibility of misconduct, the complains laleged—nbut it has not ‘show[n]'—'that the

2 This was the second such Order issued by the CdBeeDkt. No. 25.)
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pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notabledagenerous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to diss$, a judge must accegd true all of the
factual allegations contained in the complairtrickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)rf*addressing the sufficiency
of a complaint we accept as true all factual aliega . . . .” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . ptedl factual allegations in the complaint as
true . . ..” (alteration and int@al quotation marks omitted)urther, “[flor the purpose of
resolving [a] motion to dismiss, the [c]ourt .draw[s] all reasonable inferences in favor of the
plaintiff.” Daniel v. T&M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citing
Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

Lastly, because Plaintiff is proceeding pro se, the Guust construe his pleadings
liberally and “interpret them to raise terongest arguments that they suggeMdisonet v.
Metro. Hosp. & Health Hosp. Corp640 F. Supp. 2d 345, 347 (S.D.N.Y. 2009) (internal
guotation marks omitted}ee also Triestman v. Fed. Bureau of Pris@™® F.3d 471, 474 (2d
Cir. 2006) (per curiam) (same). This admonitioppkes with particular force when a plaintiff's
civil rights are at issue.Maisonet 640 F. Supp. 2d at 348¢e alsdVicEachin v. McGuinnis
357 F.3d 197, 200 (2d Cir. 2004) (same). Howetver Jiberal treatment afforded to pro se
litigants does not excuse a pro se party “frompliance with relevant tas of procedural and

substantive law."Maisonet 640 F. Supp. 2d at 348 (internal quotation marks omitted).



B. Analysis

1. Due Process

Because Plaintiff was a parolee at the tohéhe alleged constitutional violation, his
claim is appropriately analyzedhder the Fourteenth AmendmenbDue Process Clause, not the
Eighth AmendmentSee, e.gCiccone v. RyarNo. 14-CV-1325, 2015 WL 4739981, at *3
(S.D.N.Y. Aug. 7, 2015) (noting th#te claims brought by the plaiif, who was “on parole, not
incarcerated or institutionalized,” when the claims arasge “appropriately analyzed under the
Fourteenth Amendment, not the EighttRpdriguez v. RiverdNo. 12-CV-5823, 2013 WL
5544122, at *4 n.2 (S.D.N.Y. Sept. 16, 2013) (“Becdtise] plaintiff isnot a convicted
prisoner, her deliberate indifference claim noayy be brought under the Due Process Clause
and not the Eighth Amendment.”). Generallywewer, the Due Process Clause “confer[s] no
affirmative right to government aid, even where saichmay be necessary to secure life, liberty,
or property interests of which the governmiggelf may not deprive the individualDeShaney
v. Winnebago Cty. Dep't of Soc. Serd89 U.S. 189, 196 (198%ee also Matican v. City of
N.Y, 524 F.3d 151, 155 (2d Cir. 2008) (same).

One exception to this general rule exists wtiere is a special relationship between the
state and a plaintiffSee Matican524 F.3d at 155Ciccone 2015 WL 4739981, at *4. The
Second Circuit has explained that some forrtirafoluntary custody” ighe “linchpin of any
special relationship exceptionMatican 524 F.3d at 156. Specificall‘'when the State takes a
person into its custody and holds him there gjdiis will, the Constitution imposes upon it a
corresponding duty to assume soregponsibility for his safetgnd general well-being.1d.
(internal quotation marks omitted). Such a duty &sisolely from ‘the State’s affirmative act of

restraining the individual's freedom to amwt his own behalihrough incarceration,



institutionalization, or other simitaestraint of pesonal liberty.” Id. (alteration omitted)
(quotingDeShaney489 U.S. at 200kee also DeShaneg489 U.S. at 200 (explaining that the
“affirmative duty to protect arises . . . from tiaitation which [the state] has imposed on [the
individual's] freedom to aabn his own behalf”).

As a parolee required to repdor certain meetings, Plaiffts “freedom to act on his
own behalf,”"Matican 524 F.3d at 156 (internal quotation marks omitted), was not limitless.
Indeed, the Second Circuit has rgoized that “[a] parolee]though not in the state’s physical
custody, is nonetheless in its legal custody, aaadhher freedom of movement, while not as
restricted as that of an incarceratedqmey, is nonetheless somewhat curtailethtobs v.
Ramirez 400 F.3d 105, 106 (2d Cir. 2005) (per curiasee also Gibson v. Wo0o863 F. Supp.
2d 341, 347 (D. Conn. 2008) (same). In a case analdgdhs one, a district court in the
Second Circuit found that a parolaed his parole officer sharedspecial relationship” to the
extent that the parole officeequired that the parolee reportaaneeting despite the parolee’s
concerns for his safetySee Gibsonb63 F. Supp. 2d at 347. Likes®i, given his status as a
parolee required to report ¢ertain meetings, Plaintiff caoe said to have a “special
relationship” with the state, giving rise to aa$¢ some duties on behalfthe state to protect
Plaintiff. SeeCiccone 2015 WL 4739981, at *5 (“Undd&acobs. . . [the plaintiff] and [the
defendant, his parole officer,]early had the kind of ‘speciatlationship’ whi& could subject
[the defendant] to liability notithstanding the general rule BEShaney); Gibson 563 F.
Supp. 2d at 347 (samef, George v. Rocklangtate Psychiatric CtrNo. 10-CV-8091, 2014
WL 5410059, at *8 (S.D.N.Y. Oct. 23, 2014) (findithat a special relationship did not exist
between parolee and state where parolee “was free to find his own medical treatment and there

[was] no evidence that he was required to receestment [at a] specific[] [hospital]”).



However, “[b]ecause the limitations impodaglthe state are minimal, so too are the
duties it assumes.Jacobs 400 F.3d at 10&ee also Ciccon015 WL 4739981, at *5 (same);
Rodriguez2013 WL 5544122, at *7 (noting that “whettand to what extent the State has
assumed a duty of care under the special oglghip exception turns on whether and to what
extent the State has affirmatively acted torepstan individual's feedom to act on her own
behalf”). Here, the limitations imposed werdrermely minimal: Plaintf was merely required
to report to a certain location at a certain timgegCompl. 4.) While Plaintiff allegedly
expressed concern about usinglputtansportation to travel tthe meeting given his condition,
there are no allegations that Defendantsiredthim to use such transportationd. The Court
is skeptical that such a minimal limitation—theeal to report—could give rise to a duty as
substantial as one that requires parole officeensure safe transit for fpdees, and Plaintiff has
offered no legal authorityugigesting such a duty.

However, even assuming Defendants had a “spegationship” with Plaintiff, and that
Defendants violated an attendant duty owed &nff by requiring him tdaravel to his meeting
despite his injuries, Defendants can be helddiably if their “behavio was ‘so egregious, so
outrageous, that it may fairlye said to shock the contemporary conscienddatican, 524
F.3d at 155 (quotin@ty. of Sacramento v. Lewis23 U.S. 833, 848 n.8 (19983%ke also
Ciccone 2015 WL 4739981, at *6 (saméjbson 563 F. Supp. 2d at 347 (noting that a parole
officer “could be liable for [the parolee’s] injuriéshis requirement thdthe parolee] report to
see him despite [the parolee’s] concerndhisrsafety shock[s] the conscience” (internal
guotation marks omitted)). To be actionable,dbeduct “must be truly ‘brutal and offensive to
human dignity.” Lombardi v. Whitmam85 F.3d 73, 81 (2d Cir. 2007) (quotiBqith v. Half

Hollow Hills Cent. Sch. Dist298 F.3d 168, 173 (2d Cir. 2002)). Such a requirement “screens



out all but the most significacbnstitutional violations.”"Matican 524 F.3d at 155. To guide
courts as to what conduct may be consciehogisng, the Supreme Cduras explained that
“negligently inflicted harm is categorically beath the threshold of cotisitional due process,”
while “conduct intended to injur@ some way[,] unjustifiable by any government interest[,] is
the sort of official action most likely tase to the consence-shocking level.Lewis 523 U.S.

at 849;see also Lombardd85 F.3d at 82 (same}jccone 2015 WL 4739981, at *6 (same).

And falling somewhere between these two polédesiberate indifference,” which can support a
substantive due process claim, tith a “potent” qualification:

Deliberate indifference that shocks in osevironment may not be so patently

egregious in another, and our cem with preserving the constitutional

proportions of substantive dpeocess demands an exact analysis of circumstances
before any abuse of powerdsndemned as conscience-shocking.
Lombardj 485 F.3d at 82 (quotingewis 523 U.S. at 850).

Plaintiff alleges that he faxed to Defendaatdoctor’s note statj that he was in no
condition to travel due to a brakenkle he had suffered and for which he remained in a hard
cast. (Compl. 4.) According to the Complamtilkins confirmed that the fax was received and
Plaintiff further explained to Wilkins over the phattat he was in pain and that traveling to the
meeting via public transportatievas hazardous to his healthd.] Despite this, Wilkins made
clear to Plaintiff that if he failed to reportvitould be a violation of his parole and Plaintiff
“would be returned to a cctional facility.” (d.) In his efforts to travel to the meeting,
Plaintiff fell numerous times, causing se¥ain that lasts to this dayld(at 5.)

Nothing alleged in the Complaint shocke tontemporary conscience, or is brutal or
offensive to human dignity. The Cotamt does not suggest that Defendantsndedthat

Plaintiff suffer additional injues by requiring him to report toshpre-scheduled parole meeting.

Nor does the Complaint allege that Defendants redurlaintiff to use @articularly dangerous



form of transportation. The Complaint merelieges that Defendants required a parolee with a
hard cast on his foot to attengbarole meeting roughly 10 miles away from his home. This is
not offensive to human dignitySee Ferran v. Town of Nassalr1 F.3d 363, 369-70 (2d Cir.
2006) (“To establish a substardgidue process violation, [agutiff] must show that the
[defendant’s] alleged acts . . . were ‘arbitralyonscience-shockinggr ‘oppressive in the
constitutional sense,” not meréigcorrect or ill-advised.” (quoting.owrance v. C.O. S. Achtyl
20 F.3d 529, 537 (2d Cir. 1994)¥), Pena v. DePriscat32 F.3d 98, 114 (2d Cir. 2005)

(holding that police officers’anduct shocked the conscience vehirey allegedly failed to
prevent—and even encouragadcondoned—a fellow officer'sff-duty drinking and driving

that resulted in eath of pedestriansiotz v. Mastroeni4d76 F. Supp. 2d 332, 361-62 (S.D.N.Y.
2007) (finding that conduct of police officers who “responded to [the] flssnesidence at the
request of her former husband and attemptedénce plaintiff to allow [the former husband]
visitation by threatening her witlrrest and the filing of crimal charges against her,” and
“yelled and threatened [the] plaintifanged on doors and windows and, on one occasion,
forcibly entered her home without consent evaarant,” although “unwisédid not rise to the
level of conscience-shockingMoreover, conduct by governmenfiofals is less likely to be
conscience-shocking when the officials are “sulg@dtb the ‘pull of conpeting obligations.”
Lombardj 485 F.3d at 83. Here, Defendants were “fdeeth] the competing interests of [the
parolee’s] claimed threat toshsafety [upon his repiimg to a parole meketg] and the public’s
interest in [the parolee’s] complianagth the condition®f his release.”Gibson 563 F. Supp.

2d at 348. Because Defendants’ conduct doeshuatk the contemporary conscience, Plaintiff's

due process rights were nobldted and his claim fails.
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2. Qualified Immunity

Further, even if their conducan afoul of the Due Proce€$ause, Defendants would still
be entitled to qualified immunityQualified immunity shielda “government official[] from
liability for civil damages insofaas [his or her] conduct doast violate clearly established
statutory or constitutionaights of which a reasonabperson would have known.Pearson v.
Callahan 555 U.S. 223, 231 (2009) (internal quatatmarks omitted). The protection attaches
“only if (a) the defendant’s action did not violatiearly established lavay (b) it was objectively
reasonable for the defendant to believe kiiaction did not violate such lawCoggins v.
Buonorg 776 F.3d 108, 114 (2d Cir.) (internal quotation marks omitted), denied135 S. Ct.
2335 (2015). In this context, awrt “is guided by two questiondirst, whether the facts show
that the defendants’ conduct \ated [the] plaintiffs’ constitutinal rights, and second, whether
the right was clearly edtished at the time of the defendants’ actionSdlodner v. Berliner
770 F.3d 196, 201 (2d Cir. 2014) (alterations mwternal quotation marks omitted). To
determine whether a right was clearly establistieel Court looks to “(1yvhether the right was
defined with reasonable specificity; (2) whatBeipreme Court or court of appeals case law
supports the existence of the right in quayt] and (3) whether under preexisting law a
reasonable defendant would hawelerstood that his or hacts were unlawful."Scott v.

Fischer, 616 F.3d 100, 105 (2d Cir. 2010).

As Defendants concede, the Second Circuit‘'cecognize[] that the State owes parolees
someduty” in Jacobs (SeeMem. of Law in Supp. of DefsMot. To Dismiss 8-9 (Dkt. No.
20).) However, neithefacobsnor later Second Circuit precatt clearly establishes that a
state’s duty to parolees extends to the proviefosafe transport to parole meetings when the

parolee’s freedom to arrive in any mannemas otherwise restried by the stateSee Ciccone
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2015 WL 4739981, at *frecognizing thafacobsestablished “that some duty is owed to a
parolee if limitations are imposed upon him,” Biating that “there is10 clearly established

right of a parolee to haveathing provided by the government, or assistance in finding a warm
place to congregate during the winter when thelpa’s freedom of mowveent is not otherwise
restricted”);cf. Rodriguez2013 WL 5544122, at *10 (“Here, [the]fdadants would have had to
predict thatlacobs v. Ramiremould be viewed expansivelf his they need not do.”).
Accordingly, even if Defendants’ conduct svibund to violate the Due Process Clause, the
claims would still be dismissed because Defetslaould be entitled tqualified immunity?

I1l. Conclusion

For the foregoing reasons, Defendants’ MoflanDismiss is granted, and the Complaint
is dismissed. Because Plaintiff, proceedingg@ohas yet to file an amended complaint, the
Complaint will be dismissed without prejudice.aipliff is given 45 days to submit an Amended

Complaint addressing the deficiencies outlined abd¥elaintiff fails to submit an Amended

3 Plaintiff's claim against Cruse is subjeotdismissal on the additional ground that
Plaintiff has failed to allege the personal inment of Cruse in the alleged constitutional
violation. “It is well settled thatin order to establish a defendlanndividual liability in a suit
brought under § 1983, a plaintiff must show the defendant’s personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013);see also Farrell v. Burket49 F.3d 470, 484 (2d Cir. 2008)P]ersonal involvement of
[the] defendants in alégged constitutional deprivations is &pgquisite to an award of damages
under 8§ 1983.” (internal quotation marks omitted)).

Plaintiff's only allegation with respect to Cruse istlPlaintiff faxed the doctor’s note to
both Wilkins and Cruse.SgeCompl. 4.) However, there are no allegations that Cruse spoke
with Plaintiff about the meeting or was atiaNolved in the decision teequire Plaintiff to
attend his parole meeting despite his injuri€3ee(generally i§l. Accordingly, Plaintiff's claim
against Cruse fails for the atidnal reason that he has failto allege Cruse’s personal
involvement in the alleged constitutional violation.
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Complaint within the allotted time, the Action may be dismissed with prejudice. The Clerk of
Court is respectfully requested to terminate the pending Motion. (Dkt. No. 19.)

SO ORDERED.

Dated: September m 2016

White Plains, New York AC %

= KENNETHﬁvFﬁcRAS

Jmted States District Judge
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