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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHARLES T. MCINTOSH,

Plaintiff,

No. 15-CV-2442 (KMK)

UNITED STATES OF AMERICA; MR.
HUFFORD, Warden; MRZUK, Chaplain; MR. OPINION & ORDER
DECKER, FSD; MR. GREEN, FSD; MS.
BIANCHI, FS STAFF; 1 to 50 JOHN AND JANE
DOES,

Defendants.

Appearances:

Charles T. McIntosh

Janesville, WI

Pro Se Plaintiff

Natasha Waglow Teleanu, Esq.

United States Attorney’s Office 08thern District of New York
New York, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Pro se Plaintiff Charles T. Mcintoch (“Pdiiff”) filed the instant Complaint against the
United States of America (the “Governmen¥Warden Howard Hufford (“Hufford”), Chaplain
Richard Zuk (“Zuk”), Food Serges Administrator Wayne Deek (“Decker”), Food Services
Administrator Jeffry Green (“Green”), Fo&ervices Staff Gina Bianchi (“Bianchi”)

(collectively “Defendants”) allging violations of his constitional and statutory rights.

Specifically, Plaintifforings claims unddBivens v. Six Unknown Named Agents of Federal
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Bureau of Narcotics403 U.S. 388 (1971), alleging Defendawiolated his First, Fifth, Eighth,

and Fourteenth Amendment rights; the Fed€oat Claims Act (the “FTCA”), 28 U.S.C.

8§ 2674 et seq. Sections 1985 and 1986 of the Civil Rights Act, 42 U.S.C. 88 1985 & 1986; the
Religious Land Use and Institutionalizedrgans Act (“RLUIPA”), 42 U.S.C. 88 2000cc-4t,

seq; and the Religious Freedom Restiton Act (“RFRA”), 42 U.S.C. 88 2000bbt seq (See
Compl. 2 (Dkt. No. 1)} Before the Court is the Government’s Motion To Dismiss the Amended
Complaint (the “Motion”) on a variety of groungsjrsuant to Federal Rules of Civil Procedure
12(b)(1), 12(b)(5), and 12(b)(6)S¢eMot. To Dismiss (“Mot.”) (Dkt. No. 38).) For the

following reasons, the Government’s Motion is granted.

|. Background

A. Factual Background

The following facts are drawn from the Comptaand are taken as true for the purpose
of resolving the instant Motion. At the timetbie events described herein, Plaintiff was an
inmate at FCI — Otisville in Otisville, New York.

Plaintiff is a member afhe Rastafarian faith.SeeCompl. § 1.) Plaintiff alleges that

Defendants violated his constitomial and statutory rights relatéo practice of his Rastafarian

1 The Complaint lists “1 to 50 John & Jadees” as Defendants in this Action. As the
Court noted in an Order of Sére, Plaintiff “does not providany identifying information about
the fifty John and Jane Doe Defamis that he seeks to suesaplain how they were personally
involved in what occurred.” SeeDkt. No. 8.) Plaintiff has never moved to amend the
Complaint, identified these Defendants, or otheeveerved them. Therefore, the fifty John Doe
and Jane Doe Defendants are dismissed fronAttien, and the Clerk o€ourt is directed to
amend the caption accordingly.

2 Plaintiff was incarcerated at FCI — Terre Haute in Terre Haute, Indiana when the
Complaint was filed. SeeDkt. No. 8.) Plaintiff was releasl from federal custody on June 2,
2017. GeeDef.’s Decl. in Supp. of Mot. To Disiss (“Def.’s Decl.”) 1 12 (Dkt. No. 40).)



faith by preventing him and other Rastafariamates from properly observing the “Rastafarian
Ceremonial Meal.” $ee idff 1, 7-10.) The Rastafarian cererabnieal is “a ‘once’ per year
event” that was scheduled on July 23, 2013ee(idJ 11.§

On May 14, 2013, Plaintiff filed a grievaea against Defendant Zuk regarding the
upcoming ceremonial meal and IFEQtisville’s failure to allev the Rastafarians to freely
exercise their religious beliefiscluding the requirement that asers fast from sun-up to sun-
down prior to the meal and the timing for the feaSteg(id{ 1.} According to Plaintiff, the
“Chaplain['s] department is gelired to manage the affairs of all religious faithsSe¢ idJ 13.)
The chaplain, Defendant Zuk, denied Plaintiffgquest for certain rituadbjects in preparation
for the meal, including Rastafarian music, videsn®d oils because they were “not religious
Rastafarian items.” See id.see also id]{ 53-54.) Plaintiff allegable denial of the request
was “retaliation . . . based solely on both ‘Stuand [Plaintiff's] refusal to withdraw the
administrative grievances.5ge idf 55.7 “Most of the Rastafarian community” chose to

“boycott[] this most sacread [sic] Holly [siejent that only comes once a year, because it was

3 Occasional words and phrase#iaintiff's Complaint are writin in all capital letters.
Here and elsewhere, when quoting such wphdases, this Opinion reverts to conventional
capitalization for ease of readability.

4 The Complaint contains many allegatisagarding Plaintiff's exhaustion of
administrative remedies through the prison grievance systeeg, €.9.91 31— 48.) Because
failure to exhaust under the PLR#\not a ground for dismissal rats by the Government in the
Motion, the Court does notcie those facts.

®> Mclntosh refers to conduct against “Pldin8tuart,” another Raafarian inmate at FCI
— Otisville, frequently in the ComplaintS€eCompl. at 3, 11 6, 21, 43, 45, 46-48, 53, 55, 56,
63). “Because Plaintiff Stuart has not signedG@oenplaint or otherwise manifested any intent
to participate in thiaction,” the Court “dismisse[d] him viibut prejudice from the action” in
the Order of Service.SgeDkt. No. 8.) Plaintiff and Stuadid not file an amended complaint
signed by both parties, so the@t does not consider claims raised by Plaintiff in regard to
Defendants’ alleged cduct against Stuart.



made clear by the F.C.I. Otisville administration ttety inten[d]ed to late and disrespect the
Rastafarian Faith and Practices by forcingaualter our faitjand] practices.” $ee idf 24.)
Plaintiff raises numerous complaints regagdevents that occurred at the meal on July
23, 2013. First, Plaintiff alleges he was “denrtieel right to fast from sun-up to sun-down”
before the ceremonial meald({ 8;see also id] 10.) It appears the meal took place at 12:30
p.m., rather than after sundowreg idf 20 (describing eventecurring at 12:30 p.m.).)
Plaintiff alleges that Defendant®lated RLUIPA because “all other religious faiths, [such] as
Jew’s and MusJl]im’'s” are afforded a tasy period before ceremonial mealsd. (f 25.)
Second, Plaintiff says he “was denied the rightrayer, to give tnks for our blessings,
families, childrern [sic] etc., in the proper Rastafarian practices, and beliefs¥ 9.)
Specifically, Plaintiff asserts he “was denied tigiat to bless our ceremonial meal in the proper
Rastafarian Religious practices.ld(f 10.) Third, Plaintiff alleges Defendants permitted
“unclean and untouchable” non-Rasit@éns to prepare, servadaparticipate in the meal in
violation of ritual purity laws. I¢l. 11 14, 58.) The Rastafariantfaprovides that “anyone who
touches or eats the carcass of arlearcanimal becomes uncleanld.( 14.) Rastafarians
consider “pigs/pork” to béunclean and untouchable.’ld() Anyone outside the Rastafarian
faith that eats and touches “pig/pork” are “falfoilen to prepa[re], touch, cook [and] serve [the]
religious ceremonial meal,” dparticipate in any RastafaridReligious Ceremonial meals, and
practices.” [d.) The Food Services Administratiorould only allow inmates assigned to Food
Service to work in the kitchen to prepare the ceremonial m8ak il 4.) As a result, “non-
faith members [of] staff made[,] serve[ajjd cooked, [and] prepad” the Rastafarian
Ceremonial Meal. I€. § 21.) In particular, according Rdaintiff, Defendants Hufford, Decker,

Green, Bianchi, and Zuk “did knowingly andlkwigly violate[] the Rastafarian religious



ceremonial-meal and religious practices as well as the requirements in having ‘unclean-non-faith
members’ of the Rastafarian laws artigious bele[i]f's and practices.”Ild. 1 20.) Fourth,

Plaintiff alleges that Defendant Bianchinied the celebrants “a second serving of our

Ceremonial meal” and “ordered the non-faithmfers [of] staff . . . to take the remaining
ceremonial meal off the serving line.fd({ 21.) Thus, “[n]o Rastafian was able to enjoy or
rece[ijved the privil[e]ge of finisihg their ceremonial meal, as we was [sic] made to rush so that
the kitchen staff could prepare for the evening meadd” §(22.) According to Plaintiff, the

remaining ceremonial meal was served later éneening as “the Muslims Ramad[a]n meal.”

(Id. 1 23.)

Plaintiff also alleges that the Bureau oisBns’ (“BOP”) policy regeding Rastafarianism
is flawed in various respectsSde idf 26—28.) For example, the “BOP policy does not state
the type of oils used for worship in prayer'sd.(T 26), “[n]or[]does it hae the religious items
needed for the faith and practicesd. (] 27), and it “does not stfi¢he number of days that
Rastafarians have to fast before tbkgious ceremonial gal celebrations,’id. 1 28).

Finally, Plaintiff alleges thathe Defendants are in violatia “the Federal Bureau of
Prisons Program Statement OPI:OGC. No. 3420.09 Subject: Standarplufy[e]e Conduct,”
specifically, “codes #'s 9-Disrpectful conduct; #28-Preferentiaeatment of inmates; #35-
criminal, dishonest, infamous, and notoriously disgraceful conduct; #36-Conduct which could
lead others to question their impartiality; #3iscrimination in official action against an
applicant because of ‘race,eligion,’ sex, ‘nationborigin,” age, handicapping condition, sexual
orientation, etc.” Il. 1 30.)

As a result of these alleged violationsaiRtiff seeks compensatory damages in the

amount of $ 200,000,000.00Sde id {1 84-85.)



B. Procedural History

Plaintiff filed the instanComplaint on March 31, 2015S¢eCompl. 1.) On November
16, 2016, the Government sought an extension & tawespond to the Complaint, noting that it
had been served, but Defendants HufforénBhi, Decker, Zuk, and Greene (“Individual
Defendants”) had not been properly servesieeDkt. No. 16.) The Court granted the extension.
(SeeDkt. No. 18.) On December 9, 2016, the Gaveent requested a premotion conference to
file the present Motion. SeeDkt. No. 24.) The Government also informed the Court that
Plaintiff had still not properly served the Individual Defendang&eed.) On December 21,
2016, the Court ordered Plaintiff to “propederve all defendants by 1/20/20173e&Dkt. No.
26.)

On January 3, 2017, Plaintiff filedMotion to Stay All Proceedingss€eDkt. No. 27),
because he “packed ‘all legal’ documents/casesmailed home while [waiting] release from
federal prison to the haly house in Wisconsin.”Sgeid.)

Pursuant to a Scheduling Order isduby the Court on September 6, 205éeDkt. No.
37), the Government filed the Motion and accompanying papers on October 10 s2@Dkt (
Nos. 38—40). On October 30, 2017, the Governmédatrred the Court that Plaintiff had failed
to update his address with the Court arelNotion and accompanying papers could not be
served on Plaintiff. eeDkt. No. 43.) The Government alsdormed the Court that Plaintiff
had failed to properly serve the Individual Defendan&eeid.) On November 1, 2017,
pursuant to a memo endorsement, the Court instririgeditiff to respond teéhe letter and that if
he did not, the Motion would be decided on the papers submi$e@Dkt. No. 44.) Plaintiff

did not respond.



Il. Discussion

A. Standard of Review

“The standards of review for a motion temiss under Rule 12(b)(1) for lack of subject
matter jurisdiction and under 12(B) for failure to state a claim are ‘substantively identical.”
Gonzalez v. Option One Mortg. Caorplo. 12-CV-1470, 2014 WL 2475893, at *2 (D. Conn.
June 3, 2014) (quotinigerner v. Fleet Bank, N.A318 F.3d 113, 128 (2d Cir. 20033ge also
Neroni v. CoccomaNo. 13-CV-1340, 2014 WL 2532482, at *4.INN.Y. June 5, 2014) (same),
aff'd, 591 F. App’x 28 (2d Cir. 2015). “In deciding lhatypes of motions, the Court must accept
all factual allegations in the complaint as trueJ draw inferences from those allegations in the
light most favorable to the plaintiff.Gonzalez2014 WL 2475893, at *dnternal quotation
marks omitted)see also Seemann v. U.S. Postal $éle. 11-CV-206, 2012 WL 1999847, at *1
(D. Vt. June 4, 2012) (same). However, “[o]Rale 12(b)(1) motion, . . . the party who invokes
the Court’s jurisdiction bears the burden of primoflemonstrate that subject matter jurisdiction
exists, whereas the movant bears the buadi@moof on a motion to dismiss under Rule
12(b)(6).” Gonzalez2014 WL 2475893, at *Xee also Sobel v. Pruder?s F. Supp. 3d 340,
352 (E.D.N.Y. 2014) (“In contrast tihe standard for a motion tiismiss for failure to state a
claim under Rule 12(b)(6), a plaintiff assertsgbject matter jurisdictohas the burden of
proving by a preponderance of the evidence theatigts.” (internal quotation marks omitted)).
This difference as to the allocation of the burdéproof is “[tjhe only substantive difference”
between the standards o¥i@wv under these two ruleSmith v. St. Luke’s Roosevelt Ho$yo.
08-CV-4710, 2009 WL 2447754, at t910 (S.D.N.Y. Aug. 11, 2009adopted by2009 WL
2878093 (S.D.N.Y. Sept. 2, 2009ge also Fagan v. U.S. Digtourt for S. Dist. of N.Y644 F.

Supp. 2d 441, 446-47 & n.7 (S.D.N.Y. 2009) (same).



1. Rule 12(b)(1)

“A federal court has subjentatter jurisdiction over a causéaction only when it has
authority to adjudicate the cause pressed in the compldnyant v. Steele25 F. Supp. 3d 233,
241 (E.D.N.Y. 2014) (quotingrar v. Ashcroft 532 F.3d 157, 168 (2d Cir. 2008gcated and
superseded on reh’g on other groun885 F.3d 559 (2d Cir. 2009) (en banc)). “Determining
the existence of subject matter jurisdiction thr@shold inquiry[,] ad a claim is properly
dismissed for lack of subject matter jurisdictiordar Rule 12(b)(1) when the district court lacks
the statutory or constitutiohpower to adjudicate it."Morrison v. Nat’l Austl. Bank Ltg547
F.3d 167, 170 (2d Cir. 2008) (internal quotation marks omitegtijl, 561 U.S. 247 (2010);

United States v. Bond62 F.3d 255, 263 (2d Cir. 2014) (describing subject matter jurisdiction as
the “threshold question” (interhquotation marks omitted)).

While a district court resolving a motiondesmiss under Rule 12(b)(1) “must take all
uncontroverted facts in the complaint . . . as tamel draw all reasonabileferences in favor of
the party asserting jurisdiction,” “where juristianal facts are placed olispute, the court has
the power and obligation to decigdsues of fact by referencedwgidence outside the pleadings,
such as affidavits,” in which case “the paagserting subject matterisdiction has the burden
of proving by a preponderance of #sadence that it exists.Tandon v. Captain’s Cove Marina
of Bridgeport, Inc. 752 F.3d 239, 243 (2d Cir. 2014) (alteya, internal quotation marks, and
citation omitted)see also Ray Legal Consulting Grp. v. Gray F. Supp. 3d 689, 696
(S.D.N.Y. 2014) (“[W]here subjecehatter jurisdiction is contested a district court is permitted to

consider evidence outside the pleadisgsh as affidavits and exhibits.”).



2. Rule 12(b)(6)

The Supreme Court has held that althoughraptaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a ptdf’s obligation to prowde the grounds of his
[or her] entitlement to relief griires more than labels and clurstons, and a formaic recitation
of the elements of a cause of action will not dBgll Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (alteration and internal gation marks omitted). Indeed, Rule 8 of the Federal Rules of
Civil Procedure “demands more thanwaradorned, the-defendant-unlawfully-harmed-me
accusation.”Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it
tenders naked assertions devoiduther factual enhancementld. (alteration and internal
guotation marks omitted). Rather, a complaintfiaftual allegations must be enough to raise a
right to relief above th speculative level. Twombly 550 U.S. at 555. Although “once a claim
has been stated adequately, it may be supportetdwing any set of facts consistent with the
allegations in the complaintid. at 563, and a plaintiff must atje “only enough facts to state a
claim to relief that is plausible on its fac@]” at 570, if a plaintiff hasiot “nudged [her] claims
across the line from conceivable to plausjlthe[] complaint mst be dismissedjd.; see also
Igbal, 556 U.S. at 679 (“Determining whether a céenpt states a plausible claim for relief
will . . . be a context-specific task that regsithe reviewing court to draw on its judicial
experience and common sense. But where thephelded facts do not permit the court to infer
more than the mere possibility of miscontjike complaint has alleged—but it has not
‘show[n]'—'that the pleader is entitled tolief.”” (second alteration in original) (citation
omitted) (quoting Fed. R. Civ. P. 8(a)(2)y; at 678-79 (“Rule 8 marks a notable and generous
departure from the hypertechnical, code-pleading regime of a prior éragdbas not unlock the

doors of discovery for a plaintiff arme&dth nothing more than conclusions.”).



“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complaifrickson v. Parduss51 U.S. 89, 94 (2007), and
“draw]] all reasonable inferences in favor of the plaintiBaniel v. T & M Prot. Res., Inc992
F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citikach v. Christie’s Int'l PLC699 F.3d 141, 145
(2d Cir. 2012)). Additionally, “[ijn adjudicatg a Rule 12(b)(6) motion, a district court must
confine its consideration to facts stated onféoe of the complaint, in documents appended to
the complaint or incorporated in the compldigtreference, and to matters of which judicial
notice may be taken.Leonard F. v. Isr. Disc. Bank of N,YL.99 F.3d 99, 107 (2d Cir. 1999)
(internal quotation marks omittedyee also Wang v. Palmisarib7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same).

Where, as here, a plaintiff proceeds pro se, the Court must “construe[] [his] [complaint]
liberally and interpret|] [itfo raise the strongest arguntethat [it] suggest[s]."Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (internal quotatnarks omitted). However, “the liberal
treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with
relevant rules of procedeiiand substantive law.Bell v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (interraguotation marks omitted¥ee also Caidor v. Onondaga Courg7
F.3d 601, 605 (2d Cir. 2008) (“[P]ro se litigagesnerally are required to inform themselves
regarding procedural rules and to comply wiitam.” (italics andnternal quotation marks
omitted)).

B. Analysis

The Government raises five arguments:RBintiff's constitutional claims against the
United States are barred by sovereign immunityti@ Court lacks subject matter jurisdiction to

entertain an FTCA claim becauB&intiff failed to exhaust his administrative remedies and

10



never filed an administrative tort claim withime statutory two-yegveriod; (3) Plaintiff's

RLUIPA claim fails to state a claim becal®eUIPA does not provide for a cause of action

against the Government; (4) Plaintiff's RFRRim fails because he seeks only monetary
damages, and RFRA does not provide for monetamgages; and (5) the Court lacks jurisdiction
over Plaintiff’'s Section 1985 and Section 1986 claims because the United States has not waived
its sovereign immunity for claims brought pursuemthe Civil Rights At (Def.’s Mem. of

Law in Supp. of Mot. To Dismiss (“Def.’s Mei.12 (Dkt. No. 39).) The Court will address

each in turn.

1. Constitutional and FTCA Claims

Plaintiff brings claims undehe First, Fifth, Eighth, and Fourteenth Amendments and the
“Tort Claims Act,” naming the United &tes of America as a Defendarsg€¢Compl. 1), and,
further, specifies that he bigs suit against “the above Defent(s) . . . acting in their own
individual capacity but under @ of federal authority, and undgneir official capacity under
color of federal authority,”id. at 2). The Government, howeyargues that (1) it has not
waived sovereign immunity for constitutional torf®) Plaintiff's claims against the Individual
Defendants in their official capacities are atensidered suits against the Government barred by
sovereign immunity; and (3) to thetert that Plaintiff tries to allege a tort claim, it fails for
failure to exhaust his adminfative remedies under the Federalt Claims Act (“FTCA”").
(SeeDef.’s Mem. 12.)

“Absent a waiver, sovereign immunity shiglthe Federal Government and its agencies
from suit.” Dep’t of the Army v. Blue Fox, In&25 U.S. 255, 260 (199@nternal quotation
marks omitted)see also Diaz v. United Statéd7 F.3d 608, 611 (2d Cir. 2008) (same). “The

waiver of sovereign immunity is a pregsite to subject matter jurisdictionPresidential

11



Gardens Assocs. v. U.S. ex ®éc. of Hous. & Urban Dev175 F.3d 132, 139 (2d Cir. 1999).
Thus, “[t]o establish that subject matter jurisdiotexists for a suit, Plaintiff must identify an
applicable waiver of the Government’s sovgreimmunity; otherwise, the Court must dismiss
the suit, pursuant to Rule 12(b)(1)De Masi v. Schume608 F. Supp. 2d 516, 524 (S.D.N.Y.
2009) (citingMakarova v. United State201 F.3d 110, 113 (2d Cir. 2000)). “[W]aivers of
sovereign immunity must be ‘unequivocally exgged’ in statutory texand cannot simply be
implied.” Adeleke v. United State355 F.3d 144, 150 (2d Cir. 2004) (quotidgited States v.
Nordic Vill., Inc, 503 U.S. 30, 33 (1992)). Moreover, a plaintiff bears the burden to demonstrate
that sovereign immunity has been waiv&ke Makarova201 F.3d at 113 (“[T]he plaintiff bears
the burden of establishing that [his or] lkel&ims fall within an applicable waiver.”).

The FTCA is a “limited waiver by the UnitedeBs of its sovereign immunity and allows
for a tort suit against the Uniteda®s under specified circumstancekifanzo v. United States
690 F.3d 78, 85 (2d Cir. 2012) (quotiRgamm v. United State483 F.3d 135, 137 (2d Cir.
2007));see alsdRegnante v. Sec. & Exch. Officialo. 14-CV-4880, 2015 WL 5692174, at *13
(S.D.N.Y. Sept. 28, 2015) (same). The FT@Aives sovereign immunity only for:

claims against the United States, for mpdamages . . . for injury or loss of

property, or personal injury or death sad by the negligent or wrongful act or

omission of any employee of the Governmehtle acting withinthe scope of his

office or employment, under circumstangdsere the United States, if a private

person, would be liable to the claimami&accordance with thlaw of the place

where the act or omission occurred.

28 U.S.C. § 1346(b)(1). The FTCA does not waive United Statesbsereign immunity for
constitutional torts.See F.D.I.C. v. Meyeb10 U.S. 471, 477 (1994) (“By definition, federal
law, not state law, provides the source of liabildy a claim alleging the deprivation of a federal

constitutional right . . . . [Ardhe United States simply has mendered itself liable under [the

FTCA] for constitutional tort claims.”). Additially, “[tlhe United States has not waived its

12



sovereign immunity with respect to claimsthts employees have committed constitutional
torts.” Alston v. SebeliyfNo. 13-CV-4537, 2014 WL 4374644,*& (E.D.N.Y. Sept. 2, 2014)
(quotingCastro v. United State84 F.3d 106, 110 (2d Cir. 1994)). AccordinglBjvensclaims
do not lie against federal employees in their ddficapacities, because such suits are considered
actions against the United States, and are ténye¢he doctrine of sovereign immunityW/right
v. Condit No. 13-CV-2849, 2015 WL 708607, at (3.D.N.Y. Feb. 18, 2015) (citingobinson
v. Overseas Military Sales Cor21 F.3d 502, 510 (2d Cir. 1994%ge also Gonzalez v.
ShahnoonNo. 15-CV-2961, 2015 WL 6118528, at *4 (E.D.N.Y. Oct. 16, 201Bjv€&nsclaims
against federal officials in their officiaapacity are barred by the sovereign immunity
doctrine.”). Therefore, to the ®@nt that Plaintiff (1) brings #rt claim against the Government
directly for violations of te First, Fifth, Eighth, and Fourteenth Amendments or @&yans
claim against the Individual Defdants in their official capacitider violations of the First,
Fifth, Eighth, and Fourteenth Amendments, his claims are barred by the doctrine of sovereign
immunity and must therefore be dismissed.

Plaintiff does not explain iany detail what his “tort claim” against the Defendants is.
Even if the Court were to attempt liberally coons one, because Plaintiff has not exhausted any
such claim, it fails. An FTCA action “againsetlUnited States is the exclusive remedy for a suit
for damages for injury resulting from the ngght or wrongful act or omissions of any
employee of the Government while acting witthie scope of his offe or employment.”
Bearam v. SommgNo. 12-CV-1858, 2013 WL 5405492,*& (S.D.N.Y. Sept. 25, 2013)
(internal quotation marks omitted) (cigj, inter alia, 28 U.S.C. 8§ 2679(b)(13ke alsd-inley v.
Hersh No. 12-CV-162, 2013 WL 3450270, at *7 (D. VtlydQ, 2013) (“As to [the plaintiff's]

tort claims, his exclusive remedy for monetary damages against the United States is under the

13



Federal Tort Claims Act.”). When bringing BiCA claim, plaintiffsare required to first
exhaust their administrative remedi€keeCelestine v. Mount Vernon Neighborhood Health
Ctr., 403 F.3d 76, 82 (2d Cir. 2005) (“The FT@&quires that a claimant exhaust all
administrative remedies before filing a complaint in federal district couxdjrow v. Dupong
No. 08-CV-3083, 2010 WL 1005856, at *3 (E.D.N.Y. Mar. 15, 2010) (sasee)als®8 U.S.C.
§ 2675(a) (“An action shall not be instituted uoolaim against the United States for money
damages for . . . personal injury . . . caused byn#gligent or wrongful act or omission of any
employee of the Government while acting witthie scope of his officer employment, unless
the claimant shall have first presented the clairtine appropriate Federal agency and his claim
shall have been finally denied by the agency iiing and sent by certifiedr registered mail.”).
The FTCA's exhaustion requirement isifisdictional and cannot be waivedCelestine 403
F.3d at 82see also Bastien v. Samydi®. 14-CV-1561, 2015 WL 5008837, at *2 (E.D.N.Y.
Aug. 21, 2015) (sameR.C.L. Infant v. Bronx-Lebanon Hosp. Cido. 13-CV-6764, 2015 WL

1499745, at *4 (S.D.N.Y. Mar. 31, 2015) (sarh€)The plaintiff beas the burden of pleading

® The Supreme Court has recently helat thhe FTCA'’s time limits for filing an
administrative claim and bringing suitfiederal court are ngtrisdictional. See United States v.
Kwai Fun Wong135 S. Ct. 1625, 1638 (2015) (“['®Hold that the FTCA'’s time bars are
nonjurisdictional and subject amuitable tolling.”). However, “the Court’s opinion did not
address—and therefore did nostdirb—the well-established primpde that . . . exhaustion of
administrative remedies]] [is] jurisdictional in negyand [is] not subject to waiver . . .."
Mohamed v. F.B.]No. 14-CV-7615, 2015 WL 6437369,*6t (S.D.N.Y. Oct. 21, 2015kee
also Barnhill v. Terrell 616 F. App’x 23, 25 & n.1 (2d Ci2015) (concluding that “[the
plaintiff] failed to exhaust his administrative redires, and that [the district court] accordingly
lacked jurisdiction to hear his ER claims,” but noting that iKwai Fun Wong“the U.S.
Supreme Court ruled that time limitations under BT CA are nonjurisdtmnal and subject to
equitable tolling”);cf. Ortega v. ColvinNo. 13-CV-3487, 2015 WL 6143591, at *4 (E.D.N.Y.
Oct. 19, 2015) (noting the holding ikwai Fun Wongbut also indicating that “[t]he
administrative exhaustion requirement [of the FTCA] derives from a cardinal principle of law—
that the United States, as smign, is immune from suits iime courts of law,” and that
“[s]overeign immunity creates a jurisdictionalrkia suit” (internal quotation marks omitted)).
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compliance with the FTCA’s exhaustion requiremer8hierman-Amin-Braddox:Bey v. McNeil
No. 10-CV-5340, 2011 WL 795855, at *2 (E.D.N.Y. Feb. 25, 2011) (clrmg Agent Orange
Prod. Liab. Litig, 818 F.2d 210, 214 (2d Cir. 19873)cord Foster v. Fed. Emergency Mgmt.
Agency No. 14-CV-1750, 2015 WL 5430370, at *100BEN.Y. Sept. 15, 2015) (samdastien
2015 WL 5008837, at *5 (samejee also Aurecchione Schoolman Transp. Sys., Iné26 F.3d
635, 638 (2d Cir. 2005) (“The plaintiff bears the burden of proving subject matter jurisdiction by
a preponderance of the evidence.”). “With respectaims against the BOP, the FTCA requires
that an inmate mail or deliver his or her claorthe BOP’s Regional Office, and then to appeal
an adverse decision in writirig the BOP prior to filing suiin U.S. District Court.”Lockwood

v. Fed. Bureau of Prisondlo. 13-CV-8104, 2015 WL 4461597,*& (S.D.N.Y. July 21, 2015)
(citing 28 C.F.R. 88 543.31(c), 543.32(9)).

Here, Plaintiff has not attempted to pleadrgue that he complied with the FTCA'’s
exhaustion requiremehtThe Court simply does not haveigdliction to entertain Plaintiff's
FTCA claim, to the extent one evertasbe found in the Amended Complair8ee Sherman-
Amin-Braddox:Bey2011 WL 795855, at *2 (noting that ‘fi¢ plaintiff bears the burden of

pleading compliance with the ER'’s exhaustion requirement”However, Plaintiff's FTCA

" Nor would it be an answer (to the extent ih& even true) tha®laintiff exhausted his
remedies under the Prison Litigation Reform G&1L_RA”), which Plaintiff attempts to plead.
(SeeCompl. 11 31-48.) “The exhaustion procedunnder the two statutes differ, and the
fulfillment of one does not constitute satisfaction of the oth@wusu v. Fed. Bureau of
Prisons No. 02-CV-915, 2003 WL 68031, at *2 (SNDY. Jan. 7, 2003) (footnote omittedge
also Ward v. IvesNo. 11-CV-1657, 2014 WL 4417764, at *6.[E Cal. Sept. 4, 2014) (“Prison
grievances are not sufficient to exhaushadstrative remedies under the FTCA because
exhaustion requirements for adnsitmative remedies through the BOP’s inmate grievance system
differ from the exhaustion requirements for filing a claim under the FTCA.” (alterations and
internal quotation marks omittedgdopted by2014 WL 4929454 (E.D. Cal. Sept. 30, 2014);
Robinson v. United Stateo. 13-CV-1106, 2014 WL 2940454,*& (M.D. Pa. June 30, 2014)
(“[A]n inmate may not rely upon the submissionpoison grievances to satisfy his separate and
independent exhaustion requirement under the FTCA.”)
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claims are dismissed without prejudice, andrRitiiis granted leave to file an Amended
Complaint within 20 days of this OpinidnConsequently, if Plaintiff has exhausted his
administrative remedies pursuant to the FTCA lay time, he may assert his FTCA claim in his
Amended ComplaintSee Vitrano v. United Statd$o. 06-CV-6518, 2008 WL 1752221, at *4
(S.D.N.Y. Apr. 16, 2008) (“When and if [theghtiff] is able to plead satisfaction of
jurisdictional prerequisites [of his FTCA claim], idl be entitled to assethese claims either

by amending his complaint here or by filing awa&ction.”). To the ext that Plaintiff has
exhausted such remedies but his FTCA claim is nonetheless unseed3 U.S.C. § 2401(b),

he is free to allege facts sufeit to argue that that untimediss should be forgiven under the
doctrine of equitable tollingsee Palmer-Williams v. United Staték. 14-CV-9260, 2016 WL
676465, at *3 (S.D.N.Y. Feb. 18, 2016) (noting thae“t).S. Supreme Court recently ruled that
time limitations under the FTCA are nonjurisdictibaad therefore subject to equitable tolling”
(citing United States v. Kwai Fun Woni35 S. Ct. 1625, 1633 (2015))).

2. RLUIPA Claims

Plaintiff alleges his right texercise his religion pursuant®LUIPA has been violated.
(SeeCompl. 1 29.) The Government moves tenaiss this claim on the grounds that RLUPIA

does not create a cause of acagainst the United StatesSeeDef.’'s Mem. 15-16.)

8 The Government submits a declaration thegview of the database of administrative
tort claims filed with BOP indicates that Plafhtiid not file a timely achinistrative tort claim
related to the claims raised in the instant ComplaigeeDef.’'s Mem. Law 14; Def.’s Decl.

1 9-10 & Ex. E.) While the Court can refep #vidence outside th@eadings, such as
affidavits,” Tandon 752 F.3d at 243, and exhibiay Legal 37 F. Supp. 3d at 696, in deciding
whether it has subject matierisdiction, theCourt will nonetheless grant Plaintiff the
opportunity to amend the Complaint, since bgtteading could potentiallgure this defectCf.
Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000).
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“Congress enacted RLUIPA as an amendment to RFRA in light of the Supreme Court’s
decision inCity of Boerng521 U.S. 507, which held that RFRA was unconstitutional as applied
to the states.”Sabir v. WilliamsNo. 17-CV-749, 2017 WL 6514694, at *6 (D. Conn. Dec. 19,
2017) (citingHolt v. Hobbs 135 S. Ct. 853, 860 (2015).) RLUIPA provides that:

No government shall impose a substariiiaiden on the religious exercise of a

person residing in or confined to arstitution, as defined in [8] 1997 of [Title

42], even if the burden results from a rule of generaliegiplity, unless the

government demonstrates that imposition of the burden on that person—(1) is in

furtherance of a compelling governmentdénest; and (2) is thleast restrictive

means of furthering that compelling governmental interest.

42 U.S.C. § 2000cc-1(a). RLUPIA’s definitiof “government” includes any “State, county,
municipality, or other governmeaitentity created under the autipiof a State,” “any branch,
department, agency, instrumatlitty, or official” thereof,and “any other person acting under
color of State law.”Id. 8 2000cc-5(4)(A). Section 1997 definan institution as a facility or
institution that, among other things, “is owneg@erated, or managed by, or provides services on
behalf of any State or politit subdivision of a State.ld. 8§ 1997(1)(A). A “State” means “any
of the several States, the Distrof Columbia, the Commonwealtth Puerto Rico, or any of the
territories and possessionstbé United States.1d. 8 1997(4). Accordingly, RLUIPA “only
applies to state and local goverents, not a federal prisonPineda-Morales v. DeRos@3-
CV-4297, 2005 WL 1607276, at *4 (D. N.J. Jul. 6, 2088k also Ish Yerushalayim v. United
States 374 F.3d 89, 92 (2d Cir. 2004) (“Because RBHIclearly does not create a cause of
action against the federal governmentts correctionalacilities, [the plaintiff] has no RLUIPA

cause of action.”). Plaintiff therefore has nosmof action againstéhUnited States under

RLUIPA.
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3. RFRA

Plaintiff also alleges hisght to exercise his religiopursuant to the RFRA has been
violated. SeeCompl. 11 29, 82.) The Government moves to dismiss this claim on the ground
that RFRA does not provide for monetary damadgselDef.’'s Mem. 16-17), which is the only
relief Plaintiff seeks in this case&éeCompl. 1 82-85).

Similar to RULIPA, RFRA provides that ‘@ernment shall notubstantially burden a
person’s exercise of religion even if the burdesults from a rule of general applicability,”
unless “it demonstrates that application ofltheden to the person—(1) is in furtherance of a
compelling governmental interesind (2) is the least restive means of furthering that
compelling governmental interest.” 42 U.S§2000bb-1(a—b). “[T]he Supreme Court has
acknowledged the availability of injunctivelief under RFRA.” Tanvir v. Lynch128 F. Supp.
3d 756, 775 (S.D.N.Y. 2015) (citingo@zales v. O Centro Esfia Beneficente Uniao do
Vegeta) 546 U.S. 418, 425-30 (20063xppeal docketedNo. 16-1176 (2d Cir. Apr. 18, 2016).
However, “neither the Supreme Court nor anyhefthirteen courts of appeals has held that
RFRA provides for money damagedd. Indeed, several circuit cdsr as well as other district
courts in the Second Circuit, have held tR&ERA did not waive sovereign immunity for money
damages against the United States argents acting in their official capacitfaee, e.gDavila
v. Gladden 777 F.3d 1198, 1210 (11th Cir. 2015) (holding RFRA does not provide for suits for
money damages against the United States ag#sats acting in their official capacity);
Oklevueha Native Am. Church of Haw., Inc. v. Hal&&6 F.3d 829, 841 (9th Cir. 2012) (same);
Webman v. Fed. Bureau of PrispAg1 F.3d 1022, 1026 (D.C. Cir. 2006) (san@yvir, 128 F.
Supp. 3d at 780 (holding RFRA does not providenioney damages against federal officials in

their official or personal capacitygee als&Gossamon v. Texads63 U.S. 277, 288 (2011)
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(holding RLUIPA does not provider suits for money damages agsti a state). Keeping with
these decisions, the Court hottiat Plaintiff’'s RFRA claim fas because RFRA did not waive
sovereign immunity for money damages against the United States or its agents acting in their
official capacity.

Even if Plaintiff's claim could be constrdes seeking injunctiveslief, any claim for
such relief is moof. Plaintiff was transferred from FG Otisville to FCI — Terre Haute
sometime between the actions alleged in the Complaint and the filing of the Complaint. (Dkt.
No. 6 (listing FCI — Terre Haute as Plaintifptace of incarceration #éie time the Complaint
was filed).) Additionally Plaintiff was released froOP custody on June 2, 201 5egDef.’s
Decl. § 12.) “Itis settleth this Circuit that a transfer from a prison facility moots an action for
injunctive relief against the transferring facilityPrins v. Coughlin76 F.3d 504, 506 (2d Cir.
1996);seealso Salahuddin v. Goord467 F.3d 263, 272 (2d Cir. 2006) (“[A]n inmate’s transfer
from a prison facility generally moots clairfts declaratory and inpctive relief against
officials of that facility.”); McAlpine v. Thompsori87 F.3d 1213, 1218 (10th Cir. 1999) (noting
that eight other “circuit[s that have] consider[dt issue ha[ve] decidekat release to parole
moots a claim regarding prison conditions argutations” and so holding) (italics omitted).

Accordingly, any claim for ijunctive relief is moot.

% Plaintiff mentions “injunctie relief” once in the complaint, as part of a citation to a
somewhat unclear statement relating to the stafutmitations in the corext of his conspiracy
claims, noting “[t]here is an exception to angeal rule for cases where Plaintiff(s) seek
injunctive relief . . . A violation igalled ‘continuing’ signifying thaa plaintiff can reach back to
its begin[n]ing even if thabegin[n]ing lies outside the statutory limitations period, when it
would be unreasonable to require or even pdmmitto sue sep[a]r[Ja#]y over every incident
of the defend[a]n[]ts unlawfuidonduct.” (Compl.  80.)

19



4. Section 1985 and Section 1986 Claims

Plaintiff also asserts claims for conspiracynterfere with civil rights and neglect to
prevent conspiracy, pursuant42 U.S.C. 88 1985 and 198&egCompl. 11 79-80, 83.) The
Government moves to dismiss these claims ergtbunds that the Couetcks jurisdiction over
these claims, because the United States hasaieéd sovereign immunity for claims brought
pursuant to 42 U.S.C. 88 1985 and 1986eeDef.’s Mem. at 18.) Th€ourt agrees that it lacks
jurisdiction to hear 88 1985 and 1986 claims addhes United States and the Defendants sued
in their official capacity, as 88 1985 and 1986 ‘anapplicable to théederal government.”
Murray v. Lakeland Cent. Sch. Dist. Bd. of Edidn. 16-CV-6795, 2017 WL 4286658, at *7
(S.D.N.Y. Sept. 26, 20173ee also Haynes v. Quality Mkt307 F. App’x 473, 475 (2d Cir.
2008) (“[T]he United States has not waived soxgrémmunity for claims . . brought pursuant
to 42 U.S.C. 88 1985 and 1986.Harrison v. Pottey 323 F. Supp. 2d 593, 604-05 (S.D.N.Y.
2004) (holding that § 1985 “do[es] not provialeemedy against the federal government” and
“[blecause the United States has not waivedatereign immunity for constitutional tort claims
under the Civil Rights Act, this [c]ourt disgses [the plaintiff'sB§ 1981, 1983, and 1985 claims
for lack of subject matter jurisdiction”Raghavendra v. NLRBJo. 08-CV-8120, 2009 WL
5908013, at *9 (S.D.N.Y. Aug. 27, 2009) (“[T]he divights statutes do not unequivocally
express the federal government’s consent teueel and, thus, do not waive its sovereign
immunity.”). Accordingly, Plaintiffs 8§ 1985 and 1986 claims are dismissed.

C. Dismissal Without Prejudice

A complaint should be dismissed withougjodice if the pleading, “liberally read,’
suggests that the plaintiff has aioh that he has inadequatelyioartfully pleaded and that he

should therefore be given a chance to refran@ubdco v. Moritsugu222 F.3d 99, 112 (2d Cir.
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2000) (alterations andtetion omitted) (quotingsomez v. USAA Fed Sav. BahK1 F.3d 794,
795 (2d Cir. 1999)). If a complaint, howeverstsubstantive problems and “[a] better pleading
will not cure [them]” repleading may be “futile fd. (citing Hunt v. All N. Am. Gov’'t Income
Tr., 159 F.3d 723, 728 (2d Cir. 1998)).

Here, despite failing to oppose the Motion, Ri#ii has nevertheless not been afforded an
opportunity to amend his Complaint. Regagithe FTCA claims only, there is reason to
suspect that, if given an opporttynto amend, Plaintiff might bable to cure the substantive
deficiencies in his Complaint. TherefoRdaintiff's FTCA claimsare dismissed without
prejudice. The remainder of Plaintiff’'s dismissed claims against the Government are dismissed
with prejudice.

I1l. Conclusion

For the reasons discussed herein, the Gwwvent’'s Motion To Dismiss is granted.
Plaintiff's FTCA claims are dmissed without prejudice, aatl other claims against the
Government are dismissed with prejudice. If Riéiwishes to file an Amended Complaint, he
must do so within 20 days of the date of thisrym & Order. Failure to do so might result in
dismissal of this case. Plaintiff should inclugighin that Amended Quaplaint any changes to
correct the deficiencies identified in this Opintbiat Plaintiff wishes the Court to consider. The
Amended Complaint will replace, not supplement, the original complaint. The Amended
Complaint must contaiall of the claims and factual allegatiotee Plaintiff wishes the Court to

consider.
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The Clerk of the Court is to terminate the pending motion, (Dkt. No. 38), and mail a copy
of this Opinion and Order to Plaintiff.

SO ORDERED.

DATED:  March 7 2018
White Plains, New York

K'E ETH M
D STATES DISTRICTJUDGE
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