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In this matter, the United States Bankruptey Court for the Southern District of New York

(Drain, J.) denied Appellant Credit One’s motion to compel arbitration against the Debtor-

Appellee, Orinn S. Anderson. On June 14, 2014, this Court affirmed the Bankruptcy Court, also

denying arbitration. Credit One now seeks to stay the bankruptcy proceedings below pending

appeal of this Court’s order to the Second Circuit. (ECF No. 54.) For the reasons set forth below,

the motion to stay the bankruptey proceedings is DENIED.
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BACKGROUND!?

On or before July 2011, Anderson incurred a credit card debt with Credit One. Anderson
apparently defaulted on the account, and, on January 31, 2014, he filed a voluntary petition for
relief under Chapter 7 of the Bankruptcy Co@sMay 6, 2014, the Bankruptcy Court discharged
Anderson’s consumer debts, including the Credit One account. Anderson contacte®©@eedit
on September 22, 2014 to inform it that his debt had been discharged and request that Credit One
update his credit report. Anderson alleges that, notwithstanding his efiaidnm iCredit One of
the discharge, Credit One refused to update his credit report, which continues to show his
obligation to Credit One as “charged off,” with no notation that the debt has beetedfisy
bankruptcy.

On OctobeR0, 2014, Anderson moved to reopen the bankruptcy proagetiimnopinion
datedDecember 12, 2014, the bankruptcy court granted the motion to “permit the Debtor to
commence and pursue an adversary proce@giagainst Credit One Bank witkspect to alleged
violations of the Debtor’s discharge injunctior{J.A. 109, Rec. No. 7, ECF No. 22.) In response,
Anderson filed a class action complaagfainst Credit One, alleging it haoblatedthe discharge
injunction found in 11 U.S.C. § 5Z4.

On March 3, 2015, Credit One filed a combined motiordigmiss, strike the class
allegations, andompel arbitration (J.A. 189Rec. No. 14, ECF No. 2RIn a subsequent hearing,
the Bankruptcy Court denied all of Credit One’s motions, including its motion to compel
arbitration,relying principally on the analysis im re Belton No. 1223037 (RDD), 2014 WL

5819586 (Bankr. S.D.N.Y. Nov. 10, 2014¢v'd, No. 15 CV 1934VB), 2015 WL 6163083

1 On September 16, 2015, Credit Gnubmitted a joint appendiwhichis referred to by both partie§See
ECF No. 22.)In following with the tableof contents in Credit One’s submissidmisfoint appendix will be referred
toas “J.A._, Rec. No. , ECF No. 22

2 Section 524 of the Bankruptcy Code provides that a discharge in a bankrupttgsasran injunction
against efforts to collect astiharged debt. 11 U.S.C. § 524.
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(S.D.N.Y. Oct. 14, 2015)motion to certify appeal deniedNo. 15 CV 1934 (VB), 2016 WL
164620 (S.D.N.Y. Jan. 12, 2016). On June 2, 2015, Credit One then filed an interlocutory appeal
to this Court pursuant to 9 U.S.C. § 16(a)(1) regarding the Bankruptcy Court’'s decision to deny
arbitration Credit Onefurther moved for leave to appeal the Bankruptcy Cowortier denying
its motiors to dismiss and strikelass allegations At the same timeCredit One movedn
Bankruptcy Courfor a stay pending appeal pursuant to Federal Rule of Bankruptcy Procedure
8007. After theBankruptcy Court denied Credit One’s motion for a stay pending afpaal’31,
Rec. No. 26, ECF No. 22¢redit One requested tharse stay from this Court. (EQ¥o. 22.)

On February 22, 2016, this Court denied Credit One leave to appeaitibasro dismiss
and strike class allegatis (ECF No. 30) and subsequentlgffirmed the Bankruptcy Court’s
decision to deny arbitration. (ECF N&B.) As detailed in the Opinion dated June 14, 2Q4é
“June Order”) this Court held that, when a “discharge is so fundamentally related to a debtor’s

fresh start,” the question of whether a discharge injunction has been violated is essential to prope
functioning of the Bankruptcy Code, and arbitration is inadequate to protect such cosemtsugbst
rights granted by the @le.” Id. at 13. Among other things, the June Orderigh[ed] in favor
of refusing to compel arbitration, as the Bankruptcy Court is uniquely situatecetpréitits
discharge order.”ld. at 15. It further denied as moot Credit One’s motion for a stay pending
appeabks it had disposed de arbitration appeal.

In response, Credit One filed an amended notice of appeal to the Secondddirduily
26, 2016, and now moves for an order stayingbduekruptcyproceeding pending thatppeal.
On September 9, 2016, Credit One filed a nearly identical motion to stay in the Seaurid Cir

STANDARD OF REVIEW

Rule 8025 of the Federal Rules of Bankruptcy Proceffi®ele 8025”) permits district

courts tostaytheir own orderspending appedb the court of appealsi-ed. R. Bankr. P. 8025
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This staydoesnot extendbeyond 30 days after the judgmestenteredunless the period is
enlarged “for cause shown.Rule 8025(h(R). Rule 8025 as amended, effective December 1,
2014, was derived from former Rule 8017. Except for subdivision (c), no new language &ds add
to 8025 that, in the Court’s vievalters the applicable standard of reviewhe Court therefore
relies on pre-2014 case law interpreting former Rule 8017.

Rule 8025has been consistently held, in cases construing its prededestalow the
same standard used for staying actions of a lower c@&# In re New York, Skyline, In620
B.R.1, 34 &n.4 (S.D.N.Y2014) (discussing rule 80(3)); see also Hirschfeld v. Bd. of Elections
in City of N.Y,.984 F.2d 35, 39 (2d Cir. 1993) (discussing Ruté iBe Federal Rules of Appellate
Procedurg? According to this standardedding whether to stagroceedingperding appeal lies
within the sound discretion of the district couht. re N.Y.Skyline, Inc.520 B.R. 1, 5 (S.D.N.Y.
2014);see also, In re DBSD N. Am., Indos. 09 Cv. 10156 (LAK), 09 Cv. 103TRAK), 09 Cv.
10373 (LAK), 2010 WL 1838630at *1 (S.D.N.Y.May 7,2010) In exercising this discretion,
courts considerdur factors® (1) the likelihood that the party seeking the stay will prevail on the

merits on appea(2) the likelihood that the moving party will be irreparably harmed absstata

3 Most of the changes to the former rule are stylistic. Subdivision (ciis herovides that if a district
court or BAP affirms the bankruptcy court ruling and the appellate judgmstayed, the bankruptcy court’s order,
judgment, or decree thatagfirmed on appeal is automatically stayed to the same extent as the sepppéhiate
judgment. FED. R. BANK. P.8025advisory committee’s not® 2014 amendment.

4 Courts within the Second Circuit apply the same standard used fafstesgrictcourt orders pending
appeals to the circuit court under Federal Rule of Appellate Procedure &Rj(R\ile 8A"), in large part because
Bankruptcy Rule 8007 (formerly rule 8005) is directly adapted from Rulel@£e BGI, Inc, 504 B.R. 754, 761
(S.DN.Y. 2014)

5 When considering the four factors, some courts in the Second Circpitabalancing approach, .i.¢he
lack of one factor is not dispositivehere others hold that the failure to satisfy any one factor will resulniyirte
the motion. See In re Sabine Oil & Gas Corp48 B.R. 674, 68{comparingMohammed v. Ren809 F.3d 95,101
(2d Cir. 2002)In re BGlI, Inc, 504 B.R. 754, 762 (S.D.N.Y. 2014)dlding“[t]he lack of any one factor is not
dispositive to the success of the motion..widh In re General Motors Corp409 B.R. 24, 30 (Bankr. S.D.N.Y.
2009) (holding the party must show “satisfactory evidence on alkcfateria.”)). This Court, like the court in
Sabine Oil is not required to decide whether the balancing approack oigttl rule is the correct application of the
four factor test because, under either application, Credit One’s msfiteli to fail. See also In re Adelphia
Commc’ns Corp.361 B.R. 337, 34@7 (S.D.N.Y. 2007}articulating the disagreement as to skendard, stating
that “the Second Circuit has never articulated such a rigid rule of éawl, determining to follow the practice of
weighing factors).
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(3) the prospect that others will be harmed if the court grants theastdy4)the public interest
in granting the staySeeHirschfeld 984 F.2dat39 (quotation marks omittediccord Mohammed
v. Reng 309 F.3d 95, 100 (2d Cir. 2002) (citikjton v. Braunskil] 481 U.S. 770, 776 (1987)).

Likelihood of success and irreparable injury are the most “critical” factdhis analysis,
Nkenv. Holder, 556 U.S.418 43334 (2009), andhe showing required under eabhas an
inversely proportional relationship to one anotheee, e.gLG Elecs., Inc. v. WLAN USA, Inc.
No. 13 Cv. 2237 (RA), 2015 WL 4578537, at *1 (S.D.N.Y. July 29, 2@t&ng Thapa v.
Gonzales460 F.3d 323, 334 (2d Ci2006)). Where the likelihod of success on the merits is
significant, less irreparable harm must be shown, and vice vitsdn no case, however, is it
“enough that the chance of success be better than negligible,” or that there be soswbdity
of irreparable injury.”Nken 556 U.S. at 434 (quotations omittedideed, at least one court has
suggested that a motion for a stay pending appeal must raise “serious quesienes’as here, a
district court is asked to review its own ordén. re A2P SMS Antitrust LitigNo. 12 Cv. 2656
(AJIN), 2014 WL 4247744, at *2 (S.D.N.Y. Aug. 27, 2014).

If a temporary stays granted, itontinueauntil final disposition of the appeal, but onfy
a notice of appeal is filed within this @lay period. Fed. R. Bankr. P. 802&( A district court
may condition thetay upon the posting of a bond or other security. Fed. R. Bankr. P. §825(b)

DISCUSSION

Before applying the foufactor testthere is a questioregarding which Bankruptcy Rule

applieswhenthe order from which movant appeaffirmedthe Bankruptcy Court.
.  Whether to Apply Rule 8025 or 8007

In affirming the Bankruptcy Cousg ordess, this Courtleft the bankruptcyproceeding in

placeand, under such circumstances, the Court has alreaelyrdeed that Credit One failed to

succeed on the merit&sking the district court to then find that, under the first pr@rgdit One
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is likely to succeed on the merits on appeal under Rule 8025 would require the distritb court
find that its own order is likely to be reversed. This is a standard that isganet) to besatisfied
In re A2P SMS Antitrust LitigNo. 12 Cv. 2656 (AJN), 2014 WL 4247744, at *2 (S.D.N.Y. Aug.
27, 2014). The Bankruptcy Court, which may have pertirigfirsthand informatiorregardng
prongs two (2), three (3), and four (@) the test outlined aboy&as not yet been requested to
weighin. Moreover,two district courtjudges have reached opposite conclusmmsimilar facts
between the June Order and when this order was filed, which may arguably weigbr iof the
current appellate court being in the better position to dewitetherto stay the bankruptcy
proceedings Thus, applying Rule 8007 may bmreappropriate.

In the instant actignCredit Onedid in fact moveto stayunder Rule 8007and”[i]n the
event this Court determines that Bankruptcy Rule 80@¥applicable ... Credit One move[di
the alternative under Federal Rule of Bankruptcy Procedure 8025 ....” (Mem. in Supp. of Mot.
for Stay Pending Appeal (“Credit One Support”) at 6, ECF No.\&fhi)e Rules 8007 and 8025
require the same standard of review in this circuit, Rule 8007 holds a notable pabddfirence:
the applicant mudtrst movefor the stay in bankruptcy couRed. R. Bankr. P. 8007(a)(1)(A) and
(@)(1)(D). “If the party improperly bypasses the bankruptcy court and seeks a stdsofirdhe
district court, the district court lacks the jurisdiction to hear the matten& BGI, Inc, 504 B.R.
754, 761 (S.D.N.Y. 2014) (citiny re Taub 470 B.R. 273, 276 (E.D.N.Y. 2012))herefore,
district courts routinely dismiss motions for a stay pending appeal whehisatiot first requested
from the bankruptcy judge and the failure to do so is not adequately expl&eede.g.In re
Alexander 248 B.R. 478, 48(S.D.N.Y. 2000) (“District courts and bankruptcy appellate panels
have regularly dismissed appeals for unexplained failure to apply first to theipeykrourt.”).

Credit One has noyet demonstrated thatt hasmoved for stay in Bankruptcy Court and

on this ground alone, the Court wodildd that Credit One is not entitled to a stayder 8007.
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Review of the uderlying docket suggests potential explanation for whyré&dit One is
bypassing the Bankruptcy Cou@redit One has engaged in significant misconduct with respect
to the discovery process in this actidee In re Anderseidv. Proc. No15-08214 (RDD), Dkt
No. 89 (“Sept. 22, 2016 Hearing Tr.”) at 5&8:3;see also idat 55:6:64:18. At the conclusion
of a hearing before the bankruptcy court on September 22, 2016, Judge Drain stateddblt he w
issue a ruling either drawing an adverse inference agaiadit One or issuing a default judgment
against Credit Oneld. at 102:1517. That saidyhile theBankruptcy Rules governing stagsem
to promoteand, more importantly, condosemething akin téorum shopping, thestill empower
this Court to decide Credit One’s motion.

Consideringhat the Bankruptcy Court has not been able to consider the applicatobn
that the Second Circuit may take a different view of the Bankruptcy Rulesnguyetaysthe
Court will nowaddress the erits of CreditOne’smotion to stayaddressing each factor in turn.

[I.  Applying the Four Factor Test for Stay Pending Appeal

As the moving party, Credit One bears the burden to show that it is entitled to a stay.
See, e.gNken 556 U.S. at 4334 (stating that “[the party requesting a sthgarsthe burden of
showing that theircumstances justify an exercise of [this] discretipn.”

1) Likelihood of Success on the Merits

“The *substantial possibility of succédsst is consideredn intermediate level between
‘possible’ and ‘probableand is‘intended to eliminate frivolous appedls.In re 473 W.End
Realty Corp.507 B.R. 496, 501 (Bankr. S.D.N.Y. 2014) (citingXtountry Squire203 B.R. 182,
184 (Cir. BA.P.1996)). CreditOne has failed to demonstrate a substantial possibility of success
on its appeal of the June Order.

As Anderson points out, Credit One does not challaihgepremise that where the

discharge is so fundamentally related to a debtor’s fresh start, @obiisaimpermissible (Mem.
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in Opp’n to Def.’s Mot. (“Anderson Opp’n”) at 8, ECF No. 581)showing there is aubstantial
possillity it will succeedon appealCredit Onemerely arguethat certain of itglenied claims are
colorable because two judges of this court have reached opposite conclusions orfesitilar

With respect to the June Order, the Court acknowledges that there is more thia a tri
possibility that some portion ofs order may be reversed or modified on appebhe Court
declines to restate its cdosions herge (SeeECF No. 43), choosingnisteadto observethat
reasonable judicial minds could disagree on certain unsettled issues®of law.

Even dter consideringhis more than trivial possibility, the Court still does not find that
Credit One establishes'substantial possibility” rather thannaerelikelihood” of success on the
merits of its appealThe presence of a contradictory legal framework and the existence of some
possibility of success on agg alonecarry insufficient weight to provide a basis for granting a
stay pending appeal here, especialhere (1) the Court finds no new grounds for abandoning its
reasoning in the June Order anten(2) the other three factors of inoy compel denying the
stay. Thus, the Court weighs this factor against granting a stay.

2) Irreparable Harm

A showing of probable irreparable harm is tipgincipal prerequisitefor issuing a stay
underRule 8007and 8025, anduch harm “must be ‘neither remote rspeculative, but actual
and imminent” In re Sabine Oil & Gas Corp548 B.R. 674, 681 (Bankr. S.D.N.Y. 2016iting

In re Adelphia Commc’ns Corp361 B.R. 337, 347S.D.N.Y. 2007)(citations omitted)) The

5 On this point, the Court notes that it disagrees initte Belton No. 15 CV 1934 (VB), 2015 WL
6163083, at *7 (S.D.N.Y. Oct. 14, 2015potion to certify appeal denigtllo. 15 CV 1934 (VB), 2016 WL 164620
(S.D.N.Y. Jan. 12, 2016) (hereinaftBelton Il). InBelton Il, the court held thatHill stands for the more modest
proposition that claimallegingviolations of the Bankruptcy Code should notdbkitratedf those claims are
‘integral to [the] bankruptcy court’s ability to preserve and equitdlsiribute assets of the estate’ oatbitration
would ‘substantially interfere with [the delnis] efforts to reorganize.’Id. (citing Hill, 436 F.3d at 110 (interha
guotation marks omitted)). For the reasons discussed in the JunetBigl€ourt respectfully disagrees wittis
conclusion.



probability of success that must be demonstrated is inversely proportional éonthent of
irreparable injury that the plaintiff will suffer absent the stay; simply stated g'wfoone excuses
less of the other.”473 West End Realty Corf07 B.R. at 502 (citinylohammed v. Ren809
F.3d 95, 101 (2d Cir. 2002) (quotations omitted)).

As noted above, Credit One filed an amended notice of appeal to the Seconda@ircuit
July 26, 2016. On August 10, 2016, Credit One requested a deadline of October 2f&yr20&6,
filing of its brief with the Second Circuit.Local Rule 31.2 of the Second Circuit allows an
appellant to request a deadline to file its brief any twitein 91 days after the appeal’s “ready
date.” Despite being appeal ready as of July @QZ62Credit One requested to file its beehctly
91 days after the ready date.

We agree wittAndersonthat Credit One’s requebtliesits argument that is entitled to
a stay pending appeal because it is suffering “continuing irreparalnié asraresult of the fact
that “litigation continues in the bankruptcy court unabated.” (Credit One SugipktfECF No.
55.) “Rather than seeking to expedite its appeal, Credit One has sought to brief it lowvdst s
schedule available under Local Rule&1 (ECF No. 59 This request signals that the probability
of harm to Credit One is not imminent, that is, near or impending, and is merely possible

Credit One alsargues that “discovery in bankruptcy court in this case has already proven
burdensora, costly, and disputatious Cfedit OneSupportat 13 ECF No. 55 But as Anderson
persuasively countered, the discovery is primarily focused on Credit One’&palid procedures
with respect to handling of dischachéebts, which will be necessary whether Anderson’s claim
is litigated as part of a class in bankruptcy court or arbitrated individuéiydersonOpp’n at
12, ECF No. 58 The mere fact that discovery wouddntinuepending a Second Circuit ruling is
nat sufficient to show that Credit One would be irreparably harmed if thesstignied.See, e.g.

Manigault v. Macy’s E.LLC, No. @G Cv. 3337 (FB)2008 WL 238566, at *1 (E.D.N.Y. Jan. 28,
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2008) (finding no irreparable harm to the defendant in the absaina stay becausater alia,
“whether this matter ultimately progresses before this Court or in an arbruad, fanformation
adduced through discovery will be useful to the litigdht&Jnited Statewy. Stein 452 F. Supp.

2d 281, 283 (S.D.N.Y. 2006) (participating in discovery did not amount to irreparable harm
because “any depositions or other discovery taken here during the pendency ottieapil

be used in any arbitrations that eventually might take place.”).

Even if the risk ofcontinuel litigation were sufficient to satisfy the requirentof some
showing of irreparable injury, the Couadditionally finds that any threat of harm here is
insignificant when weighed against the injury that Andersod putative class membessuld
sufferif the stay sought by Credit One were granted.

3) Potential Harm to Other Parties

Credit One, as the movant seeking a stay, must establish that Anderson and other parties
will not suffer substantidiarmif the stay is granted. “In other words, the moving party must show
that the balance of harms tips in favor of granting the sthyré Sabine548 B.R. at 682 (citing
Adelphig 361 B.R. at 349) (citations omitted).

Credit One “disputes that its credit reporting has or will cause any harm tasande
whatsoever...” (Credit OneSupportat 1, ECF No. 5% (emphasis addedBut bankruptcy courts
have held that such inaccurate reportilogsharm consumersSee, e.g., In réorres 367 B.R.

478, 48 (Bankr. S.D.N.Y. 2007) (stating thatcredit reporthat continues to show a discharged

debt as “outstanding,” “charged off,” or “past due” is “unquestionably inaccurateialghding,
because end users will construe it to mean that the lender still has the abilfiyrte ¢me debt
personally against the debtor”). “A credit report entry that reflects a past due account is treated

differently by prospective creditors in evaluating credit applications dinaantry that reflects a

debt that has been discharged in bankruptéy.'at 488(citing In re Helmes336 B.R. 105, 107)
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(Bankr. E.D.Va. 2005). Credit One neglects to address this realégpite acknowledging
through counsel that a credit report stating that an activathias a zero balance and wabkarged
off” is nd legally the same as“@ankruptcy discharge.” (Anderson Opp’n at 16, ECF N9, 58
(May 5 Hearing Tr. at 749, Apx.404-409) Specifically, Credit One’s counsel stateft]d
answer your question point blank, the designation on a credit mdmbrarge-off does not signify
that the bank has a bar, a legal bar to trying to collect the debt in the fudlirat72, Apx. 402
Thus,Anderson submits, and the Court agreleat there wuld be substantial harm fnderson
and all those in the putaé classf a stay were grantetl.Thus, the Court also weighs this factor
against granting a stay.
4) Public Interests

Finally, the Court considers the public intereGtedit One argues that the public interest
“weighs heavily” in favor of a stay fomb reasonsneitherof which is persuasive(Credit One
Supportat 15 ECF No. 55 First, no judicial resources will be saved with a st8utherland v.
Ernst & YoungLLP, 856 F. Supp. 2d 638, 644 (S.D.N.Y. 20{2¥]onsiderations of judicial
economy consel, as a general matter, against investment of court resources in procdetings
may prove to have been unnecessailgiting Payne vJumeirah Hosp. & Leisure (USA)C.,
808 F.Supp.2d 604, 604 (S.D.N.Y. 201@itations omitted) As noted abovehe discovery as
scheduled will be necessary whether Anderson’s claim is litigated asf pactass in bankruptcy
court or arbitrated individugl. Second, although there is a strong federal policy favoring

arbitration,there is also a strong policy in protecting a debtor’s fresh start aftebtmiruptcy

" Credit One has not cited any authority for thegmsition that the Court should not consider the interests
of the putative class in determining whether to grant or deny a stay pepgig aor have they responded to the
cases supporting the proposition that the Court may consider such harm.
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proceedings are resolved. The public interest thus also weighs against issuing a stay and halting

the bankruptcy proceedings.

Therefore, this Court finds that none of the four factors weigh in favor of Credit One’s
request for a stay.
CONCLUSION
For the foregoing reasons, Credit One has not made the showings required to obtain a stay
pending appeal of this Court’s July Order. Accordingly, Credit One’s motion is DENIED. The

Clerk of the Court is respectfully directed to terminate the motion at ECF No. 54.

Dated: November Z , 2016 SO ORDERED
White Plains, New York

NELSON §/ROMAN
United States District Judge
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