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. BACKGROUND

A. Factst

Plaintiff Melvin Davis, an African-Amecdan man, has been employed by the New York
State Department of Corrémts and Community Supenas (“DOCCS”) since 2008 as a
correction officer (“CQ”) at Fiskill Correctional Facility (“Fshkill”). (P's 56.1 Resp. 111, 5.)
DOCCS is an agency of the State of New Yok gdministers the State’s correctional facilities,
including Fishkill. (d.  2.) Defendant COs Keith Carlleand James McAnney were at all
relevant times employed by DOCG@SFishkill — McAnney sice 1989 and Canfield since 1998.
(1d. 11 3, 4.)

In the summer of 2013, Plaintiff had been assigfor at least four years to Housing Unit
A-West, as the only CO for the overnight shift from 10:30 p.m. to 6:30 ddn{ (8, 14.)
During the summer of 2013, Canfield and McAynneere also both assigned to Housing Unit A-
West, as the only two COs for the morning shift from 6:30 a.m. to 2:30 pdaf[ (9, 10, 14.)
Canfield and McAnney would relievedtiff from his shift each day.Id. § 14.) Canfield and
McAnney did not outrank Plaintiff, and hano supervisory control over himld({ 11.)

Plaintiff met McAnney around April 2013, whéhcAnney first transferred to Housing
Unit A-West. See idf 12.) Prior to the incident guestion, Plaintiff did not have any
problems with McAnney, who “seemed to be a nice guid’ §13.) Prior to the incident,
Plaintiff had known Canfield for alut four and a half yearsd(  14), and had never filed a

complaint against Canfield during that timiel. ] 15).

1 The facts are undisputed unless otherwise noted, and are taken from the parties’ Local Rulentiéslons
unless otherwise noted.

2“P’s 56.1 Resp.” refers to Plaintiff's Local Rule 5&Ré&sponse to Defendants’ Statement of Material Facts that Are
Not in Dispute. (Doc. 44.)



On July 5, 2013, McAnney and Canfield wardHousing Unit A-West's “back room,”
which is a room behind the officer’s station tbahtains lockers for some of the COs and a table
where COs often eat mealdd.(f 16.) McAnney was eatirtgs lunch at the table.ld.)

Plaintiff was not present.ld.) McAnney had brought cookies to work in a clear sandwich bag
that was reusable by virtue of plastic ridges at the opening that, wissegm zipped together,
sealed the bag.d. § 17.F As Canfield was on a diet, Maney teased him by offering him
cookies, which Canfield declinedld( 18.) Shortly thereaftekjcAnney was called out of the
room, but left the cookie bagld( 1 19.)

As a practical joke, Canfield poked a hbidow the bag’s zippeand poked a piece of
pre-cut packing twinéhrough the hole.1qd.) Canfield tied the twine in a knot around the bag’s
zipper and looped the twine over a pipe in tharggilwhich left the bag containing the cookies
hanging from the ceiling pipeld() McAnney returned to the rooand asked for his cookies, at
which point Canfield told him to find themId( § 20.) After looking for the cookie bag,

McAnney saw it hanging from the ceiling pipe and climbed a chair to reach and giab it. (
McAnney ripped the bag apart, taking with Hime part of the bag containing the cookies and

leaving a remnant of the bagd its zipper attached by ttveine to the ceiling pipe.Id.)

3 Plaintiff responds to this and many other statements contained in Defendants’ 56.1 statement with the same long
guote from Plaintiff's tetimony at his deposition. many instances the quote doed dispute the specific fact
Defendants assert is undisputed, and in some the quoteata®sen relate to the same subject matter. In both
cases, | deem Defendants’ asserted facts, if properly supported, to be undisputed foo#es dihis motion.

SeeFed. R. Civ. P. 56(e)(2Peters v. Mount Sinai HospNo. 08-CV-7250, 2010 WL 1372686, at *4 (S.D.N.Y.

Mar. 30, 2010) (deeming undisputed Defendants’ asstteslwhere Plaintiff offerednly formulaic recitation of
unrelated facts in her 56.1 response). Plaintiff also ptepmdispute certain facts because he “was not present at
th[e] alleged conversation,&(g, P's 56.1 Resp. 1 18)r because he “lacks . . .rpenal knowledge” sufficient to
respond, €.g, id. 11 29, 30). Plaintiff had the opportunity to take discovery as to any facts of which he did not have
personal knowledge, and again, any properly supported facts he fails to properly addressirréipéBse | deem
undisputed for purposes of the instant moti®eeGadsden v. Jones Lange Lasalle Ams., B0 F. Supp. 2d 430,

438 (S.D.N.Y. 2002) (“Courts in thisrcuit have not hesitated to deem admitted the facts in a movant’s Local Civil
Rule 56.1 Statement that have not been controverted by a Local Civil Rule 56.1 statemérd frormioving

party.”).



Nine days later, on July 14, 2013, Plaintiff was working his usual shdft{ 1.) At
approximately 5:45 a.m., Plaintiff was in the back roofd.) (While reaching for a box of
pretzels he kept on top of one of the locketajntiff noticed the bag and twine remnant hanging
from the ceiling pipe. I4.) Plaintiff testified at his depd#n that when he observed the baggie
tied to the ceiling, it was twenty taventy-four inches long and “had baggy arms on it” as well as
“a head.” (d.) Plaintiff also testified that this angl him because “therfit thing | thought of
was somebody being lynched or somethindd.) ( Plaintiff removed the bag remnant and twine
from the ceiling pipe,id. 1 22; Doc. 40 Ex. C (“P’s Dep.”), 408), and placed it in his pocket,
(seeP’s 56.1 Resp. 11 22, 26).

Shortly thereafter, McAnney arrived at thatua relieve Plaintiff from his shift, (P’s
56.1 Resp. 1 23), but Canfield had the day aff,[ 34). Without knowing who had been
involved, {d. 1 24), Plaintiff gave McAnney the bagmnant and twine and asked him what it
was, 6ee idff 23, 24, 26; P’s Dep. 108). McAnney infornkddintiff that Canfield had tied the
bag of cookies to the ceiling pipe to plagrank on McAnney. (P’s 56.1 Resp. 1 25; Doc. 39
(“McAnney Decl.”) 1 9.) McAnney placed thedeaemnant and twine in the trash. (P’s 56.1
Resp. 1 27.) Plaintiff never discussed the incident with Canfiedd{ @7.)

Plaintiff then went to complain to Lieutant Witold Suski, the watch commander, who
asked Plaintiff to draft a mermandum about the incidentld( § 28.) Plaintiff wrote the
requested memo and left the facilityd.(f 32.) Lt. Suski askeSergeant Shawn Barto to
investigate the matterld(  28.} Sgt. Barto then went to the back room of Housing Unit A-
West to retrieve the bag remnant and twird. 129.) There, Sgt. Barto told McAnney that

Plaintiff had made a complaint abdbe bag remnant and twindd.) McAnney retrieved the

4 Plaintiff never had any issues with either Lt. Suski or Sgt. Barto before this incitierf.3(.)
4



object from the trash andmit to Sgt. Barto. 1¢.) At Lt. Suski’s direction, Sgt. Barto took
pictures of the bag remnant and twin&d. {f 30.) Sgt. Barto asked McAnney to draft a
memorandum responding to Plaintiff's comptaimhich McAnney wrote on July 14, 2013d (

1 33.) In a memorandum to Lt. Suski, SgtrtBa&oncluded that the incident was “just a
harmless prank played on one officer [B10Anney] by another [CO Canfield] with no

malicious intent.” Id. 1 35 (alterations in origal); Doc. 40 Ex. F, at 33.) When Canfield came
back to work the next day, July 15, 2013, he alas asked to write a memorandum in response
to Plaintiff's complaint. (P's 56.1 Resp.  36.)

Neither McAnney nor Canfield have everdagaany race-based remarks or comments to
or about Plaintiff. Id. 71 38, 39.) In fact, no one at kil has ever made any racist or
discriminatory remarks to Plaintiff.ld. § 51.) After July 14, 2013, Plaintiff never had any
further problems with McAnney or Canfieldld({ 40.) Apart from the July 14, 2013
complaint, Plaintiff never submitted a colaipt about discrimination to DOCCSId( T 50.)

Nor has Plaintiff submittedny labor grievances.ld()

On April 22, 2014, Plaintiff filed a chargeith the Equal Employment Opportunity
Commission (“EEOC"), alleging th&efendants had violated hisil rights by constructing a
dummy in a noose and hanging it froroealing pipe in the back roomld( 1 41.) McAnney
and Canfield were asked by DOCCS to wnitemoranda in response to Plaintiff's EEOC
complaint, which they did on August 18, 2014d. ([ 42.)

On November 4, 2014, at around 7:30 a.m., Plaintiff found a toy daekith a noose
tied around it on the outside stairedsading to his apartmentld({ 43.) Plaintiff reported the
toy rat and noose to his landiioand his psychologist, but ntotthe police or to anyone at

DOCCS. (d. 1 44.) In fact, Plaintiff never discussie toy rat and nooseitlvy anyone at work



or otherwise reporteit to DOCCS. Id. 1 45; P’s Dep. 95, 96.) Plaintiff did not know who
placed the toy rat and noose on the outside staircase of his apartment. (P’s 56.1 Resp. 1 46.)
McAnney and Canfield both state that they weredn@tctly or indirectlyinvolved in placing the
toy rat and noose at Plaintiff’'s apartment, diinot learn about thecident until Plaintiff
initiated the instant lawsuit.ld. 11 47, 48.)

Plaintiff testified at his deosition in March 2016 that whengroup of employees came
to Fishkill from Arthur Kill Corretional Facility “about four yearago,” tensions arose between
the two groups, including graffiti in one of théshkill restrooms to the effect of “Arthur Kill
niggers go home” and “Arthuill, black monkey.” SeeDoc. 46 Ex. C, at 151-54.) Plaintiff
testified that he saw the N word “three, fg®ars ago on numerous occasions” on the walls of
the correction officers’ bathroom, that the graffibuld then be covered up with paint, but “then
somebody would come, like new people, they woultie@and then rewrite [the graffiti] there.”
(Id. at 150-51.) Plaintiff did not identify who painted the graffiti. Plaintiff testified that at some
unspecified time “in the last two or three yeaasbther CO complained to their lieutenant, who
had the walls painted blaclsge id.at 151-52), “within 24 hours,’Id. at 154)°

On March 10, 2015, the EEOC issued a decigstating that it was unable to conclude
that DOCCS had violated federal law. (P’s SRelsp. § 49.) On the same day, the EEOC issued

Plaintiff a right to sue letter.Id.)

5 In his affidavit, Plaintiff states, “The graffiti languishtttbre for years with no attempt to remove it....” (Doc.
46 1 13.) Plaintiff testified at his deposition, howeteat the graffiti would be painted over before it was rewritten
and that eventually the stalls werainted black to prevent graffitiSée idEx. C, at 151.) | do not accept facts
included in Plaintiff's affidavit accomgmying his summary judgment oppasitiwhere those facts are contradicted
by his prior deposition testimonysee Brown v. Henderso257 F.3d 246, 252 (2d Cir. 2001)ps v. LeeNo. 07-
CV-804, 2009 WL 10640615, at *7 (E.D.N.Y. Dec. 23, 2009) (collecting cases).
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B. Procedural History

Plaintiff initiated this agon by filing a complaint on June 3, 2015, which alleged claims
for hostile work environment under Title VII dfe Civil Rights Act of 1964 against DOCCS
and under 42 U.S.C. § 1983 against Canfld McAnney, and for retaliation under Title VII
against DOCCS. SeeDoc. 1 11 13-19.) Following discery, Defendants filed the instant
motion on February 10, 2017. (Doc. 36.)

1. DISCUSSION

A. Legal Standard

Summary judgment is appropigawhen “the movant shows that there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). “[T]he dispute about a matergtfis ‘genuine’ . . . if th evidence is such that
a reasonable jury could return a verdict for the nonmoving pa#gderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materidlit “might affect the outcome of the suit
under the governing law . . . . Factual dispties are irrelevant or unnecessary will not be
counted.” Id. On a motion for summary judgment, Hg evidence of the non-movant is to be
believed, and all justifiable inferencaee to be drawn in his favorld. at 255.

The movant bears the initial lwen of demonstrating “the sbnce of a genuine issue of
material fact,” and, if satisfied, the burden tlshifts to the non-movant to “present evidence
sufficient to satisfy every element of the clainfblcomb v. lona Col}.521 F.3d 130, 137 (2d
Cir. 2008) (citingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)). “The mere existence
of a scintilla of evidence in support of the [non-movant’sjgpaswill be insufficient; there
must be evidence on which the jury cotddsonably find for the [non-movant]Anderson477

U.S. at 252. Moreover, the non-movant “must daertban simply show that there is some



metaphysical doubt as to the material fadtédtsushita Elec. Indus.dC v. Zenith Radio Corp.
475 U.S. 574, 586 (1986), and he “may not relyconclusory allegations or unsubstantiated
speculation,’Fujitsu Ltd. v. Fed. Express Cor47 F.3d 423, 428 (2d Cir. 2001) (internal
guotation marks omitted).

“A party asserting that a€t cannot be or is genuigadisputed must support the
assertion by . . . citing to partilar parts of materials in érecord, including depositions,
documents, electronically stored information, affiteor declarationsstipulations (including
those made for purposes of the motion ordgnissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). ¥v& an affidavit is used to support or oppose the
motion, it “must be made on personal knowledgepaefacts that would be admissible in
evidence, and show that the affiant . . . is cetapt to testify on the matters stated.” Fed. R.
Civ. P. 56(c)(4)see Major League Baseball Props., Inc. v. Salvino, B2 F.3d 290, 310 (2d
Cir. 2008). In the event that faarty fails . . . to pyperly address anothparty’s assertion of
fact as required by Rule 56(¢he court may,” among other thingsonsider the fact undisputed
for purposes of the motion [or] grant summargigment if the motion and supporting materials —
including the facts considered usguted — show that the movasientitled to it.” Fed. R. Civ.
P. 56(e)(2), (3).

B. Hostile Work Environment

The standard for hostile wodavironment claims is the same whether brought under
Title VII or § 1983, so | will aalyze Plaintiff's claims agast all Defendants togetheGee
Smith v. Town of Hempstead Depf Sanitation Sanitary Dist. No, 298 F. Supp. 2d 443, 451
(E.D.N.Y. 2011) (“The standard for showing a tilesvork environment under Title VII, Section

1981, Section 1983, and the New York State HuRaghts Law is essgially the same.”).



[T]o establish a hostile work environmesiaim under Title VII, a plaintiff must

produce enough evidence to show that the workplace is permeated with

discriminatory intimidation, ridicule, anchsult, that is sufficiently severe or

pervasive to alter the conditions of thetimn’s employment and create an abusive
working environment. In considering ether a plaintiff has met this burden,

courts should examine the totality of the circumstances, including: the frequency

of the discriminatory conducits severity; whether it iphysically threatening or

humiliating, or a mere offensive utterance; and whether it unreasonably interferes

with the victim’s job performance.
Rivera v. Rochester Genesee Regional Transp. A4B.F.3d 11, 20 (2d Cir. 2014) (citations,
alterations, and internal quotation marks omitted). The “test has objective and subjective
elements: the misconduct shown must be sewgpervasive enough to create an objectively
hostile or abusive work environment, and ¥ietim must also subjéiwely perceive that
environment to be abusiveAlfano v. Costellp294 F.3d 365, 374 (2d Cir. 2002) (internal
guotation marks omitted). “A plaintiff must alsemonstrate that [[he was subjected to the
hostility because of h[is] memis#ip in a protected classBrennan v. Metro Opera Ass’n, Inc.
192 F.3d 310, 318 (2d Cir. 1999).

“To decide whether the [hostile work environment] threshold has been reached, courts
examine the case-specific circumstances in thtitity and evaluate the severity, frequency, and
degree of the abuseAlfano, 294 F.3d at 374. “Pervasive” harassment is harassment that is
“more than episodic,” and instgdcontinuous and concertedHayut v. State Univ. of N.,Y352
F.3d 733, 745 (2d Cir. 2003) (internal quotation marks omitted). “The environment,” however,
“need not be unendurable or intolerabl&&ingold v. New York366 F.3d 138, 150 (2d Cir.

2004) (internal quotation marks omie “[T]he fact that the law requires harassment to be
severe or pervasive before it can be actiondbles not mean that employers are free from

liability in all but the most egregious casesd. (internal quotation marks omitted). “A single

incident in which the conduct atjed crosses the line from mersuits to physical force . . . is



more likely to support a hostile work environment clair@tuz v. Liberatore582 F. Supp. 2d
508, 519 (S.D.N.Y. 2008) (citations omitted). tBoe Second Circuit has not ruled out the
possibility that a “one-time use of a severa@ahbslur could, by itself, support a hostile work
environment claim when evaluated in the clative reality of the work environment.Daniel
v. T&M Protection Res., LLANo. 15-560, 2017 WL 1476598, at *1 (2d Cir. Apr. 25, 2017)
(summary order).

Plaintiff identifies three incidents he clairmeated a hostile work environment: the bag
remnant and twine attachedtke ceiling pipe, the toy rat ambose outside his apartment, and
racist graffiti in his workplace restroom.

First, Plaintiff has not produced any esiite connecting the tagt and noose to his
work environment or any of the Defendants. mlfitestified that he does not know who placed
the toy rat on his staircase. (P’s 56.1 Resp. 1 B6th Canfield and McAnney stated that they
had no involvement, and were not aware of tlegdent until receiving the complaint in this
lawsuit, (d. 11 47-48; McAnney Decl. { 18; Doc. 3&nfield Decl.”) § 17), and there is no
evidence to the contrary. Ridif's belief that McAnney anc€anfield were somehow involved,
without citation to evidence inérecord, is insufficient to creaa triable issue of facGee
Schwapp v. Town of Avphl8 F.3d 106, 110 (2d Cir. 1997) (“[I}he discrimination context, a
plaintiff must provide more thagonclusory allegations of dismination to defeat a motion for
summary judgment.”)-adia v. New Horizon Hosp743 F. Supp. 2d 158, 168 (W.D.N.Y. 2010)
(“Plaintiff's subject[ive] belief that he was discriminated against is insufficient to create a triable
issue of fact.”).

Plaintiff did not alert anyonat DOCCS about the toy rat ideint. (P’s 56.1 Resp. {1 44,

45.) Absent any connection to Plaintiff's cowerg, any indication Platiff made anyone at

10



DOCCS aware of the incident, or any sudggesthat DOCCS should have known about the
incident, it cannot contribute to a hostile warkvironment claim agast DOCCS under Title
VII. See Quinn v. Green Tree Credit Corjb9 F.3d 759, 766 (2d Cir. 1998) (employer not
liable for coworker’s harassing behavior “usdehe employer eith@rovided no reasonable
avenue of complaint or knew of tharassment but did nothing about i&progated in part on
other groundsNat’l R.R. Passenger Corp. v. Morgd86 U.S. 101 (2002)/ahlstrom v.
Metro-N. Commuter R.R89 F. Supp. 2d 506, 522 (S.D.N.Y. 2000) (“When a co-worker, as
opposed to a supervisor, is alleged to hervgaged in . . . harassment, the employer will
generally not be liable unlessetemployer either provided no reaable avenue of complaint or
knew of the harassment but did nothing abolt (internal quotation marks omitted). And
absent any evidence that McAnney or Canfieldengersonally involved in the incident, they
cannot be held liable under § 1983ee Rodriguez v. City of N. %44 F. Supp. 2d 168, 199
(E.D.N.Y. 2008) (“[A] plaintiff must demonstrate a defendant’s personal involvement in the
alleged discrimination in order to establisbl@m against such defdant in his individual
capacity.”). Although one might infer that whae placed the rat near Plaintiff's home was
resentful of his having made an issue of the ey remnant incident, on this record that act
cannot be ascribed to any of the Defendants.

Second, | will assume that placement abase in the workplace can be “sufficient in
itself to allow a finder of fact to conclude that the plaintiff was subgeto a hostile work
environment.” Brown v. Orange & Rockland Utilities, In&94 F. Supp. 2d 382, 392 (S.D.N.Y.
2009) (collecting cases3ee Smith798 F. Supp. 2d at 453 (public display of noose in workplace
created genuine issue of material fact ashether hostile work environment existedjilliams

v. N.Y.C. Hous. Authl54 F. Supp. 2d 820, 826 (S.D.N.Y. 2001) (denying motion to dismiss

11



hostile work environment claim bad on single display of noose)n contrast to those cases,
however, the object in question hereois,the undisputed facts, not a noose.

Plaintiff testified that h@erceived the bag remnant and twine to be a hanging body, (P’s
Dep. 29), which testimony could allow a reasonginig to conclude thale (at least for the
moment) subjectively found the workplace incidenbéchostile or abusive. But Plaintiff cannot
establish the objective prong oktimquiry — that is, that aasonable person would regard the
bag remnant and twine to be a noose. Having examined photographs of the bag remnant and
twine, (Doc. 40 Ex. D), | find that no reasorablerson would concludie objects to be
anything so violent or racially elnged as a noose. While theygimi on a superficial first glance
together bear some resemblance to a stick figusecond glance would ral¢hat they are just
as Defendants describe — the torn zipper of a r@siegblastic bag attachéala piece of twine.
Although at this stage | must vietlwe facts in the light mostvarable to Plaintiff, | am not
required to “credit assertions that are whalyntradicted by photographic evidence in the
record.” Matteo v. Kohl's Dep't Stores, IndNo. 09-CV-7830, 2012 WL 760317, at *7
(S.D.N.Y. Mar. 6, 2012)aff'd, 533 F. App’x 1 (2d Cir. 2013¥)ee Scott v. Harrj$50 U.S. 372,
380-81 (2007) (“When opposing parties tell two didiet stories, one of which is blatantly
contradicted by the record, so that no reas@ioy could believe it, a court should not adopt
that version of the facts for gaoses of ruling on a motion formunary judgment.”). There is
simply nothing that resembles a noose. A reaBlenperson therefore would not have found the

bag remnant and twine to becialy hostile or abusive.

6 Other courts have found placement of a noose to be insufficient to defeat a motion for summeaentuSee,

e.g, Mays v. Town of Hempsteado. 10-CV-3998, 2012 WL 5866230, at *6-7 (E.D.N.Y. Nov. 16, 200@)Coy

v. City of N.Y,.131 F. Supp. 2d 363, 374-75 (S.D.N.Y. 2001). Given “this nation’s opprobrious legacyeateiol
against African-Americans” and that the nooseit$elf an instrument of [that] violencalNilliams, 154 F. Supp. 2d
at 824, | decline to, as Defendants urge, say that the glisgliay of a noose is as a matter of law insufficient to
give rise to a hostile work environmeot, Danie| 2017 WL 1476598, at *1 (“[T]hene-time use of a severe racial
slur could, by itself, support a hostile work environment claim . . ..").

12



As to the racist graffiti, despicable assitthere is no evidence in the record that
McAnney or Canfield were personally invoteso they cannot be held liable under § 1988e
Rodriguez644 F. Supp. 2d at 199. There is also ndence that any of Plaintiff's supervisors
were involved, so for DOCCS to be held liablaifliff would need to sbw either that DOCCS
“provided no reasonable avenue of complairkreew of the [graffiti] but did nothing about it.”
Quinn, 159 F.3d at 766. Plaintiff cannot create a isse on either prong. First, on the record
evidence DOCCS provided a reasonable avenaeraplaint, at the very least informally —
Plaintiff testified that one of his coworkers cdaiped to a supervisor about the graffiti, after
which the bathroom walls were painted black, presumably to prevent further graffiti. (Doc. 46
Ex. C, at 151-52.) Plaintiff offers no reasohwthis avenue of confguint was unreasonable.
Second, by Plaintiff's own testimony, DOCCS respahtiethe racist gfféiti by painting over it
each time. $ee idat 151.) After another CO complained to his supervisor, DOCCS had the
walls painted black “within 24 hours.ld{ at 153-54.) “In the context of racist graffiti, when
graffiti is reported to the employer and theptoyer promptly removes the offending language,
the employer has taken appriagpe remedial action’EEOC v. Rock-Tenn Servs. C801 F.
Supp. 2d 810, 827 (N.D. Tex. 2012) (citirgdigo v. Nat'| Cart Cq9.95 F. App’'x 847, 848 (8th
Cir. 2004)). Here, the record establishes B@CCS would paint oveacist graffiti as it
appeared, and when it became clear that thisnsagficient to solve the problem, it painted the
walls black within one day of receiving a complai®aintiff identified no instances of racist
graffiti after DOCCS had the walbainted black in 2013 or 2014. Thus this is not a case where
“the graffiti remain[ed] over an extended period of time, or the employer’s response [wa]s
repeatedly ineffective in eliminating the racist graffitid. Plaintiff has failedo create a triable

issue of fact as to the reasonableness o£0D8's response to the racist graffiti, and no

13



reasonable jury could find it liable&See Rios v. Buffalo & Fort Erie Pub. Bridge Au®26 F.
App’x 612, 614 (2d Cir. 2009) (summary ordemnfdoyers’ removal of offensive graffiti
contributed to its reasonable respons®ider v. Honda Mfg. of Ind. LLONo. 14-CV-134, 2015
WL 4425650, at *8 (S.D. Ind. July 17, 201®mployer was reasonable in promptly
investigating and removing offensive graffiti from bathroofrgssler v. AmtrakiNo. 09-CV-
2027, 2012 U.S. Dist. LEXIS 170304, at *19-20 (OCDNov. 30, 2012) (employer “took amply
reasonable steps to address the graffiti — botlelnpving and investigating any graffiti that was
discovered, and also by striving to prevent theeapgnce of any graffiti in the first place”).
“[L]ooking at all the circumstancesScott 510 U.S. at 23, the three incidents of which
Plaintiff complains together are insufficiently severgervasive to rise to the level of a hostile
work environment. The bag remnant and twiaraild not be understood by a reasonable person
to be racially hostile. The individual Defendamsre not involved in theoy rat incident or the
racist graffiti, and neither can be imputed to©C5. And even if the racist graffiti could be
properly attributed to DOCCS, ithout more, does not rise to the level of a pervasive and
abusive work environmenSee Caver v. City of Trentof20 F.3d 243, 263 (3d Cir. 2005)
(“[IInappropriate racist comments, graffiti, afigers . . . was insufficient without more to
establish a hostile work environmentBy,ooks v. Firestone Polymers, LLZ0 F. Supp. 3d 816,
859-60 (E.D. Tex. 2014) (racist bathroom graffiti tmeluded black faces]urs, and derogatory
comments about President Obama was insuffitteateate a hostile work environment where
drawings were “confined to angjle restroom, involved no physidareat, and were not directed
at” plaintiff), aff'd, 640 F. App’x 393 (5th Cir. 2016) (summary ord&jjburn v. Eastman
Kodak Corp, 670 F. Supp. 2d 192, 196 (W.D.N.Y. 2009) (graffiti in bathrooms and elevators,

some of which was “racist and patently offensimghe context of all th evidence, . . . was not

14



SO ubiquitous, severe or perixgsas to create an actionable hostile work environmesdd;also
Woodland v. Joseph T. Ryerson & Son,,|1802 F.3d 839, 843-44 (8th Cir. 2002) (six racist
comments, dissemination of racestd homophobic poem, and diags of “KKK,” a swastika,
and a hooded figure in restroom were insuéfitito create a hostileork environmenty.

Thus, on the undisputed facts, Plaintitfigstile work environment claim must fail.
C. Retaliation

On a motion for summary judgment, the Plaintiff must make quihaa faciecase of
retaliation. Cifra v. Gen. Elec. Cp252 F.3d 205, 216 (2d Cir. 2000temente v. N.Y. State
Div. of Parole 684 F. Supp. 2d 366, 374 (S.D.N.Y. 2010)th# plaintiff meets this burden, the
defendant must offer a legitimate non-retaliatory reason for its act@ifre, 252 F.3d at 216.
If the defendant puts forth such a reason, thenptfamust demonstrate &t there is sufficient
evidence for a reasonable juror to find tthet reason offered by the defendant is “merely a
pretext” for retaliation.Id.

To establish @rima faciecase of retaliation, Plaintiff nsti show that: (1) he was

engaged in activity protected under anti-discniation statutes; (2) Defidants were aware of

” Plaintiff makes passing reference in hiif to another noose incident at Fishkill, but does not cite to any evidence
or discuss any details of this alleged incident. (Doc. 43 at 2,3.) In his affidavit, Ptaifeif to Canfield's
deposition testimony about a noose hung in a work vehicle that Canfield had “heard about . . . through the
grapevine.” (Doc. 46 1 23.) Because the only evidence of this incidesdirisay, it must be disregarded on
summary judgmentSee Spiegel v. Schulma®®4 F.3d 72, 81 (2d Cir. 201®pllander v. Am-Cyanamid Cal72
F.3d 192, 198 (2d Cir. 1999brogated in part on other groundReeves v. Sanderson Plumbing Prods., B®0

U.S. 133 (2000). Further, nowhere does Plaintiff suggashthwas aware of this incident until he read Canfield’s
testimony in this case.SéeDoc. 46 | 23 (describing this second noose incident as coming “to light during the
litigation™”).) Accordingly, it cannot contribute to a hostilerk environment because Plaintiff did not perceive it
during his employmentSee Varughese v. Mt. Sinai Med. (to. 12-CV-8812, 2015 WL 1499618, at *61
(S.D.N.Y. Mar. 27, 2015) (plaintiff must at least be gelieewvare of comments for them to contribute to hostile
work environment)Cestone v. Gen. Cigar Holdings, Inblo. 00-CV-3686, 2002 WL 424654, at *3 (S.D.N.Y.

Mar. 18, 2002) (harassment of which plaintiff wemware cannot support hostile work environmesgg also
Schwapp118 F.3d at 111 (error not to consider statemmiatde outside plaintiff's gsence because fact issues
existed as to “[w]hether [plaintiff]l was aware of thdoring his employment, and more significantly, whether in
light of these incidents, the incidents [plaintiff] experienced more directly would reasonably bequkraed were
perceived, as hostile or abusive”) (alteration and internal quotation marks omitted).
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Plaintiff's participation in the protected aaty; (3) Defendants took adverse action against
Plaintiff; and (4) there is a causal connect@tween Plaintiff’'s protected activity and the
adverse action taken by Defendarf&mncher v. Depository Trust & Clearing Cor®04 F.3d
712, 720 (2d Cir. 2010). “Title VIl is n@ general ‘bad acts’ statut&Yimmer v. Suffolk Cty.
Police Dep’'t 176 F.3d 125, 135 (2d Cir. 1999) (intergabtation marks omitted), and “[p]etty
slights or minor annoyances that often take p&agork and that all employees experience do
not constitute aatinable retaliation,Hicks v. Baines593 F.3d 159, 165 (2d Cir. 2010) (internal
guotation marks omitted).

Here, Defendants argue that Btéf cannot establish that lveas subjected to an adverse
employment action. “[A] plaitiff must show that a reasonable employee would have found the
challenged action materially adverse, whichmeans it well might have dissuaded a reasonable
worker from making or supportiregcharge of discrimination.Burlington N. & Santa Fe Ry.

Co. v. White548 U.S. 53, 68 (2006) (internal quotatimarks omitted). To establish, as
Plaintiff appears t@ontend here,

that a retaliatory hostile work environmemnstitutes a materially adverse change

that might dissuade a reasonable workemfreporting activity prohibited by Title

VII, a plaintiff must satisfy the same st#ard that governs hdstworkplace claims

by showing that the incidents of harassment following complaints were sufficiently
continuous and concerted to haveraltkethe conditions of his employment.

Rasco v. BT Radianklo. 05-CV-7147, 2009 WL 690986, &5 (S.D.N.Y. Mar. 17, 2009see
Richardson v. N.Y. State peof Correctional Sery.180 F.3d 426, 446 (2d Cir. 1999)
(“[UInchecked retaliatory co-worker harassmehsufficiently severe, may constitute adverse
employment action so as to satiiie second prong of the retaliatipnma faciecase.”).

Here, Plaintiff claims that the toy rat ideint was retaliation for complaining about the
bag remnant and twine. Assuming for the sakargfiment that this one-time incident could be

sufficiently severe — a dubiogsoposition — here, as discussdzbve, Plaintiff has failed to
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establish that the toy rat incidemés attributable to any Defendarit thus cannot suffice as an
adverse employment action for purposes of Haiegion claim, which must be dismissed.

1. CONCLUSION

For the reasons stated aboRefendants’ motion is GRANTEB.The Clerk of Court is
directed to terminate the pendingtma, (Doc. 36), and close the case.
SO ORDERED.
Dated: June 13, 2017

White Plains, New York : isﬁ ﬁ .ﬁ E

CATHY SEIBEL, U.S.D.J.

81n light of my disposition, | need not address Defendariter arguments, many of which appear meritorious.
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